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Craig  and  others,  Ex'rs,  v.  Ambbocob. 
{/Shnfreme  Oourt  of  Oeorgku    NoTember  25, 1887*) 

KttAIlO     WiLIr-CoWVBYAKOE  TO  **  HsiBS." 

Code  Qa.  2  2248,  provides  that  the  word  "  heirs,"  or  its  eqoiyalent,  shall  not  be 
necesisary  to  create  an  absolute  estate,  but  every  properly  executed  conveyance  shall 
oonv^  toe  fee,  unless  a  less  estate  is  mentioDea.  bection  2249  provides  that  limit- 
aUons  over  to  "  heirs,"  "  heirs  of  the  body,"  "lineal  heirs,"  **  lawful  heirs,"  "is- 
sue," and  like  words,  shall  mean  "  children."  Section  2250  provides  that  cfifts  to 
one  and  the  heirs  of  his  t>ody,  or  his  heirs  male  or  female,  or  his  issue,  or  his  chil- 
dren, convey  an  absolute  estate.  A  testator  left  to  his  daughter,  "and  her  bodily 
heirs,"  and  to  his  son,  certain  real  estate,  to  be  divided  when  they  came  of  age,  pro- 
viding that  his  wife  have  a  life-interest  therein,  unless  she  married  or  moved  away. 
In  the  latter  event  she  was  to  have  $2,500,  and  the  interest  in  the  land  was  to  vest 
in  the  children.  The  daughter  married  and  died  after  the  death  of  the  testator, 
leaving  no  children,  and  tlie  widow  moved  from  the  real  estate  in  question,  and 
took  the  monev  payment.  Held^  that  the  daughter  took  an  absolute  fee  in  the 
land  for  an  undivided  half  interest,  subject  to  the  right  of  the  widow,  and  upon  the 
death  of  the  daughter,  leaving  no  children,  and  having  made  no  will,  her  husband 
inherited  from  her. 

Error  from  superior  court,  Gwinett  county;  Hutchins,  Judge. 
T,  M.  Peeples  and  Harrison  d:  Peeples,  for  plaintiffs  in  error.    W*  B*  Sim* 
mons  and  S.  J.  Winn  d  Son^  for  defendant  in  error. 

Blandfoed,  J.  Greorge  W.  Craig  died  in  April,1885,  leaving  a  last  will  and 
testament,  the  third  item  of  which  is  as  follows:  **Item  8.  I  give,  bequeath, 
and  devise  unto  my  daughter  Sarah  E.  Craig,  and  her  bodily  heirs,  and  to  my 
son  Samuel  Craig,  (my  two  minor  children,^  the  foUowing  described  real^  es« 
tate:  [describing  it.]  I  desire  and  direct  that  said  lands  so  bequeathed  be  kept 
together  undivided,  until  my  said  daughter  and  son  become  of  age,  and  that 
my  wife,  Isolinda  Craig,  have  a  joint  and  equal  interest  therein  with  them, 
during  her  life  only,  or  only  during  her  widowhood,  if  she  should  again 
marry.  I  desire  and  request  that  she  and  my  said  daughter  and  son  shall  live 
together  at  my  present  home  place,  (if  she  remain  single,)  that  she  and  they 
may  mutually  assist  and  protect  each  other  in  such  a  way  as  will  be  ad  van* 
tageous  to  each,  bui  if  my  wife  should  again  marry,  she  thereby  forfeits 
and  relinquishes  all  interest  or  right  whatever  in  and  to  said  lands,  and  the 
whole  of  the  same  shall  thereupon  vest  absolutely  in  my  said  daughter  and 
her  issue,  should  she  have  any,  and  my  son  Samuel,  one-half  thereof  in  my 
daughter  and  her  issue  that  she  has  at  the  time  of  my  death,  or  may  hereafter 
have,  and  the  other  half  in  my  said  son.  If  my  wife  for  any  reason  should 
y.48.E.D0.1 — 1 
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remove  fram  my  home  place,  she  thereby  forfeits  all  interest  in  said  lands* 
and  the  same  shall  in  such  event  vest  wholly  in  my  said  son  and  daughter,  in 
the  manner  as  above  directed.  If  my  said  wife  should  forfeit  her  interest 
in  said  lands  by  removing  from  said  home  place,  and  should  remove  else- 
where, I  do  not  desire  that  for  such  cause  she  should  lose  all  interest  in  my 
estate,  as  she  has  been  exceedingly  Icind,  affectionate,  and  attentive  to  me; 
and  I  therefore  direct  in  such  event  that  she  be  paid  by  my  executors,  from 
that  part  of  my  estate  not  herein  specially  bequeathed,  the  sum  of  twenty-five 
hundred  dollars,  the  same  to  be  in  full  of  all  interest  in  my  estate.  At  the 
death  of  my  said  wife,  all  of  said  described  lands  shall  thereupon  vest  in  my 
said  daughter  and  son  Samuel,  as  hereinbefore  directed.  I  further  desire  and 
direct  that  so  long  only  as  my  said  wife  remains  unmarried  and  continues  to 
live  with  my  said  daughter  and  son  on  said  lands,  she  shall  have  the  manage- 
ment and  control  of  the  premises,  and  the  use  of  the  proceeds  thereof,  for 
the  joint  support  and  maintenance  of  my  said  daughter  and  son,  and  for  their 
education,  etc.,  and  if  she  should  ascertain  at  the  end  of  each  year  that  there 
is  an  excess  of  said  proceeds  over  and  above  what  is  necessary  to  meet  such 
expenses,  then  I  direct  that  she  turn  one-third  of  such  excess  over  to  the 
guardian  of  my  said  daughter,  if  she  be  a  minor  and  single;  if  neither,  then 
to  my  said  daughter  herself,  and  the  third  over  to  the  guardian  of  my  said 
son,  if  he  then  he  a  minor  or  single,  and  if  married  or  of  age,  to  him  individ- 
ually. In  other  words,  I  direct  that  my  said  daughter  and  son  tal^e  charge  of 
their  respective  portions  of  such  excess  as  they  become  of  age  or  marry, 
and  that  then  they  and  my  said  wife  make  such  arrangements  as  are  right 
and  proper,  and  to  the  best  interest  of  each  of  them,  as  to  the  control,  man- 
agement, and  cultivation  of  said  lands,  and  the  disposition  of  the  proceeds 
thereof.  '*  Sarah  £.  Craig  intermarried  with  Thomas  L.  Ambrose  in  January, 
1885.  and  died  in  IN^ovember,  1885.  After  tlie  death  of  the  testator  the  widow 
of  the  testator  removed  from  the  place  named  in  the  will,  thereby  electing  to 
take  $2,500  out  of  the  estate,  instead  of  any  interest  in  these  lands.  And  the 
question  here  made  is,  what  interest  did  the  daughter  take  in  these  lands? 

The  devise  is  to  the  daughter  of  the  testator  and  her  bodily  heirs.  It  is  insisted 
here  that  these  words,  *' bodily  heirs,"  are  words  of  purchase,  and  not  words 
of  limitation.  We  think  otherwise.  We  think  a  devise  or  grant  to  one  and 
his  heirs,  to  his  issue,  or  to  his  bodily  heirs,  conveys  the  fee  to  him.  Under 
the  rule  in  Shelley's  Casey  this,  according  to  the  laws  of  England,  would  cre- 
ate an  estate  in  perpetuity;  and  our  €k)de  says  no  such  thing  shall  happen  in 
this  state.  Section  2248  of  the  Code  provides  that  "the  word  '  heirs,*  or  its 
equivalent,  is  not  necessary  to  create  an  absolute  estate;  but  every  convey- 
ance, properly  executed,  shall  be  construed  to  convey  the  fee,  unless  a  less  es- 
tate is  mentioned  and  limited  in  such  conveyance.  If  a  less  estate  is  expressly 
limited,  the  courts  shall  not,  by  construction,  increase  such  estate  into  a  fee, 
but,  disregarding  all  technical  rules,  shall  give  effect  to  the  intention  of  the 
maker  of  the  instrument,  as  far  as  the  same  is  lawful,  if  the  same  can  be  gath- 
ered from  its  contents;  and  if  not,  in  such  case  the  court  may  hear  parol  evi- 
dence ^to  prove  the  intention."  The  next  section  of  the  Code  (§  2249)  is  the 
one  mainly  relied  upon  by  the  plaintiff  in  error.  "Limitations  over  to  « heirs,' 
•heirs  of  the  body,' « lineal  heirs,'  'lawful  heirs,'  < issue,'  or  words  of  sim- 
ilar import,  shall  be  held  to  mean  '  children,'  whether  the  parents  be  alive 
or  dead;  and  under  such  word  children,  and  the  descendants  of  deceased  chil- 
dren, by  representation  in  being  at  the  time  of  the  vesting  of  the  estate,  shall 
take." 

It  will  be  noticed  that  the  language  of  this  section  of  the  Code  is  "limita- 
tions over  to  *  heirs,'  "  etc.  We  think  the  meaning  of  that  is  very  clear;  and 
that  it  means  that  where  some  particular  estate  is  created,  such  as  a  life-estate 
or  an  estate  for  years,  and  there  is  a  limitation  over  to  heirs,  heirs  of  the  body, 
lineal  heirs,  or  words  of  similar  import,  the  court  shall  hold  it  to  mean  chil- 
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dren,  bat  In  this  case  there  is  no  limitation  ovw.  It  oonyeys  to  Sarah  E. 
Craig  and  her  "bodily  heirs;'*  and  if  it  said  her  ''children/'  it  would  mean 
the  same  thing.  So  we  think  that  she  took  an  absolute  fee  in  this  property 
at  the  death  of  the  testator.  She  and  the  son  of  the  testator  took  this  estate, 
in  our  opinion,  subject  to  the  right  of  this  widow  to  a  life-estate  in  an  undi- 
Tided  third  of  it,  or  an  estate  untU  she  married  or  while  she  lived  on  it.  If 
she  should  marry  or  remove  from  this  place,  then  the  land  would  vest  abso- 
lutely, the  whole  of  it»  and  the  use,  the  fee,  in  the  two  children  of  the  tes- 
tator. We  think  that  Sarah  £.  Craig  got  as  large  an  estate  in  this  land  as 
Samuel;  and  there  is  no  contention  here  that  Samuel  did  not  get  a  fee  to  an 
undivided  half  interest;  and  the  words  ''heirs  of  her  body"  do  not  lessen  that 
estate.  This  will  should  be  construed  to  convey  an  absolute  estate  to  her. 
Having  married  Ambrose,  and  died  after  the  death  of  the  testator,  leaving  no 
children,  and  having  made  no  will  or  disposition  of  this  property,  we  think 
that  Ambrose,  the  husband,  being  her  only  heir,  inherited  from  her,  she  taking 
by  this  devise  under  her  father's  will.  '*  Estates  tail  are  prohibited  and  abol- 
ished in  this  state.  Gifts  or  grants  to  one  and  the  heirs  of  his  body,  or  his 
heirs  male  ot  heirs  female,  or  his  heirs  by  a  particular  person,  or  his  children, 
or  his  issue,  convey  an  absolute  fee."  Code,  §  2250.  Taking  these  sections 
of  the  Code  (sections  2248-2250)  and  construing  them  together,  there  can  be 
no  doubt  about  what  they  mean.  We  think  that  the  court  below  was  right  in 
his  rulings  in  this  case,  and  the  judgment  is  affirmed. 

(7S  Oa.  779) 

Faith  «.  City  op  Atlanta. 

(Supreme  Oowt  of  Qeargia,    March  16,  1SS7.) 

1.  Jury— OoMPSTBNcnr  of  Jubor— Relationship. 

An  action  was.bronght  by  a  city  to  recover  the  arooant  of  damages  it  had  been 
obliged  to  pay  upon  a  judgment  rendered  against  it  for  personal  injuries  reeultine 
from  the  defendant's  n^Iigencein  excavating  the  public  street  ac^acent  to  his  build- 
ing. The  husband  of  the  party  who  recovered  in  the  suit  against  the  city  was  one 
of  the  panel  from  which  tne  jury  was  drawn.  He  was  objected  to  on  the  i^round 
that  his  wife  would  be  a  witness  in  the  case,  ffeldt  that  the  juror  was  not  incom- 
petent, on  account  of  the  relationship,  to  sit  in  the  case. 

S.  JuDOMBnr— Res  AnjuniOATA— Suit  bxtwbkn  Co-defendants. 

An  action  was  brought  by  a  city  to  recover  the  amount  of  damages  It  had  been 
obliged  to  pay  upon  a  judgment  rendered  against  it,  for  personal  injuries  resulting 
from  defendant's  negligence  in  excavating  the  public  street  adjacent  to  a  building 
belonging  to  him.  The  defendant  had  notice  of  the  suit  against  the  cit^,  and  was 
requested  to  defend.  Held,  that  the  judgment  in  that  suit  was  conclusive  against 
the  defendant  as  to  the  right  of  the  party  to  recover,  and  as  to  the  amount  which 
might  be  recovered  against  him,  ana  that  he  could  relieve  himself  of  liability  by 
showing  that  he  was  under  no  obligation  to  keep  that  portion  of  the  street  in  re- 
pair, or  that  the  injury  resulted  through  no  fault  of  his,  or  that  it  resulted  from  the 
negligence  of  the  city  as  well  as  his. 

Error  from  the  city  court  of  Atlanta;  Van  Epfs,  Judge. 
Howell  C  Brwin,  for  plaintiff  in  error.    J.  B.  Goodwin,  for  defendant  in 
error. 

Hall»  J.  The  city  of  Atlanta  brought  suit  against  Faith»  to  recover  from 
him  the  amount  of  damages  they  were  compelled  to  pay  in  a  suit  brought 
against  them  by  one  Matilda  Dorsey,  for  injuries  sustained  by  her  in  conse- 
quence of  excavations  made  by  him  in  one  of  the  public  streets  of  the  city  ad  ja^ 
cent  to  a  building  belonging  to  him,  and  negligently  and  carelessly  left  open  by 
him.  He  had  notice  of  this  suit  against  the  city,  and  appeared  and  testified 
therein  at  the  instance  of  the  city.  The  verdict  in  the  present  action  was  in 
f^Yor  of  the  city;  for  the  amount  of  damages  Matilda  Dorsey  had  recovered 
against  it  in  the  former  action,  of  which  Faith  had  been  notified,  and  in  which 
he  was  required  to  appear  and  defend. 
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1.  The  right  of  the  city  to  maintain  this  action  against  Faith  was  sustained 
in  Railroad  v.  City  of  Atlanta,  74  Ga.  774,  and  the  conditions  on  which  the 
original  wrongdoer  may  be  liable  over  to  the  city  were  set  forth  in  that  judg- 
ment. If,  as  cannot  be  questioned  here,  he  had  notice  of  the  pendency  of  the 
suit  against  the  city,  and  was  requested  to  come  forward  and  defend  the  same, 
the  judgment  of  the  injured  party  against  the  city  would  be  conclusive  be- 
tween the  city  and  him,  as  to  the  right  of  the  party  injured  to  recover,  and  as 
to  the  amount  which  might  be  recovered  against  him.  He  could  only  defend 
this  suit  by  showing  that  he  was  under  no  obligation  to  keep  that  portion  of 
the  streets  in  safe  condition,  and  that  it  was  not  through  his  default  that  the 
injury  happened;  or  if  it  appeared  in  the  case  that  there  was  fault  both  on  his 
part  and  that  of  the  city,  no  recovery  could  be  had  against  him  at  the  instance 
of  the  latter. 

2.  The  husband  of  the  party  who  brought  the  suit  against  the  city  was  one 
of  the  panel  from  which  the  jury  to  try  this  case  were  to  be  selected.  He 
was  objected  to  by  the  defendant,  on  the  ground  that  his  wife  would  be  a  wit- 
ness in  the  case,  and  that  he  was  for  that  reason  incompetent  to  try  the  issues 
in  the  suit  between  Faith  and  the  city.  The  court  held  him  competent,  and 
the  defendant.  Faith,  thereupon  struck  him,  together  with  five  others,  from 
the  panel,  in  selecting  tbe  jury  to  pass  upon  the  questions.  It  appeared  that 
the  judgment  in  favor  of  Matilda  Dorsey  had  been  paid  by  the  city,  and  we 
have  seen  that  the  judgment  in  her  favor  concluded  any  question  as  to  her 
negligence  in  bringing  about  or  contributing  to  the  injury  which  she  had 
iuffered,  and  on  account  of  which  she  had  recovered  the  verdict  against  the 
city.  The  juror  was  not  incompetent  by  reason  of  his  relation  to  any  of  the 
parties  in  the  present  suit.  If  he  had  any  bias  or  prejudice,  he  might  have 
been  put  upon  the  court  as  a  trier,  and  upon  that  fact  being  made  to  appear, 
he  would  have  been  liable  to  objection  on  that  ground,  but  no  such  proceeding 
^eems  to  have  been  taken.  There  was  therefore  no  error  in  holding  him  com- 
petent to  pass  upon  the  rights  of  the  parties,  and  this  exception  to  the  decis- 
ion of  the  court  below  must  be  overruled. 

3.  The  verdict  is  not  only  sustained,  but  imperatively  required,  by  the  evi- 
dence. So  far  as  the  other  grounds  of  tlie  motion  were  verified  by  the  pre- 
siding judge,  there  is  nothing  in  them  requiring  further  or  more  particular 
notice  at  our  hands. 

Authorities  cited  for  plaintiff  in  error:  Eyre  v.  Norsworthy,  4  Carr.  &  P. 
506;  Railroad  v.  City,  74  Ga.  775;  Tift  v.  Jones,  Id.  469;  Railroad  &  Bank- 
ing Co.  V.  Neeley,  66  Ga.  540:  Roe  v.  Doe,  47  Ga.  540;  Railroad  v.  Hart,  60 
Ga.  550;  Melson  v.  Dickson,  63  Ga,  685;  Crockett  v.  McLendon,  73  Ga.  85; 
Railroad  v.  Cole,  Id.  713;  Beall  v.  Clark,  71  Ga.  849;  Galloway  v.  State,  25 
Ga.  596;  CJode,  §  3248;  Jarrett  v.  Arnold,  30  Ga.  323;  Stewart  v.  Head,  70 
Ga.,  449;  Railroad  v.  Hamilton,  71  Ga.  464. 

Authorities  cited  for  defendant  in  error:  Railroad  v.  City  of  Atlanta,  74 
Ga.  774,  777;  Chicago  v.  Robbins,  2  Black,  418;  Robbina  v.  Chicago,  4:  Wall. 
657 ;  2  Dill.  Mun.  Corp.  8  1035,  and  note  1,  p.  1063,  citing  Robbins  v.  Chicago; 
Austin  V.  Cox,  60  Ga.  520,  521;  Railroad  v.  Hart,  Id.  551;  Crockett  v.  Mc- 
Lendon,  73  Ga.  85;  Railroad  v.  Cole,  Id.  713;  Railroad  Co.  v.  Mitchell,  63  Ga. 
173,  179. 180;  Mehon  v.  Dickson,  Id.  682,  683;  Beall  v.  Clark,  71  Ga.  818, 
847,  848;  McKinney  v.  McKinney,  72  Ga.  80;  Rust  v.  ShackUford,  47  Ga. 
538;  Justices  v.  Plank-Road  Co.,  15  Ga.  39, 73;  RailroadY.  City  of  Atlanta, 
74  Ga.  774,  777;  CJode,  8  3947,  note,  citing  Whart.  Ev.  8  602;  Johnson  y. 
Mayor,  46  Ga.  80,  87,  88;  Railroad  y.  Mitchell,  63  Ga.  179, 180;  Melson  v. 
Dickson,  Id.  682,  683;  2  Cooley,  Bl.  361,  363;  1  Bap.  &  L.  Law  Diet.  191; 
Rutland  v.  Hathom,  36  Ga,  380;  Code,  §  4997. 

Judgment  affirmed. 
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(79  Oa.  187) 

Georgia  Railroad  v.  Cole  et  ux» 

{8uprem/b  Court  qf  Qeorgia.    March  18,  1887.) 

New  TbiaIi— Objbgtionb  to  Vebdict. 

Where  the  evidence  in  a  case  will  SDpport  a  verdict  for  either  party,  the  finding 
of  a  jury  will  not  be  disturbed  on  a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  not  supported  by  the  evidence. 

Error  from  superior  court,  De  Kalb  county;  Richard  H.  Clabk,  Judge. 
/.  3.  Cumming,  Hillyer  dk  Bro,,  and  Candler,  Thomson  &  Candler ^  for 
plaintiff  in  error.    Hoke  dk  Burton  Smithy  for  defendants  in  error. 

Blamdford*  J.  This  was  a  motion  for  new  trial,  upon  the  ground  alone 
that  the  verdict  was  without  evidence  to  support  it.  This  is  the  third  time 
this  case  has  been  here.  It  was  here  last  at  the  March  term,  1886,  of  this 
court,  and  we  then  held  that  there  was  sufficient  evidence  to  authorize  the 
jurj  to  find  for  either  party  in  the  case,  the  evidence  being  conflicting.  On 
the  last  trial  of  the  case  there  was  but  one  witness  examined  who  was  not  ex- 
amined before, — ^a  man  named  Lanford,  and  his  testimony  was  merely  cu- 
mulative of  what  was  proved  on  the  former  trial.  We  think  now,  as  we  did 
before,  that  there  is  sufficient  evidence  to  support  the  yerdict.  The  Judgment 
is  therefore  affirmed. 


(79  Ga.  128) 

Central  Railroad  Sc  Banking  Ck>.  v.  Tuokeb. 

i8ti9>reme  Court  of  Qeorgia.    February  29, 18S7.) 

PUULDING — ^YaBIANCB— CoffTRACT  Or  CaRBIAOB. 

The  contract  declared  upon  being  an  undertaking  to  carry  from  Eufftula,  Alar 
bania,  and  deliver  at  Albany,  Georgia,  and  that  proved  being  a  special  agreement 
to  carry  from  Louisville,  Kentucky,  via  Atlanta,  to  Quitman,  Georgia,  the  evidence 
does  not  support  the  declaration.  The  two  contracts  are  difTerenl  causes  of  action, 
and  in  a  suit  upon  the  one  there  can  be  no  recovery  on  the  other. 
iS^Bahui  5y  the  Cbvrt,) 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 
Lyon  ds  Gresham  and  W.  T,  Jones,  for  plaintiff  in  error.    Z>.  H,  Pope,  (by 
Harrison  dk  Peeples,)  for  defendants. 

Bleckley,  C.  J.  Messrs.  Tucker  brought  their  action  for  complaint 
against  the  Central*  Railroad  So  Banking  Company,  alleging  an  undertaking 
by  the  company  to  transport  a  horse  from  Eufaula,  Alabama,  and  deliver  him 
at  Albany,  Georgia.  This  horse  was  alleged  to  have  been  injured  by  the  neg- 
ligence of  the  company  so  that  he  died;  and  the  action  was  to  recover  his 
value.  Upon  the  trial,  the  plaintiffs  proved  a  special  contract  to  transport  a 
car-load  of  stock,  of  which  this  horse  was  one  animal,  from  Louisville,  Ken« 
tucky,  via  Atlanta,  to  Quitman,  Georgia.  This  was  the  only  contract  proven, 
and  one  of  the  plaintiffs  was  the  witness.  Besides  this,  it  was  admitted  by 
counsel  at  the  trial  that  the  transportation  was  under  this  special  contract. 
The  special  contract  had  various  terms,  changing  the  ordinary  liability  of  the 
carrier,  and  stipulating  for  divers  exemptions  from  risk  and  responsibility. 
The  jury  found  a  verdict  for  the  plaintiff,  A  motion  for  a  new  trial  was 
made  upon  many  grounds,  and  denied.  The  general  grounds  that  the  ver« 
diet  was  contrary  to  law  and  the  evidence  are  the  only  ones  we  find  it  neces- 
sary to  consider. 

It  matters  not  whether  there  were  other  errors  on  the  trial,  if  the  verdict  is 
not  sustainable  by  the  evidence,  and  it  certainly  is  not.  There  was  no  proof 
at  all  of  the  cause  of  action  alleged  in  the  declaration.  The  plaintiffs  showed 
themselves  to  have  had  a  different  cause  of  action  from  that  upon  which  they 
brought  their  suit.  If  there  is  any  importance  in  pleading  at  all,  the  object 
of  it  is  to  set  put  the  cause  of  action  which  the  evidence  is  expected  to  estab* 
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lish.    Here*  there  was  an  atter  failure  to  prove  the  declaration,  and  ttiera 
could  be  no  recovery,  and  never  can  be  in  the  present  action* 

The  contract  declared  upon  being  an  undertaking  to  cany  from  Eufanla* 
Alabama,  and  deliver  at  Albany,  Georgia,  and  that  proved  being  a  special 
agreement  to  carry  from  Louisville,  Kentucky,  via  Atlanta,  to  Quitman» 
Qeorgia,  the  evidence  does  not  support  the  declaration.  The  two  contracts 
are  different  causes  of  action,  and  in  a  suit  upon  the  one  there  can  be  no  re- 
covery on  the  other*    Judgment  reversed. 

(78  OtL.  7W) 

HuGHBB  and  others  o.  Winship  Maohinb  Oo. 
i8upreme  Court  of  Qeorgia.    April  1,  1S87.) 

1.  BaLB— FBAUD^RBBOIflBIOir. 

Where  personal  property  is  sold  on  the  false  and  fhindulent  representation  of  the 
purchaser  that  he  owns  certain  real  and  personal  estate  uninounibered,  and  thai 
there  are  no  judgments  or  other  liens  against  him,  and  be  thus  obtains  possession 
of  the  property  and  credit  for  the  price,  giving  no  security  except  a  mortgage  upon 
the  property  itself,  when  in  fact  there  are  judgment  liens  against  him,  and  he  is  in- 
solvent, the  vendor,  on  discovering  the  fraud,  may  rescind  the  contract  and  reclaim 
the  property.  And  this  may  be  done  even  after  the  mortgage  has  been  foreclosed, 
and  the  property  sold  under  the  mortgage /./<i.,  the  existence  of  the  judgments  be- 
ing nntil  then. unknown,  and  the  mortgagee  being  himself  the  purchaser  at  the 
mortgage  sale.^ 

2.  Samb. 

Bven  if  at  law  the  mortgage  lien  be  superior  to  the  lien  of  the  judgments,  (21  Qa. 
401,)  the  money  produced  by  the  sale  under  this  mortgage,  not  being  in  court,  but 
in  the  bands  of  the  mortgagee,  where  it  ought  to  remain,  equity  haa  Jurisdiction  to 
hold  off  both  the  officer  and  the  judgment  creditors. 
{SfyUabui  bff  the  C&urt.) 

Error  from  superior  court.  Banks  county;  HuroHiNSt  Judge, 
if.  L.  Smith  and  H.  H.  Perry ^  for  plaintiffs  in  error.     W.  F.  FincOey^ 
contra. 

Blbgklet,  0.  J.  The  Winship  Machine  Company  sold  a  cotton-gin  to 
Clark  upon  his  representation  that  he  was  the  owner  of  certain  land  unin- 
cumbered,  and  of  another  cotton-gin,  and  upon  his  further  representation 
that  there  were  no  judgments  or  other  liens  against  him.  He  gave  to  them, 
in  the  notes  for  the  price,  a  mortgage  upon  the  gin,  which  mortgage  was  re- 
corded. No  other  security  was  given.  In  point  of  fact,  as  the  bill  alleges, 
he  was  insolvent,  did  not  own  the  land  unincumbered,  and  there  were  judg- 
ment  liens  against  him  at  the  time,  one  of  them  in  favor  of  Carter  A  Sons. 
The  notes  matured,  none  of  them  being  paid  or  even  partly  paid.  The  mortgage 
was  foreclosed,  the  cotton-gin  seized  and  sold  by  the  constable,  under  the 
mortgage  ^.yb.  The  Winship  Machine  Company  purchased,  and  the  officer 
delivered  to  them  possession  of  the  gin,  but  did  not  require  them  to  pay  any 
money  on  the  purchase.  Just  then.  Carter  &  Sons,  judgment  creditors,  pre- 
sented their  judgment  and  claimed  the  money.  This  was  the  condition  of 
matters  when  the  bill  was  filed.  All  these  facts  are  alleged  in  the  bill,  and 
it  prays  that  the  officer  be  enjoined  from  requiring  the  pigment  of  the  money, 
anidthatthe  judgment  creditors.  Carter  &  Sons,  be  enjoined  from  prosecut- 
ing their  judgment  against  the  proceeds  of  the  sale.  It  was  demurred  to. 
The  demurrer  was  overruled,  and  a  preliminary  injunction  granted;  and  the 
error  alleged  is  the  overruling  of  the  demurrer.  The  demurrer  went  to  the 
whcde  bill,  and  was  based  on  the  grounds  that  there  was  no  equity  in  the  bUl* 
and  that  there  was  a  common-law  remedy. 

Where  personal  property  is  sold  on  the  false  and  fraudulent  representa- 

^Ooncerning  the  resdBBion  of  a  contract  executed  because  of  fraudulent  represent** 
tlons,  see  Gamniira  Heirs  v.  Johnson,  (Ark.)  1 S.  W.  Bep.  610,  and  note. 
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Hon  of  the  parchaser  that  be  owns  certain  real  and  personal  estate  unincum- 
bered, and  tbat  there  are  no  juifgments  or  other  liens  against  him,  and  he 
thas  obtains  possession  of  the  property  and  credit  for  the  price,  giving  no 
security  except  a  mortgage  upon  the  property  itself,  when  in  f aet  there  aqs 
Judgment  Hem  against  him,  and  he  is  insolvent,  the  vendor,  on  discovering 
the  fraud,  may  rescind  the  contract  and  reclaim  the  property.  And  this^may 
be  done  even  after  the  mortgage  has  been  foreclosed,  and  the  property  sold 
under  the  mortgage  fi.  /a.,  the  existence  of  the  judgment  being  until  then 
unknown, and  t^B  mortgagee  being  himself  tbepurohaMr at  'be mortgage  sale. 
Of  course,  the  Winship  Machine  Company  could  not  takt)  advantage  of  this 
fraud  until  they  discovered  it,  and  no  discovery  occurred  until  all  these  acts 
had  been  accomplished.  It  is  argued  that  as  against  the  judgment  creditofB 
the  machine  company  are  estopped  from  denying  that  the  title  passed.  These 
creditors  did  not  credit  upon  the  faith  of  this  property.  ISot  only  their  debts  but 
their  judgments  existed  before  the  transaction,  and,  not  one  cent  of  the  debtor^s 
money  has  ever  been  taken  by  the  machine  company  in  payment  for  thlagin. 
Carter  &  Sons  are  not  injured ;  they  have  done  no  act  on  thef aith  of  this  property, 
except  to  claim  the  proceeds  of  the  mortgage  sale;  and  for  them  now  to  say 
that  the  Winship  Machine  Company  are  estopped,  is  something  like  complain- 
ing at  being  excited  by  the  presence  of  prey,  without  the  opportunity  of  seiz- 
ing and  devouring  it.  That  is  the  only  damage  that  has  copie  to  them;  ttiey 
have  had  expectations  excited  which  are  threatened  with  .^sappointment,  and 
which,  wethink,  ought  to  be  disappointed. 

On  the  question  of  whether  there  is  a  common-law  remedy^  thero  would, 
at  first  view,  seem  to  be  some  difficulty  in  the  way  of  maintaining  the  bill, 
under  the  decision  of  this  court  in  8oott  v.  Warren^  21  Ga.  ^8.  A  majority 
of  the  court  held  that  on  a  sale  of  land,  where  at  the  time  of  making  theoon- 
veyance  a  mortgage  was  taken  for  the  purchase  money, 'the  vendor  had  a 
superior  lien  by  the  mortgage  to  the  lien  of  prior  judgment  creditors  of  the 
purchaser.  Tbat  decision  was  not  concurred  in  by  one  member,  and  a  very 
able  member,  of  the  court;  but  granting  it  to  be  correct,  and  we  are  not  now 
doubting  it,  the  seller  of  this  gin  did  not,  under  the  principles  of  that  decision, 
lose  the  legal  and  equitable  right  to  rescind  this  sale;  and  it  may  be  more  to 
the  seller^s  advantage  to  rescind  for  the  fraud,  than  to  confirm  the  sale,  and 
stand  upon  the  lien  of  the  mortgage.  There  may  be  consequences  of  grants 
ing  that  the  title  passed  to  the  insolvent  purchaser,  which  we  do  not  axA 
cannot  now  foresee.  I,  myself,  can  think  of  such  an  event  as  this:  If  the 
purchaser  should  die  b^ore  this  litigation  Is  ended,  and  this  money  should  be 
in  court,  some  claim  to  it  might  be  set  up  to  pay  funeral  expenses,  expenses 
of  administration,  year's  support  for  widow  and  minors,  etc.  These,  and 
perhaps  other  incidents  connected  with  giving  up  therlght  of  rescission,  might 
be  injurious. 

There  ia  another  element  to  ground  equity  jurisdiction  upon.  The  fund 
that  these  creditors  seek  to  reach  is  not  in  court,  or  in  the  hands  of  the  officer, 
but  in  the  Winship  Machine  Company's  hands,  where  it  ought  to  be.  They 
have  not  parted  with  the  money  bid  for  the  gin,  other  than  to  pay  all  the  costs 
of  the  proceedings,  which  they  have  done.  There  is  no  reason  why  they 
should  pay  this  money  to  the  officer,  or  into  court,  and  litigate  with  the  judg- 
ment creditors  for  it.  The  case  is  not  ripe  for  a  money  rule  until  the  money 
is  in  the  hands  of  the  officer.  For  theee  two  considerations,  we  hold  there  is 
a  case  for  equity  jurisdiction,  even  if  the  mortgage  lien  is  better  than  the  lien 
of  the  prior  judgments.  If  at  law  the  mortgage  lien  be  superior  to  the  lien 
of  the  judgments,  the  money  produced  by  the  sale  under  the  mortgage,  not 
l)eing  in  court,  but  in  the  hands  of  the  mortgagee,  where  it  ought  to  remain, 
equity  has  jurisdiction  to  hold  off  both  the  officer  and  the  judgment  creditors. 

Judgment  affirmed. 
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(79  G«.  165)  _ 

HoLMAN  o.  State. 

(SupreiM  Court  cf  Oeorgia.    April  9,  1887.) 

U  ^BAVD  JuBT— Vacation— Drawiho  in. 
^       When  an  adjoorned  term  of  the  saperior  conrt  is  about  to  oonvene,  aod  no  grand 
jury  has  been  drawn  for  the  same,  and  a  grand  Jury  ii  neceasary,  the  judge  may, 
in  vacation,  draw  such  grand  Jury,  and  cause  the  persons  drawn  to  be  summoned. 
Acts  1873,  p.  41 ;  Code,  |  3942. 
8.  Samk. 

The  necessity  for  such  drawing  may  arise  from  the  final  discharge  of  the  grand 
inry  serving  at  the  regular  term,  and  from  the  failure  of  the  Judge  to  draw  another 
before  adjourning  over. 
S.  Samb. 

In  order  to  legalize  the  drawing  of  a  grand  Jury  in  vacation,  it  is  not  essential 
that  petit  Jurors  should  also  be  drawn  at  the  same  time. 
4.  Same. 

The  drawing,  to  be  legal,  is  not  obliged  to  take  place  10  days  before  the  opening 
of  the  adjourned  term. 

ft,  RbOORD— CORBBOTIOZf  NUHO  PBO  TuNa 

The  court,  where  the  record  is  silent^  or  where  it  suggests  as  i^A  something  oon« 
trary  to  the  fact,  may  correct  the  record  by  an  order  nunc  pro  time. 
iSyllabu*  by  the  Cowrt.) 

Error  from  superior  court,  Whitfield  county;  Fain,  Judge. 

W.  K.  Moore,  T.  R.  Jones,  /.  A.  Qlenn^  8.  P.  Maddox,  and  B.  Z.  Hem" 
don,  for  plaintiff  in  error.  Clifford  Andereon,  Atty.  Gen.»  /.  W.  Harris,  Jr., 
Sol.  Qen.,  (by  R.  B.  Trippe  and  Morris  Brandon,)  for  the  State. 

Bleckley,  C.  J.  Whitfield  superior  court,  during  the  second  week  of  the 
r^ular  October  term,  adjourned  over  until  December.  An  order  was  passed 
before  adjournment,  to  the  effect  that  parties,  witnesses,  and  jurors,  attend- 
ing court  during  that  week,  should  appear  at  the  adjourned  court.  Before 
that  order  was  passed  the  grand  jury  serving  during  that  week  had  been  dis- 
missed. About  five  days  l^f ore  the  adjourned  term  was  to  convene  the  j  udge 
in  vacation  drew  a  grand  jury,  and  caused  it  to  be  summoned.  That  grand 
jury  qualified,  and  found  a  true  bill  against  Holman,  for  the  offense  of  mur-  - 
der.  On  his  arraignment,  he  pleaded  in  abatement  of  the  indictment,  the  dis- 
qualification of  that  grand  jury  to  find  a  bill  against  him,  alleging  as  the 
grounds  of  his  plea  that  the  judge  could  not  in  vacation  draw  a  grand  jury; 
that  there  was  a  grand  jury  ^eady  ordered  to  appear  and  serve;  that  no 
petit  jurors  were  drawn  at  the  same  time  in  vacation;  and  that  the  drawing 
took  place  too  late,  there  not  being  10  days  between  the  drawing  and  the  time 
appointed  for  the  grand  jurors  to  appear.  These  were  the  four  grounds  pre- 
sented in  the  plea. 

The  solicitor  general  took  issue  upon  the  plea,  as  to  one  matter  of  fact  al« 
leged,  to-wit,  that  there  was  a  grand  jury  already  in  existence,  when  the 
drawing  took  place;  and  as  to  the  rest  of  it  he  demurred.  The  court  tried 
the  matter  of  fact  by  the  record,  and  found  it  against  the  plea;  and  the  de- 
murrer was  sustained,  and  the  plea  stricken.  The  prisoner  being  convicted, 
there  was  a  motion  for  a  new  trial,  and  in  that  motion  one  of  these  points 
was  repeated,  to-wit,  that  the  petit  jury  had  not  been  drawn  at  the  same  time 
as  the  grand  jury  that  found  the  bill;  but  this  was  a  virtual  repetition  of  the 
point  in  the  plea,  and  need  not  be  noticed  separately,  because  it  can  be  dis- 
posed of  with  the  others. 

1.  The  question  whether  a  judge  in  vacation  could  draw  a  grand  jury,  turns 
upon  the  construction  of  the  act  of  1873,  which  is  embodied  in  section  3942  of 
the  Code:  '*  Whenever  the  session  of  any  court  of  record  in  this  state  shall  be 
prolonged  beyond  the  week  or  period  for  which  juries  were  drawn  at  the  close 
of  the  preceding  term,  as  by  law  provided,  or  the  judge  anticipates  that  the 
same  is  about  to  be  so  prolonged^  or  from  any  other  cause  such  court  has  con- 


Digitized  by 


Google 


lia.]  HOLMAN  V.  STATE.  9 

vened,  or  is  about  to  convene,  and  there  have  been  no  Juries  drawn  for  the 
bame,  it  shall  and  may  be  lawful  for  such  judge  to  draw  juries,  so  man^  as 
may  be  necessary  for  such  court,  and  cause  them  to  be  summoned  accordingly, 
in  the  manner  prescribed  for  drawing  juries  at  the  close  of  the  regular  terms 
of  such  courts  respectively."  It  is  said  that  a  fair  construction  of  this  statute 
would  confine  the  judge  of  the  superior  court  to  drawing  juries  for  special 
emergencies,  just  as  he  would  draw  them  for  the  regular  term;  and  that  the 
r^triction  follows  from  his  being  required  to  draw  in  the  same  manner  pro- 
scribed for  drawing  juries  at  the  close  of  the  regular  terms.  We  think  that 
such  is  not  a  proper  construction  of  the  act;  that  the  power  is  one  conferred 
upon  the  judge  to  be  exercised  by  him  either  in  term  or  vacation;  that  when 
he  discovers  the  emergency  exists,  no  matter  for  what  reason,  he  can  draw 
the  juries,  and  cause  them  to  be  summoned;  and  that  if  the  jury  be  organized 
pursuant  to  this  law,  it  is  a  legal  jury.  This  does  not  collide  in  any  degree 
with  the  case  of  Finnegan  v.  8tatet  57  Ga.  427.  That  case  rules  simply  that 
there  was  no  way  to  obtain  juries  for  regular  terms  of  the  court  except  by 
drawing  them  under  the  regular  law;  that  they  had  to  be  drawn  by  the  judge 
during  term,  or  by  the  jury  commissioners  out  of  term.  Such  is  the  doctrine 
of  the  majority  opinion  in  that  case,  and  it  has  no  application  whatever  to 
juries  drawn  for  special  emergencies,  juries  drawn  for  the  adjourned  terms, 
or  special  terms  of  the  court.  When  an  adjourned  term  of  the  superior  court 
is  about  to  convene,  and  no  grand  jury  has  been  drawn  for  the  same,  and  a 
grand  jury  is  necessary,  the  judge  may  in  vacation  draw  such  grand  jury,  and 
cause  the  persons  dniwn  to  be  summoned. 

2.  Nor  is  it  essential  that  the  necessity  for  such  drawing  should  arise  in 
any  particular  way,  if  it  exists;  the  purpose  of  the  act  is  to  prevent  a  failure 
of  justice  by  reason  of  any  omission  whatever  to  supply  a  court  with  the 
proper  and  necessary  juries.  The  necessity  for  such  drawing  may  arise  from 
the  final  discharge  of  the  grand  jury  serving  at  the  regular  term,  and  from 
the  failure  of  the  judge  to  draw  another  before  adjourning  over.  That  makes 
an  emergency  just  the  same  as  any  other  omission  or  casualty  whatever,  and 
it  would  be  equally  proper  for  the  X^dge,  on  discovering  the  same,  to  draw  the 
requisite  jury. 

3.  It  is  an  erroneous  position  altogether  to  suggest  that  because  petit  Ju- 
rors were  not  drawn  at  the  same  time,  the  grand  jury  would  be  illegal.  When 
petit  Jurors  are  necessary,  they  ought  to  be  drawn;  but  the  statute  does  not 
require  any  to  be  drawn  but  such  as  are  necessary;  and  in  this  case  there  was 
no  necessity  for  drawing  any  petit  Jurors,  but  the  necessity  was  confined  to 
the  grand  jury;  and  that  was  all  that  the  act  covered.  The  act  did  not  au- 
thorize the  drawing  of  any  petit  jurors,  because  there  was  no  vacancy  as  to 
petit  jurors.  The  necessity  was  confined  to  the  grand  jury;  and  it  was  be- 
cause of  the  necessity  that  the  act  authorized  any  drawing  to  take  place  at  all. 

4.  Nor  was  it  essential  that  the  dmwing  should  be  10  days  before  the  assem- 
bling of  the  adjourned  term,  but  the  judge,  had  bethought  proper,  could  have 
def  eiTed  it  until  the  court  was  in  session.  The  act  expressly  provides  that  it 
may  be  done  after  the  court  convenes.  And  we  think  the  power  to  draw 
would  necessarily  be  attended  with  the  power  to  summon  and  compel  attend- 
ance; and  if  there  be  any  10-days  question  in  it,  it  is  between  the  jurors  and 
the  court,  and  not  between  persons  that  happen  to  be  indicted  and  the  law. 
The  provision  for  serving  10  days  Is  doubtless  made  solely  for  the  purpose  of 
giving  the  Jurors  timely  notice,  in  order  that  they  may  attend  with  less  in- 
convenience  to  themselves.  Here,  so  far  as  appears,  they  attended  upon  thQ 
notice  that  they  had,  and  there  is  no  substantial  right  of  the  prisoner  involved 
In  the  time  that  they  were  served.  , ; 

5.  It  was  insisted  that  as  the  order  passed'at  the  regular  term  required  th^ 
attendance  of  tjher  jurors  serving  the  second  week,  the  order  was  coticlusive, 
and  the  court  had  no  power  to  correct  it.    The  court  did,  in  point  of  f act» 
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pass  ^  order  at  the  adjourned  term  declaring  that  the  grand  Jury  had  been 
disoharged  finally  for  the  term,  before  this  order  requiring  attendance,  etc., 
was  passed.  We  think  that  such  a  correction  was  in  the  power  of  the  court, 
without  any  doubt;  wherever  the  record  fails  to  speak  the  truth,  it  can  be 
made  to  speak  it  at  any  time.  And  the  second  order  when  passed  operated  to 
correct  the  record,  and  was  a  valid  order.  The  court,  where  the  record  is  si- 
lent, or  where  it  suggests  as  fact  something  contrary  to  the  fact,  may  correct 
the  record  by  an  order  nutus  pro  tunc.  The  correction  here  was  to  insert  the 
word  "traverse"  before  the  word  "Jurors,"  so  as  to  make  the  order  read  "par- 
ties, witnesses,  and  traverse  jurors,  attending  court  during  the  present  week, 
shall  appear,"  etc.  There  was  no  error  that  we  can  discover,  in  overruling 
this  point.    Judgment  affirmed. 


(78  Ga     744) 

Georoia  Bailroad  Sa  Bane^ng  Co.  o.  Berry. 

(Supreme  Onurt  of  Georgia.    April  18, 1SS7.) 

1.  Damaqk— NuiBASOB-— Otsbtlow— Valub  or  Obop. 

The  yearly  value  of  the  land  being  in  qaestion,  ttie  crop  which  it  would  produce,, 
if  free  from  the  allied  nuisance,  Is  a  relevant  fact  when  coupled  with  the  cost  of 
production.  Yearly  value  is  not  lueasured  alone  by  value  for  rent,  but  may  be 
measured  as  well  by  value  for  cultivation. 

1  Samb. 

That  an  attempt  was  made  to  raise  a  crop  on  the  damaged  land,  and  that  the 
crop  Wis  drownea  out  by  the  nuisance.  Is  aamisaible,  as  tending  to  show  that  the 
yearly  value  of  the  land  was  affected  by  the  nuisance,  the  declaration  alleging  that 
water  was  caused  to  back  over  and  stand  upon  the  land. 

3.  Samb— Nuisance— CoNTBiBtrnoN  to. 

That  the  plaintiff  contributes  to  his  damage  by  making  it  more  than  it  would 
otherwise  be,  will  not  prevent  a  recovery  for  so  much,  as  it  is  withoutsudi  increase 
by  his  own  act. 

4.  Tbial— iBBTBUonoN— Absbnob  OP  BvzDuroB. 

Where  there  is  no  evidence  of  any  grant  of  the  right  of  way  or  the  assessment  of 
compensation  therefor,  it  is  not  error  to  decline  to  diarge  the  Jury  touclilng  these 
maters. 
[SyUdbus  by  the  Court,) 

Error  from  superior  oourt,  Jones  county;  Lawbon,  Judge. 
Job.  B.  Cumming  and  Hardeman  &  Davis,  for  plaintiff  in  error.    R.  L. 
Bemer  and  R.  S.  Johft^on,  (by  HarrUon  4k  Peoples,)  for  defendant. 

Bleckley,  C.  J.  Prior  to  1882,  the  Georgia  Bailroad  &  Banking  Com- 
pany constructed  a  culvert  over  a  small  stream,  the  effect  of  which,  it  was 
alleged,  was  to  obstruct  the  free  passage  of  water  that  formerly  flowed  through 
the  channel  of  the  stream.  Berry  rented  for  two  years,  from  a  third  person, 
some  bottom  land  that  lay  just  above  this  culvert.  He  cultivated  the  land,  or 
attempted  it,  both  years*  (1882  and  1883).  A  few  acres  lying  near  the  cul- 
vert proved  to  be  of  no  productive  value.  His  crops  were  drowned  out  by 
back-water  from  the  culvert,  as  he  contends.  He  brought  his  action  against 
the  railroad  company  for  these  damages,  alleging  that  the  land  was  of  the 
yearly  value  of  815  per  acre,  over  and  al)ove  the  expense  of  cultivation*  for 
which  purpose  it  was  used  at  the  time.  He  alleged  that  this  culvert  inter- 
fered with  and  stopped  the  free  flow  of  the  water,  thereby  causing  the  same 
to  back  up  and  stand  on  the  land,  saturating  the  soil  with  water,  so  that  the 
land  became  of  no  practical  use  or  beneflt  to  the  plaintiff.  The  case  was  tried 
and  much  evidence  introduced,  some  of  it  going  to  show  that  a  few  acres  of 
this  bottom  was  seriously  damaged  by  the  obstruction;  and  much  of  it,  on  the 
contrary,  going  to  show  that  there  was  no  damage  of  any  consequence  from 
that  source,,  but  that  a  part,  at  least,  of  the  trouble  resulted  from  the  failure  of 
the  plaintiff  to  keep  a  ditch  in  the  bqttom  cleaned  out.  Some  of  the  evidence 
tended  to  establish  the  fact  that  there  was  a  marsh  there  ail  the  time,  and 
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that  the  attempt  was  made  by  the  plaintiff  to  cultivate  this  mareh,  which  ha<l 
never  been  previoasly  cultivated.  The  effect  of  the  whole  upon  the  mind  of 
the  reader  is  that  there  was  conflict  throughout.  8ome  of  the  evidence  seems 
to  indicate  that  the  difficulty  was  caused  by  the  back-water  from  Fishing 
creek,  a  creek  Into  which  this  stream  flowed  a  few  yards  belirw  the  embank- 
ment. Some  of  the  witnesses  thought  there  was  no  back-water  from  Fish- 
ing creek,  but  that  the  back*water  was  caused  ^iltogether  by  the  embankment 
and  the  culvert.  It  was  prop^ly  and  preeminently  a  question  for  the  jury 
as  to  what  really  caused  the  damage,  and  the  extent  of  it.  We  find  ourselves 
unable  to  settle  it  any  better  than  they  did,  if  as  well.  The  plaintiff  recov- 
ered* upon  the  second  trial,  a  verdict  for  860.  A  motion  was  made  for  a  new 
triaU  and  it  was  overruled.  The  complaint  was  partly  of  the  admission  of 
evidence,  and  partly  of  the  refusal  to  charge  the  jury  as  reqitested. 

!•  The  declaration  does  not  allege  simply  that  the  property  was  of  the  yearly 
value  of  915  per  acre,  but  that  it  was  of  the  yearly  value  of  915  per  acre /or 
eultivatum.  The  plaintiff  had  rented  the  land,  and  wanted  it  for  use.  It 
would  hardly  do  to  say  he  eould  recover  no  more  than  its  value  for  rent.  The 
presumption  is  that  he  paid  that  much,  and  his  real  interest  in  it  was  the  differ- 
ence between  the  value  for  rent  and  the  production,  deducting  the  cost  of  pro- 
duction ;  that  would  be  the  measure  of  his  beneficial  interest  in  it ;  and  it  seems 
that  capacity  for  production  and  expense  of  production  would  tend  to  illustrate 
its  yearly  value  to  him,  and  we  can  see  no  reason  for  restricting  him  to  what 
he  could  have  gotten  by  renting  it  out.  He  did  not  want  to  rent  it  out;  he 
wanted  to  cultivate  it,  and  was  entitled  to  do  it;,  and  if  its  produotiveness  was 
impaired  by  this  wrongful  obstacle  to  tlie  free  flow  of  the  water,  it  seems  that 
he  was  entitled  to  recover  accordingly.  The  yearly  value  of  land  being  in 
question,  the  crop  which  it  would  produce,  if  free  from  the  alleged  nuisance, 
is  a  relevant  fact,  when  coupled  with  the  cost  of  production.  Yearly  value 
is  not  measured  alone  by  value  for  rent,  but  may  be  measured  as  well  by  vflflue 
.for  cultivation. 

2.  That  an  attempt  was  made  to  raise  a  crop  on  the  damaged  land,  and  that 
the  crop  was  drowned  out  by  the  nuisance,  is  admissible,  as  tending  to  show 
that  the  yearly  value  of  the  land  was  affected  by  the  nuisance,  the  declaration 
alleging  that  water  was  caused  to  back  over  and  stand  upon  the  land. 

8.  The  court  was  requested  to  charge  the  Jury  that  if  the  plaintiff  con- 
tributed to  the  damage  he  could  not  recover.  If  he  had  a  ditch  filled  up  that 
he  ought  to  have  kept  open,  or  let  it  fill  up,  and  thus  made  his  damage  more, 
it  would  not  prevent  him  from  recovering  so  much  damage  as  he  sustained 
from  the  culvert,  without  reference  to  the  ditch;  and  there  Is  evidence  going 
to  show  that  the  culvert  damaged  the  land  independently  of  the  ditch.  If  it 
did,  to  the  extent  of  that  damage  the  plaintiff  would  be  entitled  to  recover, 
notwithstanding  he  may  have  caused  more  damage  by  his  own  act.  The  re- 
quest to  charge,  adapting  it  to  the  evidence  in  the  case,  should  have  been 
that  he  could  not  recover  for  any  damage  that  resulted  from  his  own  act,  but 
could  recover  for  any  damage  that  resulted  from  the  defendant's  act  inde- 
pendently of  his  own.  The  charge  refused,  we  think,  was  properly  refused, 
for  the  reason  I  have  indicated.  That  the  plaintiff  contributes  to  his  dam- 
age, by  making  it  more  than  it  would  otherwise  he,  will  not  prevent  a  recov- 
ery for  so  much,  as  it  is  without  such  increase  by  his  own  act. 

4.  There  were  two  more  requests  to  charge:  one  to  the  effect  that,  where  a 
railroad  had  a  grant  of  a  right  of  way,  and  constructed  its  road  properly,  it 
would  not  be  liable  for  any  damages  resulting  from  its  construction;  the 
other  to  the  effect  that  the  assessment  of  damages,  in  compensating  for  the 
right  of  way,  would  be  presumed  to  include  idl  future  damage,  known  or 
unknown,  provided  the  work  was  done  properly.  There  was  no  evidence 
that  there  had  been  any  grant  of  the  right  of  way,  or  that  any  damages  there- 
for had  ever  been  assesrad;  so  if  these  propositions  are  right  in  themselveBy 
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they  rest  on  somethiDg  outside  of  the  evidence,  and,  therefore,  we  need  not 
consider  them  further.  Where  there  is  no  evidence  of  the  grant  of  the  right 
of  way  or  the  assessment  of  compensation  therefor,  it  is  not  error  to  decline 
to  charge  the  jury  touching  these  matters.  The  best  we  can  do  with  the  case, 
while  it  is  not  quite  satisfactory,  is  to  affirm  the  judgment. 


(78  Ga.  782)  ^  « 

Clark  v.  Flbming. 

{Supreme  Court  of  Georgia,    April  21,  1887.) 

L  Paskrt  AND  Chilx>— Custody  or  Child— Pebsonal  Effbcts. 

A  man  having  died  while  in  a  state  of  separation  from  his'  wife,  and  while  under 
the  care  and  nursing  of  his  father  and  mother,  and  his  effects,  (of  small  value,)  to- 
gether with  his  only  child,  about  eight  years  of  age,  having,  as  a  consequence  of 
his  death,  passed  into  the  custody  of  his  father,  such  custody  was  rightful,  both  as 
to  the  property  and  the  child ;  and  afterwards,  when  the  child  had  passed  into  the 
custody  of  its  own  mother,  the  child  did  not  have  a  right  of  action  against  its  grand- 
father for  the  property,  and  an  action  of  trover  aeainst  him,  brought  by  the  mother 
as  next  friend  of  Uie  child,  even  if  brought  after  demand  and  refusal,  was  not  main- 
tainableu 

X  Saicb. 

The  proper  mode  of  obtaining  control  of  the  property,  and  applying  it  to  the 
use  and  benefit  of  the  child,  is  by  having  it  set  apart  under  section  2571  of  the  Code. 

(ffyUdbus  by  the  Oourt.) 

Error  from  city  court  of  Macon;  Harris,  Judge. 

Eo8s  A  Blou/ntt  for  plaintiff  in  error.    Steed  c&  Wimberly^  for  defendant. 

BLBCKLEY9  G.  J.  Clark  died  after  being  separated  from  his  wife  about 
seven  years.  His  father  and  mother  had  the  care  of  him  in  his  last  illness, 
and  nursed  him.  He  left  one  child  about  eight  years  old,  and  some  personal 
effects  of  small  value,  consisting  chiefly  of  household  and  kitchen  furniture. 
One  item  was  a  bank-book.  According  to  the  declaration,  all  the  property, 
including  the  bank  account,  was  less  than  $100;  or,  construing  tlie  declara- 
tion another  way»  (I  am  not  sure  which  is  the  correct  construction,)  it  was 
less  than  $200.  The  child  and  the  property  went  into  the  custody,  by  some 
means  not  explained,  of  Clark's  father,  the  child's  grandfather.  About  six 
months  thereafter  the  child,  having  at  last  come  into  the  custody  of  its  own 
mother,  brought  an  action  by  her,  as  its  next  friend,  against  its  grandfather, 
for  the  recovery  of  this  property.  On  the  trial  of  the  case  the  facts  which  I 
have  just  recited  appeared  in  proof;  and  the  mother  testified  that  there  were 
no  debts  of  the  deceased;  that  she  knew  there  were  none,  because  she  knew 
it.  She  further  testified  that  she  had  demanded  possession  of  tliis  property, 
without  specifying  whether  it  was  before  the  suit  was  brought,  or  after.  A 
motion  was  made  to  nonsuit  the  case,  which  was  overruled,  and  a  judgment 
was  rendered  for  the  plaintiff. 

1.  There  had  been  no  administration,  so  far  as  appears,  and  this  child  had 
not  had  possession  of  the  property, — ^it  was  too  young.  The  grandfather  took 
possession  both  of  the  child  and  the  property;  the  child  had  no  possession  ex- 
cept through  the  grandfather,  and  his  possession  was  rightful.  There  was 
nothing  wrong  in  his  taking  the  property  after  his  son's  death,  and  holding 
it  until  some  one  appeared  who  could  give  him  a  legal  acquittance.  This 
woman  could  not  do  so,  because  she  had  no  title.  The  grandfather  had  not 
converted  the  property  as  against  her,  or  as  against  the  child,  so  far  as  ap- 
pears from  the  evidence.  Against  him,  therefore,  there  was  no  cause  of  ac- 
tion in  favor  of  anybody.  A  man  having  died  while  in  a  state  of  separation 
from  his  wife,  and  while  under  the  care  and  nursing  of  his  father  and  mother, 
and  his  effects,  (of  small  value,)  together  with  his  only  child,  about  eight 
years  of  age,  having  passed  into  the  custody  of  his  father,  such  custody  was 
rightful,  both  as  to  the  property  and  the  child ;  and  after wards^  when  the  child 
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had  passed  into  the  custody  of  its  own  mother,  the  child  did  not  have  a  right 
of  action  against  its  grandfather  for  the  property,  and  an  action  of  trover 
against  him,  brought  by  the  mother  as  next  friend  of  the  child,  even  if  brought 
after  demand  and  refusal,  was  not  maintainable. 

2.  The  proper  mode  of  obtaining  control  of  the  property,  and  applying  it 
to  the  use  and  benefit  of  the  child,  is  by  having  it  set  apart  under  section 
2571  of  the  Code,  which  provides  that  **lf  it  shall  appear,  upon  a  just  appraise- 
ment of  the  estate,  that  it  does  not  exceed  in  value  the  sum  of  five  hundred 
dollars,  it  shall  be  the  duty  of  the  appraisers  to  set  apart  the  whole  of  said 
estate  for  the  support  and  maintenance  of  such  widow  and  child  or  children, 
or  if  no  surviving  widow,  to  the  lawful  guardian  of  the  child  or  children  for 
their  benefit."    judgment  reversed. 


(79  Ga.  1) 

Bbown  and  others  o.  Matthbws  and  others. 

{Supreme  Oourt  of  Qeorgia,    July  5,  1SS7.) 

1«   TbIAI^— InSTRUCTIONB— CONSTBUCTIOlf  AB  A  WhOLB. 

A  charge  torn  to  pieces  and  scattered  in  disjoined  fragments,  may  seem  objection- 
able, although  when  put  together  and  considered  as  a  whole,  it  may  be  perfectly 
sound.  The  full  charge  being  in  the  record,  what  it  lacks  when  divided  is  supplied 
when  the  parts  are  all  \inited.  United  they  stand,  divided  they  fall.  The  charge 
submits  fairly  to  the  jury  three  questions,  to>wit :  Whether  the  land  in  dispute  was 
paid  for;  whether  the  altered  deed  was  altered  by  procurement,  or  with  consent  of 
the  plaintiff's  husband ;  and  whether  the  trade  was  ever  rescinded.  These  tliree 
questions  of  fact  exhaust  the  case. 

1  8AMB— IHBTBUOTI096— PaBTICULAB  GhABOB. 

To  warrant  the  court  in  charging  the  lury  on  a  given  topiCj,  such  as  whether  cer- 
tain land  was  incladed  in  a  purchase^  by  certain  persons,  of  other  land,  it  is  not 
necessary  that  the  evidence  should  shine  upon  it  with  a  clear  light.  It  Is  enough 
if  glimpses  of  it  be  afforded  by  the  evidence.  Truth  is  often  dim^  but  is  truth  never- 
thdess.  Frequently,  among  the  facts  best  proven,  is  one  which  no  witness  has 
mentioned  in  his  testimony,  such  fact  being  an  inference  fh>m  other  facts. 

t,  WiT9B»— GoMPBrBNOT— Pbivilbqbd  Oommunioations. 

To  exclude  declarations  as  communications  to  counsel,  or  made  with  a  view  to 
employment,  their  root,  in  the  relation  or  contemplated  relation  of  client  and  at- 
torney, must  be  manifest.  They  must  be  the  offspring  of  the  relation,  present  or 
prospective,  not  of  taking  or  expecting  to  take  the  fruits  of  such  a  relation  without 
forming  it.  To  tax  a  lawyer's  courtesy  or  liberality  for  advice  or  services,  is  not  to 
employ  him.    Generally  the  test  of  employment  is  the  fee. 

4.  Bvidbnob— Dbolabatiovs  or  Litioant. 

When  a  relevant  fact  or  act  is  to  be  accounted  for,  a  conversation  had  by  one  of 
the  litigating  parties  with  a  third  person,  in  the  absence  of  the  other,  may  account 
for  it,  or  serve  as  a  link  in  the  chain  of  explanation.  If  so,  it  is  admissible  in  evi- 
dence.   But  the  application  of  this  rule  must  be  carefully  guarded. 

6.  Appbal — Habmlrss  Ebbob — ^Withdbawal  of  Evidencb. 

There  was  no  material  evidence  admitted  Illegally,  except  that  which  was  with- 
drawn Arom  the  jury  before  the  charge  of  the  court  was  delivered,  and  the  fact  of 
withdrawal  plainly  implying  that  it  was  not  to  be  considered,  there  was  no  error 
in  omitting  to  warn  the  jury  in  the  general  charge  not  to  consider  it.  In  a  civil 
case,  if  not  in  all  cases,  the  evil  done  by  suffering  the  jury  to  hear  illegal  evidence 
is  sufficiently  corrected,  as  a  general  rule,  by  merely  withdrawing  the  evidence  or 
ruUng  it  out. 

a.  Nbw  Tbial— Nbwlt-Disoovbbbd  Bvidbnob. 

The  newly-discovered  evidence  would  not  change  the  verdict,  and  the  verdiotia 
already  right. 

Error  from  superior  court,  Houston  county;  Simmons,  Judge. 
Hardeman  dk  Davis,  for  plaintiffs  in  error.    Duncan  <&  Miller ,  for  defend- 
ants in  error. 

Blboklet,  G.  J.    The  action  was  by  the  heirs  at  law  of  W.  H.  Lowe,  de- 
ceased; Mrs.  Brown,  formerly  Mrs.  Lowe,  suing  in  her  own  behalf,  and  as 
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next  friend  of  her  minor  children.  The  defendants  were  the  father  and 
the  brother  of  the  deceased,  together  with  their  tenant,  Matthews.  In  the 
lifertime  of  the  deceased^  one  Hardeson  owned  certain  lands,  including  the 
premises  now  in  dispute.  The  deceased  severallj,  or  he  and  his  father  jointlj^ 
made  a  contract  with  Hardeson  for  the  purchase  of  some  of  these  lands,  and 
possibly  of  all,  whether  of  the  premises  in  dispute,  with  the  rest,  is  uncertain. 
In  February,  1874,  the  deceased  took  from  his  brother  a  promissory  note,  due 
in  the  following  December,  which  note  expressed  on  its  face  that  it  was  given 
for  the  payee's  "interest  in  the  Hardeson  lands."  From  that  year  forward, 
the  brother  returned  the  premises  in  dispute  for  taxation  as  his  own,  and,  so 
far  as  appears^  the  deceased  did  not  return  them  at  any  time  during  this 
period,  though  he  continued  in  life  more  than  nine  years.  Moreover,  the 
brother  was  in  actual  possession.  Prior  to  1876,  Hardeson  executed  no  con- 
veyance. In  Januaiy  of  that  year,  he  conveyed  directly  to  the  father  and  the 
brother;  but  this  deed,  as  then  made,  embraced  only  the  other  lands;  it  did 
not  cover  the  premises  in  dispute.  In  September,  1877,  Hardeson  conveyed 
these  premises  by  deed  to  the  deceased,  and  it  was  under  this  deed  that  the 
plaintifts  claimed  title.  No  history  of  this  deed,  or  explanation  of  how  it 
came  to  be  made,  appears  in  the  evidence.  In  or  about  January,  1883,  a 
clause  covering  the  premises  in  dispute  was  inserted  in  the  deed  from  Harde- 
son to  the  father  and  the  brother,  so  as  to  make  that  deed  purport  to  convey 
to  them  these  premises,  as  well  as  the  other  land.  When  this  alteration  was 
made,  none  of  the  witnesses  to  the  deed  were  present.  The  deed  had  pre- 
viously been  recorded,  and  no  corresponding  alteration  or  insertion  was  made 
in  the  record.  Whether  the  deceased  procured  Hardeson  thus  to  alter  and  en- 
large the  scope  of  the  deed,  was  contested  at  the  trial,  but  the  overwhelming 
weight  of  the  evidence  was  that  he  did.  In  March,  1888,  the  deceased  made 
an  entry  in  a  book  to  the  effect  that  he  had  received  from  his  brother  $790, 
Before  that  time  one  or  two  credits  bad  been  indorsed  on  his  brother's  note, 
but  not  enough  by  perhaps  50  per  cent,  to  discharge  the  note»  ev^n  treating 
the  book-entry  as  an  additional  credit.  In  or  about  December,  1888,  the  de- 
ceased surrendered  the  note  to  his  brother,  but  whether  because  it  had  been 
paid  in  full,  or  upon  some  agreement  between  them  to  rescind,  is  one  of  the 
questions  in  controversy.  Not  long  after  this  transaction,  the  deceased  died, 
leaving  his  brother  in  possession  of  the  premises.  The  defense  was  rested 
not  alone  upon  the  general  issue,  but  upon  equitable  pleas  also.  The  Jury 
found  for  the  defendants;  and  a  motion  for  a  new  trial  made  by  the  plaintiffs 
was  overruled. 

1.  Numerous  points  are  made  upon  the  charge  of  the  court,  none  of  which 
we  think  sustainable.  If  we  fail  to  discuss  them  in  detail,  it  is  because  we 
look  at  the  charge  as  a  whole,  and  so  regarding  it,  we  are  free  from  doubt  as 
to  its  substantial  correctness.  Standing  alone,  various  expressions  in  it  would 
be  amenable  to  criticism.  A  charge  torn  to  pieces  and  scattered  in  disjointed 
fragments,  may  seem  objectionable,  although  when  put  together  and  consid- 
ered as  a  whole,  it  may  be  perfectly  sound.  The  full  charge  being  in  the  record, 
what  it  lacks  when  divided  is  supplied  when  the  parts  are  all  united.  United 
they  stand,  divided  they  fall.  The  charge  submits  fairly  to  the  juiy  three 
questions,  to- wit:  Whether  the  land  in  dispute  was  paid  for;  whether  the  al- 
tered deed  was  altered  by  procurement,  or  with  consent  of  the  plaintiff's  hus- 
ba'nd;  and  whether  the  trade  was  ever  rescinded.  These  three  questions  of 
fact  exhaust  the  case. 

2.  The  objection  that  there  was  no  evldenceiof  a  joint  purchase  by  the  de* 
ceased  and  his  father,  which  included  the  premises  in  controversy,  seems, 
at  first  view,  well  taken.  But  a  study  of  the  evidence  with  reference  to  its 
bearings  and  tendencies,  has  satisfled  us  that  this  fact  might  legitimately  be 
drawn  from  it  by  way  of  deduction  or  inferenoe.  It  not  unf requently  hap- 
pens that  the  testimony  proves  more  than  any  om  witness  knows,  or  than,  is 
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known  to  all  the  witnesses  taken  together.  This  is  so»  perhaps.  In  every  in- 
stance whei-e  the  evidence,  though  sufficient,  is  only  circumstantial.  Where 
the  evidence  is  all  direct,  the  jury  can  be  no  wiser  than  the  witnesses,  but 
they  have  to  be  wiser  in  order  to  find  the  truth  of  any  fact  upon  circumstan- 
tial evid^ice  alone.  Nor  to  justify  a  charge  is  it  requisite  that  the  evidence, 
whether  direct  or  circumstantial,  should  be  free  from  obscurity.  To  warrant 
the  court  in  charging  the  jury  on  a  given  topic,  such  as  whether  certain  land 
was  included  in  a  purchase,  by  certain  persons,  of  other  land,  it  is  not  neces- 
sary that  the  evidence  should  shine  upon  it  with  a  clear  light.  It  is  enough 
if  glimpses  of  it  be  afforded  by  the  evidence.  Truth  is  often  dim,  but  is  truth 
nevertheless.  Frequently  among  the  facts  best  proven  is  one  which  no  wit- 
ness has  mentioned  in  his  testimony,  such  fact  being  an  inference  from  other 
facts. 

3.  The  testimony  which  rendered  it  certain  that  the  deceased  had  procured 
Hardeson  to  amend  his  deed  to  the  defendants  by  inserting  therein  the  prenn 
ises  now  in  dispute,  was  that  of  Mr.  Haygood,  an  attorney  at  law,  who  de- 
tailed a  conversation  which  he  had  with  the  deceased  and  his  brother,  or 
rather,  which  they  had  with  him,  touching  the  matter.  This  testimony  was 
objected  to  as  disclosing  knowledge  acquired  under  the  seal  of  professional 
confidence.  We  agiBe  with  the  court  below  in  thinking  that  lE^ygood  was 
neither  employed  professionally,  nor  consulted  with  a  view  to  employment. 
He  was  "raided,"  not  retained.  To  exclude  declarations  as  communications 
to  counsel,  or  ma4o  with  a  view  to  employment,  their  root  in  the  relation,  or 
contemplated  relation,  of  client  and  attorney,  must  be  manifest.  They  must 
be  the  offspring  of  the  relation,  present  or  prospective,  not  of  taking  or  ex- 
pecting to  take  the  fruits  of  such  a  relation  without  forming  it.  To  tax  a 
lawyer's  courtesy  or  liberality  for  advice  or  services,  is  not  to  employ  him. 
Generally,  the  test  of  employment  is  the  fee.  Furthermore,  what  is  known 
to  both  parties  is  not  a  confidential  secret  in  the  subsequent  controversy  be- 
tween them.    Bumside  v.  Terry,  51  Ga.  186. 

4.  Among  other  pertinent  evidence  tending  to  account  for  the  alteration 
in  the  deed,  was  the  testimony  of  Mr.  Miller,  now  of  counsel  for  the  defend- 
ants, and  the  legal  adviser  of  one  of  them,  (the  brother,)  when  the  making  of 
such  a  change  in  the  deed  was  first  suggested.  Indeed,  if  the  scheme  of 
bringing  the  premises  under  the  operation  of  that  deed,  did  not  originate 
with  him,  he  at  least  counseled  his  client  how  it  ought  to  be  carried  into  ef- 
fect. The  conversation  in  which  he  did  this,  and  at  which  the  deceased  was 
not  present,  was  objected  to  as  inadmissible.  It  is  true  that  what  a  person 
and  his  legal  adviser  say  to  each  other,  is  usually  not  proper  evidence  to  af- 
fect third  persons;  but  here  Miller's  evidence  includes  conduct,  as  well  as 
declarations.  He  shows  that  a  business  transaction  was  in  contemplation; 
that  the  deed  was  examined  with  reference  to  that;  that  this  examination 
disclosed  the  absence  of  these  premises  from  the  terms  of  the  instrument,  and 
thereupon  that  he  gave  advice  as  to  their  insertion.  This  explains  how  the 
brother  came  to  take  an  interest  in  having  the  alteration  made,  and  it  was 
after  this  that  the  two  brothers  were  together  in  conversation  on  the  subject 
with  Mr.  Haygood.  The  conversation  with  Miller  was  a  prelude  to  the  con- 
versation with  Haygood,  tends  to  account  for  it,  and  is  a  link  in  the  chain  of 
explanation  touching  the  main  fact,  that  is  the  alteration  of  the  deed.  The 
alteration  certainly  occurred,  and  it  was  of  vital  importance  to  show  how 
and  why  it  occurred.  When  a  relevant  fact  or  act  is  tb  be  accounted  for,  a 
conversation  had  by  one  of  the  litigating  parties  with  a  third  person,  in  the 
absence  of  the  other,  may  account  for  it,  or  serve  as  a  link  in  the  chain  of  ex- 
planation. If  so,  it  is  admissible  in  evidence.  But  the  application  of  this 
rule  must  be  carefully  guarded.  We  think  the  rule  was  properly  applied  in 
the  present  case.  It  may  be  that  we  are  not  accurate  in  treating  Miller  as 
retained  counsel  when  he  examined  the  deed  and  gave  advice  respecting  iti 
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alteration,  but  if  so,  it  makes  no  difference.    His  testimony  was  equally 
relevant  and  admissible,  no  matter  in  what  character  he  was  then  acting. 

5.  Some  other  evidence  was  objected  to,  and  some  illegal  evidence  was  ad- 
mitted over  objection.  Of  this,  all  that  was  the  least  material  was  withdrawn 
from  the  Jury.  It  is  complained  that,  though  ruled  out,  the  court  erred  in 
not  instructing  the  jury  in  the  general  charge  not  to  oonslder  or  regard  it. 
Doubtless,  the  better  practice  is  to  give  such  instructions,  plainly  and  dis- 
tinctly at  some  timely  stage  of  the  proceedings,  and  it  seems  that  some  author- 
ities elsewhere  require  it  to  be  done.  Hawea  v.  Gfustin,  2  Allen,  403;  Smith 
V.  Whitman,  6  Allen,  562;  Qoodnow  v.  Hill,  125  Mass.  587.  But  we  believe 
an  average  jury  in  this  state  would  always  understand  that  evidence  after 
being  ruled  out  or  withdrawn,  is  no  part  of  the  case,  and  ought  to  have  no 
influence  on  the  finding.  There  is  no  suggestion  in  the  record  that  the  act  of 
the  court  in  withdrawing  this  evidence,  was  not  open  and  public,  distinct  and 
unqualified,  or  that  there  was  anything  special  to  prevent  the  jury  from  com- 
prehending it.  There  was  no  material  evidence  admitted  illegally,  except 
that  which  was  withdrawn  from  the  jury  before  the  charge  of  the  court  was 
delivered,  an4  the  fact  of  withdrawal  plainly  implying  that  it  was  not  to  be 
considered,  there  was  no  error  in  omitting  to  warn  the  jury  in  the  general 
charge  not  to  consider  it.  In  a  civil  case,  if  not  in  all  cases,  the  evil  done  by 
suffering  the  jury  to  hear  illegal  evidence  is  sufficiently  corrected,  as  a  gen- 
eral rule,  by  merely  withdrawing  the  evidence  or  ruling  it  out. 

6.  The  newly-discovered  evidence  would  not  change  the  verdict,  and  the 
verdict  is  already  right.    Judgment  affirmed. 

(7>  Qa.  211)  Couch  v.  Williams  and  others. 

{Supreme  Court  of  Georgia.    April  1,  1887.) 

IvjxnrcnoN— Whbn  GBANTS]>--Ck>Nn.icr  or  Evidbnos. 

Every  roateiial  allegation  in  a  bill  for  an  injunction  was  traversed,  and  on  the 
hearing  the  evidenoe  upon  each  of  the  issues  was  conflicting.  Heid,  that  there  was 
no  abuse  of  discretion  in  refusing  to  grant  the  injunction. 

Error  from  superior  court,  Gwinnett  county;  Hittghins,  Judge. 

Bill  for  an  injunction  by  complainant,  Couch,  against  respondents,  Williams 
et  cU,    The  injunction  was  refused,  and  complainant  appealed. 

8.  J.  Winn  A  8onp  for  plaintiff  in  error.  F.  F.  Julian  and  Harrison  <ft 
Peeples,  oontra. 

Hall,  J.  Whether  the  statements  in  this  bill  entitle  the  complainant  to 
the  injunction  prayed  for,  it  is  unnecessary  to  decide,  and  we  do  not  decide 
that  question.  It  is  sufficient,  under  the  settled  rule  of  this  court,  to  state 
that  every  material  allegation  in  the  bill  was  traversed,  and  upon  the  hearing 
of  the  application  there  was  conflicting  evidence  upon  each  of  the  issues  thus 
formed.  Under  these  circumstances^  there  was  no  abuse  of  discretion  in  re- 
fusing to  grant  the  injunction.    Judgment  affirmed. 


^  McMillan  and  others  v.  Toombs. 

{Supreme  Cburt  qf  Georgia,    April  4,  1887.) 

1.  BZEODTOBS  AHD  AdMINISTBATOBS-^PaYMBNT  TO  SeLF— £lGHT8  OF  OBEDnORS. 

An  executor  having  notice  of  an  outstanding  debt  against  his  testator,  cannot  ad* 
minister  to  himself,  as  devisee  or  heir*at  law,  any  portion  of  the  realty  in  kind,  so 
•    as  to  hold  it  free  Orom  the  ordinary  legal  lien  of  a  judgment  de  honie  tettatorit  subse» 
qnently  rendered  againsJt  him  in  favor  p|  the  cr^^^tor. 
S,  Samv. 

And  a  claim  interposed  bybim  in  his  own  behalf,  and  as  agent  for  another  dev- 
isee or  distribute  setting  up,  not  a  several  title  in  either,  but  a  Joint  title  in  both, , 
^-  will  not  prevail  agaiiista  levy  upon  the  property  as  the  property  of  the  testator  in ' 
.  th^ezeci)tos's  hands  to  be  administered.  •  < 
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S.  Appbal— Hakmlebb  Error— Evidbwci. 

The  exdnded  evidence  being  offered  to  ^ow  only  that  before  the  creditor  com- 
menced bis  suit  the  time  appointed  by  the  will  for  making  distributiun  had  arrived, 
and  that  the  estate  bad  been  fully  distributed  and  divided,  in  terms  of  the  will, 
among  the  testator's  heirs,  including  the  two  claimants,  and  there  being  no  sug- 
gestion, or  offer  to  prove  that  any  distribution  took  place  before  notice  was  received 
of  the  creditor's  demand,  nor  that  partition  of  the  property  levied  upon  had  ever 
been  made  between  the  two  claimants,  even  up  to  the  time  of  trial,  the  rejection 
of  the  evidence  was  immaterial,  as  its  admission  could  not  rightfully  have  influ- 
enced the  result. 

(I^llabtii  by  the  Court,) 

Error  from  superior  court,  Habersham  county;  Estes,  Judge. 
Crane  dk  Jones  and  B.  K,  Lumpkin,  (by  /.  JET.  Lumpkin,)  for  plaintiffs  in 
error.    Barrow,  Brfjoin  <i  Thomas  and  W,  M.  <i  M.  P.  Reese,  for  defendant. 

Blbgkley,  C.  J.  An  execution  in  favor  of  Toombs  against  McMillan,  ex- 
ecutor of  McMillan,  directing  the  seizure  of  property  of  the  testator  in  the 
hands  of  the  executor  to  be  administered,  was  levied  upon  certain  real  estate. 
The  sheriff's  entry  recites  that  the  property  was  pointed  out  by  the  executor. 
The  executor,  as  an  individual,  filed  a  claim.  That  claim  was  in  his  own  be- 
half, and  as  agent  for  another  McMillan,  and  asserted  not  a  several  title  in 
each,  but  a  joint  title  to  the  whole  property  levied  upon.  It  was  simply  a 
claim  by  the  executor  for  himself,  and  as  agent  for  his  co-claimant.  A  trial 
was  had,  and  a  verdict  was  rendered  for  the  plaintiff.  The  evidence  intro- 
duced in  behalf  of  the  plaintiff  was  the  testimony  of  a  witness  who  proved 
that  the  testator  was  in  possession  of  this  property;  and  that  after  bis  death, 
the  executor  and  his  brother,  the  other  claimant,  occupied  the  main  house 
levied  upon,  the  Grove  House;  and  that  the  executor  was  still  in  possession 
at  the  time  of  the  trial;  also,  an  answer  made  in  1879,  to  some  bill  touching 
this  estate,  in  which  the  executor  specified  this  property  as  among  the  assets 
derived  from  the  testator,  and  also  recognized  a  debt  in  favor  of  Toombs,  of 
an  amount  corresponding  to  the  prindpal  of  this  j^. /a.;  with  that  answer 
was  also  in  evidence  an  answer  of  the  other  claimant  to  the  same  bill,  in  which 
he  adopted  said  answer  as  his  own.  We  think  there  is  enough  to  connect  the 
present  case  with  a  former  case  between  the  executor  and  Toombs,  reported 
in  74  Cra.  585,  but  we  do  not  look  to  that  former  casein  adjudicating  this. 
We  rest  it  upon  the  facts  appearing  in  the  record  proper  to  this  particular 
case.  After  this  evidence  was  in,  the  claimant  offered  the  will  of  the  testa- 
tor, for  the  purpose  of  showing  that  by  the  will  the  time  for  distributing  the 
estate  had  aixived,  not  before  the  executor  had  notice  of  this  claim,  but  be- 
fore an  action  was  commenced  on  it.  The  will  was  rejected.  The  executor 
offered  himself  as  a  witness  to  prove  that  he  had  in  fact  distributed  among 
the  heirs,  and  divided  the  estate  according  to  the  terms  of  the  will,  and  not 
before  he  received  notice  of  this  claim,  but  before  any  action  was  brought  by 
the  creditor  upon  it.  This  evidence,  also,  was  rejected,  and  the  rejection  of 
the  evidence  as  a  whole,  the  rejection  of  the  will,  and  the  rejection  of  the  tes- 
timony of  the  executor,  were  made  the  grounds  of  a  motion  for  a  new  trial, 
which  motion  was  denied.  We  look  to  the  case,  first,  as  if  the  executor  alone 
were  the  claimant,  and  treated  in  that  way  his  position  is  this:  He  received 
this  property  as  assets;  he  had  notice  of  the  creditor's  daim;  and  he  admin- 
istered to  himself  these  assets  before  the  creditor  brought  his  suit;  and, 
therefore,  the  assets  are  not  subject  to  the  lien  of  the  judgment.  We  do  not 
think  that  this  position  can  be  upheld,  nor  anything  like  it.  He  could  not, 
with  notice  of  an  outstanding  debt  unpaid,  take  the  land  of  the  estate  and 
make  it  his  own  by  assenting  to  the  devise,  if  it  was  devised;  and  no  matter 
whether  it  was  devised  or  not,  he  was  charged  with  the  administration  of  it; 
if  it  was  undevised  estate,  he  had,  as  executor,  the  duty  of  administering  it  as 
If  it  had  been  devised.  Code,  §  2445.  It  was  his  duty  to  hold  or  sell  the  prop- 
ertj  to  pay  the  debt,  if  necessary;  and  it  was  necessary,  we  take  it,  from  the 
v.4s.B.no.l — 2 


Digitized  by 


Google 


18  SOUTHEASTSRM   BBPOBTBB.  [Ga. 

f^t  that  when  he  was  called  on  for  assets  hy  the  sheriff,  he  pointed  out  this 
property  to  be  levied  on.  He  did  not  famish  any  other  assets  with  which  to 
pay  the  execution,  but  pointed  out  this  property*  and  there  was  no  effort  to 
show  that  there  were  any  other  assets  to  pay  it  with,  either. when  the  judg- 
ment was  rendered  or  afterwards. 

1.  An  executor,  having  notice  of  an  outstanding  debt  against  his  testator, 
cannot  administer  to  himself,  as  devis^  or  heir  at  law,  9ny  portion  of  the 
realty  in  kind,  so  as  to  hold  it  free  from  the  ordinary  legal  lien  of  a  Judgment 
de  bonis  testatoris  subsdquently  rendered  against  him  in  f^vorof  the  creditor. 
This  exact  point  has  not  heretofore  been  decided,  but  former  decisions  famish 
an  atmosphere,  if  not  a  light,  for  the  present  ruling.  Soranton  v.  Demere,  6 
Ga.  93;  Demeie  y,  Soranton,  8  Ga.  48;  Caldwell  v.  Montgomery^  Id.  106; 
Johnson  v.  Lewis,  Id.  462;  Justices  v.  Moreland,  20  Ga.  146:  Griffin  v. 
Justices,  22  Ga.  590;  Terhy  v.  Matthews,  26  Ga.  549;  Jones  v.  Parker,  55  Ga. 
11;  Castellaw  v.  GuUmartin,  58  Ga.  805;  Wynn  y.  Bryce,  59  Ga.  529;  Redd 
V.  DavU,  Id.  828;  Jones  v.  Parker,  60  Ga.  500;  Long  v.  Mitchell,  68  Ga.  769; 
Tift  v.  Collier,  2  3.  E.  Bep.  948,  (October  term,  1886.)  And  see  Code,  g§ 
2467,  2581,  8152;  also,  as  recently  related,  Compton  y.  Pitman,  49  Ga.  618; 
Amis  V.  Cameron,  55  Ga.  4^;  Wall  y.  Jones,  62  Ga.  725.  There  is  no  case 
in  which  an  executor  or  an  administrator  has  been  suffered  to  administer  to 
himself  against  a  creditor  of  whose  claim  he  had  notice.  If,  in  a  regular  and 
legal  method,  he  administers  to  others,  and  there  is  no  fraud,  that  will  do; 
but  we  have  not  found  a  place  where  he  has  administered  to  himself  with 
full  notice,  and  then  defied  the  creditor  when  the  execution  came  against  him. 

2.  Passing  now  to  the  other  daimant,  it  will  be  observed  that  be  also  luui 
this  same  notice,  apparently;  but  whether  he  had  or  not,  there  is  no  attempt 
in  this  claim  to  set  up  any  several  title  in  him,  but  to  stand  upon  a  tenancy 
in  common  with  the  executor.  He  could  not  be  tenant  with  the  executor  in 
his  representative  capacity ;  and  the  executor  did  not  take  any  estate  by  the 
distribution  to  himself  that  would  admit  of  his  being,  in  his  individual  capac- 
ity, a  tenant  in  common  with  his  co-tenant.  So  we  think  that  title  set  up  as 
a  tenancy  in  common  between  them  could  be  no  more  available  to  one  claim- 
ant than  the  other.  If  it  is  defeated  as  to  one,  it  is  defeated  as  to  both,  and 
cannot  prevail  to  hinder  a  sale  under  this  execution.  It  was  not  suggested 
that  there  had  been  any  partition  of  the  property  levied  upon  so  as  to  give 
the  co-tenant  any  part  of  it  in  severalty.    We  think  that  they  are  both  in  the 

^same  boat,  and  that  they  must  go  down  together.  A  claim  interposed  by  the 
executor  in  his  o¥m  behalf  and  as  agent  for  another  devisee  or  distributee,, 
setting  up,  not  a  several  title  in  either,  but  a  joint  title  in  both,  will  not  pre- 
vail against  a  levy  upon  the  property  as  the  property  of  the  testator  in  the 
executor's  hands  to  be  administered. 

8.  The  excluded  evidence  being  offered  to  show  only  that  before  the  cred- 
itor commenced  his  suit  the  time  appointed  by  the  will  for  making  distribu- 
tion had  arrived,  and  tliat  the  estate  had  been  fully  distiibuted  and  divided, 
in  terms  of  the  will,  among  the  testator's  heirs,  including  the  two  claimants, 
and  there  being  no  suggestion  or  offer  to  prove  that  auy  distribution  took 
place  before  notice  was  received  of  the  creditor's  demand,  nor  that  partition 
of  the  property  levied  upon  had  ever  been  made  betwe^  the  two  daimants, 
even  up  to  the  time  of  trial,  the  rejection  of  the  evidence  was  immaterial*  as 
its  admission  oould  not  ri^tf  uUy  have  influenced  the  result. 
Judgment  afltoned. 
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(79  Oa.  lO) 

'RBusmw  V.  State. 

{Siqfreme  Court  of  Qeorgta.    April  25,  1887.) 

L  BiflTABDT— Pbooikdiitg»— JuBisoicnov. 

No  lawof  this  state  coo  ferajarisdiction  to  proceed  against  the  father  of  a  hastard 

upon  a  "justice  coort*'  presided  over  by  two  justices  of  the  peace,  bat  the  jurisdio- 

tion  beloD0B  to  a  temporary  court  ooosistiDg  of  one  justice  of  the  peace  only.   Code, 

14702, 
1  CaiKniAL  Pbaotiob— Ajuubt  or  JupeMrar-JuRisDionoir. 

Judgraent  upon  an  indictment  for  periury  will  be  arrested  when  the  indictment 

■bows  on  its  face  that  the  alleged  court,  before  which  the  fslse  testimony  was  given^ 

had  no  jarisdiction  of  the  •object-matter  on  triaL 
{S^fOabui  hy  ihe  CourU) 

Error  from  superior  ooart»  Schley  county;  Fort,  Judge. 
B.  A.  Hawkins^  C.  F,  Oriap,  and  B.  Q*  Simmons,  for  plaintiff  in  error. 
Ihipont  Qtierryp  Sol.  Gen.  pro  tern.,  for  the  State. 

Blboklet.  C.  J.i  Renew  was  found  guilty  of  perjury,  and  moved  in  arrest 
of  judgment.  Various  groands  are  set  forth  in  the  motion,  but  we  iball  con- 
aito  only,  one  of  them  • 

1.  The  indictment  alleges  that  the  false  oath  was  taken  and  the  false  testi- 
mony given  In  a  proceeding  on  the  charge  of  .bastardy  in  a  "justice's  court," 
]^esided  over  by  two  named  justices  of  the  peace.  There  is  no  allegation  that 
either  of  these  justices  had  issued  any  warrant,  or  that  any  warrant  had  been 
issued  at  all.  There  is  nothing  on  the  face  of  the  indictment  to  show  that  a 
case  had  been  made  which  would  entitle  either  of  the  justices  to  entertain 
jarisdiction  of  the  subject-matter.  The  indictment  does  not  proceed  on  the 
theory  that  there  was  a  separate  jurisdiction,  but  a  joint  exercise  of  jurisdic^ 
tion  by  these  two  Justices;  and  we  find  no  statute  that  contemplates  the  joint 
exercise  of  jurisdiction  by  two  justices  of  the  peace,  upon  a  proceeding 
against  the  father  or  reputed  father  of  the  bastard  childi  If  it  appeared  that 
(me  of  these  magistrates  had  issued  a  warrant,  and  acquired  jurisdiction  of  the 
subject-matter,  we  suppose  it  would  not  vitiate  the  proceeding  that  the  other 
assisted  at  the  trial.  It  is  very  likely  that  one  justice  of  the  peace  may  have 
the  power  to  accept  the  aid  and  asslstancedf  another  in  adjudicating  any  mat- 
ter of  which  he  is  invested  with  jurisdiction;  but  tbe  court  is  his  court,  and 
not  a  joint  court  by  the  two;  and  if  either  of  these  magistrates  was  in  a  con- 
dition to  exercise  a  lawful  jurisdiction,  we  cannot  tell  from  the  Indictment 
which  one  it  was.  If  it  was  not  a  court  for  both,  strictly  speaking,  we  do  not 
see  that  it  could  be  a  court  for  either;  because  the  indictment  does  not  d^ig- 
nate  either  as  the  one  who  had  issued  a  warrant,  or  had  otherwise  acquired 
the  jurisdiction  contemplated  by  the  statute  over  the  subject-matter.  No  law 
of  this  state  confers  jurisdiction  to  proceed  against  the  father  of  a  bastard, 
upon  a  **  justice's  court"  presided  over  by  two  justices  of  the  peace;  but  the  ju- 
risdiction belongs  to  a  temporary  court  consisting  of  one  justice  of  the  »peace 
only.    Code,  §  4762. 

2.  There  can  be  no  question,  we  think,  that  this  def^  is  a  fatal  one.  The 
judgment  ought  to  have  been  arrested.  Judgment  upon  an  indictment  for 
perjury  will  be  arrested  when  the  indictment  shows  on  its  face  that  the  al- 
leged court,  before  which  the  false  testimony  was  given,  had  no  jurisdiction 
of  the  subject-matter  on  trial.  The  indictment  alleges  that  the  court  had  ju- 
risdiction, but  we  cannot  follow  the  indi^ment  and  forsake  the  law;  we  must 
follow  the  law  and  forsake  the  indictment.    Judgment  reversed. 

iBiAMDroBD,  J.,  did  not  preside,  on  account  of  providential  causes. 
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(79  Qa.  125) 

Smith  ©.Wilkes  and  MoDuffib  Counties. 

{Supreme  Court  (^  Georgia,    April  4,  18S7.) 

1.  CouRTin— LiABiLirY—BBiDGB— Daicagb  to  Mill. 

It  is  not  the  duty  of  the  county  authorities  to  Buperyiae  the  work  done  by  a  oon* 
tractor  to  build  a  public  free  bridge  oyer  a  stream  dividing  two  adjacent  counties, 
the  contract  having  been  duly  made  under  sections  608d,  0,  f,  of  the  Oode;  and  if 
any  one  having  a  mill  on  the  stream  at  or  near  the  site  of  the  bridge,  is  damaged 
by  an  obstruction  caused  by  the  faulty  manner  in  which  the  work  is  done,  Ui« 
counties  are  not  liable.    The  maxim,  *'  respondeat  iuperior,**  does  not  apply .^ 

S.  Appeal— VBBDioT—HABMLias  Erbob. 

If  any  errors  were  committed  on  the  trial,  they  were  immaterial,  as  the  evidence 
constrained  a  verdict  for  the  defendants. 

(ffifUabus  by  the  Court,) 

Error  from  superior  court,  Wilkes  countj;  Lumpkin,  Jadge. 
Sims,  &  Shuhriok  and  F.  H.  Colley^  for  plaintiff  in  error.     W.  M.  <i  M.  P. 
Reese,  for  defendants  in  error. 

Bleoeley,  0.  J.  An  action  was  brought  by  Smith  against  these  two 
counties;  alleging  that  they  bad  constructed  a  bridge  across  Little  river,  a 
stream  dividing  the  counties;  that  be  had  a  mill  upon  the  stream,  and  that 
the  mill  was  damaged  by  obstructing  the  river,  the  damage  resulting  from 
placing  in  the  river  certain  piers  for  the  bridge,  and  from  throwing  in  a 
great  quantity  of  stones,  thereby  causing  a  raft  to  form,  etc.  The  counties 
answered  by  a  number  of  pleas;  among  them  the  plea  of  the  general  issue. 
A  trial  was  had,  much  evidence  was  adduced,  and  the  Jury  found  for  the  de- 
fendants. A  motion  for  a  new  trial  was  made  on  many  grounds,  and  was 
overruled.  The  judgment  overruling  that  motion  is  the  one  we  are  now  re- 
viewing. It  appears  from  the  evidence  that  the  countj  authorities  pursued 
the  statute  found  in  the  Code,  §§  508  d,  «•/,  regulating  the  mode  in  which 
such  work  is  to  be  let  out  by  contract;  tliat  this  plaintiff  was  present  when 
the  contract  was  iet,  and  made  no  objection  to  the  plan  of  the  bridge  or  the 
specifications,  or  at  least  those  present  did  not  understand  him  as  making  any 
objection.  He  appeared  to  be  one  of  the  advocates  of  the  improvement;  he 
was  understood  to  be  zealous  in  behalf  of  the  bridge,  as  he  was  to  be  bene- 
fited by  its  use.  Moreover,  be  testified  himself  that  there  had  been  a  bridge 
on  that  site  for  60  or  70  years;  it  was  simply  the  renewal  of  a  worn-out  bridge, 
or,  at  all  events,  it  was  the  placing  of  a  new  bridge  on  the  site  of  a  former 
one.  The  evidence  shows  it  was  in  contemplation  at  the  time  to  place  the 
foundations  oi  the  piers  in  the  bottom  of  the  stream,  and  that  it  was  under* 
stood,  at  the  letting  of  the  contract,  that  be  was  to  draw  off  the  water  so  as 
to  afford  opportunity  to  do  this  work;  and  it  appears  that  the  advantage  to 
the  contractor,  of  having  the  water  drawn  off,  in  the  execution  of  the  con- 
tract would  have  been  alx>ut  $200.  For  some  reason  the  plaintiff  declined  to 
draw  off  the  water,  and  the  contractor  went  forward  with  the  piers  as  best  he 
could.  Pursuing  the  ordinary  method  of  constructing  such  works,  in  the  ab- 
sence of  opportunity  to  lay  the  foundations  in  the  bottom  of  the  stream,  pens 
were  built,  and  large  quantities  of  stone  were  thrown  in  to  hold  the  struct- 
ure in  place. 

The  evidence  is  somewhat  conflicting,  as  to  whether  the  plaintiff  really 
sustained  any  damage.  Many  of  the  witnesses  thought  be  did  not;  but  he 
thought  he  was  seriously  damaged,  and  so  testified,  as  did  some  other  wit> 

1  CountieB  are  liable  in  a  civil  action  for  damages  for  the  wrongful  acts  of  their  agents, 
which  not  only  resalt  in  damage  and  loss  to  the  injured  party,  bat  innre  to  the  ben- 
efit of  the  county.  May  v.  Gonnty  of  Logan,  SO  Fed.  Rep.  250.  Whether,  in  the  ab- 
sence of  statute  expressly  authorizing  it,  such  an  action  may  be  brought  where  the  neg- 
ligent acts  of  the  of^oers  of  the  county  cause  injury  to  others,  but  result  in  no  advantage 
to  the  coan^,  see  Sastuutn  v.  Clackamas  Go.,  82  Fed.  Rep.  21,  and  note. 


Digitized  by 


Google 


Va.]  NORFOLK  A   W.  B.  00.  V.  BURGB.  21 

066868.  We  do  not  find  it  necessary  to  deal  with  specific  questions*  made  in 
the  motion  for  a  new  trial,  or  even  to  examine  the  regujarity  of  the  verdict 
as  it  was  received;  because  the  case  is  ruled  by  a  principle  which  must  neces- 
sarily have  defeated  a  recovery,  and  whatever  errors  might  have  been  com- 
mitted in  the  progress  of  the  trial  were  harmless. 

The  action  was  brought  on  the  theory  that  the  counties  had.  caused  this 
damage;  and  the  constitutional  provision  was  urged  upon  us  in  the  argument 
that  property  cannot  be  damaged  for  the  public  use  without  compensating 
the  owner.  When  this  constitutional  provision  applies,  it  can  have  effect 
only  against  counties  which  cause  the  damage;  and  these  counties  did  not 
cause  any  in  this  instance.  They  let  out  the  contract  to  the  lowest  bidder, 
and  did  all  that  it  was  incumbent  upon  the  county  authorities  to  do;  and  as 
it  is  manifest  that  the  damage,  if  any,  resulted  from  the  faulty  execution  of 
the  work,  the  counties  are  not  responsible,  on  the  simple  ground  that  they 
did  not  cause  the  damage.  It  was  neither  the  duty  nor  the  right  of  the  coun- 
ties, in  their  corporate  capacity,  to  dictate  to  the  contractor  how  he  should 
execute  his  work,  provided  he  obtained  the  results  called  for  by  the  plan  of 
the  bridge.  If,  from  his  negligence  or  improper  conduct  in  bringing  about 
the  results,  damage  ensued,  he  is  the  responsible  party,  and  not  the  counties. 
Besides,  there  is  no  statutory  provision  for  any  such  action  as  this.  The 
counties,  to  be  liable  in  an  action  at  law  for  damage  done  by  those  who  con- 
struct or  repair  the  public  roads  and  bridges,  would  have  to  be  subjected  to 
such  action  by  statute.  It  is  very  improbable  that  a  county  can  be  sued  in 
the  superior  court  for  the  acts  of  the  road  workers  and  overseers  of  roads,  if 
they  turn  water  on  adjacent  lands  by  digging  ditches  or  placing  obstructions 
where  they  ought  not.  We  cannot  suppose  that  there  was  any  intention  on 
the  part  of  the  framers  of  the  constitution  to  turn  the  citizens  loosa against 
the  counties  without  any  statutory  regulation  for  all  such  causes  of  action  as 
would  be  recognized  by  holding  that  anybody  who,  in  behalf  of  the  public, 
damages  another's  property,  thereby  subjects  the  county  to  answer  for  it.  It 
would  seem  altogether  more  reasonable  to  hold  that,  if  one  person  damage 
another  for  the  use  of  the  public,  the  person  who  inflicted  the  damage  should 
be  responsible,  and  not  the  public,  though  benefited. 

It  is  not  the  duty  of  the  county  authorities  to  supervise  the  work  done  by 
a  contractor  to  build  a  public  free  bridge  over  a  stream  dividing  two  adja- 
cent counties,  the  contract  having  been  duly  made  under  sections  508  d,  e,f, 
of  the  Code;  and  if  any  one  having  a  mill  on  the  stream  at  or  near  the  site 
of  the  bridge  is  damaged  by  an  obstruction  caused  by  the  faulty  manner  in 
which  the  work  is  executed,  the  counties  are  not  liable.  The  maxim*  "r^- 
tpondeat  superior,*'  does  not  apply.    Judgment  affirmed* 


(84  Va.  63) 

Norfolk  ,&  W.  B.  Go.  o.  Bubob. 

{Siiprmne  OottH  qf  Appealt  of  Virginia.    November  17,  1887.) 

L  Vboligknob— Dbqbbb  of  Oabb— Railboad  Cbossing — Duty  to  Look  and  Listbv. 
Id  an  action  for  negligenoe,  the  court  refused  defeudant's  request  for  an  instrao- 
tioD  that  if,  by  looking  around  or  by  watchfalness,  plaintiff  could  have  discovered 
the  approach  of  the  cars,  or  if  he  could  have  avoided  them  and  did  not,  he  could 
not  recover.  Held,  that  such  an  instruction  was  vague,  indefinite,  and  misleading, 
in  that  it  made  no  attempt  to  define  the  degree  of  oare  plaintiff  should  have  exer^ 
deed. 

S.  Bamb. 

Defendant'!  track  ran  on  a  city  street,  and  from  it  a  side  track  led  to  a  whar( 
through  a  gate  which  was  •urrounded  by  high  fences,  and  on  the  east  side  by  lofty 
boildingi  tnat  effectually  prevented  persons  coming  from  the  wharf  from  seeing 
approaching  trains.  Defendant  kept  no  watchman  at  the  gate.  At  the  time  of  the 
accident  it  was  pushing  a  train  to  the  wharf  without  giving  any  signals,  and  plain- 
tiff  was  driving  out  when  some  one  called  to  him,  and  he  looked  back.  JSe^o,  that 
it  was  plaintiff'!  duty  to  look  and  listen  for  approaching  trains  with  such  care  as 
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an  ordinarily  prodent  man  wonld  use,  and,  if  he  failed  to  do  no,  he  eonld  not  re* 
coyer,  ouleBs  rae  defendant,  when  it  eaw  him,  or  should  have  teen,  failed  to  naa 
proper  means  to  avoid  the  accident.  ^ 

8.  Samb. 

Held,  further^  that  if  the  place  of  the  aoddent  was  so  situated  that  a  person  drtir- 
ing  out  could  not  see  an  approaching  train,  then  the  fact  that  plaintiff  did  not 
look  in  front  of  him  is  not  oontribatory  negligence. 

4.  Samb— Gabs  Rbquibbo  or  Railboad  Company. 

Held,  further,  that  if  ordinary  oare  required  the  defendant  to  take  any  other  pra- 
cautions  than  those  it  did  take,  the  plaintiff  could  recover,  unless  he  knew  the  train 
was  approaching,  or  did  not  act  as  an  ordinarily  oareM  man  would. 

A.  Samb— Cabb  Rbquibbo  or  Railboad— Instbuctiov. 

A  charge  that  the  degree  of  care  required  of  a  railroad  company  is  that  used  hy  a 
good  specialist  in  the  same  business  was  requested  by  defendant  in  a  negligence 
case.  Hdd^  that  it  was  an  abstract  proposition  which  shed  no  light  on  the  case,  and 
properly  refused. 

e.  Samb— Railboad  Compahibs— Opbbatior  or  Orxbi. 

Eefd^fwrthtr,  that  a  railroad  company  operating  its  trains  on  oitj  streets  most  use 
greater  care  than  in  less  ibaquentea  localities,  and  any  neglect  of  any  precautions 
proper  in  the  peculiar  circumstances  of  the  locality  oonstituteH  negligence. 

7.  Samb— Railboaos— PusBivo  Tbaih. 

HM,  further,  that  if  pushing  a  train  increased  the  risk  of  plaintiff^  it  was  negli- 
gence on  the  part  of  the  defendant  not  to  give  timely  notice  of  what  it  was  doing; 

8.  Samb— Railboaimh-Cabb  Rbquibbd— Pbovivob  or  Jubt. 

Held,  further,  that  it  was  properly  left  to  the  Jury  to  find  whether  the  defendant 
had  performed  or  omitted  any  act  which,  in  the  exercise  of  ordinary  care,  it  was  its 
duty  to  perform. 

9k  DaMAQBB— ExOBBSrVB— P^»OBAL  IXIJVBXm, 

The  injuries  which  plaintiff  received  by  being  run  into  by  defendant*b  train  were 
the  loss  of  his  truck,  the  amputation  of  two  toes,  and  a  permanent  injury  to  his 
1^  which  made  it  necessary  for  him  to  have  an  assistant  in  his  business.  BM, 
that  a  verdict  of  $2,000  damages  was  not  excessive. 

Error  to  the  corporation  coart  of  the  city  of  Norfolk. 

Action  for  personal  injuries. 

Defendant  was  pushing  its  train  when  it  struck  plaintifTs  truck,  demolish- 
ing it,  and  plaintiff's  foot  and  leg  were  caught  in  the  wreck,  causing  injuries 
which  resulted  in  the  amputation  of  two  of  his  toes,  and  injuries  to  his  leg  of 
a  permanent  and  painful  character,  thereby  incapacitating  him  for  work  to 
such  an  extent  as  to  render  it  necessary  for  him  to  employ  an  additional  hand 
to  do  the  lifting,  when  he  subsequently  undertook  to  cany  oo  his  vocation  as 
a  truckman. 

Sharp  d  Hughes  and  Wm.  J.  Robertson^  for  plaintiff  in  error.  Qearge  M^ 
Intosh  and  TunstaU  c&  Tfiam^  for  defendant  in  error. 

RiOHARDSON,  J.  This  was  an  action  of  trespass  on  the  case  in  the  corpo- 
ration court  of  the  city  of  Norfolk,  wherein  August  Burge,  the  defendant  in 
error  here,  was  plaintiff,  and  the  plaintiff  in  error  was  defendant.  The  dec- 
laration alleges  that  the  plaintiff  was  a  truckman,  and  that  on  the  twentieth 
of  June,  1885,  while  he  was  driving^  his  truck  from  the  wharf  of  the  Old  Do- 
minion Steam-Ship  Company,  in  said  city,  the  truck  was  struck  with  such 
force  and  violence  by  a  train  of  the  defendant  company,  which  was  being 
backed  or  pushed  into  the  said  wharf,  as  that  the  truck  was  demolished,  and 
the  plaintiff  himself  was  seriously  injured.    The  object  of  the  action  was  to 

lAs  to  the  duty  of  a  traveler  to  look  and  listen  for  approaching  trains  before  attempt- 
ing to  cross  a  railroad  track,  see  Slater  v.  Railway  Co.,  (Iowa,)  32  N.  W.  Rep.  264; 
Kelly  V.  Railroad  Co.,  (Pa.)  8  AU.  Rep.  856;  Pnrfnton  v.  Railroad  Co.,  (Me.)  7  AtL 
Rep.  707,  and  note;  Railroad  Co.  v.  Hutchinson.  (III.)  11  N.  B.  Rep.  866;  Sherry  v. 
Railroad  0>.,  (K.  Y.)  10  K.  E.  Rep.  128,  and  note;  Onggenhdm  v.  Railway  Co.,  (Mich.) 
88  N.  W.  Rep.  161 ;  Noeler  v.  Railroad  Co.,  (lowaj  84  N.  W.  Rep.  860;  Seefeld  v.  RaU- 
road  Co.,  (Wis.)  86  N.  W.  Rep.  278;  RaUroadCo.T.  Killam's  Adm'r,  (Va.)  8  a  £.  Re|k 
708. 
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recover  damagee  for  these  injuries.  whidi»  it  is  allegad*  were  eaused  by  the 
Aegligence  of  the  defendant. 

The  evidence  shows  that  the  defendant  has  a  truck  running  down  Water 
street,  in  said  city,  and  that  a  short  distance  above  or  east  of  the  gate,  lead- 
iDg  from  the  wharf  of  the  Old  Dominion  Steam-Ship  Company  into  the  said 
street,  is  a  switch  at  which  a,  track  branches  oft  from  the  main  track,  and 
runs  through  the  gate  above  mentioned  into  the  said  wharf.  The  accident  in 
question  occurred  while  the  plaintiff  was  attempting  to  pass  through  this  gate, 
which  is  the  only  means  of  ingress  and  egress  for  truolcs  and  other  vehicles 
to  and  from  the  said  wharf.  The  evidence  also  shows  that  the  railroad  track 
on  Water  street  is  entirely  hid  from  the  view  of  any  one  inside  the  gate,  on 
the  wharf,  owing  to  high  buildings  on  the  east  side,  fronting  on  the  said 
street,  and  a  high,  close  fence  on  either  side  of  the  gate;  so  that  a  person 
about  to  drive  fnun  the  wharf  into  the  street  cannot  see  a  train  on  the  track 
above  or  east  of  the  gate;  nor  does  the  accustomed  ringing  of  a  bell,  when 
trains  are  moving  on  the  street  above  the  gate,  Indicate  to  a  person  on  the 
wharf  whether  the  train,  the  bell  of  which  is  being  rung,  is  moving  on  the 
main  track,  or  on  the  track  leading  through  the  gate  into  the  wharf,  before  it 
comes  in  view  at  the  gate.  The  evidence  also  shows  that,  prior  to  the  acci- 
dent, the  defendant  company  sometimes  stationed  a  watchman  at  the  gate  to 
warn  persons  of  the  approach  of  trains  when  g(^ng  into  the  wharf, — such  a 
precaution  being  reganied  as  necessary  to  avoid  acddents ;  and  it  does  not  ap- 
pear that  a  watchman  was  there  stationed  when  the  accident  in  question  oc- 
curred. In  point  of  fact,  the  evidence  shows  the  contrary.  It  also  shows 
that,  as  the  plaintiff  started  to  drive  from  the  wharf,  his  attention  was  at- 
tracted by  some  one  calling  to  him  from  behind;  that  he  turned  his  head  In 
the  direction  from  which  the  voice  came,  and,  as  he  was  driving  through  the 
gate,  the  train,  backing  to  pass  in  at  the  gate,  suddenly  came  upon  the  plain- 
tiff, colliding  with  his  truck  before  it  cleared  the  gate,  and  injuring  the  plain- 
tiff as  above  stated.  This  statement  of  the  evidence  is  sufficient  for  a  correct 
understanding  of  the  questions  which  have  been  raised,  respecting  the  action 
of  the  lower  court  in  giving  certain  instructions  to  the  Jury,  and  in  refusing 
to  give  certain  other  instructions. 

After  the  evidence  had  been  introduced,  the  defendant  moved  the  court  to 
instruct  the  Jury  as  follows:  "Although  the  Jury  may  believe  from  the  evi- 
dence that  the  defendant,  or  its  employes,  gave  no  signal  of  the  approach  of 
its  cars,  either  by  ringing  bells  or  by  calling  out,  or  otherwise,  yet  if  the 
plaintiff  could,  by  looking  around,  or  by  watchfulness  on  his  own  part,  in 
approaching  the  railroad  trade,  have-  discovered  the  approach  of  the  defend- 
ant's cars,  or  if,  after  seeing  the  same,  he  could  have  avoided  them  by  turn- 
ing aside,  backing,  remaining  standing,  or  otherwise,  and  did  not,  he  was 
guilty  of  such  contributory  negligence  as  bars  his  recovery."  This  instruc* 
tion  the  court  refused  to  give,  and  in  lieu  thereof  gave  the  following:  ''Al- 
though the  Jury  may  believe  from  the  evidence  that  the  defendant,  or  its 
employes,  gave  no  signal  of  the  approach  of  its  cars,  either  by  ringing  bells  or 
by  calling  out  or  otherwise,  yet  if  the  plaintiff  knew  the  train  was  nearing  the 
gateway  to  pass  through,  or  could  by  such  observation  or  watchfulness  in  ap» 
preaching  the  railroad  track  as  a  man  of  ordinary  prudence,  under  the  cir- 
cumstances»  would  have  used,  have  ascertained  that  the  train  was  approach- 
ing to  pass  through  in  time  to  have  avoided  it  by  the  use  of  such  means  as 
an  ordinarily  prudent  man  would  have  used  under  the  ciroumstances*  and 
did  not  so  avoid  it,  he  was  guilty  of  such  contributory  negligence  as  bars  his 
recovery." 

It  needs  no  argument  to  show  that  in  this  action  of  the  oourt  there  was  no 
error.  In  the  instruction  which  was  refused,  no  attempt  was  made  to  define 
the  degree  of  core  and  caution  which  it  was  incumbent  on  the  plaintiff  to 
have  exiarcised  to  entitle  him  to  reoovert— an  objection  which  does  not  applj 
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to  the  instrucfcion  given.  In  the  latter  the  Jury  were  correctly  instructed  that 
to  entitle  the  plaintiff  to  recover,  he  must  have  exercised  such  care  and  cau- 
tion as  an  ordinarily  prudent  man  would  have  used  under  the  same  circum- 
stances, whereas  the  former  is  in  this  particular  vague  and  indefinite,  and 
was  calculated  to  mislead  the  jury.    It  was  therefore  properly  refused. 

Moreover,  the  instruction  which  was  given  must  be  taken  in  connection 
with  the  following  instructions,  which  were  also  given,  and  which  correctly 
propound  the  law: 

"(1)  The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff,  in  ap- 
proaching the  railroad  track  of  the  defendant,  to  look  and  listen  for  approach- 
ing trains  with  such  care  as  an  ordinarily  prudent  man,  under  the  same  cir- 
cumstances, would  have  used;  and  failure,  if  there  was  failure  to  do  so,  is 
such  contributory  negligence  on  his  part  as  debars  a  recovery  for  an  injury 
received  by  collision  with  the  approaching  train,  unless  the  defendant,  after 
seeing  the  plaintiff,  or  after  it  should,  in  the  exercise  of  due  care,  have  seen 
the  plaintiff  on  its  track,  or  so  near  thereto  as  not  to  have  space  to  pass  clear, 
failed  to  exercise  all  proper  means  to  avoid  the  accident. 

"(2)  Although  the  jury  may  believe  from  the  evidence  that  the  defendant 
or  its  employes  had  no  lookout  properly  stationed,  yet  if  the  plaintiff  could, 
by  looking  about  him  with  ordinary  care,  or  by  the  ordinary  use  of  his  ordi- 
nary sensed  in  approaching  the  railroad  track,  have  discovered  the  approach 
of  the  defendant's  cars  in  time  to  have  avoided  them  by  the  use  of  such  means 
or  conduct  as  a  man  of  ordinary  prudence,  under  the  circumstances,  would 
have  used,  and  did  not  so  avoid  them,  he  was  guilty  of  such  contributory 
negligence  as  bars  his  recovery." 

An  exception  was  also  taken  to  the  refusal  of  the  court  to  give  the  follow- 
ing instruction:  "The  jury  are  instructed  that  the  degree  of  care  required  of 
a  railroad  company  is  that  used  by  a  good  specialist  in  the  same  business." 
This  instruction  was  very  properly  refused.  It  embodies  an  altogether  ab- 
stract proposition,  and  woiUd  have  shed  no  light  upon  the  case  the  jury  were 
sworn  to  try.  It  would  not  have  informed  the  jury  either  what  is  meant  by 
"a  good  specialist,''  or  what  degree  of  care  is  required  by  such  a  peraon;  so 
that  the  jury,  instead  of  l)eing  aided  or  enlightened,  would  have  been  per- 
plexed by  the  instruction  if  it  had  been  given.  Nothing  mcure  need  be  said, 
therefore,  to  sliow  the  propriety  of  the  refusal  of  the  court  to  give  it. 

Complaint  is  also  made  of  the  action  of  the  court  in  giving  to  the  jury  the 
following  instruction  at  the  instance  of  the  plaintiff:  "If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  was  injured  by  the  defendant's  ti-ain,  by 
the  defendant's  negligence,  and  that  the  place  of  the  accident  is  so  situated 
that  a  view  of  an  approaching  train  was  so  obstructed  that  a  person  driving  out 
from  the  yard  of  the  steam-ship  company  could  not  see  an  approaching  train, 
then  the  fact  that  the  plaintiff  did  not  look  or  see  the  approaching  train  can- 
not be  considered  as  contributory  negligence."  As  regards  this  instruction, 
a  is  proper  to  say  that  the  question  of  negligence  is  a  mixed  question  of  law 
and  fact,  {Dtm  v.  Railroad  Co.,  78  Va.  645;  Railroad  Co.  v.  McKemie,  81 
Va.  71;)  and,  the  jury  having  been  previously  instructed  as  to  the  degree  of 
care  required  of  the  defendant  company,  it  was  left  to  them  to  say  whether 
the  injuries  of  the  plaintiff  were  causal  by  the  defendant's  negligence,  with 
the  further  remark,  in  effect,  that  if  the  evidence  showed  that  the  plaintiff 
was  so  f  ituated  that  it  was  physically  impossible  for  him  to  see  the  approach- 
ing train,  then  the  fact  that  he  did  not  look  or  see  it  was  not  contributory 
negligence  on  his  part.  We  are  of  opinion  that  the  instruction  correctly 
propounds  the  law,  and  that  the  court  did  not  err  in  giving  it. 

Nor  did  the  court  err  in  further  instructing  the  jury  as  follows:    "If  the 

£Lry  believe  from  the  evidence,  and  from  a  view  of  the  place  where  the  accident 
idleged  to  have  taken  place,  that  the  view  of  an  approaching  train  was  ob- 
structed by  buildings  or  otherwise,  and  that  ordinary  care  would  have  re* 


Digitized  by 


Google 


Va.]  NORFOLK  &  W.  B.  OO.  V.  BURGK.  25 

quired  other  precautions,  and  that  the  defendant  did  not  use  such  other  precau- 
tions, then  they  must  conclude  that  the  defendant  was  guilty  of  negligence» 
and  if  thej  believe  further,  from  the  evidence,  that  the  plaintiff  did  not  know 
that  the  train  was  nearing  the  gate*  so  as  to  endanger  his  passing  through* 
but  acted  as  an  ordinarily  prudent  man  would  under  the  circumstances,  they 
must  find  for  the  plaintiff  such  damages  as  are  proper,  not  exceeding  the 
amount  claimed  in  the  declaration. " 

Objection  is  made  to  this  instruction  on  the  ground  that  it  is  Indefinite,  in 
leaving  it  to  the  jury  to  say  what  precautions  the  defendant  should  have 
taken.  It  is  for  the  court,  says  the  plaintiff  in  error,  and  not  the  jury,  to  say 
what  precautions,  in  such  a  case,  are  necessary,  and  that  the  instruction  vio- 
lates this  rule.  It  is  a  sufficient  answer,  however,  to  this  objection,  to  say  that 
there  is  no  such  rule.  On  the  contrary,  as  already  stated,  negligence  is  a 
mixed  question  of  law  and  fact;  and  it  was  therefore  properly  submitted  to 
the  jury  to  say  whether  the  defendant  had  performed  or  omitted  any  act  or  acts 
which,  in  the  exercise  of  ordinary  care,  it  was  its  duty  to  perform.  In  other 
words,  the  jury  were  told  that  it  was  the  duty  of  the  defendant  to  exercise 
ordinary  care,  and  that  a  failure  on  its  part  to  do  so,  if  there  was  such  failure, 
was  negligence.    Sberm.  &  B.  Neg.  §  11,  and  cases  before  cited. 

For  substantially  the  same  reason  we  are  of  opinion  that  there  was  no  error 
in  giving  the  following  instruction,  namely:  **If  the  jury  believe,  from  the 
evidence,  that  the  defendant's  train  was  being  pushed  by  the  engine,  and  that 
this  mode  of  locomotion  increased  the  risk  of  injury  to  the  plaintiff  and  other 
persons  and  property,  then  the  law  imposed  an  obligation  upon  it  to  give  timely 
and  suitable  notice  and  warning  of  what  the  defendant  was  doing,  and,  if  the 
defendant  did  not  give  such  timely  and  suitable  notice,  it  was  guilty  of  neg- 
ligence; and  if  the  plaintiff  acted  with  the  care  with  which  an  ordinarily  pru- 
dent man  would  act  under  the  circumstances,  they  must  find  for  the  plaintiff 
such  damages  as  are  proper,  not  exceeding  the  amount  claimed  in  the  decla- 
ration." 

The  last  and  only  remaining  instruction  which  was  given  is  as  follows* 
"The  court  instructs  the  jury  that  a  railroad  company,  running  and  operating 
its  trains  on  the  streets  of  a  city,  must  use  greid^er  care  and  Sligence  to  pre- 
vent injuries  to  persons  and  property  than  is  required  of  them  in  running  and 
operating  their  trains  in  less  frequented  and  populous  localities;  and  so,  in 
certain  localities  in  the  town,  greater  precautions  may  be  necessary  than  in 
others.  For  example,  if  the  train  is  being  carried  around  a  comer,  objects  or 
persons  on  the  other  side  of  which  are  hidden  from  view,  it  is  required  of 
them  to  resort  to  special  precautions,  depending  upon  the  particular  locality 
and  the  circumstances,  to  avoid  accidents ;  and  any  neglect  of  such  precau- 
tions as  are  proper,  under  the  peculiar  surroundings  and  circumstances  of  the 
locality,  constitutes  negligence  for  which  the  railroad  company  is  liable  in 
damages,  unless  the  plaintiff,  by  exercise  of  ordinary  care  on  his  part,  could 
have  prevented  the  accident;  and  courts  do  not  hold  a  person  who  is  faced 
with  a  sudden  danger  to  the  same  degree  of  judgment  and  presence  of  mind 
as  would  otherwise  be  required  of  him,  and  the  burden  of  proof  is  on  the  rail- 
road company  to  prove  such  absence  of  ordinary  care  on  the  part  of  the  plain- 
tiff." We  see  nothing  objectionable  in  this  instruction.  It  correctly  states 
the  law,  and  was  properly  given.  Railroad  Co.  v.  Ormsby^  27  Grat.  455; 
Railroad  Co.  y.  Qladman,  15  Wall.  401;  Railroad  Co.  v.  MoKenszie,  81  Va. 
71;  Railroad  Co.  v.  Hite,  (not  yet  reported.) 

It  is  also  contended  that  the  court  below  erred  in  overruling  the  defendant's 
motion  for  a  new  trial.  The  motion  was  based  on  the  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence,  and  fdso  because  the  damages 
awarded  by  the  juiy  were  excessive.  The  evidence,  all  of  which  was  parol, 
is  certified  in  the  bill  of  exceptions,  and  not  the  facts  proven;  so  that,  accord- 
ing to  the  established  rule  in  this  court*  we  must  look  to  the  evidence  of  the 
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plaintiff  only.  And  a  careful  examination  of  that  evidenoe  satisfies  as  that 
the  injuries  of  the  plaintiff,  which  were  serious  and  permanent,  were  caused 
bj  the  culpable  negligence  of  the  defendant,  without  any  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  Jury  assessed  the  damages  at  •2,000, 
and  we  find  nothing  in  the  record  to  justi^  this  court  in  s^ing  the  verdict 
aside.  See  Bmn  y.  HaUher^  81  Ya.  25.  For  these  reasons  the  Judgment 
must  be  afl9rmed. 


(98  N.   C.  689) 

State  v.  Watson  and  others. 
{ShsurmM  OourP  of  North  Oirof&ML    November  21, 1887.) 

L  WmraBfr— Cbkdibilitt— Pbovinos  of  Jubv. 

In  a  trial  for  the  larceny  of  goods  fi'om  a  store,  a  witness  testified  to  a  confession 
made  to  him  by  one  of  the  defendants  of  his  participation  in  the  crime.  It  was 
shown  thativitness  was  himself  a  great  thief,  and  that  he  had  been  promised  im- 
munity fi*om  punishment  for  his  own  crimes  if  be  would  tell  all  he  knew  about 
defendant.    Bdd^  that  his  testimony  was  properly  allowed  to  go  to  the  juiy. 

S.  Labosky— Paoor  of  Aspobtation. 

In  a  trial  for  the  larceny  of  goods  from  a  store,  the  goods  were  identified,  and 
the  testimony  showed  thai  they  had  been  In  the  store,  and  were  found  on  the 
sidewalk.    Hdd^  that  this  was  sufficient  cTidence  of  asportation. 

8.  Cbimiival  PsAonoB— New  Tbial— 8uffjcixvot  of  Bvidbnob. 

The  defendant  was  convicted  of  larceny.  He  moved  for  a  new  trial  on  the  c^und 
that  the  verdict  was  not  justified  by  the  evidence.  It  appeared  from  the  evidence 
that,  in  response  to  an  inquiry  whether  he  was  concerned  in  the  theft,  the  defend- 
ant had  responded :  **Yes,  I  was ;  and  it  was  I  who  did  the  shooting."  Held,  that 
the  application  for  a  new  trial  on  the  ground  stated  was  properly  refused. 

i.  Samb. 

In  atrial  for  larceny,  in  the  commission  of  which  there  had  been -some  shoot- 
ing, the  only  evidence  against  the  defendant  was  that  he  was  out  until  2  o^clock 
the  night  the  crime  was  committed,  and  had  remarked  the  next  morning,  in  speak- 
ing of  the  affair,  that  **  he  didn't  reckon  anybody  would  run  in  on  anybody  else 
again  in  a  close  place."    Held^  that  this  was  not  sufficient  to  warrant  conviotaon. 

Appeal  from  superior  court*  Johnston  county;  Mebrimon,  Judge. 
IncUctment  for  larceny.    Appeal  by  defendants  Moore  and  Mitchener. 
The  Attorney  Qenerah  for  the  State.    JS.  W.  Pow»  for  defendants. 

Davib,  J.  This  was  an  indictment  for  the  lardeny  of  bacon  and  flour,  the 
property  of  John  H.  Parker,  tried  before  Merrihon,  J.,  at  August  term» 
1887,  of  Johnston  superior  court. 

Dr.  B.  I.  Noble,  for  the  state,  testified,  in  substance,  as  fbllows:  "The 
store  of  J  H.  Parker,  in  Selma,  is  about  110  or  115  feet  from  my  house. 
About  the  seventeenth  of  August,  1885,  witness  came  home  at  night  bet  ween 
one  and  two  o'clock  a.  m.  Saw  a  light  flash  several  times  over  the  transom 
of  Parker's  store;  also  something  bla^k,  as  if  the  white  door  of  Parker's  store 
was  partly  open.  Went  towards  the  store,  and  called  John,  (the  clerk;)  was 
then  shot  at  several  times  from  the  inside  of  the  store,  and  from  the  outside 
also.  Pistol  balls  made  two  holes  in  skirt  of  rubber  coat  which  witness  had 
on.  Ban  to  Parker's  house*  who,  with  witness  and  brother  of  witness,  went 
back  to  the  store;  found  no  one  there;  found  a  sack  of  bacon  on  the  sidewalk 
in  front  of  the  store,  and  a  small  sack  of  flour." 

John  H.  Parker  testified:  "Saw  the  flour  and  meat,  spoken  of  by  Dr.  No* 
ble,  on  the  sidewalk.  The  flour  was  mine,  with  my  mark.  I  think  the  ba- 
con was  mine  also.    It  was  like  meat  I  had  in  the  store." 

Bob  Price  testified:  "Was  at  Sam  Moore's  the  night  of  the  shooting.  Sat 
up,  in  company  with  Jane  Branch,  step-daughter  of  Sam  Moore,  until  about 
an  hour  before  day.  Sam  Moore  left  the  house  after  supper  that  night,  and 
came  back  between  one  and  two  o'clock.  «  ♦  «  Witness  remained  up 
with  Jane  Branch.  «  *  ♦  Did  not  lie  down ;  did  not  go  to  sleep  at  all 
that  night.    Left  Sam's  a  while  before  day.    ♦    ♦    •    Went  back  to  Sam*B 
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to  breakfast.  The  sun  was  about  an  hour  high.  At  the  table  Sam  said  •  he 
did  not  reckon  anybody  would  run  in  on  anybody  el^e  again  In  a  close  place.* 
«  *  ♦  Witness  bad  been  accused  of  stealing  by  a  negro,  but  was  neyer  in- 
dicted or  prosecuted,  and  was  not  guilty;  was  committed  to  jail  as  a  witness, 
and  kept  there  since  the  preliminary  hearing  in  this  case.  While  in  jail  re- 
ceived from  Dr.  Noble  a  shirt  and  some  melons." 

Dr.  Koble  testified  that  Price's  character  was  good,  and  that  he  had  made 
to  him,  in  substance,  the  same  statement  in  February,  1886,  as  that  made  by 
him  before  the  court 

Henry  Snow  testified:  **A  short  time  aftor  the  shooting  at  Parker's  store, 
Haywood  Mitohener  was  pas^ng  by  Wilson's  Mills  on  the  train.  I  was  then 
liying  at  Wilson's  MiUs.  The  train  stopped  for  a  minuto  or  two,  and  Hay- 
wood jumped  off,  and  ran  to  where  I  was.  I  spoke  to  him  about  the  shoot- 
ing at  Parker's  store,  and  told  him  that  I  had  heard  that  he  was  in  it.  Mitoh- 
ener said:  "Yes,  I  was;  and  it  was  I  that  did  the  shooting."  On  cross-exam- 
ination, it  was  made  to  appear  that  witness  was  a  Methodist  preacher;  that 
he  had  been  recently  detected  in  stealing  cloth  from  John  H.  Parker,  arrested, 
and  kept  in  a  room  all  night,  guarded  by  10  or  12  men,  some  of  whom  told 
him  that  it  would  be  best  for  him  to  toll  all  he  knew.  It  was  then  that  he 
first  made  public  what  Mitchener  had  told  him  at  Wilson's  Mills.  He  had 
pleaded  guilty  at  the  present  torm  to  an  indictment  for  th^  larceny  of  goods 
taken  in  the  night-time  from  the  store  of  Winston  Bros.,  of  Selma;  also  to  an 
indictment  for  breaking  into  the  smoke-house  of  Jackson  Rains  in  the  night- 
time, and  taking  a  large  quantity  of  bacon  therefrom.  The  smoke-house  was 
in  the  same  inclosure  with  the  dwelling,  and  about  30  feet  from  it.  Had  first 
admitted  his  guilt  and  then  protested  his  innocence  of  this  charge,  (was  not 
indicted  for  breaking  into  Parker's,  nor,  so  far  as  he  knew,  accused  of  it.) 
Had  been  promised  immunity  from  punishment  if  he  would  become  a  wit- 
ness against  other  parties  indicted  with  him,  among  them  Haywood  Mitohener. 
Judgment  was  suspended  in  the  two  cases  upon  the  payment  of  costs.  He 
had  been  promised,  by  the  men  who  guarded  him  on  the  night  of  his  arrest, 
that  he  should  go  unpunished  if  he  would  tell  on  the  rest. 

Janj  Branch  testified,  and  contradicted,  in  detail,  the  statement  of  Bob 
Price  as  to  what  occurred  at  Sam  Moore's.  This  witness  had  had  two  hus- 
bands living  at  the  same  time. 

Keil  Munns  testified  that  he  was  at  Sam  Moore's  on  the  night  of  the  shoot- 
ing, and  contradicted  Bob  Price. 

Herod  Smith  testified  that,  on  the  night  of  the  shooting,  he  and  Haywood 
Mitohener  slept  in  the  same  bed.  Was  awakened  by  the  pistol  shots,  and  Hay- 
wood was  then  in  bed  with  witness. 

After  yerdict  of  guilty  was  rendered,  and  before  sentence,  the  defendant 
moYed  for  a  new  trial,  on  the  grounds  (1)  that  the  verdict  was  not  justified 
1^  the  evidence;  (2)  that  there  was  no  evidence  of  any  asportation  of  the 
property  charged  to  have  been  taken  by  the  defendants;  (8)  that  the  judge 
in  his  charge  to  the  jury  failed  to  instruct  them  that  the  evidence  of  Henry 
Snow,  a  confessed  thief,  who  testified  under  the  threat  of  punishment,  and 
under  promise  of  immuni^  firom  all  punishment  in  case  he  did  testify  against 
the  defendant  Haywood  Mitohener,  was  insufQcient  to  convict. 

The  counsel  for  the  defendant,  in  their  argument  to  the  ju  ry,  took  the  ground 
that  the  evidence  of  Henry  Snow,  (as  to  a  confession  of  Haywood  Mitchener,) 
surrounded  by  the  facts  stated,  was  insufficient  to  convict,  and  asked  his 
honor  to  so  charge  the  jury,  which  he  failed  to  do.  All  motions  for  new  trial 
overruled,  and  defendants  appealed. 

1.  If  there  was  any  evidence,  it  was  for  the  jury  to  say  what  weight  and 
effect  should  be  given  to  it.  It  has  been  often  said  that  what  is  evidence,  or 
whether  there  is  any  evidence,  is  a  question  for  the  court;  its  force  and  effect, 
for  tiie  Jury.    When  there  is  any  evidence  to  go  to  the  jury,  it  is  not  within 
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the  province  of  the  court  to  say  what  weight  they  shall  give  to  it.  If,  in  the 
opinion  of  the  court,  the  verdict  is  against  the  weight  of  evidence,  or  is  not 
justified  by  the  evidence,  the  judge  may,  in  his  discretion,  set  it  aside;  but 
this  court  cannot  review,  direct,  or  in  any  way  control  his  discretion.  These 
propositions  are  too  well  established  to  need  reference  to  authority.  Juries 
generally  know  best  what  weight  to  give  to  the  testimony  of  witnesses.  The 
bias  and  influence  under  which  they  speak,  their  manner  and  bearing,  come 
under  their  immediate  observation,  and  they  can  form  a  much  more  accurate 
estimate  of  the  weight  to  which  the  testimony  of  witnesses  is  entitled  than 
can  be  derived  from  a  perusal  of  the  testimony;  and  the  judge  who  presides 
at  the  trial,  and  witnesses  all  that  transpires,  can  form  a  more  accurate  opin- 
ion as  to  the  fairness  of  the  verdict,  and  is  ttie  best  and  safest  depository  of 
discretionary  power  over  the  verdict. 

Was  there  any  evidence  in  this  case  that  should  have  gone  to  the  jury? 
Upon  a  careful  examination  of  the  evidence  sent  up,  we  think  that,  as  to  the 
defendant,  Mitchener,  there  was  some  evidence;  and,  the  jury  having  found  a 
verdict  of  guilty,  the  refusal  to  grant  a  new  trial  upon  the  first  ground  as- 
signed is,  as  to  him,  not  subject  to  our  review.  State  v.  Atkinson,  93  N.  C. 
619;  State  v.  PoiveU,  94  N.  0.  960;  StaU  v.  McBride,  97  N,  0.  — ,  1  S.  E. 
Bep.  925. 

The  character  of  the  evidence  against  Mitchener  .will  be  considered  under 
the  third  exception. 

As  against  the  defendant  Sam  Moore,  we  think  the  evidence  was  too  slight 
and  insufficient  to  reasonably  warrant  a  verdict  of  guilty,  and  it  should  there- 
fore not  have  been  submitted  to  the  jury.  It  was  purely  circumstantial,  and 
instead  of  constituting  such  a  chain  of  circumstances  as  to  lead,  beyond  rea- 
sonable  doubt,  to  that  defendant's  guilt,  there  were  but  two  broken  links  in 
the  chain,  neither  sufficient  in  Itself,  nor  both  together,  to  constitute  more 
than  a  scintilla  of  evidence, — a  mere  conjecture  of  guilt.  The  simple  fact 
that  he  was  from  home,  without  any  circumstance  in  any  way  connecting  him 
with  the  crime  charged,  could  be  no  evidence  of  guilt.  What  was  said  at 
the  breakfast  table  was  entirely  consistent  with  innocence,  and,  as  was  s/iid  by 
his  counsel, "  was  a  very  natural  remark,  and  might  have  been  innocently  made 
at  half  thp  breakfast  tables  in  Selma."  The  matter  was  doubtless  the  subject 
of  much  talk,  and  a  guilty  person,  interested  in  concealing  rather  than  divulg- 
ing the  perpetrators  of  the  crime,  would  have  been  less  apt  to  make  such  a  re- 
mark than  an  innocent  person.  We  tliink  the  ruling  in  the  case  of  State  v. 
White,  89 1^.  0.  462,  and  what  was  said  by  Merrimon,  J.,  in  that  case,  en- 
tirely applicable  to  this  case,  and  we  deem  it  unnecessary  to  do  more  than  to 
refer  to  that  case,  and  the  authorities  there  cited. 

2.  It  is  insisted  that  there  was  no  evidence  of  asportation.  Parker  testified 
io  the  identity  of  the  flour,  and  that  it  was  his,  and  he  thought  the  baQon  was 
his  also.  The  flour  and  bacon  were  found  on  the  sidewalk.  It  had  been  in 
the  store.  Somebody  had  moved  it.  Any  removal  is  a  sufficient  asportation, 
and  there  was  evidence  of  removal.  State  v.  Craige,  89  N.  0.  475,  and  cases 
cited. 

3.  The  failure  of  his  honor  to  charge  the  jury  as  requested  by  counsel  for 
defendant  in  their  argument  to  the  jury,  in  regard  to  the  testimony  of  Henry 
Snow,  is  not  a  ground  for  a  new  trial.  Since  the  case  of  State  v.  Haney,  2  Dev. 
&  B  290,  it  has  been  held  that  juries  may  convict  upon  the  unsupported  testi- 
mony of  an  accomplice,  if  they  shall  believe  his  statements.  State  v.  Miller^ 
97  N.  0. 484,  2  S.  E.  Bep.  363,  and  cases  cited.  Henry  Snow  was  not  an  accom- 
plice in  this  case,  but  he  seems  to  have  been  a  very  great  thief,  and  testified  un* 
der  very  strong  inducements;  and  yet  the  jury  may  believe  a  notorious  thief, 
even  when  testifying  under  circumstances  of  great  temptation,  but  they  are 
not  apt  to  do  so  unless  there  is  some  inherent  probability  of  truth  in  his  state- 
ments, or  unless  from  all  that  appears  before  them  on  the  trial  they  are  satisfied 
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that  he  has  told  the  truth.  It  is  apparent  that  there  were  more  thieves  than 
one  engaged  in  stealing  the  bacon  and  flour.  There  seems  to  have  been  much 
stealing  in  Selma  about  the  time.  It  is  quite  probable  that  the  thieves  en- 
gaged knew  others  cf  their  own  character  and  profession,  and  to  whom  would 
they  more  probably  unbosom  themselves  than  to  a  fellow-thief?  And  to  what 
fellow-thici  sooner  than  to  one  who»  in  addition  to  brotherhood  in  crime,  was 
a  spiritual  guide  and  adviser,  and  pretended  to  pray  and  preach  for  them? 
The  jury  not  only  heard  what  was  said,  but  the  defendants  as  well  as  the  wit- 
nesses were  before  them,  and  they  had  the  aid  of  what  they  saw,  as  well  as 
heard,  of  looks,  manner,  expression  of  countenance,  etc 

The  attendant  circumstances  aid  juries  in  determining  what,  if  any,  credit 
they  will  give  to  witnesses;  and  there  are  circumstances  under  wMch  they 
may  believe  the  testimony  of  very  bad  and  untruthful  men,  and  cases  in 
which  such  evidence  may  be  satisfactory. 

As  to  the  defendant  Moore,  there  is  error,  and  he  is  entitled  to  a  new  triaL 
As  to  the  defendant  Mitchener  there  is  no  error. 


(98  N.  C.  705)  o  r«i 

Statb  v.  Tytus. 

(Supreme  Court  cf  North  Carolina.    November  28, 1S87.| 

BUBOLABY— IhDIOTMBWT— flUFFICIEWOT. 

Code  N.  C.  ii  996, 997,  enacts  that  if  any  person  breaks  and  enters,  or  shall  be  found 
by  night  in,  any  bnildiiig,  with  intent  to  commit  a  felony  or  otner  infanuHu  crime 
therein,  such  person  shall  be  guilty,  etc.  Heidf  that  an  indictment  which  charges 
that  the  defendant,  with  force  and  arms,  did  enter,  and  was  found  by  night  in,  a 
building  with  intent  to  commit  the  crime  oflarcenyt  against  the  form  of  the  statute 
in  such  case  made  and  provided,  is  sufficient;  and  objections  that  such  indictment 
contains  both  charges  in  one  and  the  same  count,  and  employs  the  term  '*  lar- 
ceny ^*  instead  of  **  felony  and  other  infamous  crime,"  come  too  late  after  verdict, 
by  motion  in  arrest  of  judgment. 

Appeal  from  superior  court,  Anson  county;  Gonkor,  Judge. 
Tha  Attorney  Gmeral,  for  the  State.    No  counsel  contra. 

Davis,  J.  Indictment  tried  before  Ck>NNOR,  J.,  at  fall  term,  1887,  of  An- 
son superior  court.  It  is  charged  that  the  defendant,  "on  the  tenth  day  of 
June,  in  the  year  of  Our  Lord  one  thousand  eight  hundred  and  eighty-seven, 
with  force  and  arms,  at  and  in  the  county  aforesaid,  unlawfully  and  willfully 
did  enter  the  gin  and  mill  house  of  one  B.  Y .  Henry  there  situate,  and  in  which 
said  house  there  was  at  that  time  cotton,  meal,  and  other  personal  property, 
in  the  night-time,  and  with  intent  to  commit  the  crime  of  larceny,  and  that 
the  said  Moses  Tytus  was  found  by  night  in  said  house  with  intent  to  commit 
the  crime  of  larceny,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state."  There  was  a  ver- 
dict of  guilty,  and  motion  for  new  trial,  which  was  overruled.  The  defend- 
ant then  moved  in  arrest  of  judgment,  which  was  also  overruled.  Judgment 
and  appeal. 

The  only  question  presented  by  the  record  for  our  consideration  arises  upon 
the  motion  in  arrest  of  judgment.  Section  996  of  the  Code  enacts,  among 
other  things,  that,  if  any  person  *' shall  break  and  enter  a  store-house  ♦  ♦  * 
or  other  building  where  any  merchandise,  chattels,  money,  valuable  security, 
or  other  personal  property  shall  be;  ♦  •  •  with  intent  to  commit  a  fel- 
ony or  other  infamous  crime  therein,  every  such  person  shall  be  guilty,"  etc. 
Section  997,  among  other  things,  enacts,  if  any  person  ''shall  be  found  by  night 
in  any  such  building,  [dwelling  or  other  building  whatsoever,]  with  intent  to 
commit  a  felony  or  other  infamous  crime  therein,  such  person  snail  be  guilty, " 
etc. 

The  indictment  contains,  in  one  and  the  same  count,  both  charges,  not  set 
out,  it  is  true,  in  th^  language  of  the  statute,  but  in  a  manner  sufficiently  ''plain. 
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intelligible,  and  explicit"  to  express  the  oharge  sgainat  the  defendaat,  within 
eection  1183  of  the  Oode.  It  has  often  been  said  that  it  is  generally  proper 
and  safe,  and  therefore  better,  in  an  indictmMit  for  an  offense  created  by 
statute,  to  describe  it  in  the  words  of  the  statute.  Tliere  are  some  exceptions, 
as  was  said  in  State  v.  Harper,  64  N.  C.  129.  and  State  y.  Stanton^  1  Ired. 
424.  An  adherence  to  this  general  rule  would  in  many  cases  remoYe  doubt 
and  uncertainty,  as  in  this  case. 

Larceny  is  both  a  f  dony  and  an  infamous  crime,  and  the  oharge,  **  with  intent 
to  commit  the  crime  of  larceny,"  we  think  sufBcient;  and  as  the  crimes  en- 
acted by  the  two  sections  are  of  a  "cognate  character,"  they  may  be  united  in 
one  count,  or,  at  all  events,  these  objections  oome  too  late  after  verdict,  as 
sufficient  matter  appears  to  enable  tiie  court  to  proceed  to  Judgment.  Code, 
8  1183.  As  was  said  by  Daniel,  J.,  in  State  v.  Fore,  I  Ired.  380,  "if  the  sense 
be  clear,  and  the  charge  sufficiently  explicit  to  support  itself,  nice  objections 
ought  not  to  be  regarded." 

In  the  days  of  slavery,  it  was  an  offense  to  permit  a  slave  to  hire  his  own 
time,  (Rev.  Code,  c.  107,  §  28 ;)  and  it  was  also  an  offense  to  permit  a  slave  to 
go  at  large  as  a  freeman,  (Bev.  Code,  c.  107,  §  29.)  In  State  v.  Broum,  2 
Winst.  54,  (Hinsdale's  Ed.  448,)  the  same  count  contained  charges  for  both 
offenses,  and,  after  verdict,  the  court  refused  to  allow  a  motion  in  arrest  of 
judgment,  and  said  that  the  objection,  if  available  at  all,  should  have  been 
taken  upon  amotion  to  quash. 

The  court  below  properly  refused  to  allow  the  motion,  and  there  is  no 
error. 


(W  N.  C.  437) 

Ibvin  and  others  v.  Clark  and  others. 
(Supreme  Qmri  of  North  OouroUnn,    November  2S,  18S7.) 

1.  BviDSVOK—DocoMBifTART— Recital  in  Rboords. 

Oode  N.  C.  c  8,  H  0^71,  provide  that  the  recital  of  the  decree,  record,  or  order 
of  any  court  of  records  of  any  county  in  which  theeonrt-hoose  or  the  records  have 
been  destroyed,  in  any  deed,  conveyance,  or  bona  Me  written  evidence  of  title  made 
before  the  destmction  of  the  same,  snail  be  prima  facie  evidence  of  the  validity,  exist- 
ence, and  binding  force  of  the  decree,  order,  or  record  so  referred  to,  and  shall  be 
read  in  any  salt  m  any  court  of  the  state,  as  prima  fade  evidence  of  the  existence 
and  validity  of  the  decree,  record,  or  order.  A  deed  parportine  to  convey  title  on* 
der  the  direction  of  the  court,  and  entries  on  the  docket,  were  offered  as  fragmentary 
parts  of  an  eqaitablesuit,  the  original  papers  in  which  had  been  burned.  JaeU,  th^ 
were  properly  admitted.    Hare  v.  HoUemarit  94  N.  C.  14,  followed. 

8.  Will— GsNBBAif  Gut— Salb  by  Goubt— Aftkb-Born  Ohildrbn. 

A  testator  left  his  property  to  his  daughter  and  her  husband,  dnrinjg;  their  lives, 
and  to  descend  to  the  children  of  his  daughter  eaually.  Bv  decree  ora  court,  the 
real  estate  was  sold  in  1846,  the  children  of  the  daughter  then  living  being  repre- 
sented by  a  guardian.  After  the  decree,  other  children  were  bom  to  the  daughter. 
Held  that,  as  the  gift  was  general,  and  not  confined  to  those  who  should  be  living 
at  the  death  of  their  mother,  it  was  by  representation ;  and  the  action  of  the  oonrt 
in  regard  to  the  children  whose  interests  were  then  vested,  but  whose  possession 
was  in  the  future,  controlled  those  who  might  be.  bom  afterwards. 

8.  Plbaoinq — MoTioir  to  Maxb  SPBCirio— Whbn  Madb. 

Defendants  filed  an  amended  answer  at  a  term  of  the  court,  and  at  that  term 
plaintifis  obtained  leave  to  reply.  The  cause  was  continued  at  the  next  term; 
and  at  the  trial  of  the  cause  plaintiffs  moved  to  strike  out  the  defense  pleaded,  as 
not  being  sufficiently  specific.  Held,  that  the  application  came  too  late,  if^  indeed, 
the  reftual  of  the  court  was  not  the  exercise  of  an  unreviewable  discretion. 

Appeal  from  superior  court,  Iredell  county;  Clar&,  Judge. 
Burwell  dt  Walker^  for  plaintiffs.    0.  H.  Arnold,  for  defendants. 

Smith,  C.  J.  The  land,  the  subject  of  controversy,  belonged  to  one  Joseph 
Byers,  who,  in  his  will,  after  enumerating  divers  tracts  of  land,  this  being 
one  of  them,  several  slaves  by  name,  and  other  personar  property  in  the 
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leoond  item*  oondudes  in  these  words:  ''All  of  which  land  and  negroes  and 
other  property  to  remain  in  possession  of  my  said  daughter,  Margi^  1!I.  G. 
Irvin*  and  her  husband,  daring  their  natural  liyes,  and  to  descend  to  the 
children  of  the  said  Margaret  N,  0.  Irvin  equally." 

John  F.  Iryin,  the  husband,  died  in  1871,  several  years  after  the  testator* 
and  said  Margaret  N.  C,  in  March,  1885,  leaving  four  children,  who,  with 
the  husbands  of  the  daughters,  are  plaintifb  in  the  action.  Several  children 
died  duriuff  their  mother's  life,  and  without  issue,  of  whom  Francis  was  liv- 
ing in  1846,  and  he  and  the  plaintiff  Martha  were  the  only  children  who  were 
bom  previous  to  the  year  1848.  To  divest  title  out  of  those  to  whom  is  de- 
vised the  remainder,  the  defendants  offered  in  evidence:  (1)  A  deed  exe- 
cuted on  September  5, 1846,  by  Joseph  (X  Simonton  and  John  F.  Irvin,  as 
executors  of  said  testator,  Joseph  Byers,  to  defendant  Alexander  Clark,  pur- 
porting to  convey  the  tracts  therein  descril>ed  for  the  sum  of  $2,500.  (2)  A 
deed  from  said  John  F.  Irvin  and  wife  to  the  same,  executed  on  the  same  day 
and  for  the  same  consideration,  conveying  the  same  lands.  (8)  A  deed  of  same 
date  and  for  the  same  sum,  from  said  Indn  to  said  Clark,  for  the  same  lands, 
which  is  as  follows: 

''This  indenture,  made  this  the  fifth  day  of  September,  1846,  between  Jno. 
F.  Irvin,  guardian  of  Franeis  and  Martha  A.  Irvin,  acting  under  a  decree  of 
the  court  of  equity  of  Iredell  county,  of  the  one  part,  and  Alexander  Clark,  of 
the  county  of  Catawba  and  state  of  North  Carolina^  of  the  other  part,  witness- 
eth,  that  the  said  party  of  the  first  part  for  and  in  consideration  of  the  sum  of 
twenty-five  hundred  dollars,  the  receipt  of  which  is  hereby  acknowledged,  has 
sold  and  conveyed,  and  does  sell  and  convey,  all  that  tract  or  parcel  of  land, 
etc.  [Here  follows  the  same  description  oi  land  as  is  contained  in  deeds  one 
and  two,  and  the  covenants  of  warranty  and  seizin.]  In  witness  whereof  the 
said  party  ot  the  first  part  hath  hereunto  set  his  hand  and  seal  on  the  day  and 
year  above  written.  John  F.  Ibyik.    [Seal.] 

'^Signed,  sealed,  and  delivered  in  the  presence  of 
<*  Joel  Hugoins. 
**  James  CukRK." 

The  plaintiffs  objected  to  Uie  admission  in  evidence  of  this  deed,  but  the  ob- 
jection was  overruled,  and  the  deed  received,  it  having  been  proved  by  one  of 
the  subscribing  witnesses. 

The  defendants  examined  as  witnesses  the  cleric  of  the  court  and  a  former 
register  of  deeds,  who  testified  to  the  burning  of  the  court-house  and  its  rec- 
ords since  1847,  and  that,  after  a  ca^reful  searoh,  th^  had  been  unable  to  find 
any  papers  relating  to  the  cause  mentioned  in  the  amended  answer,  or  any 
papers  relating  to  the  plaintiffs,  or  any  of  them ;  but  the  clerk  produced  a  book 
which  he  stated  was  the  docket  of  the  court  of  equity  for  the  year  1846,  and 
for  some  years  prior  and  subsequent  thereto.  Certain  entries  tlierein,  after 
objection  made  and  overruled,  were  read,  to-wit,  at  fall  term,  1846: 

"J.  W.  O.  C        /.  C.  Simonton       ) 

28  •  V.  f-0.  B.    Answer  Filed. 

"J.  C.        /  F.  /.  and  M.  A.  Irvin.  ) 

''This  cause  coming  on  to  be  heard  on  the  bill  and  answer  and  the  report 
of  the  clerk  and  master,  it  is  ordered,  adjudged,  and  decreed  that  the  sale  of 
the  lands  described  in  the  bill  of  comphdnt  made  by  complainants  to  Alexan- 
der Clark  be  confirmed,  and  that  the  defendant  J.  F.  Irvin.  guardian  of  Fran- 
cis J.  and  Martha  A.  Irvin,  convey  the  interest  of  said  infants  to  said  Clark, 
and  that  said  infants,  as  they  come  of  age  respectively,  convey  to  said  Clark, 
or  such  persons  as  he  may  direct.  It  is  ordered,  adjudged,  and  decreed  that 
John  F.  Irvin  be  appointed  guaxdliiik  pendente  Hte  of  Francis  J.  and  Martha 
A.  Irvin." 

The  plaintifb  objected  to  the  introduction  of  this  entry*  for  the  reason* 
among  others,  that  it  did  not  relate  to  the  stiit  or  proceeding  set  out  in  d^ 
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fendanrs  answer,  and  that  nothinf?  appeared  therein  connecting  this  entry 
with  the  subject  of  this  controversy.  His  honor  stated  that,  if  plainti£Es* 
counsel  would  say  that  they  were  taken  by  surprise  by  the  indroduction  of 
this  entry,  he  would  withdraw  a  juror  and  wake  a  mistrial.  The  counsel 
failed  to  make  such  statement.  Their  objection  was  overruled,  and  they  ex- 
cepted. The  defendants  then  introduced  the  following  entry  on  said  docket 
at  spring  term,  1847,  of  the  court: 
"J.  W.  O.  C     Ja8.  W.  aimonton     )  Original  Bill. 

28        •  V.  •  Answer  Filed. 

••  J.  C.        (  F.  /.  and  JH.  A.  Irt>in.  )  Decree  Piled. 

'*This  cause  coming  on  to  the  heard  on  the  bill  and  answer  and  the  report 
of  the  clerk  and  master,  it  is  ordered,  adjudged,  and  decreed  that  the  sale  of 
the  land  described  in  complainants*  bill  made  by  complainants  to  Clark  be 
confirmed,  and  that  the  defendant  J.  F.  Irvin,  guardian  of  Francis  J.  and 
Afartha  A.  Irvin,  convey  the  interest  of  said  infants  to  said  Clark,  and  sai^ 
infants,  as  they  come  of  age  respectively,  convey  to  said  Clark,  or  such  persons 
as  he  may  direct.  It  is  ordered,  adjudged,  and  decreed  that  J.  F.  Irvin  be 
appointed  guardian  of  Francis  J.  and  Martha  A.  Irvin,  infant  children  of  J. 
F.  Irvin." 

The  plaintiffs  also  objected  to  the  introduction  of  this  entry.  Objection 
was  overruled  and  plaintiffs  excepted. 

The  witness  Connelly  produced  another  book,  which  he  testified  was  one  of 
the  books  of  the  late  court  of  equity,  in  which  was  transcribed  a  copy  of  the  en- 
try first  above  set  forth,  and  also  a  certified  copy  of  said  entry,  which  defendants 
have  caused  to  be  registered  in  the  register's  office  during  this  term  of  the  court. 
The  plaintiffs  objected  to  these  documents.  Objection  overruled,  and  plaintiffis 
excepted.    There  was  no  further  testimony  in  the  case. 

During  the  argument,  counsel  for  plaintiffs  stated  that  the  second  Monday 
after  the  fourth  Monday  in  August,  1846,  date  of  the  superior  court,  was  the 
seventh  day  of  September,  1846,  and  objection  being  made,  the  court  said  it 
would  take  judicial  notice  that  such  was  the  fact. 

The  plaintiffs  asked  that  instructions  be  given  to  the  jury  in  substance:  (1) 
The  defendants  have  failed  to  show  title  in  themselves,  to  prevail  against  them 
to  whom  the  remainder  (now  become  an  estate  in  possession^  is  limited  under 
the  will  of  Joseph  Byers.  (2)  There  is  no  connection  shown  oetween  the  deed, 
purporting  to  be  made  under  a  decree,  and  the  entries  on  the  docket,  which 
were  at  a  term  posterior  to  the  date  of  the  deed.  (3)  If  tlie  title  of  the  plain- 
tiff Martha  A.  has  been  divested  under  the  proceedings  in  the  court  of  equity, 
that  of  the  other  plaintiffs  has  not  been,  they  not  being  in  esse  at  the  time. 

The  court  charged  the  jury  (we  do  not  produce  in  full,  and  only  so  far  aa 
to  illustrate  the  exceptions)  as  follows:  (1)  Under  the  will,  the  testator's 
daughter,  Margaret  N.  C,  took  an  estate  for  life  with  remainder  to  her  chil- 
dren, and  the  plaintiffs,  since  her  death,  are  entitled  to  the  possession  of  the 
land.  (2)  The  deed  purporting  to  be  made  by  the  executors,  there  being  no 
power  given  in  the  will  to  them  to  make  such  conveyance,  is  inoperative.  (3^ 
The  deed  of  Irvin  and  wife  only  transferred  a  life^estate,  which  expii'ed  at 
the  latter's  death  in  1885.  (4)  The  recital  in  the  deed  of  John  F.  Irvin,  that 
in  making  it  he  was  "acting  under  a  decree  of  the  court  of  equity  of  Iredell 
county,''  is  prima  facie  evidence  that  such  decree  was  regularly  made  in  a 
cause  properly  constituted  in  said  court,  and  authorizing  the  making  such 
conveyance,  the  court-house  having  been  burned,  and  its  records  and  papers 
(most  of  them)  destroyed.  (5)  The  said  Francis  and  the  plaintiff  Martha  A.» 
being  shown  by  the  plaintiff  lo  be  the  only  children  of  said  Margaret  N.  G. 
living  at  the  time  of  the  proceedings  in  the  court  of  equity,  were  representa- 
tives of  their  class,  so  that  the  estate  of  those  afterwards  bom,  as  well  as 
their  own,  passed  to  the  purchaser.  (6)  The  deed  bearing  date  prior  to  the 
sicting  of  the  court,  and  registered  afterwards,  may  have  been  erroneously 
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dated,  as  defendants  contend,  and  this  is  a  question  of  fact  for  the  jury  to 
pass  upon. 

We  shaU  not  repeat  the  assignment  of  errors  that  follows  the  charge,  for 
they  are  embodied  in  what  has  been  already  set  out  in  the  foregoing  recitals. 

1.  Exception.  The  equitable  defense  is  not  pleaded  as  required  by  the  decretal 
order,  and  the  motion  to  strike  out  so  much  as  relates  to  this  defense  in  the 
amended  answer  was  denied.  We  are  not  willing  to  admit  the  insufficiency 
of  the  response  to  the  order,  inasmuch  as  it  may  not  have  been  practicable  to 
be  more  specific  in* regard  to  the  contents  of  destroyed  papers;  but  an  answer 
to  the  complaint  of  the  plaintifCsin  this  regard  is  that  the  objection  to  the  an- 
swer should  have  been  made  when  it  was  filed,  in  order  to  afford  the  defend- 
ants an  opportunity  to  make  it,  if  they  could,  more  definite  and  certain.  In- 
stead of  this,  it  is  put  in,  as  a  compliance  with  the  order,  at  February  term* 
1^7,  when  the  plaintiffs  obtained  leave  to  reply;  another  term  passes,  the 
cause  being  continued  by  consent;  and  the  motion  is  first  made  when  the  cause 
comes  on  for  trial.  Certainly,  under  these  circumstances,  the  refusal  was 
proper,  if,  indeed,  the  action  of  the  court  was  not  the  exercise  of  an  unreview-* 
able  discretion. 

2.  The  second  exception  is  to  the  introduction  of  the  deed  purporting  to  have 
been  made  under  the  direction  of  the  court.  This  objection,  as  we  have  recently 
had  occasion  to  remark,  is  directed,  if  it  has  force,  not  to  the  admission  of 
the  deed,  except  for  irrelevancy,  as  to  the  effect  to  be  given  to  it  as  a  muni- 
ment of  title.  This,  and  the  preserved  entries  found  on  the  docket,  are  offered 
as  fragmentary  parts  of  an  equitable  suit,  the  original  papers  in  which  had 
been  burned,  which  was  regularly  begun  and  prosecuted  to  its  termination  in 
an  order  for  title  to  the  lands  of  the  infants  to  be  made,  and  made  by  their 
guardian  acting  as  commissioner.  The  ruling  of  the  court  as  to  the  recital 
in  the  deed  and  the  decretal  orders  found  on  the  docket,  the  term&  of  which 
show  their  relations  to  a  single  and  the  same  cause*  is  sustained  by  the  stat- 
ute, (Code*  c.  8,  entitled  "Burnt  and  Lost  Records, "  §§  69-71,)  and  by  the  de- 
cision in  Hare  v.  ITollomon^  9^  N.  0. 14,  so  as  not  to  need  further  elaboration. 

Exceptions  to  the  charges  given,  as  well  those  refused  as  those  given,  remain 
to  be  considered.  Those  instructions  asked  were  all  properly  rejected.  The 
defendants  had  not  failed  so  show,  but,  by  force  of  the  statute,  had  produced 
prima  facie  proof  of  the  divesting  of  the  estate  in  remainder,  and  its  trans- 
fer  to  the  defendant  Clark,  and  no  rebutting  evidence  had  been  offered  to  re- 
move the  presumption.  There  is  evidence  in  the  decretal  orders  of  a  suit,  in 
which,  and  as  its  consummation,  the  deed  was  executed.  They  show  that  a 
bill  was  filed  and  answered,  and  upon  the  hearing  a  decree  entered  directing 
the  said  Irvin  to  make  the  deed  and  convey  the  inteiest  of  the  infants  in  the 
land,  described  in  the  complaint,  to  the  purch!»er.  The  variance  of  this 
proof  fi*om  the  statements  in  the  amended  answer  is  not  such  as  can  be  al- 
lowed to  defeat  the  action,  and  the  court,  if  necessary,  would  allow  such  fur* 
ther  amendments  as  would  produce  conformity     Code,  §§  259,  279. 

It  is  true  that  several  plaintiffs  have  been  born  since  those  proceedings,  but 
these  infants  were  represented  in  such  of  them  as  were  parties.  The  will  lets 
in  all  after-bom  children  who  fulfill  the  description  at  the  life-tenant's  death, 
the  period  fixed  for  the  vesting  of  their  estate  in  possession.  8imms  v.  Gar* 
rot,  1  Dev.  &  B.  Eq.  893;  Hawkins  v.  Everett,  5  Jones,  Eq.  42;  Fleetvyood 
V.  FleettDood,  2  Dev.  Eq.  222;  Banderlin  v.  Beford,  2  Jones,  74.  If  the  de- 
vise had  been  to  those  children  living  at  the  death  of  their  mother,  there  would 
have  been  a  contingent  and  not  a  vested  interest  in  either;  for,  until  that  event 
occurred,  it  would  not  be  known  who  would  take,  and  in  such  case  the  contin- 
gent interest  could  not  be  sold  by  a  court  of  equity.  Wateon  v.  Watson,  8 
Jones,  Eq.  400;  WiUiams  v.  Hasaell,  74  N.  C.  434;  Ex  parte  Miller,  90  N.  C. 
€25;  Overman  v.  8imm,  96  N.  C.  461,  2  S.  E.  Rep.  372;  Toung  v.  Toung, 
97  N.  C.  132,  2  S.  E.  Bep.  78.  But  where  the  gift  is  general*  not  being  con- 
v.4s.£.no.l — 8 
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fined  to  suryivoro  when  to  take  effect,  it  is  otherwise,  and,  by  representation, 
those  who  may  afterwards  come  into  b«ing  are  controlled  by  the  action  of  the 
eourt  npon  those  whose  interests  are  Tested,  but  whose  possession  is  in  the 
future.    The  distinction  is  pointed  out  by  Battlb,  J.,  deliyering  the  opinion  ' 
in  Bx  parte  Dodd,  Phil.  £q.  97. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 


(M  N.  c.  81)  „, ^    ^^  „ 

TuoKEB  and  others  v.  Bsllascy. 

{Buprenu  Cburt  of  North  OaroHna.    November  28,  1887.) 

1.  Deboknt  and  DuTBiBiiTiON— Slaves^Codc  K.  0.  { 1281. 

Code  N.  G.  9  1281,  provides  that  the  children  of  colored  perBons  living  together 
as  man  and  wife,  bom  before  January  1,  1868,  shall  l>e  conaidered  legitimate,  with 
all  the  rights  of  heirs  at  law  and  next  of  kin,  with  respect  to  the  estates  of  such 
parents  or  either  of  them.  l{eld  that,  under  this  provision,  persons  bom  before 
the  time  specified  could  not  inherit  from  an  aunt. 

fl.  Same— Slaves. 

In  North  Carolinu,  slaves  could  neither  legally  marry,  nor  own  or  inherit  prop- 
erty. Plaintifis  and  their  aunt  were  slaves.  In  1880  she  died  without  issue,  leav- 
ing property.  Held,  that  they  had  no  such  legal  gtatuB  in  relation  to  her,  as  enabled 
them  to  inherit  from  her  in  the  absence  of  statutory  provision. 

Appeal  from  supreme  court,  Xew  Hanover  county;  Philips,  Judge. 

Jf .  Bellamy  and  /.  Z>.  Bellamy,  Jr.,  for  defendant.    "No  counsel  for  plaintiff. 

Merrimon,  J.  This  is  a  special  proceeding,  and  the  plaintiffs  allege  in 
their  petition  that  they  and  the  defendant  are  the  owners,  as  tenants  in  com- 
mon, of  a  certain  lot  of  land  therein  described,  they  being  the  owners  of  one- 
half  thereof,  and  the  defendant  the  owner  of  the  other  half,  and  they  demand 
judgment  that  partition  thereof  be  made,  etc.  The  defendant  in  his  answer 
denies  the  allegations  of  the  petitioners,  and  alleges  that  he  is  the  sole  owner 
of  the  land,  etc. 

On  the  trial  of  the  issues  raised  by  the  pleadings,  the  jury  rendered  a  spe- 
eial  verdict,  from  which,  among  other  things,  it  appears  *'that  Clara  McEoy 
owned,  in  the  city  of  Wilmington,  the  east  half  of  lot  No.  4,  block  280,  hav- 
ing been  conveyed  to  Martha  Strudwick  in  trust  for  her  by  deed  properly 
proved  and  registered  in  the  years  1852  and  1858,  respectively;  that  Clara 
McKoy,  Henry  Tucker,  and  Joshua  Tucker  (father  of  plaintiffs)  were  all 
slaves  by  birth,  born  of  the  same  slave  mojbher;  that  Clara  McKoy  died  in  the 
year  1880,  intestate,  leaving  her  surviving  no  issue  or  children,  but  a  husband, 
to  whom  she  was  lawfully  married,  to-wit,  one  Levy  McKoy,  and  she  still  own- 
ing said  lot;  that  Joshua  Tucker  died  prior  to  the  year  1860,  but  left  him  sur* 
viving  the  plaintiff^,  who  were  also  bom  slaves,  his  children;  that  Henry 
Tucker  was  living  at  the  death  of  Clara,  and  is  still  living.  Plaintiffs  claim 
one^half  undivided  interest  in  said  lots  as  heirs  at  law  of  Joshua  Tucker 
Defendant  is  in  possession  exclusively  of  the  premises,  and  claims  title  by 
deed  in  fee-simple  from  said  Levy  McKoy  in  1883,  and  from  the  said  Henry 
Tucker  in  1887  Defendant  denies  plaintiffs'  claim.  Both  Clara  and  her 
husband  were  emancipated  prior  to  the  year  1860."  Upon  these  f^ts  the 
eourt  ''adjudged  and  decreed  that  the  plaintiffs  are  the  owners  in  fee  of  one- 
half,  as  tenants  in  common  with  the  defendant,  the  other  half  owner  of  the 
lot  described  in  the  petition  as  the  eastern  half  of  lot  No.  4,"  and  the  defend- 
ant, having  excepted,  appealed  to  this  court. 

While  negro  slavery  prevailed  in  this  state,  the  laws  regulating  the  desoent 
of  estates  of  inheritonce  did  not  apply  to  slaves.  There  were  no  marriages 
among  them  recognized  by  law,  and  they  could  neither  own  nor  inherit  prop- 
erfyv  After  they  were  emancipated, — ^became  freedmen, — it  was  practically 
impossible  to  trace  their  relationship  by  blood  while  they  were  slaves  with  any 
tolerable  degree  of  certainty.    The  oonfused  condition  of  their  family  ties  and 
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relationship,  and  their  clrcn instances  as  slaves,  rendered  it  necessary  to  pre- 
scribe by  statute  who  should  be  the  heir  at  law,  and  from  whom  he  might  in- 
herit, as  to  slaves  living  together  as  man  and  wife,  before  they  were  freed, 
and  children  of  them  born  before  that  time.  Hence  the  statute,  (Code,  §  1281, ) 
which  provides  that  "the  children  of  colored  parents,  born  at  any  time  before 
the  first  day  of  January,  one  thousand  eight  hundred  and  sixty-eight,  of  persons 
living  together  as  man  and  wife,  are  hereby  declared  legitimate  children  of  such 
parents,  or  either  one  of  them,  with  all  the  rights  of  heirs  at  law  and  next  of 
kin  with  respect  to  the  estate  or  estates  of  any  such  parents,  or  either  of  them. " 
It  will  be  observed  that  this  provision  does  not  extend  beyond  parents  and 
children,  and  the  estates  of  such  parents,  and  particularly,  for  the  present 
purpose,  that  it  does  not  provide  that  persons  so  born  before  the  time  sped- 
fied  can  inherit  from  collateral  kindred,  such  as  uncles  and  aunts.  Now,  the 
ancestor  of  the  plaintiffs  died  in  1860,  and  they  were  bom  prior  to  that  time, 
and  all  were  slaves.  They  could  not  at  the  father's  death,  nor  while  they  were 
slaves,  inherit  from  him  or  any  person,  and  there  is  no  statute  that  enables 
them  to  inherit  from  their  deceased  aunt,  who  was  a  slave.  They  had  no 
such  legal  status  in  connection  with  Clara  McKoy,  as  their  aunt,  as  enabled 
them  to  inherit  from  her  in  the  absence  of  statutory  provision.  The  court, 
therefore,  erred  in  holding  that  the  plaintiffs  were  tenants  in  common  with 
the  defendant  of  the  land  mentioned. 

The  judgment  must  be  reversed,  and  the  proceeding  dismissed.    It  is  so 
ordered. 


(98  N.  C.  408) 

Austin  and  Wife  «•  Piokler  and  others. 
{Supreme  C&wi  of  North  OaroHna,    November  28, 1887.) 

OoiTRAOr— PlRFOBMAiroS— BUBDSN  OF  PBOOF. 

In  an  action  on  an  administration  bond,  it  was  sought  to  charfitethe  administra* 
ton  with  the  amonnts  of  four  promiMory  notes  under  seal  made  bvthe  admiuistra- 
ton  and  others,  and  which  were  conditioned  to  be  void  at  the  death  of  the  deceased 
if  the  promisors  performed  certain  acts  required  of  them  Id  the  life-time  of  the 
deceased.  JBeldf  that  the  onus  of  proving  a  non-performance  of  the  conditions  was 
on  those  who  sought  to  enforce  the  instruments,  and  as  in  this  case  there  was  do 
evidence  to  show  that  the  acts  stipulated  for  had  not  been  performed,  the  notes 
oonld  not  be  enforced,  and  the  administrators  could  not  be  obai^ged  with  the 
amonnts. 

Appeal  from  superior  court,  Stanly  county;  Gilmer,  Judge. 
/.  W.  Manney,  for  plaintiff.    No  counsel  eontra. 

Smith,  C.  J.  This  action  is  brought  upon  the  administration  bond  of  tho 
defendants  B.  G.  D.  Pickler  and  D.  F.  Pickler,  to  whom  letters  had  been  issued, 
and  their  surety,  J.  M.  Redwine,  for  an  account  and  settlement  of  the  estate 
of  B.  G.  I>.  Pickler,  Sr.,  deceased.  The  complaint  charges  various  dere* 
lictions  in  official  duty,  their  failure  to  return  a  full  and  correct  inventory  of 
the  estate,  and  especially  the  omission  to  return  certain  specified  notes, 
under  seal,  the  indirect  purchase  for  his  own  benefit  by  said  B.  G.  D.  Pickler, 
at  an  undervalue,  of  land  sold  by  the  administrators  under  an  order  of  court 
for  conversion  into  personal  assets,  and  their  neglect  to  render  a  final  account, 
and  pay  to  the  relators  the  share  of  the  funds  which  the  administrators  have 
or  ought  to  have  in  their  hands.  The  defendants,  in  their  answer,  deny  most 
of  the  relator's  allegations,  and  that  the  intestate's  estate  is  Insolvent  and  the 
assets  are  insufficient  to  meet  its  liabilities.  They  further  set  up  a  small 
counter-claim.  The  court  ordered  a  reference,  under  the  Code,  to  the  clerk, 
to  take  and  state  the  administration  account.  The  referee's  report  shows  a 
balance  of  $268.77  in  the  hands  of  the  administrators,  and  a  still  outstanding 
indebtedness  of  $1,811.46.  The  referee  finds  that  there  are  four  several 
promissory  notes,  under  seal,  each  dated  February  28,  1883,  executed  re- 
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spectively  by  the  defendants  R.  G.  D.  Pickler  and  D.  F.  Pickler,  and  W.  0. 
Pickler  and  J.  P.  Pickler,  substantially  in  the  same  form,  and  one  of  which 
Is  as  foUows: 

''One  day  after  date  I  promise  to  pay  B.  G.  D.  Pickler,  Sr. ,  three  hundred  and 
seventy-five  dollars,  value  received,  eight  per  cent,  interest,  and  this  note  to 
be  void  at  my  death,  on  the  following  conditions;  that  is,  I,  R.  G.  D.  Pickler, 
Jr.,  agree  to  pay  me  some  money  as  I  stand  in  need  of  it,  and  help  me  cultivate 
my  farm  for  the  benefit  of  my  living  my  life-time,  and  if  the  above  obligations 
are  not  complied  with,  this  note  is  to  be  in  full  force  and  effect. 

"February  28,  1883.  R.  G.  D.  Pickler,  Jr."    [Seal.] 

Tlie  administrators  are  charged  with  the  amounts  due  on  the  four  notes, 
with  interest,  which,  reduced  by  the  application  of  so  much  as  was  required 
to  discharge  the  debts  for  which  the  estate  was  liable,  left  in  their  hands  the 
sum  of  $767.09,  to  one-fifth  part  of  which  the  referee  finds  the  relatoi-s  to  be 
entitled.  The  defendants  except  to  the  action  of  the  referee  in  charging  them 
with  these  notes,  and  to  their  being  charged  with  the  counter-claim,  because 
it  is  upon  an  indebtedness  of  the  whole  estate,  and  not  of  the  relator's  share 
therein. 

Upon  the  trial  before  the  court,  the  exceptions  were  sustained,  the  account 
ordered  to  be  reformed,  and  when  reformed,  confirmed,  and  judgment  for  the 
defendants  against  the  relator  and  the  sureties  to  his  prosecution  bond  for 
costs,  including  an  allowance  of  $25  for  the  report.  Thereupon  the  relators 
appealed  to  this  court  from  the  ruling  in  reference  to  the  notes,  assenting  to 
the  correctness  of  the  exception  in  reference  to  the  counter-claim.  The  grounds 
of  exception  to  the  ruling  of  the  judge  brought  up  for  review,  are  stated  to 
be:  (1)  That  there  was  no  evidence  that  the  notes  were  given  for  the  tract 
of  land  in  Davie  county;  (2)  that  no  sufficient  reason  why  the  notes  might 
not  be  collected  has  been  shown;  (3)  that  it  does  not  appear  upon  the  face  of 
the  notes  that  the  relators  could  have  no  interest  in  them;  and  (4)  that  the 
relators  do  not  seek  to  subject  the  lands  in  Davie  county  to  sale. 

The  controversy  concenti-ates  upon  the  single  question  of  the  liability  of  the 
atlministrators  upon  the  notes  thus  produced,  and  the  solution  of  this  inquiry 
disposes  of  the  appeal.  The  notes  are  carelessly  drawn,  and  evidently  the 
words  "to  be  void  at  my  death"  have  reference  to  the  death  of  the  obligee, 
as  does  the  expression  "help  me  cultivate  my  farm,"  as  they  proceed  from  the 
obligee,  and  are  words  improperly  interjected  into  the  instrument  in  which 
the  obligor  speaks,  who  alone  executes  it.  But  enough  remains  to  give  it  a 
legal  character  and  effect  as  a  penal  bond,  with  conditions  of  avoidance.  If 
the  money  was  furnished  the  testator  as  he  needed  and  required,  and  the 
stipulated  assistance  given  him  in  cultivating  his  farm,  then  the  obligation, 
running  through  his  life-time,  became  void  and  inoperative.  Now,  upon 
whom  devolves  the  burden  of  proving  a  compliance  or  non-compliance  with 
tlie  conditions?  In  our  opinion,  in  analogy  to  the  practice  in  suits  upon  bonds 
strictly  penal,  the  plaintiff  being  required  to  assign  breaches  in  the  condition, 
the  validity  of  the  bond  should  be  shown  by  those  seeking  to  enforce  it.  In  an 
action  on  a  penal  bond,  execution  not  being  denied,  but  performance  pleaded, 
an  oyer  and  assignment  of  breach,  the  onus  is  with  the  plaintiff  to  show  the 
breach.  Bailey,  Crim.  Pr.  272,  citing  Selwyn,  Nisi  Prius,  437,  485.  But  the 
case  is  stronger  than  if  upon  a  bond  strictly  penal  and  defeasible,  for  the  party 
insisting  upon  its  being  in  force,  to  charge  the  administrators,  should  show 
every  fact  necessary  therefor.  Assuming  the  conditions  to  have  been  fulfilled, 
(and  there  is  no  proof  or  suggestion  that  any  complaint  of  neglect  was  ever 
made  by  the  deceased,)  the  bond  became  inoperative  at  his  death  by  their  very 
terms,  and  the  court,  in  the  absence  of  any  proof  of  conditions  broken,  or  of 
any  explanations,  properly  refused  to  charge  the  administrator  with  them. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered. 
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Baker  9.  Leqqett. 

{Supreme  Omart  of  North  OaroUna.    November  28,  1887.) 

HOMBBTEAD— ABAITDONMBNT— DePABTURB  FROM  StATB. 

A  resident  in  the  state  of  North  Carolina  mortgaged  to  the  plaintiff  his  home- 
stead, which  was  exempt  from  execution.  The  resident  then  left  the  state,  and 
made  his  home  elsewhere,  and  ezecation  was  issaed  against  him  by  a  creditor,  and 
the  homestead  was  attached  and  conveyed  to  the  defendant  by  the  sheriff  before 
the  plaintiffs  mortgage  was  registered.  Heldf  that  the  ezeuintion  from  execution 
secured  to  the  homestead  ceased  when  the  resident  removed  from  the  state,  and 
that  the  sheriffs  deed  bad  priority  over  tlie  mortgage. 

Appeal  from  superior  court,  Bobeson  county;  Clark.  Judge« 
Frank  McNeill  and  T.  A»  Mclfeill,  for  plaintiff.    French  <&  NormerU,  for 
defendant. 

Mebrimon,  J.  It  appears  that  on  the  twenty-sixth  of  December,  1877, 
Addison  Regan  owned,  and  he  and  his  family  resided  upon,  the  tract  of  land 
in  question,  situate  in  the  county  of  Robeson ;  that  it  was  all  he  had,  and  of 
value  less  than  $500;  that  be  was  at  that  time  indebted  to  the  plaintiff  by 
notes  for  considerable  sums  of  money,  and  to  secure  the  payment  of  such 
notes  on  the  day  mentioned,  he  and  his  wife  executed  to  the  plaintiff  a  mort* 
gage  of  this  land  which  was  not  registered  until  the  twenty-third  of  January, 
1878 ;  that  before  the  registration  of  this  mortgage,  the  said  Regan  and  his 
family  removed  from  and  ceased  to  be  residents  and  citizens  of  this  state,  go- 
ing to  the  state  of  Georgia,  where  they  became  citizens;  that  after  they  so  re- 
moTed  on  the  seventeenth  day  of  January,  1878,  the  defendant  began  his  ac- 
tion against  the  said  Regan  before  a  Justice  of  the  peace,  and  in  this  action 
duly  obtained  a  warrant  of  attachment,  which  on  the  same  day  was  levied 
upon  the  land  mentioned;  that  on  the  twenty-first  of  February,  1878,  the 
plaintiff  in  that  action,  the  present  defendant,  obtained  Judgment,  which  was 
regularly  docketed  in  the  superior  court  of  the  county  named;  that  thereupon 
a  venditioni  exponas  was  issued,  and  the  land  so  levied  upon  was  sold  by  the 
sheriff  of  the  county  mentioned,  the  present  defendant  becoming  the  pur« 
chaser,  and  taking  from  the  sheriff  a  proper  deed  of  conveyance  therefor. 
The  defendant  is  in  possession  of  the  land,  claiming  title  thereto  by  virtue  of 
the  sheriff^s  deed  mentioned.  *  The  plaintiff  claims  title  to  the  same  by  viiv 
tue  of  the  said  deed  of  mortgage.  He  contends  that  the  land  was  the  home- 
stead of  the  mortgagor,  Regan;  that  he  might  execute  a  mortgage  of  the  same, 
as  he  did;  that  the  land  was  not  subject  to  be  levied  upon  to  pay  the  defend- 
ant's judgment,  because  it  was  such  homestead.  The  facts  were  agreed  upon 
and  submitted  to  the  court  for  its  judgment.  The  court,  upon  consideration, 
gave  judgment  for  the  defendant,  and  the  plaintiff  appealed  to  this  court. 

The  right  of  homestead,  provided  and  secured  by  the  constitution,  (article 
10,  §§  2,  5,  8,)  is  incident  to  residence  in  this  state.  Only  residents  have  and 
are  entitled  to  it.  A  non-resident  has  no  such  right,  although  he  may  be  the 
owner  of  real  property  situate  in  the  state.  The  terms  of  the  constitution  do 
not  embrace  him,  and  moreover,  the  plain  purpose  is  to  exempt  the  homes  of 
those  who  have  or  can  acquire  them  "from  sale  under  execution,  or  other  final 
process  obtained  on  any  debt."  He  has  no  home  here  for  himself  or  family, 
and  the  reason  for  the  exemption  as  to  him  does  not  exist.  And  when  a  res 
ident  removes  from  the  state,  and  becomes  a  resident  elsewhere,  he  thereby 
abandons — ^relinquishes — his  right  of  homestead  as  to  him.  It  becomes  sus- 
pended. He  ceases  to  be  within  the  terms,  the  purpose  or  spirit  of  the  con- 
stitutional provision,  and  all  the  property,  both  real  and  personal,  that  he  may 
leave  behind  him  becomes  at  once  subject  to  the  satisfaction  of  his  debts. 
There  is  in  that  case  no  longer  any  exemption  in  his  favor.  No  doubt  he 
might,  before  removing  from  the  state,  in  good  faith  sell  or  part  with  his 
homestead  in  any  lawful  way,  and  the  purchaser  would  get  a  good  title  to  the 
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land,  and  having  turned  the  same  into  cash  or  other  personal  propertjy*  he 
might  take  so  much  of  it  as  would  be  exempt  from  sale  with  him;  but  as  to 
such  as  he  might  leave  behind,  no  exemption  would  prevail. 

The  plaintiff  contends  tliat,  as  the  land  in  question  consituted  the  homestead 
of  his  debtor,  Regan,  he  took  a  mortgage  upon  it  to  secure  his  debt,  as  he 
might  lawfully  do  But  unfortunately  for  him,  he  failed  to  have  that  mort- 
gage registered.  If  he  had  done  so,  then  he  had  been  secure  as  to  it.  While 
Bc^ian  remained  in  this  state,  the  homestead  right  helped  the  plaintiff,  because 
the  homestead  Itself  was  exempt  from  sale  under  execution  or  other  final 
process,  and  his  mortgage  was  effectual  between  the  mortgagor  and  mortgagee 
without  registration.  But  as  soon  as  the  mortgagor  removed  from  the  state, 
he  left  the  land,  his  late  homestead,  relieved  from  the  quality  of  exemption, 
and  exposed  to  the  right  of  his  creditors  to  have  the  same  sold  to  pay  their 
debts. 

The  plaintifTs  mortgage,  unregistered,  was  not  effectual  as  against  creditors 
of  the  mortgagor,  and  hence,  at  once  upon  his  removal  from  the  state,  any 
creditor  of  his  might  levy  his  attachment  upon  it,  or  sell  it  under  any  valid 
process  for  the  purpose.  The  plaintiff's  unregistered  mortgage  did  not  place 
him  upon  any  better  footing  after  the  removal  tlian  any  other  creditor.  It 
was  his  folly  or  his  misfortune  that  he  failed  to  promptly  register  his  mort- 
gage. The  defendant,  seeing  his  opportunity,  levied  his  attachment  on  the 
land,  and  thereby  secured  a  special  lien  that  preceded  that  created  by  the 
plaintiff^s  mortgage,  which  was  not  registered  until  after  the  levy  of  the 
attachment,  when  it  first  became  effectual  as  against  creditors.  The  lien  of 
the  attachment  was  precedent  to  it;  and  when  the  defendant  bought  the  land 
at  the  sale  of  the  sheriff,  made  under  and  in  pursuance  of  the  writ  of  venditioni 
expontUf  founded  upon  the  judgment  and  levy  of  the  attachment  mentioned, 
he  got  a  good  title.  Adrian  v.  Shaw.  82  N.  C.  474,  and  84  N.  G.  882;  WaU 
king  V.  Overby,  83  N.  C.  165. 

There  is  therefore  no  error,  and  the  judgment  must  be  affirmed. 


(tt  N.  C.  488) 

Sdconton  and  others  o.  (Cornelius  and  others. 

(Supreme  Cburt  of  North  OoaroHna,    Noyember  2S,  1887.) 

Ebxatb— LtTE-EfiTATB— Acnoir  bt  Remaindbb-Mbn.  ' 

Plaintifis  brought  an  action  to  recoyer  certain  lands,  In  which  they  claimed  the 
lands  were  devised  solely  to  their  mother  and  on  her  death  that  the  lands  should 
descend  to  them.  The  mother  was  dead,  and  the  lands  had  been  conveyed  by  the 
father  to  another.  The  clause  in  the  will  making  the  beqoest  was  as  follows :  "  I 
give  and  beqaeath  to  my  daughter  Jane  Julia  Simonton  the  land  I  now  live  on," 
etc.,  *'all  orwhich  land  and  negroes  and  other  property  before  mentioned  to  re- 
main in  the  possession  of  the  said  Jnlia  Simonton  and  her  husband,  during  their 
natural  live&  and  then  to  descend  to  the  cl^ldren  of  the  said  Julia  equally."  BM 
that  plaintimj  should  be  nonsuited  on  the  ground  that  the  husband  of  said  Julia 
being  still  alive,  the  suit  was  prematurely  brought. 

Appeal  from  superior  court,  Iredell  county;  Gilmbb,  Judge. 
Soott  <ft  CaldtoeU^  for  plaintiff.    O.  H.  Artnfleld,  for  defendant. 

Smith.  0.  J.  This  action,  begun  on  January  20,  1886,  by  the  plaintifla 
against  the  defendants,  is  to  Impeach  certain  proceedings  heretofore  had  in 
the  court  of  equity  of  Iredell,  under  the  final  decree  in  which,  and  the  deed 
made  by  the  clerk  and  master  pursuant  thereto,  the  defendant  Joseph  G.  Si- 
monton derives  title  to  the  land  in  controversy.  The  answer  meets  ail  the 
allegations  of  fraud  and  unfair  practices,  in  the  institution  and  conducting  of 
the  suit  to  a  final  determination,  by  a  direct  denial,  and  asserts  that  everything 
was  done  regularly  and  according  to  the  course  of  the  law  in  such  cases,  and 
that  a  good  title  was  acquired  by  said  Cornelius.  The  record  speaks  of  issues 
drawn  from  the  conflicting  averments  upon  which  the  jury  were  impaneled  to 
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pass,  and  in  reference  to  which  evidence  of  opposing  tendencies  was  introduced* 
while  none  such  are  found  in  the  record  to  enable  us  to  see  precisely  Uie  mat- 
ters In  dispute.  After  the  testimony  was  all  in,  and  the  argument  had  pro- 
gressed to  some  extent,  the  court  intimated  that  the  action  would  not  lie  dur- 
ing the  life-time  of  said  Joseph  C,  and  in  submission  thereto  the  plaintiffs 
suffered  a  nonsuit  and  appealed. 

The  land  in  controversy  belonged  to  one  Joseph  Byers,  who  died  in  1844, 
lesving  a  will  wherein  he  appoints  his  two  sons-in-law  executors,  of  whom 
the  said  Joseph  C.  alone  qualified.  In  one  of  the  clauses  of  the  will  the  tes- 
tator makes  the  following  disposition  of  real -and  personal  estate:  "(1)  1  give 
and  bequeath  to  my  daughter  Jane  Julia  Simonton  the  land  I  now  live  on, 
composed  of  two  tracts,  to- wit,  the  McRee  tract,  and  the  other  a  state  grant, 
supposed  when  united  to  contain  440  acres;  also  the  tracts  of  land  call^  the 
<  KerrTracts,'  supposed  when  united  to  contain  301  acres;"  also  certain  slaves 
and  other  personal  articles  speci  fi ed,  concluding  the  clause  thus :  '*  All  of  which 
land  and  negroes  and  other  property  before  mentioned  to  remain  in  the  pos- 
session of  the  said  Julia  Simonton  and  her  husband,  during  their  natural  lives, 
and  then  to  descend  to  the  children  of  the  said  Julia  equally."  In  very  simi- 
lar terms  the  testator  gives  to  his  daughter  Margaret  Naricissa  Smith  Irvin 
lands,  slaves,  and  other  personalty,  with  a  concluding  clause  of  limitation 
which,  mutatis  mutandis,  is  in  the  same  words.  The  plaintiffs,  the  children  of 
said  Julia,  deceased,  with  the  husbands  of  the/emes,  sue  to  vacate  aud  annul 
the  proceeding  in  the  court  of  equity  for  fraud,  and  to  recover  the  possession, 
and  to  be  adjudged  the  owners  of  the  land  thus  attempted  to  be  alienated,  and 
rents  and  profits  accrued  since  the  death  of  said  Julia,  while  her  administrator 
demands  such  as  accrued  before  and  during  the  alleged  unlawful  occupation 
by  the  defendant  Jesse  Cornelius.  Joseph  C,  the  father,  is  also  made  a  party 
defendant. 

The  solution  of  the  controversy  seemed  to  be  regarded  by  the  Judge  as  de- 
pending on  the  construction  of  the  devise  granted  and  the  title  vesting  under 
it,  according  to  its  legal  interpretation.  Such  was  his  intimation,  and  as  such 
it  was  accepted  and  acted  on  by  the  appellants,  without  reference  to  the  char- 
acter of  the  action  as  assailing  the  validity  of  the  suit  in  which  the  defend- 
ant Jesse  claims  to  have  derived  the  title  to  the  land,  at  least  so  far  as  the 
plaintiff  parties  thereto  are  concerned.  The  ruling  in  this  particular  is  the 
only  error  assigned  of  which  we  can  take  notice  in  the  record.  What,  then,  is 
the  legal  effect  of  the  terms  of  the  devise?  The  land  is  given  directly  to  the 
daughter  Julia,  while  it  is  '^  to  remain  in  the  possession  oftJiesaid  JtUiaSimoU' 
ton  and  her  husband  during  their  natural  lives,  and  then  to  descend  to  the 
children  of  the  said  Julia  equally.''  This  language  admits  of  but  two  pos- 
sible Interpretations, — either  as  giving  the  full  legal  estate  to  the  devisee,  with 
trusts  in  favor  of  herself  and  husband  during  their  respective  lives,  and  then 
in  trust  for  her  own  children,  or  as  giving  the  estate  to  the  said  Julia  and  her 
husband,  (the  subsequent  being  explanatorj^  of  and  restricting  the  previous 
words,)  with  a  direct  remainder  after  the  death  of  the  survivor  to  her  chil- 
dren. The  latter  is,  in  our  view,  the  true  meaning  of  the  testator,  and  this 
benevolence  as  reaching  the  sons-in-law  will  be  more  apparent  frodi  other 
provisions  of  the  will.  It  is  manifest  that  an  equal  division  of  his  estate  was 
intended  to  be  made  by  the  testator  between  his  daughters,  and,  in  his  con- 
templation, the  sons-in-law  were  to  share  in  the  benefits.  In  furtherance  of 
this  object  in  the  residuary  clause  the  testator,  to  bring  about  an  equality,  re- 

E'  ee  that  his  "son-in-law  Joseph  Simonton  pay  ovet  to  John  Francis  Irvin 
other  son-in-law]  the  sum  of  four  hundred  dollars;''  and  further,  should 
e  be  found  gold-mines  on  any  of  the  devised  tracts,  that  his  "two  sons-in- 
law,  Simonton  and  Irvin,  be  equally  sharers  in  the  expenses  and  profits  of  the 
same. "  None  of  this  burden  is  put  upon  the  daughters,  nor  are  they  to  partic- 
ipate in  the  possible  profits  to  be  derived  from  gold-mining;  but  these  pro- 
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▼Islons  are  personal  to  the  husbands,  and  rest  upon  the  community  of  interest 
subsisting  between  them  and  their  wives. 

Again,  if  the  husbands  are  not  within  the  benevolent  impulses  of  the  tes- 
tator, and  no  direct  interest  is  securec?  to  them,  it  may  be  asked,  as  is  done  in 
the  argument  of  appellees'  counsel,  with  pertinency  and  force,  why  was  the 
name  of  a  son-in-law  mentioned  at  all  in  connection  with  the  gift?  The  land 
and  other  property  was  to  descend  to  the  children  only  when  both  toere  dedd^ 
for  the  possession  and  use  were  to  be  in  each  when  both  were  living,  and  nec- 
essarily to  the  survivor  during  his  or  her  life  afterwards;  for  the  property 
could  only  pass  to  the  children  when  both  lives  were  terminated-  Treated, 
then,  as  a  gift  to  husband  and  wife,  the  law  declares  that  they  shall  hold  by 
entireties,  and  the  right  of  survivorship  will  prevail  over  any  attempted  alien- 
ation by  the  husband.  Motley  v.  Whitemore,  2  Dev.  &  B .  Law,  537;  Todd  v. 
Zackary,  Bush.  Eq.  286;  Long  v.  Barnes,  87  K.  C.  329.  The  husband  being 
still  alive,  the  action  of  the  remainder-man  is  premature  in  seeking  possession. 
So,  too,  the  fruits  occurring  during  their  joint  lives  would  belong  to  the  hus- 
band, when,  by  separation  from  the  land,  they  became  personal  property  ^uro 
maritit^a  other  personal  goods  reduced  into  possession  became  his,  even  when 
the  wife  was  sole  owner,  under  the  law  as  it  then  was. 

As  the  plaintifb  have  taken  a  nonsuit  in  deference  to  the  judge's  opinion 
as  to  the  present  state  of  the  title,  and  in  this  we  approve  his  ruling,  they  must 
abide  by  the  result,  and  go  out  of  court.  There  is  no  error,  and  the  judg- 
ment is  affirmed. 


(98  N.  C.  4U) 

Gatjdls  o.  Fallen. 

{Supreme  O^uH  of  North  Gbroftno.    December  0,  1887.) 

L  FB4IID— Falbb  Rbpbbsbntationb. 

Plaintiff  alleged  that  he  obtained  Judgment  against  a  Mrs.  Ingram ;  that  she 
died,  and  her  administrator  paid  the  clerk  $90  on  the  judgment;  that  by  the  false 
and  fhiadulent  misrepresentations  of  defendant  he  sold  the  Judgment  for  $25 ;  that 
the  representations  were  that  the  Ingram  claim  was  donbtful,  and  plaintiff  proba- 
bly would  never  collect  his  claim ;  and  that  the  defendant  did  not  know  how  the 
money  could  be  made.  Held,  that  if  defendant  did  not  know  that  there  was  more 
money  in  the  clerk's  office  than  would  pay  a  larger  snm  than  he  had  paid  plain- 
tiff, plaintiff  oonld  not  recover. 

i.  ApPBAir— What  Rbvibwablb— Gbitbral  ExcBPnoirs. 

A  general  exception  to  the  charge  of  the  presiding  judge  to  the  jnry  is  not  ground 
for  an  appeal. 

Appeal  from  superior  court,  Stokes  county;  MoRab,  Judge. 

Action  for  damages  for  false  and  fraudulent  misrepresentations,  alleged  to 
have  been  made  to  plaintiff »  Caudle,  by  defendant,  Fallen.  Judgment  for  de- 
fendant, and  plaintiff  appealed. 

W.  B.  Glenn,  for  appellant.    /.  T.  Morehead,  for  appellee. 

Datis.  J.  Civil  action  tried  before  McRas,  J.,  at  August  term,  1886,  of 
Stokes  superior  court.  The  plaintiff  alleges  that  he  obtained  a  judgment  be- 
fore a  justice  of  the  peace  of  Bockingham  county  against  one  Mrs.  Ingi-am, 
which  was  duly  docketed  in  the  superior  court  of  that  county;  that  Mrs.  In- 
gram died,  and  her  administrator,  one  Wilson,  paid  into  the  office  of  the 
superior  court  clerk  of  said  county  the  sum  of  $90,  to  be  credited  on  said  judg- 
ment; that  by  reason  of  false  and  fraudulent  representations  of  the  defend- 
ant, the  plaintiff  was  induced  to  sell  and  transfer  said  judgment  to  the  de- 
fendant for  the  price  of  $25,  and  this  action  is  brought  to  recover  $65  alleged 
damages  sustained  by  reason  of  the  said  transfer,  so  induced  by  the  "trick 
and  contrivance''  of  the  defendant.  The  defendant  denies  that  he  made  any 
false  or  fraudulent  representations  in  regard  to  said  judgment,  or  that  he  in- 
duced the  plaintiff  to  sell  as  alleged,  or  that  the  plaintiff  relied  on  his  opinion,  as 
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to  the  valae  of  said  judgment,  but  made  inquiries  of  others,  having  opportunity 
to  know  the  facts,  and  that  he  had  the  same  opportunity  to  ascertain  the 
value  of  the  judgment  which  the  defendant  had.  Testimony  was  offered  on 
each  side  tending  to  establish  the  contentions  of  the  paities  as  set  out  in  the 
pleadings,  and  no  exceptions  were  taken  to  the  evidence. 

The  following  issues  were  agreed  upon  and  submitted  to  the  jury:  (1) 
Did  the  defendant,  by  false  and  fraudulent  representations,  induce  plaintiff 
to  sell  to  defendant  the  judgment  named  in  the  complaint?  (2)  What  dam- 
age has  plaintiff  sustained  thereby? 

The  presiding  judge  instructed  the  jury  as  follows:  "If  defendant  knew 
that  there  was  more  than  enough  money  in  the  clerk's  office  for  plaintiff  than 
would  pay  his  note  against  Caudle  and  the  S5  which  he  paid  plaintiff,  and  if 
defendant  went  to  plaintiff  and  represented  to  him  that  the  Ingram  claim  or 
judgment  was  doubtful,  and  he  would  probably  never  collect  his  claim,  and 
that  he  (defendant)  did  not  know  how  the  money  could  be  made,  and  induced 
the  plaintiff  to  make  the  trade  with  him  by  which  defendant  would  receive  a 
much  larger  amount  than  plaintiff  owed  him,  you  will  respond  to  the  issue, 
*  Yes.'  And,  as  to  damages,  the  damage  would  be  the  difference  between  the 
note  (S17.50)  and  interest  on  it,  and  the  $5  which  defendant  paid  plaintiff, 
and  the  amount  received  by  defendant,  (90.30.  Plaintiff  says  that  it  is  $65, 
and  you  cannot  give  damages  for  more  than  965,  and  you  may  give  interest 
if  you  choose.  But  if  defendant  did  not  know  that  there  was  more  money 
In  office  than  would  pay  on  the  Ingram  debt  a  larger  sum  than  sufficient  to 
settle  his  debt  and  the  $5,  or  if  he  did  not  make  the  false  representations 
charged,  you  will  answer  the  first  issue  *  No,'  and  that  settles  it.  The  bur- 
den is  on  the  plaintiff."  Plaintiff  excepted.  The  jury  responded  to  the  first 
issue,  "No."  Judgment  was  rendered  for  the  defendant.  Plaintiff  appealed 
to  the  supreme  court,  and  assigned  as  grounds  of  appeal  a  general  exception 
to  the  charge  of  the  presiding  judge  to  the  jury. 

The  judgment  being  of  record,  and  the  money  to  be  credited  thereon  having 
been  paid  into  the  office,  the  plaintiff,  in  law,  was  fixed  with  a  knowledge  of 
the  facts  in  relation  to  which  the  alleged  false  and  fraudulent  representations 
were  made,  and  if  the  plaintiff's  complaint  were  true  it  seems  by  no  means 
certain  that  he  would  be  entitled  to  recovery;  but  the  allegations  were  denied, 
and  we  infer  from  the  charge  of  his  honor  that  it  was  a  controverted  question 
whether  there  was  more  mon'^y  in  the  clerk's  office  than  would  repay  the  de- 
fendant the  amount  he  had  paid  the  plaintiff.  We  have  no  statement  of  the 
evidence,  but  the  case  states  that  there  was  no  exception  to  it,  and  we  can  see 
no  error  in  the  charge  of  his  honor,  which,  as  set  out,  is  brief,  and,  we  must 
assume,  was  warranted  by  the  evidence.  The  burden  was  upon  the  plaintiff, 
and  it  is  certain  that  there  was  no  erroneous  proposition  of  law  contained  in 
the  charge.  The  appellant  assigned  as  grounds  of  appeal  a  general  exception 
to  the  charge  of  the  presiding  judge  to  the  jury.  When  we  say  this  will  not 
do,  we  are  but  abbreviating  what  has  often  been  said  by  this  court.  Bost  v. 
Bost,  87  N.  G.  481,  482,  and  many  other  cases.    There  is  no  error. 


(«  N.  C.  44) 

Rose  v.  Kasdir. 

(Supreme  Cburt  of  North  OaroKna,    Kovember  28, 1887.) 

1.  Akimalb— Stock  Laws— iMPouifDina. 

Code  N.  0.  }  8798,  provides  that  oommiflBionezB  of  towns  and  cities  shall  make 
such  by-laws  as  they  may  deem  necessary  for  the  better  govern  ment  of  them.  8eo- 
tion  3800  provides  that  they  may  levy  taxes  on  swine  running  at  large.  An  ordi- 
nance of  a  town  provided  for  the  impounding  of  hogs  running  at  large,  and  a  pen- 
alty to  be  paid  by  the  owner.  The  town  chartet  had  been  repealed  after  the  pas- 
sage of  the  ordinance.  Priv.  Laws  N.  0.  1881,  e.  58,  §  8,  provides  that  whoever 
violated  the  ordinances  which  had  been  established  by  that  town  should  be  goiltv 
of  a  misdemeanor,  and  the  sheriff  of  the  county  should  enforce  the  si^me.    Beut, 
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that  the  ordinance  was  valid,  and  the  town  had  the  right  to  tax  hogs  running  at 
large  or  to  prohibit  the  same,  and  it  was  in  the  power  of  the  sheriff  to  enforce  the 
OToinance. 
i.  Samb— 8took  Laws— iMFOxmDiiro—NoK-RninftiiT. 

A  town  by  ordinance  prohibited  swine  from  running  at  large,  and  provided  for 
the  impounding  of  them  and  a  penalty  against  the  owner.  A  non-reeident  was 
compelled  to  pay  a  penalty  for  permitting  his  hogs  to  ran  in  the  town  limits.  HUd^ 
that  the  question  of  ownership  was  immaterial. 

ft.  S4MB. 

Acts  N.  0. 1811.  e.  66,  provides  for  the  taking  up  hogs  of  non-residents  running  at 
large,  and  servins:  notice  on  the  owners,  claiming  the  benefit  of  this  act,  who  had 
rendered  the  ear*  marks  of  their  hogs  to  the  town  authorities.  Defendant,  a  non- 
resident, had  not  done  this.  Held^  that  he  was  not  entitled  to  the  benefit  of  the  act. 
4.  Samb. 

Priv.  Laws  N.  0. 0.  58,  {  8,  provides  that  a  violation  of  the  ordinances  of  a  certain 
town  should  be  a  misdemeanor.  The  hogs  of  plaintiff,  a  non-resident,  had  been 
impounded  by  the  sheriff  for  running  at  large  in  violation  of  an  ordinance,  and 
plaintiff  paid  the  penalty  under  protest,  and  sued  the  sheriff  to  recover  it  back. 
Heidi  that  he  was  not  entitled  to  recover,  and  the  sheriff  oould  imjioand  the  hogs 
whoever  and  wherever  the  owner  might  be. 

D.  Rose  and  R.  P.  Buxton^  for  plaintifl.    N.  W.  Ray,  for  defendant. 

Dayi8,  J.  Civil  action  originally  commenced  before  a  justice  of  the  peace, 
and  carried  by  appeal  to  the  superior  court  of  Cumberland  county,  and  tried 
before  Btjykik,  J.,  at  May  term,  1886,  of  said  court. 

The  following  is  the  statement  of  the  case  on  appeal:  The  plaintiff  was 
not  a  resident  of  the  town  of  Fayetteville.  In  the  month  of  March,  1882,  the 
plaintiff's  hogs  Were  found  running  at  large  in  the  town  of  Fayetteville.  The 
defendant,  B.  W.  Hardie,  was  then  the  sheriff  of  Cumberland  county,  in 
which  county  Fayetteville  is  situated.  After  the  passage  of  the  law  as  em« 
braced  in  chapter  58,  Priv.  Laws  1881,  the  said  sheriff  had  appointed  the  de- 
fendant Goddard  his  deputy  to  enforce  the  provision  thereof,  which  the  sheriff 
was  required  to  enforce.  The  said  Goddard,  as  such  deputy ,  had  taken  up 
and  impounded  in  the  common  pound  of  said  town  the  said  hogs  of  the  plain- 
tiff BO  found  running  at  large,  at  the  time  above  specified,  under  the  following 
ordinance  of  the  town,  which  was  introduced  in  evidence:  ''All  hogs  and  goats 
found  running  at  large  within  the  town  shall  and  may  be  taken  up  and  put  in 
the  pound,  or  other  secure  place  provided  by  the  town,  by  the  town  marshal, 
or  any  other  person;  and  it  shall  be  the  duty  of  the  town  marshal  to  notify  the 
owner  of  such  hog  or  hogs,  goat  or  goats,  as  soon  as  practicable,  if  known  to 
him;  and  to  advertise  at  the  court-house,  in  the  best  manner  he  can,  the  hog 
or  hogs,  or  goats,  giving  the  ear-marks  or  other  distinguishing  marks;  and,  S. 
the  owner  call  for  the  same  within  three  days,  prove  his  or  her  property  therein, 
and  pay  for  each  hog  or  goat  the  sum  of  $1  as  a  penalty  for  suffering  it  to  run 
at  large,  and  also  50  cents  for  the  marshal's  fee  for  impounding,  and  10  cents 
a  day  for  every  day  that  the  said  hog  or  goat  has  remained  in  the  pound,  the 
same  shall  be  delivered  to  such  owner."  At  that  time,  to-wit^  March  or 
April,  1882,  the  town  charter  had  been  repealed  by  said  chapter  58,  Priv.  Laws 
1881.  There  were  no  town  officers.  The  defendant  Goddard,  as  said  deputy, 
was  acting  under  said  chapter  58,  Laws  1881.  The  said  law  of  the  general 
assembly  of  1881  was  introduced  in  evidence.  Chapter  66,  Laws  1811,  was 
also  read  in  evidence.  The  plaintiff  paid  seven  dollars,  the  amount  due  under 
said  ordinance,  for  permitting  his  said  hogs  to  run  at  large  within  the  limits  of 
said  town,  under  protest,  contesting  the  right  of  the  said  officer  to  so  impound 
his  hogs.  The  property  was  then  delivered  into  his  possession,  and  be  instituted 
this  action  to  recover  the  S7  so  paid  to  the  said  officer.  The  court  charged 
the  jury  that,  under  the  provisions  of  said  cliapter  58,  Laws  1881,  under  wMch 
the  defendants  attempted  to  Justify,  neither  the  sheriff  nor  his  deputy  could 
Justify  the  impounding  of  plaintiff's  hogs,  and  that  plaintiff  was  entitled  to 
recover  if  they  believed  the  evidence.    Defendants  excepted. 
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The  validity  of  chapter  68,  Priv.  Liiws  1881,  is  not  an  open  queBtion.  It  is 
valid.  LiUy  v.  Taylor,  88  N.  C.  489.  Section  8  of  that  act  declares  that 
**aii7  person  who,  within  the  lines  heretofore  known  as  Fayetteville,  shall 
violate  any  of  the  police  or  sanitary  regulations,  or  any  of  the  rules  or  ordi* 
nances  which  have  been  prescribed  by  the  mayor  and  commissioners  of  Fay- 
etteville  for  the  government  and  well-being  of  the  citizens  residing  within  the 
limits  heretofore  prescribed  for  Fayetteville,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  punished  as  prescribed  in  said  laws,  ordinances, 
rules,  and  regulations.  And  the  sheriff  of  Oumberland  county  is  hereby  in- 
vested with  all  the  power  and  authority,  rights  and  duties,  which  now  belong 
to  or  are  invested  in  the  town  marshal  of  said  town."  The  ordinance  set  out 
in  the  case  stated  is  one  to  be  enforced  in  the  manner  prescribed  in  the  fore- 
going section.  The  ordinanoe  was  passed  by  virtue  of  the  authority  con- 
tained in  section  3799  of  the  Code,  (Battle,  St.  o.  Ill,  §  15,)  and  it  was  a  mis- 
apprehension of  the  learned  counsel  for  the  plaintiff  to  suppose  that,  as  it  was 
not  authorized  by  section  3800  of  the  Code,  (Battle,  St.  c.  Ill,  §  16,)  it  was 
invalid.  The  latter  section  authorizes  the  commissioners  to  tax  swine  run- 
ning at  large  in  the  town ;  the  former  authorizes  them  to  prohibit  hogs  from 
running  at  large  if  deemed  necessary  for  "the  better  government  of  the  town; 
and  the  commissioners  are  the  judges  of  the  necessity  or  expediency  of  the 
prohibition.  ** 

The  validity  of  town  ordinances  similar  to  this  in  question — in  fact,  iden- 
tical— has  more  than  once  been  the  subject  of  judicial  determination  in  this 
state.  An  ordinance  passed  in  the  town  of  Beaufort  in  1841  ordained  that, 
after  a  day  named,  '*eaoh  and  every  hog  at  large  in  the  town  will  be  taken  up 
and  penned  and  advertised  to  be  sold  on  the  third  day,  unless  the  owner  or 
owners  of  such  hog  or  hogs  sliall  pay,"  etc.  This  cmiinance  was  held  to  be 
valid.  Ifellen  v.  Noe,  3  Ired.  493 ;  Whitfield  v .  Longest,  6  Ired.  268.  But  the 
plaintiff  says  h^  was  not  a  resident  of  the  town  of  Fayetteville,  and  the  or* 
dinance  could  not  affect  the  rights  of  persons  living  beyond  the  limits  of  the 
town.  It  is  the  hog  that  is  not  permitted  to  run  at  large,  and,  whether  it  be 
the  property  of  a  resident- or  non-resident,  the  mischief  is  the  same,  and  there 
cto  be  no  difference.  The  very  point  is  decided  in  Whitfield  v.  Longest,. nt^ 
pra,  and  the  reasoning  in  that  case  and  the  authorities  there  cited  are  con; 
dusive. 

The  plaintiff  invokes  the  aid  of  chapter  66,  Laws  1811,  in  relation  to  hogs 
running  at  large  in  the  town  of  Fayetteville,  which  requires  the  town  consta- 
ble, upon  taking  up  the  hogs  of  non-residents,  **to  give  notice  to  the  owners 
of  such  hogs  that  they  are  taken  up  and  pounded,  and  for  such  services  he 
shall  be  entitled  to  receive  two  shillings  for  every  head  of  hogs  so  pounded, 
from  the  owner  thereof,"  etc. ;  and  he  says  that  by  this  act  the  charge  is  lim- 
ited to  two  shillings,  and,  having  collected  more  than  that,  the  defendant  is 
Uable.  In  reply,  the  defendant  says  that  the  act  of  1811  has  become  obsolete 
or  rendered  nugatory  by  subsequent  legislation,  and,  if  in  force,  the  plaintiff 
is  not  entitled  to  the  benefit  of  it  because  it  expressly  provides  "that  persons 
residing  without  the  limits  of  the  town  of  Fayetteville,  who  shall  in  future 
claim  the  benefit  of  this  act,  shall  render  to  the  town  clerk  of  the  commis- 
sioners of  Fayetteville,  in  writing,  the  ear-markb  of  their  hogs."  This  the 
plaintiff  has  not  done,  and  it  becomes  unnecessary  for  us  to  consider  whether 
the  act  is  still  in  force  or  not,  as  he  has  not  entitled  himself  to  its  benefit  by 
a  compliance  with  its  requirements. 

It  was  insisted  by  the  plaintiff  that  section  8  of  chapter  58,  Priv.  Laws 
1881.  makes  a  violation  of  the  ordinance  a  misdemeanor,  and  therefore  it 
could  not  be  enforced  against  a  non-resident.  The  answer  is,  the  sheriff  was 
invested  with  the  authority  the  town  marshal  had  possessed  to  enforce  the 
Ckrdinance,  the  hogs  were  running  at  large,  he  had  a  right  to  take  them  op 
and  impound  them  wherever  and  whoever  the  owner  might  be,  and  the 
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owner  could  only  get  them  out  of  pound  by  a  compliance  with  the  ordinance. 
This  the  plaintiff  did»  though  under  protest^  and  it  would  be  a  curious  legal 
result  if  he  should  be  allowed  to  recover  back  the  money  paid»  because,  being 
a  non-resident,  he  could  not  be  convicted  of  a  misdemeanor  for  violating  the 
town  ordinance.  If  such  were  the  law,  the  town  marshal  or  sheriff  should 
be  protected  from  the  consequences  of  the  unlawful  arrest  and  Imprisonment 
of  the  hogs  of  non-residents  by  requiring  some  mark  to  be  put  upon  them  to 
indicate  that  they  were  privileged  nuisances. 
The  plaintiff  is  not  entitled  to  recover,  and  there  is  error. 


^^  ^'  c-  ««>  State  v.  Kmo. 

{Supreme  Oowi  of  North  OaroHna.    December  5, 18S7.) 

Lakdlobd  and  TsNAirr— P088BS810N  of  Pbopebtt— Indigtmsnt  fob  Larositt. 

Ck>de  N.  C.  {  1762,  provides  that  leases  of  turpentine  trees  shall  be  subject  to  all 
the  provisions  of  chapter  40  of  the  Code,  entitled  **  Landlord  and  Tenant  Act."  De- 
fendant was  indicted  for  stealing  turpentine  ftom  one  W.  It  was  proved  he  took  it 
f^om  the  boxes,  that  the  trees  were  rented  to  one  0.,  and  W.  was  to  receive  one- 
third  of  the  turpentine  for  the  rent  of  the  boxes,  and  the  turpentine  was  undivided 
when  stolen.  JEkld,  that  the  ownership  of  the  property  was  rightly  laid  in  the 
lessor. 

Appeal  from  superior  court,  Bobeson  county;  Ck>NNOR,  Judge. 
The  Attorney  General,  for  the  State.    !No  counsel  for  defendant* 

Davis,  J.  This  was  an  indictment  for  larceny,  tried  before  Oonnor,  J., 
at  October  term,  1887,  of  Eobeson  superior  court.  The  defendant  was  charged 
with  having  stolen  turpentine,  the  property  of  one  William  M.  White.  Will- 
iam M.  White  was  prosecutor,  and  testified,  in  substance,  that  in  July,  1887, 
the  defendant  dipped  turpentine  from  boxes  on  his  land,  and  sold  it;  that  he 
(witness)  was  the  owner  of  the  trees  from  which  the  turpentine  was  dipped, 
and  the  turpentine  was  his  property;  that  the  defendant  first  denied  taking 
the  turpentine,  but  afterwards  acknowledged  that  he  took  it,  and  offered  to 
pay  for  it.  Upon  cross-examination,  he  said  that  the  defendant  had  rented 
and  worked  the  boxes  in  1886,  paying  one-third  for  rent,  and  keeping  tw6- 
tMrds;  that,  at  the  time  of  the  acknowledgment  of  the  taking,  the  defendant 
also  said  that  he  thought  he  had  a  right  to  it,  as  he  had  left  some  turpentine 
in  the  boxes  when  he  ceased  to  work  there  the  year  before;  that,  at  and  before 
the  time  of  the  alleged  taking,  the  crop  of  trees  from  which  the  turpentine 
was  dipped  was  rented  to  one  Peter  Currie,  and  witness  was  to  receive  one- 
third  from  Currie  for  rent  of  the  boxes;  that  the  turpentine  was  undivided 
when  the  defendant  dipped  it  out.  Peter  Currie  testified,  in  substance,  the 
same  as  White.  The  defendant  introduced  no  evidence.  His  counsel  asked 
his  honor  to  instruct  the  jury  that  they  could  not  find  defendant  guilty  upon 
the  indictment,  for  that  the  property  was  laid  in  the  indictment  as  the  prop- 
erty of  William  M.  White,  and  the  proof  was  that  it  was  the  property  of  Peter 
Currie,  and  William  M.  White  was  only  entitled  to  a  portion  of  it  as  rent. 
His  honor  held  that,  under  the  landlord  and  tenant  act,  the  property  was  in 
the  prosecutor,  and  sufficiently  laid,  if  the  jury  believe  the  evidence.  The 
defendant  excepted.  There  was  a  verdict  of  guilty.  Motion  in  arrest  of  judg- 
ment.   Motion  overruled,  and  appeal. 

Turpentine,  when  in  boxes  ready  to  be  dipped,  is  personal  property.  It  is 
no  longer  a  ptut  of  the  tree,  but  has  been  separated  by  a  process  of  labor  and 
eultivaUon,  and  may  be  the  subject  of  larceny.  State  v.  Moore,  11  Ired.  70. 
The  Code,  §  1762,  declares  that  leases  or  contracts  to  lease  turpentine  trees 
shall  be  subject  to  all  the  provisions  of  the  chapter  entitled  "Landlord  and 
Tenant, "  (chapter  40  of  the  Code,^  and  the  turpentine  is  therefore  deemed  and 
held  to  be  vested  in  possession  of  the  lessor,  as  other  crops,  under  what  is 
known  as  the  "Landlord  and  Tenant  Act.** 
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In  State  v.  Copeland,  86  N.  G.  691,  it  was  held  that  the  cropper  or  lessee 
could  not  be  convicted  of  larceny  for  appropiiating  the  crop  to  bis  own  use* 
before  deliyering  to  the  landlord,  though  done  with  a  felonious  intent,  because 
he  was  in  the  ctotual  and  rightful  possession,  and  there  could  be  no  taking 
in  a  legal  sense,  but  if  the  crop  had  been  put  in  the  acttuU  possession  of  the 
landlord,  though  undivided,  it  would  have  been  different,  as  was  held  in 
State  V.  Webb,  87  N.  G.  558,  where  the  defendant,  a  tenant,  was  indicted  and 
convicted  for  stealing  wheat,  the  property  of  his  landlord,  which  had  been 
harvested  and  threshed,  and,  before  any  division,  stored  in  a  house  on  the 
premises,  the  door  to  which  was  locked,  and  the  key  kept  by  the  landlord. 
The  court  said  that  he  was  guilty,  notwithstanding  his  interest  in  the  property. 

The  ownership  of  the  property  was  rightly  laid  in  the  prosecutor,  and  there 
was  no  error  in  the  charge  of  his  honor.    No  error. 


State  o.  Pattkrson. 

{Supreme  Court  q/  North  Qirolina.    December  6,*  18S7.) 

UnoxxoATivo  LiQuoBB— Illioal  Salbs— JUBIBDICfnOir. 

In  a  proeecntion  for  selling  liqaor  without  a  license,  it  appeared  that  defendant 
sold  a  quart  of  liqaor,  the  product  of  his  own  farm,  within  two  and  one-half  miles 
of  Rocky  Knoll  Cnnrch,  in  Cabarms  oouuty,  within  which  territory  the  sale  of  all 
intoxicating  liquor  is  prohibited  by  statute.  The  statute  farther  provides  that  the 
offender,  **apon  conviction  thereof  before  any  acting  justice  of  the  peace,"  eta 
The  defendant  was  tried  in  the  superior  court  Held,  that  the  superior  court  did 
not  have  original  Jurisdiction  of  the  offense. 

Appeal  from  superior  court,  Gabarrus  county;  Glark,  Judge. 
Indictment  for  illegal  sale  of  spirituous  liquors. 

The  Attorney  General  and  B.  C,  Smithy  for  the  State.  C.  M.  Buebee  and 
Batchdor  A  Dewreux^  for  defendant,  appellant. 

Mebbimon,  J.  It  appears  from  the  special  verdict  that  the  defendant  sold 
within  the  county  of  Gabarrus,  as  charged  in  the  indictment,  one  quart  of 
spirituous  liquors  to  the  person  therein  named,  without  having  a  license  to 
sell  such  liquors  by  the  quantity  "of  one  quart  and  less  than  five  gallons, ''  as 
required  by  the  statute,  (Acts  1887,  o.  135,  §  81;)  but  it  likewise  further  so 
appears  that  the  spirits  so  sold  were  the  '*produoV*  of  the  defendant's  onm 
farmt  which  he  had  the  right  to  sell  without  a  license  ''in  quantities  not  less 
than  one  quart,  except  in  territory  where  the  sale  of  liquors  is  prohibited  by 
law."  He  was  ther^ore  not  guilty  of  any  offense  unless  he  so  sold  the  spirits 
within  such  territory. 

There  is  adoount  in  the  indictment  charging  that  the  defendant  so  sold  the 
spirits  mentioned  "  within  two  and  one-half  miles  of  Rocky  Knoll  Ghurch,  in 
CAbarrus  county,"  within  which  territory  the  sale  of  all  intoxicating  liquors 
is  absolutely  prohibited  by  the  statute,  (Acts  1872-73,  c.  171 ;)  and  it  appears 
from  the  special  verdict  that  the  sale  of  the  spirits  mentioned  was  made 
within  that  territory.  But  the  superior  court  did  not  have  original  jurisdic- 
tion of  the  offense  of  selling  intoxicating  liquors  within  that  territory.  It  is 
expressly  provided  in  section  2  of  the  statute  last  cited  that  the  offender 
against  any  of  its  provisions  "shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof  before  any  acting  justice  of  the  peace,  for  each  and 
every  offense  shall  pay  a  fine  of  not  less  than  ten  nor  more  than  fifty  dollars, 
or  be  imprisoned  in  the  discretion  of  the  court,  not  exceeding  thirty  days. '' 
As  the  court  had  not  jurisdiction  of  the  offense  charged  in  the  count  last  men- 
tioned, it  ought  to  have  directed  the  jury  to  render  a  verdict  of  not  guilty. 
There  is  therefore  error.  Let  this  opinion  be  certified  to  the  superior  court 
according  to  law.    It  is  so  ordered. 
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(98  N.  0.  404) 

HuTOHiNS  o.  Hodges. 

{Supreme  Court  of  North  Oaroiina,    December  5,  1887.) 

Landlord  Aim  Tsxtant— Aonoir  fob  Rbni>— Bbbaoh  or  Lbasb. 

In  an  action  ior  rent,  the  defendant's  testimony  showed  that  be  agreed  to  pay,  aa 
rent,  one-fourth  the  tobacco  crop,  which,  by  his  own  admission,  came  to  $46.  He 
claimed  that  he  leased  the  land  for  two  years,  and  that  plaintiff  refused  to  let  him 
have  the  land  the  second  year,  but  he  failed  to  show  that  by  the  refusal  he  suffered 
any  damages.    Hdd,  that  plaintiff  was  entitled  to  recover  $46. 

Appeal  from  superior  court,  Stokes  county;  Gilmer,  Judge. 
Action  for  rent  by  plaintiff  Hutchins  against  defendant  Hodges.    Judg« 
ment  for  plaintiff,  and  defendant  appealed. 

W.  B.  Glenni  for  plaintiff.    Watson  dk  Buaaton,  for  appellant. 

Dayxs,  J.  Civil  action  commenced  before  a  Justice  of  the  peace,  and  car- 
ried by  appeal  to  the  superior  court  of  Stokes  county,  and  tried  before  Gilmer* 
J.,  at  September  terjn,  1887,  of  said  court.  The  plaintiff  complained  that  the 
defendant  was  due  him  the  fourth  rent  of  the  tobacco  raised  on  his  land  in  the 
year  1884,  the  value  of  which  was  admitted  on  the  trial  to  be  $45.  The  de* 
fendant  denied  plaintiff^s  right  to  recover  that  amount  for  the  reason  that  he 
was  to  have  the  land  two  years.  On  the  trial  the  defendant  testified  that  he 
rented  the  land  from  the  plaintiff  for  two  years,  agreeing  to  pay  him  one- 
fourth  of  the  tobacco  for  each  year,  the  plaintiff  to  furnish  one-fourth  of  the 
guano,  and  that  he  refused  to  take  and  clear  the  land  unless  he  got  it  two 
years;  that  he  proceeded  to  clear  the  land,  which  was  timbered  like  the  ordi- 
nary woodland  in  that  section,  and  made  tobacco  on  it  in  1884,  that  brought 
S180;  that  in  the  fall  plaintiff  entered  on  said  land  and  sowed  it  in  grain; 
that  he  carried  the  tobacco  to  market,  but  never  paid  the  plaintiff  any  rent; 
that  the  land  was  much  more  valuable  for  tobacco  the  second  year  than  the 
flrst;  that,  after  he  failed  to  get  the  land  for  the  second  year,  he  rented  from 
one  James  Shelton,  who  lived  in  the  neighborhood.  On  cross-examination,  de- 
fendant testified  that  the  plaintiff  did  furnish  the  one-fourth  of  the  guano,  and 
that  on  one  occasion  he  offered  plaintiff  the  one-sixth  part  as  the  rent  of  the  land, 
which  plaintiff  refused  to  take  except  as  a  credit  on  the  one-fourth  rent;  that 
while  he  only  got  tobacco  land  from  plaintiff,  and  had  to  get  land  for  his  grain 
crops  from  other  persons,  that  when  he  went  to  Shelton's  he  got  land  for  all 
his  purposes.  The  defendant  introduced  other  witnesses  tending  to  corrobo- 
rate him,  but  showed  by  no  witness  that  he  was  damaged,  or  how  he  was 
damaged,  by  his  failure  to  get  the  described  lands.  The  plaintiff  denied  that 
he  rented  the  land  to  the  d^endant  for  more  than  one  year;  that  the  defend- 
ant left  a  great  deal  of  timber  on  the  land,  and  had  refused  to*  pay  him  the 
one-fourth  rent.  The  plaintiff  introduced  other  testimony  tending  to  corrob- 
orate him.  The  defendant  contended,  before  the  court,  that  if  his  evidence 
was  to  be  believed,  plaintiff  had  made  a  special  contract,  and  could  not  re- 
cover for  anything  in  the  action  because  of  his  failure  and  refusal  to  per- 
form his  part  of  the  contract;  and  that  in  any  event,  under  the  pleadings  as 
shown  by  the  justice's  return,  he  was  entitled  to  have  the  jury  pass  upon  the 
question  of  damages,  by  way  of  recoupment,  by  reason  of  the  breach  of  the 
contract  by  the  plaintiff. 

His  honor  held  that  the  plaintiff  had  declared  on  a  single  renting  for  one 
year  for  one-fourth,  he  to  furnish  one-fourth  of  the  guano,  and  that  in  the  es- 
sentials of  said  contract  the  plaintiff  and  defendant  were  agreed;  both  saying 
the  one-fourth  rent  was  to  be  paid  a  year,  and  that  the  defendant  had  failed 
to  show  any  damages,  by  way  of  recoupment,  by  plaintiff's  failing  to  let  him 
stay  on  the  land  two  years,  as  there  was  nothing  before  the  jury  from  which 
they  could  estimate  said  damages;  and  that  the  plaintiff,  on  the  defendant's 
own  showing,  was  entitled  to  recover  $45,  the  amount  agreed  as  one-fourth 
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rent  ci  the  land.  By  this  intimation,  the  defendant  submitted  to  a  Judg- 
ment, and  appealed.  Verdict.  Motion  for  new  trial  overruled.  Judgment 
for  plaintiff.    Appeal  by  d^endant. 

It  appears  from  the  testimony  of  the  defendant  himself  that  he  leased  the 
land  for  two  years,  agreeing  to  pay  one-fourth  of  the  tobacco  for  each  year  as 
rent.  When  was  the  rent  for  the  first  year  due?  Clearly  the  plaintiff  was 
not  required  to  wait  till  the  end  of  the  second  year  for  the  rent  of  the  first. 
But  the  defendant  says  that  the  plaintiff  entered  in  the  fall,  and  sowed  grain; 
that  the  land  was  more  valuable  for  tobaoeo  the  second  year  than  it  was  the 
first;  and  that  he  refused  to  rent  the  land  unless  he  was  to  have  it  for  two 
years. 

It  was  admitted  that  the  one-fourth  of  the  crop  of  tobacco  for  1884  (the 
stipulated  rent)  was  worth  945,but  the  defendant  says  the  plaintiff  is  not  en- 
titled to  recover  because  he  entered  and  sowed  wheat,  and  thus  deprived  him 
(the  defendant)  of  the  advantage  of  cultivating  the  land  the  second  year  ac^ 
cording  to  his  contract;  that  the  agreement  to  pay  rent  for  the  first  year  was 
d^iendent  upon  the  stipulation  that  he  was  to  have  the  land  for  cultivation 
the  second  yeu*,  and,  as  he  was  deprived  of  this  by  the  plaintiff,  there  was  a 
breach  of  the  contract,  and  the  plaintiff  is  not  entitled  to  recover.  It  does  not 
appear  that  the  defendant  objected  to  the  entry  by  the  plaintiff. 

But  assuming  that  the  contract  was  as  the  defendant  insists  it  was,  and 
that  he  was  deprived  by  the  act  of  the  plaintiff  of  the  benefit  to  be  derived 
from  the  cultivation  of  the  land  the  second  year,  he  was  entitled  to  such  dam- 
ages for  this  breach  as  he  could  show  that  he  had  sustained.  But,  having 
fSled  to  show  that  he  had  sustained  any  damages,  his  recovery,  if  he  were 
bringing  an  independent  action,  would  bd  nominal  damages  only;  and  there 
was  no  error  in  the  ruling  of  his  hom>r  that  the  plaintiff  was  entitled  to  re- 
cover the  rent  for  1884  without  abatement.  There  was  bo  evidence  upon 
the  question  of  damages  to  go  to  the  jury.  There  was  no  evidence  of  loss. 
The  doctrine  in  regard  to  mutual  dependent  stipulations  stated  in  the  cases  of 
Brastvell  v.  Pope,  82  N.  C.  57,  and  McMahan  v.  Miller^  Id.  817,  relied  on 
by  the  defendant,  has  no  application  to  this  case.    There  is  no  error. 


m  N.  C.  657) 

State  o.  Patterson  and  another. 

{Buprmne  Court  of  North  OaroHna.    December  5,  18S7.) 

IifTOXi€ATnro  Liquors— Sales— PBODUcrre  op  Farm — Tolls. 

Tolls  earned  by  a  g^st-mill  situated  on  a  farm  are  not  products  of  a  farm,  in  the 
sense  of  St.  (Acts  18S7)  N.  C.  c.  135,  f  31,  wbioh  imposes  a  license  on  the  sale  of  liq- 
uors, excepi  when  sold  by  a  person  at  the  place  of  manufacture,  in  quantities  of 
not  less  than  one  quart,  and  manufactured  from  the  products  of  his  own  farm. 

Appeal  from  superior  eourt,  Cabarrus  county;  Clark,  Judge. 

In(Sctment  for  illegal  sale  of  spirituous  liquors.  Judgment  against  de- 
fendant, who  appeals. 

The  Attorney  General  and  B.  C.  Smith,  for  the  State.  C,  M.  Busbee  and 
Batohelor  dk  Devereux,  for  defendants. 

Merrimon,  J  The  defendants  are  indicted  for  selling  spirituous  liquors 
"in  quantities  of  one  quart,  and  less  than  five  gallons,"  without  a  license, 
the  same  not  being  *'the  products  of  his  [their]  own  farm."  St.  (Acts  1887) 
e.  185,  §  81,  provides,  among  other  things,  as  follows:  "Every  person,  com- 
pany, or  firm  for  selling  spirituous,  vinous,  or  malt  liquors,  or  medicated  bitters, 
shall  pay  a  license  tax  semi-annually  in  advance,  on  the  first  day  of  January 
and  July,  as  follows:  «  «  ♦  Second,  for  selling  in  quantities  of  one  quart* 
and  less  than  five  gallons,  twenty-five  dollars  for  each  six  months,"  etc. 
''Nothing  in  this  section  contained  shall  prevent  any  person  selling  wines  of 
his  own  manufacture  at  the  place  of  manufacture,  or  any  person  from  selling 
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spirits  or  wines  t?ie  products  of  his  otonfarmp  in  quantities  of  not  less  than 
one  quart. " 

It  appears  from  the  special  verdict  tliat  thje  defendants  sold  to  the  person 
named  in  the  indictment  one  quart  of  spirituous  liquors,  neither  of  them  hav- 
ing a  license  to  sell  such  liquors.  It  appears,  further,  that  the  defendant  Ken- 
nedy was  in  the  employment  of  the  other  defendant  as  his  clerk,  and  sold  the 
spirits  with  the  knowledge  and  consent  of  the  former.  It  likewise  further 
appears  that  the  spirits  so  sold  were  manufactured  out  of  ^'the  products"  of 
the  farm  of  the  defendant  Patterson,  ^^and  out  of  the  said  Patterson's  toU 
from  his  mill,  located  on  said  last-mentioned  farm  of  said  Patterson."  The 
spirits  sold  were  of  the  tolls,  the  grain  earned,  of  the  mill,  as  well  as  the  prod- 
ucts of  the  farm  mentioned,  and  the  defendants  could  not  lawfully  seU  the 
same  without  a  license,  unless  such  toll  should  be  treated  as  part  of  the  prod* 
ucts  of  the  farm,  as  the  counsel  for  the  defendants  contend  it  should  be.  The 
words  of  the  statute  to  be  interpreted  are  *' the  products  (^  his  oumfarm.'* 

Now,  "a  farm,"  "the  farm,"  "his  farm,"  in  the  ordinary  sense,  implies 
the  land  cultivated,  used  in  some  way  for  the  purposes  of  production  by  the 
owner  thereof,  or  some  other  person  having  a  temporary  estate  or  interest 
therein ;  and  land,  whether  covered  by  forest  or  not,  adjoining  or  near  and 
more  subservient  thereto,  and  used  in  aid  thereof,  for  the  purposes  of  produc- 
ing grain,  such  as  wheat,  Indian  com,  rye,  barley,  cotton,  fruits,  hay,  vege- 
tables, and  the  like,  and  perhaps  live-stock,  such  as  cattle,  sheep,  horses, 
swine,  and  the  like,  by  transmutation,  directly  or  indirectly,  brought  about 
by  the  cultivation  of  the  soil.  Burrill,  Law  Diet.,  word,  "Farm."  "The 
products"  of  the  farm  are  such  things  as  are  produced  by  labor  or  other- 
wise, or  of  spontaneous  growth;  and  "the  products  of  his  own  farm"  are 
such  as  are  so  produced  by  him  who  owns  and  cultivates  a  farm.  A  mill  sit- 
uate on  a  farm  is  not  a  product  of  it.  It  is  not  the  result  of  the  cultivation 
of  the  soil.  It  is  not  essential  to  it.  It  is  a  structure  inclosing  machinery 
for  the  purposes  of  manufacture— transformation,  not  transmutation — and  ito 
earnings,  the  tolls,  are  not  products  of  the  owner's  farm,  but  the  products  of 
the  farms  of  other  people;  and  the  clause  in  question  clearly  does  not  there- 
fore embrace  them.  A  grist-mill  is  no  more  a  part  of  the  farm  than  a  cotton- 
mill,  a  cotton-gin,  a  blacksmith's  shop,  or  other  structure  or  machinery 
erected  on  it  for  the  purposes  of  manufacture.  The  earnings  of  such  things 
are  not  the  products  of  the  farm  in  the  sense  of  the  statute.  The  purpose  of 
the  statutory  provision  in  question  is  not  to  encourage  millers,  but  afford 
every  farmer  the  larger  opportunity  to  sell  the  corn,  wheat,  rye,  and  the  like, 
produced  on  his  own  farm,  by  turning  it  into  an  article  of  ready  sale,  at  a 
better  price.  He  may  sell  spirituous  liquors  manufactured  out  of  "the  prod- 
vets  of  his  own  farm,"  the  rye,  wheat,  and  Indian  corn  produced  by  him, 
without  paying  a  tax  for  license  to  do  so.  Beyond  that  he  must  pay  a  license 
lax.  We  cannot  hesitate  to  hold  that  such  is  the  meaning  of  the  stfttute. 
TlMre  is  no  error,  and  the  Judgment  must  be  affirmed.    Judgment  affirmedr 
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(H  8.  C.  885) 

.Charlotte,  C.  &  A.  K.  Co.  v.  Gibbbb. 
{Supreme  Cburt  cf  South  (Jarolina,    October  18,  1887.) 

L  GOBFOBATIOIIB— RbOULATIOH  OF  RAlLROAOe— CoifSTITUTIONAL  LaW. 

By  Const.  8.  C.  1868.  art  12,  2  5,  corporations  may  be  formed  under  general  laws, 
but  SUCH  laws  may,  from  time  to  time,  be  allerecL  By  article  12,  2  5,  the  general 
assembly  is  to  regulate  the  public  use  of  franchises  granted  by  the  state.  By  act  of 
1841,  2  41,  the  charter  of  every  corporation  created  under  a  seneral  law,  and  every 
charter  granted  by  act  of  the  general  assembly,  unless  sncb  act  declares  the  con- 
trary, is  subject  to  amendment.  The  general  railroad  act  of  1881  gives  to  a  state 
officer  the  supervision  of  railroads  in  the  state,  and  by  section  41  thereof  the  burden 
of  paying  the  officer's  salary  and  expenses  is  imposed  on  all  the  railroad  companies 
in  the  state.  Under  act  of  March,  1869.  containing  no  such  declaration  as  provided 
l^  act  of  1841,  2  41*  &  railroad  corporation  obtained  its  charter,  the  constitution  of 
1868  and  act  of  1841  being  then  in  force.  Held  that,  under  these  constitutional  pro* 
visions,  and  the  act  of  1841,  2  ^^t  the  general  assembly  had  unlimited  power  to 
amend  the  charter  so  obtained,  provided  the  amendment  did  not  go  beyond  regu- 
lation, supervision,  and  control  of  the  corporation,  and  that  the  general  railroad 
act  of  1881,  2  ^^*  ^^  A  valid  amendment  of  the  charter  so  obtained.  McIveb,  J., 
dissenting. 

S.  Taxatioh— Basis  of  Valub— Income  Tax. 

By  Const.  S.  C.  IStiS,  art.  1,  2  36,  all  property  subject  to  taxation  is  to  be  taxed  ac- 
cording to  its  value.  Held^  that  this  provision  does  not  limit  the  staters  power  of 
taxation  to  taxation  of  property,  and  that  a  tax  on  railroad  companies,  according 
to  their  income,  is  valid.    MoIvxr,  J.,  dissenting. 

8.  Samb—Uvipobmity— Taxation  to  Pax  Railboad  Commisbiokbb's  Salabt. 

By  Const.  8.  C.  1868,  art.  0,  2  li  taxation  is  to  be  uniform.  The  general  railroad 
act  1881,  2  41,  requires  all  railroad  companies  in  the  state  to  contribute  to  the  salary 
and  expenses  of  the  state  railroad  commissioner.  Held,  that  the  tax  so  imposed  is 
nniform  according  to  this  constitutional  provision.    McIveb,  J.,  dissenting. 

4.  CpEPOBATioNs—CoNBOLiDATioir— Effect  as  to  Chabtxb  Rights. 

The  consolidation  of  several  corporations  into  one  creates  a  new  corporation,  the 
rights  of  which  are  dependent  on  the  laws  governing  corporations  at  the  time  of  the 
consolidation,  and  on  the  act  authorizing  it. 

Appeal  from  court  of  common  pleas»  Richland  coantj;  T.  B.  Eraser, 
Judge. 

Action  by  the  Charlotte,  Columbia  &  Augusta  Railroad  Company,  plaintiff, 
against  Gibbes,  as  treasurer  of  Richland  county,  defendant,  to  recover  a  tax 
paid  to  defendant  under  protest.  Plaintiff  was  defeated  and  appealed.  The 
tax  was  levied  under  theSouth  Carolina  general  railroad  act  of  1881,  §  41,(Gen. 
St.  1882,  0.  40,  §  1453,)  which  section  is  its  follows:  ''The  entire  expenses  of 
the  railroad  commissioner,  including  all  salaries  and  expenses  of  every  kind, 
shall  be  borne  by  the  several  corporations  owning  or  operating  railroads 
within  this  state,  according  to  their  gross  income,  proportioned  to  the  num« 
ber  of  miles  in  this  state,  to  be  apportioned  by  the  comptroller  general  of  the 
state,  who,  on  or  before  the  first  day  of  October  in  each  and  every  year,  shall 
assess  upon  each  of  said  corporations  its  just  proportion  of  such  expenses,  in 
proportion  to  its  said  gross  income  for  the  current  year  ending  on  the  thir- 
tieth day  of  June  next  preceding  that  on  which  the  said  assessment  is  made; 
and  the  said  assessment  shall  be  charged  up  against  the  said  corporations,  re- 
spectively, under  the  order  and  direction  of  the  comptroller  general,  and  shall 
be  collected  by  the  several  county  treasurers,  in  the  manner  provided  by  law 
for  the  collection  of  taxes  from  such  corporations,  and  shall  be  paid  by  the 
said  county  treasurers,  as  collected,  into  the  treasury  of  the  state,  in  like  man- 
ner as  other  taxes  collected  by  them  for  the  state.  '* 

Defendant  claimed  that  the  law  under  which  the  tax  was  levied  was  in  con- 
flict with  the  two  following  constitutional  provisions.  Const.  S.  C.  1868,  art.  1« 
§  86,  provides  that  "all  property  subject  to  taxation,  shall  be  taxed  in  proper^ 
tion  to  its  value. **  Article  9,  §  1,  provides  that  "the  general  assembly  shall 
provide  for  a  uniform  and  equal  rate  of  assessment  and  taxation,  and  sl)a11 
prescribe  such  regulations  as  shall  secure  a  Just  valuation  for  taxation  of  all 
v.48.E.no.2 — 4 
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property,  real,  personal,  and  possessory."  Defendant  further  claimed  that 
the  tax  was  illegal  because  it  was  not  levied  according  to  the  value  of  its 
property,  and  was  not  uniform,  as  required  by  the  constitution.  The  act 
here  in  question  was  passed  after  the  defendant  corporation  had  received  its 
charter  uuder  the  act  of  March,  1869,  and  the  opinion  sustains  the  former  act  as 
being  a  valid  amendment  of  the  charter  under  the  reserved  legislative  power  of 
amendment  contained  in  Const.  1868,  art.  12,  §  1,  and  act  of  1841,  §  41,  which 
are  quoted  in  the  opinion,  and  were  both  in  force  when  the  defendant  was  cre- 
ated; this  reserved  power  of  amendment  being  apparently  held  to  have  been  ex- 
ercised in  view  of  Const.  1868,  art.  12,  6  5,  which  is  referred  to  in  the  opinion, 
and  provides  as  follows:  *'A11  general  laws  and  special  acts  shall  regulate  the 
public  use  of  all  franchises  which  have  heretofore  been,  or  hereafter  may  be« 
created  or  granted  by  or  under  the  authority  of  this  state,  and  shall  limit  all  tolls, 
imposts,  and  other  charges  and  demands  under  such  laws."  The  general  rail- 
road act  of  1881,  further  provides  for  the  election  of  an  officer  to  be  known  as 
the  ''Hailroad  Commissioner,"  and  also  provides  by  section  43  (Gen.  St.  1882, 
§  1455)  iis  follows:  ''The  commissioner  shall  have  the  general  supervision  of 
all  railroads  and  railways  in  this  state  operated  by  steam,  and  shall  examine 
the  same,  and  keep  himself  informed  as  to  their  condition,  and  the  manner  in 
which  they  are  operated  with  reference  to  the  security  and  accommodation 
of  the  public,  and  the  compliance  of  the  several  corporations  with  the  provis- 
ions of  their  charters  and  the  laws  of  the  state;  and  the  provisions  of  this 
chapter  shall  apply  to  all  railroads  and  railways,  and  to  the  corporations, 
trustees,  receivers,  or  others  owning  or  operating  the  same.'* 

Jca.  H.  Rion,  for  appellant.    Chas.  Richardson  Miles,  Atty.  Qen.,  for 
respondent. 

Simpson,  C.  J.  Section  1453,  Qen.  St.,  imposes  liability,  in  certain  pro- 
portions, upon  the  railroad  companies  of  this  state  for  the  salaries  of  the 
officers  known  as  *'  Railroad  Commissioners. "  The  appellant  denies  the  consti- 
tutionality of  this  act,  and  daima  exemption  therefrom  on  that  ground.  The 
appellant  was  brought  into  existence  under  its  present  name  in  1869,  by  the. 
consolidation  of  two  other  companies,  previously  chartered  and  in  operation 
at  that  time  as  separate  companies.  This  consolidation  was  made  by  virtue 
of  the  act  of  March,  1869.  The  two  original  companies,  which  by  consolida- 
tion made  the  appellant  company,  it  is  conceded,  were  not  subject  to  the 
forty-first  section  of  the  act  of  1841,  whereby  the  power  to  alter,  amend,  etc., 
certain  charters  granted  by  the  legislature  was  reserved.  On  the  contrary, 
said  companies  were  expressly  exempted  from  the  operation  of  said  section, 
thus  giving  them  vested  rights  which  could  not  have  been  interfered  with  by 
any  subsequent  legislation,  had  they  remained  separate  and  distinct,  and  con- 
tinuing to  exercise  the  rights  and  powers  conferred  upon  them  in  the  original 
charters.  DartmaiUh  College  Case,  The  consolidi^on,  however,  in  1869 
dissolved  the  two  original  companies,  and  created  an  entirely  new  company, 
the  appellant,  with  rights  and  privileges  not  dependent  on  or  derived  from 
the  charters  of  the  original  companies,  but  upon  the  act  authorizing  the  con- 
solidation, and  the  law  governing  corporations  at  the  time,  l^oyr,  at  the 
time  of  this  conscdidation,  the  constitution  of  1868  and  the  act  of  1841  in  ref- 
erence to  corporations  were  of  force;  the  constitution  (article  12,  §  1)  de- 
claring "that  corporations  may  be  formed  under  general  laws,  but  all  such 
laws  may,  from  time  to  time,  be  altered  and  repealed;"  and,  further,  "that  the 
legislature  shall  regulate  the  public  use  of  all  franchises,  and  limit  tolls,  im- 
posts, and  other  charges  and  demands  under  such  laws."  The  act  of  1841 
provided  in  section  41  "that  it  shall  be  deemed  a  part  of  the  charter  of  evay 
corporation  created  under  the  provisions  of  any  general  laws,  and  of  every 
charter  granted,  renewed,  or  amended  by  act  or  joint  resolution  of  the  gen- 
eral assembly,  unless  such  act  or  Joint  resolution  shall,  in  express  terms,  de- 
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daie  the  contrary,  that  such  charter,  and  every  amendment  thereof,  should 
always  remain  subject  to  amendment,  alteration,  or  repeiil  Uy  the  general  as- 
sembly." Act  1841.  (11  St.  168,  now  section  1861.  Gen.  St.)  It  is  hardly 
necessary  to  discuss  the  question  whether  the  appellant  company,  liaving 
been  brought  into  existence  in  1869,  since  the  adoption  of  the  constitution  of 
1868,  and  while  the  act  of  1841,  supra,  was  of  force,  is  subject  to  amend* 
ment,  alteration,  and  repeal  at  the  discretion  of  the  legislature,  there  being 
no  exemption  from  section  41  of  the  act  of  1841  in  the  act  under  which  tlie 
consolidation  took  place. 

The  case  of  Hoge  v.  Railroad  Co.,  99  U.  S.  348,  is  full  to  this  point,  where 
the  act  of  1841  was  construed,  and  wher^  the  court  said:  *' Every  charter 
amended  or  modified  was  subject  to  repeal,  amendment,  or  modi fication .  Such 
is  evidently  the  meaning  of  the  forty-first  section  of  that  law,  though  the  in- 
tention is  inaptly  expressed;  and  if  an  exemption  from  further  legislative 
control  had  been. originally  acquired  by  the  company,  it  ceased  when  the 
amendment  to  the  charter  was  obtained."  If  such  is  the  effect  of  a  mere 
amendment,  surely  a  consolidation  of  two  companies  into  one,  as  was  had 
here,  thereby  creating  an  entirely  new  company  and  destroying  the  others, 
(Slleilds  V.  OhiOf  95  U.  S.  319,)  would  bring  the  new  company  under  the  leg- 
islative control  of  the  act  of  1841,  whatever  may  have  been  the  vested  rights 
of  the  previous  companies.  It  is  perfectly  clear,  then»  that  the  appellant  com- 
pany cannot  successfully  claiip  exemption  from  legislative  control  by  viitue 
of  any  rights  derived  from  its  charter;  nor  can  it  deny  that  the  general  as- 
sembly has  general  power  to  amend,  alter,  or  repeal  said  charter,  as  provided 
in  section  41  of  the  act  of  1841,  and  in  article  12,  §  1,  Const.  1868.  This  was 
the  contract  under  which  said  company  was  created,  and  it  is  bound  thereby. 
In  fact,  the  rights  of  all  corporations  are  founded  in  contract,  which  must  be 
construed  and  enforced  as  all  other  contracts,  to-wit,  according  to  the  intent 
of  the  parties.  It  was  upon  this  theory  that  the  great  Dartmouth  College 
Case  was  decided.  There  being  no  reservation  of  power  applicable  to  that 
case,  either  in  the  charter  itself,  or  in  any  general  law  upon  the  subject,  the 
court  was  compelled  to  hold  that  the  rights  of  the  college,  as  specified  in  the 
charter,  were  matters  of  contract,  and  were  therefore  inviolate,  and  could  not 
be  assailed  or  impaired  in  any  way  by  subsequent  legislation.  It  has  been 
upon  this  theory,  too,  that  many  cases  have  since  decided  that  where  a  cor^ 
poration  accepts  a  charter  under  a  general  law,  or  under  a  provision  of  the 
constitution  of  the  state  reserving  control  over  all  corporations  created  therei  n, 
or  under  a  special  provision  of  the  charter  itself  to  that  effect,  it  is  subject  to 
such  control,  and  may  be  amended  and  altered  as  in  the  judgment  of  the  gen- 
eral assembly  the  public  interests  may  demand.  See  Black,  Const.  Prohib.  §§ 
33,  34,  et  seq,f  aqd  the  cases  there  cited.  And  it  was  upon  this  theory  also 
that  the  recent  case  of  Railroad  Co.  v.  Gibbes,  cited  post,  was  decided,  in  which 
the  constitutionality  of  the  act  now  under  consideration  was  sustained  as  to 
said  company;  this  court  holding  that  said  company,  having  organized  since 
said  act  was  passed,  had  thereby  contracted  with  reference  thereto,  and  was 
bound  by  its  provisions  as  a  part  of  the  act  of  incorporation.  And  it  is  upon 
this  theory  that  the  appellant  here  must  be  held  bound.  In  I'act,  we  can  see  little 
or  no  difference  in  the  principle  which  controlled  the  court  in  that  case,  and 
the  one  which  must  be  applied  here.  It  is  true  that  the  Columbia  &  Green- 
ville Railroad  Company  accepted  its  charter  after  the  general  railrojid  law  of 
1878  had  been  enacted,  and  thereby  incorporated  its  provisions  into  its  char- 
ter as  a  part  and  parcel  thereof;  but  what  is  the  differtmce  in  principle  in  ac- 
cepting a  charter  with  certain  stipulations  therein,  and  in  accepting  one  with 
a  consent  and  an  agreement  that  the  legislature  granting  said  charter  may 
insert  such  stipulations  afterwards,  if  in  its  discretion  it  sees  proper  to  do  so? 
They  both  rest  upon  contract,  and  both  may  be  enforced  under  the  general 
law  of  contracts. 
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According  to  this  view,  if  the  act  complained  of,  and  which  has  imposed  9 
liability  upon  the  appellant  to  pay  its  proportion  of  the  railroad  commission- 
er's salary,  is  a  legitimate  amendment  under  the  act  of  1841  and  the  constitu- 
tion, then  it  can  make  no  difference  what  it  may  by  called, — whether  a  tax  for 
revenue,  a  police  regulation,  or  a  license  fee.  Whatever  it  may  be,  the  com- 
pany has  contracted  to  pay  it,  and  if  it  claims  the  privileges  and  rights  of  its 
charter,  it  must  take  them  with  the  burdens  imposed.  It  cannot  enjoy  the 
one  and  repudiate  the  other.  So  that  it  follows  that  the  only  question  in  the 
case  is,  has  the  general  assembly,  in  reference  to  the  appellant,  transcended 
its  power  to  alter,  amend,  and  repeal  the  charters  of  corporations,  reserved  in 
the  constitution  and  the  act  of  1841,  (section  1361,  Gen.  St.)?  There  is  no 
doubt  but  that  the  appellant  received  its  existence  with  full  knowledge  that 
this  reserved  power  hung  over  it, — a  power  which,  at  least  so  far  as  the  terras 
of  the  reservation  are  concerned,  was  unlimited  as  to  alteration,  amendment, 
and  repeal.  And  the  question  now  is,  not  whether  such  power  exists,  but 
whether  the  act  in  question  has  gone  beyond  it.  We  think  this  has  been  set- 
tled in  the  recent  case  of  Railroad  Co.  v.  GibheSt  cited  post.  There  the  same 
act  was  in  controversy,  and  the  same  question  raised,  and  based  very  much 
upon  the  same  ground.  The  court  held,  in  substance,  that  the  act  was  a  f>art 
of  the  charter,  inasmuch  as  the  charter  was  granted  and  accepted  after  the  pas- 
sage of  the  act.  If,  then,  the  legislature  could  incorporate  into  the  charter 
the  provisions  of  the  act  imposing  the  liability  complained  of  at  the  begin- 
ning, without  violating  the  sections  of  the  constitution  relied  on  here  as  to 
taxation,  etc.,  why  could  it  not  do  so  after  the  organization  of  the  company 
as  well? — the  reservation  of  power  to  amend,  etc.,  having  prevented  the  vesting 
of  right,  beyond  the  reach  of  such  amendment.  The  ground  upon  which  we 
held  that  this  could  be  done  in  the  GreenvUle  <&  Columbia  Case,  4  Hich.  89,  was 
the  consent  of  the  company,  thereby  waiving  all  objection,  constitutional  or 
otherwise.  So,  here,  the  appellant  contracted  to  take  its  existence  under  an  un- 
limited power  in  the  legislature  to  alter,  amend,  and  repeal,  and  it  is  too  late 
now  to  complain.  Consensus /acit  Jus.  It  may  be  said,  however,  that  this 
consent  was  given  under  the  protection  of  the  constitutional  provisions  in- 
voked, and  therefore  it  was  never  understood  or  agreed  that  these  guaranties  of 
the  constitution,  as  to  the  rights  mentioned,  should  be  violated,  but  that  tnis 
reserved  power  of  amendment  referred  to  the  ordinary  amendments,  etc., 
such  as  would  not  affect  the  substantial  rights  conferred.  The  power  re- 
served  is  very  broad,  according  to  the  terms  of  the  act.  It  covers  the  whole 
subject, — "amendment,  alteration,  and  repeal,*' — and  there  certainly  is  no 
limitation  in  the  language  used.  Nor  do  we  know  where  to  fix  the  boundary, 
except  it  should  not  go  beyond  the  ends  to  be  accomplished  or  intended  to  be 
subserved  by  the  reservation,  which  no  doubt  was  regulation,  control,  and  su- 
pervision, to  the  end  that  public  interests  might  be  protected,  as  well  as  that 
of  the  corporations.  We  do  not  see  that  the  act  in  question  transcends  this 
boundary.  On  the  contrary,  it  seems  to  be  within  it.  The  constitutional 
guaranties  invoked  were,  primarily  at  least,  for  the  protection  of  natural  cit- 
izens,^those  who  had  rights  before  the  constitution  was  adopted,  over  and 
above  it,  and  for  the  protection  of  which  government  was  instituted ;  and  the 
builders  of  the  government,  fearing  to  give  it  unlimited  power,  inserted  in  the 
constitution,  the  organic  law  of  the  government,  certain  guaranties  as  a  bill 
of  rights. 

A  corporation,  however,  differs  in  many  respects  from  a  natural  citizen. 
It  has  no  natural  existence  or  natural  rights.  It  is  a  creature  after  govern- 
ment, and  by  the  act  of  government.  It  has  life,  if  life  at  all,  as  a  matter 
of  grace,  and  can  demand  nothing.  It  is  emphatically  clay  in  the  hands  of 
the  potter,  and  must  take  its  life  at  the  will  of  the  government,  or  not  at  all. 
"Hath  not  the  potter  power  over  the  clay  I"  Besides,  it  can  protect  itself,  if 
it  sees  proper,  by  simply  refusing  to  enter  into  the  contract  proi)osed,  or. 
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after  having  once  accepted,  by  throwing  up  its  charter,  if  the  subseqnent 
burden  imposed  proves  too  onerous. 

Prom  our  view  of  this  case,  it  is  wholly  unnecessary  to  follow  the  counsel 
into  their  able  and  interesting  argument  on  the  subjects  of  taxation,  police 
regulations,  and  licenses,  because,  whether  this  assessment  on  the  appellant 
is  made  and  collected  as  the  one  or  the  other,  it  is  yet  made  because  the  appel- 
lant has  consented,  and  contracted  to  pay  it,  in  consideration  of  life  and  sep- 
arate existence,  and  large  privileges  granted ;  and  if  it  claims  these,  it  must 
submit  to  and  abide  the  contract  in  its  entirety. 

But  conceding  that  a  corporation  has  the  same  right  to  invoke  the  sections 
of  the  constitution  referred  to  as  a  natural  person  would  have,  and  to  the 
same  extent,  does  the  act  in  question,  under  that  view,  violate  said  sections? 
These  sections  are  found  in  article  1,  6  36,  and  article  9,  §  1.  The  first  de- 
clares that  taxation  upon  property  shall  be  ad  ixilorem,  and  the  second  that 
it  shall  be  uniform.  Does  the  act  impose  a  tax  on  property,  and  is  it  objec- 
tionable because  not  "uniform*'  ?  It  is  clearly  not  a  tax  on  property  assessed 
according  to  its  value.  It  is  a  declaration,  in  substance,  by  the  legislature 
that  railroad  companies  may  pursue  their  business  upon  condition  that  they 
shall  pay  each  a  proportion  of  the  salary  of  the  railroad  commissioners,  the 
proportion  being  fixed  by  a  uniform  rule  applied  to  each.  It  is  therefore 
more  in  the  nature  of  a  license  fee.  It  is  true  that  the  amount  collected  is  to 
go  into  the  public  treasury,  and  it  is  collected  as  a  tax;  but  it  is  intended  to 
reimburse  the  state  for  these  salaries  paid  by  the  state  to  the  commissioners, 
who  are,  to  some  extent,  officials  of  said  companies,  or  at  least  whose  duties 
appertain  td  said  companies,  and  not  to  the  general  public,  and  it  therefore 
may  be  properly  styled  a  "license  tax,  **  collected  and  appropriated  for  the  proper 
regulation  and  benefit  of  the  corporations  paying  it.  And  being  assessed 
upon  all  railroad  corporations  alike,  it  is  "uniform,"  in  accordance  with  the 
true  meaning  of  the  constitution. 

But  can  a  tax  be  imposed  and  collected  other  than  upon  property,  and  accord- 
ing to  its  value?  Is  article  I,  §  86,  supra^  exhaustive  upon  this  subject? 
This  question  was  fully  and  thoroughly  examined  and  determined  in  State  v. 
Haynsy  4  S.  G.  403,  thecourt  holding,  after  a  most  elaborate  review  and  discus- 
sion of  the  whole  matter  in  all  its  phases,  that  this  section  was  not  exhaustive  as 
to  the  powers  of  the  general  assembly  on  the  subject  of  taxation ;  and  while, 
when  a  tax  is  imposed  on  propeity,  which  it  is  admitted  is  the  general  subject- 
matter  for  taxation,  it  must  be  assessed  upon  the  value  of  the  property,  and  not 
otherwise,  yet  that  the  state  was  not  limited  to  property  as  the  only  basis  of 
taxation ;  and  in  that  case  a  tax  on  the  profession  of  law  in  the  shape  of  a 
license  fee  was  held  constitutional. 

It  is  the  judgpnent  of  this  court  that  the  judgment  of  the  drcnit  court  be 
affirmed. 

McGowAN,  J«  I  concur  in  the  result,  and  hope  to  be  able  to  express  my 
views  in  a  separate  opinion,  but  will  not  now  delay  the  judgment. 

MoIVBB,  J.,  {dUaenting,)  Being  unable  to  concur  in  the  conclusion  reached 
by  the  majority  of  the  court,  I  propose  to  indicate,  as  briefly  as  practicable, 
without  undertaking  any  elaborate  discussion,  some  of  the  reasons  which  for- 
bid such  concurrence. 

In  the  first  place,  it  will  be  necessary  to  consider  whether  the  question  in- 
volved in  this  case  has  been  concluded  by  the  decision  of  this  court  in  the  re- 
cent case  of  Railroad  Co.  v.  Gibbes,  24  S.  C.  60;  for,  although  I  did  not  con- 
cur in  the  conclusion  there  reached,  yet  that  decision  must  and  should  be  re- 
garded as  an  authoritative  decision  of  the  point  there  involved,  entitled  to  be 
respected  and  obeyed  by  every  one,  and  I  certainly  would  readily  and  cheer- 
fully yield  to  its  authority.    It  does  not  seem  to  me,  however,  that  the  ques- 
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Uoo  now  presented  was  decided  by  that  case.  On  the  contrary,  as  was  said 
by  tlie  court  in  dismissing  the  petition  for  rehearing,  "the  question  was  neces- 
sarily limited  to  the  corporation  making  it,  "and  the  court  expressly  declined, 
although  urged  so  to  do,  to  consider  or  determine  the  general  question  whether 
the  forty-first  section  of  the  act  of  1882,  (17  St.  817,)  now  incorporated  in  the 
Greneral  Statutes  as  section  1453,  was  unconstitutional,  and  confined  their  de- 
cision, in  terms,  to  the  question  whether  the  Ck)lumbia  &  Greenville  Railroad 
Company,  which,  it  was  assumed,  had  accepted  its  charter  subsequent  to  the 
passage  of  the  original  act,  requiring  railroad  companies  to  pay  the  expenses 
of  the  railroad  commissson,  could  claim  such  act  to  be  unconstitutional.  As 
I  understand  it,  the  decision  in  that  case  was  rested  solely  upon  the  ground 
that,  inasmuch  as  the  corporation  there  concerned  had  received  its  charter 
subsequent  to  the  passage  of  the  act  of  1878,  (erroneously,  probably  through 
a  clerical  error  or  misprint,  cited  in  the  opinion  as  the  act  of  1879,)  it  must 
be  regarded  as  having  accepted  the  t^ms  of  that  act  as  a  part  of  its  chaiter, 
and  could  not,  therefore,  repudiate  it  as  unconstitutional  This,  as  it  seems 
to  me,  rested  upon  an  unfounded  assumption,  inasmuch  as  the  act  of  1878,  by 
which  railroad  corporations  had  been  originally  required  to  pay  the  expenses 
of  the  railroad  commission,  had  been  expressly  repealed  by  the  act  of  1882, 
(17  St.  841,)  and  an  entirely  new  and  different  provision  enacted,  so  that  it 
was  a  mistake  to  assume  that  the  exaction  there  complained  of  was  made  un- 
der an  act  which  was  spread  upon  the  statute  book  at  the  time  the  company 
received  its  charter.  For  assuming,  what  1  have  no  doubt  is  the  fact,  that 
the  company  was  chartered  in  1880,  the  exaction  or  tax  there  complained  of, 
imposed  by  the  act  of  1884,  could  not  have  been  made  by  virtue  bf  the  act  <^ 
1878»  which  had  then  been  repealed,  but  must  necessarily  have  been  made 
by  virtue  of  the  act  of  1882,  which  was  not  spread  upon  the  statute  book  at 
the  time  the  company  received  its  charter  in  1880.  But,  in  addition  to  this, 
the  provisions  of  the  act  of  1878  differed  materially  from  those  of  the  act  of 
1882,  now  incorporated  as  section  1453  of  the  General  Statutes.  Bj  the  for- 
mer, this  exaction  was  not  spoken  of  as  a  tax,  and  was  not  collectible  as  such, 
but  could  only  be  collected  by  suit  in  the  court  of  common  pleas  in  the  name 
of  the  comptroller  general  for  the  benefit  of  the  railroad  commission;  whereas, 
in  the  latter,  it  was  collectible  "in  the  manner  provided  by  law  for  the  collec- 
tion of  taxes  from  such  corporations,  and  shall  be  paid  by  the  said  county 
treasurers,  as  collected,  into  the  treasury  of  the  state,  in  like  manner  as  other 
taxes  collected  by  them  for  the  state."  So  that  the  law  which  was  on  the  stat- 
ute book  at  the  time  the  Columbia  &  Greenville  BaiJroad  Company  received 
its  charter  purported  to  require  all  railroad  corporations  to  pay  a  proportion- 
ate part  of  the  expenses  of  the  railroad  commission,  and  made  them  liable  to 
an  action  at  law  in  case  of  their  refusal  so  to  do;  but  this  law  having  been 
subsequently  repealed,  and  another  enacted  in  its  place,  subsequent  to  the 
granting  of  the  charter  to  that  company,  a  tax,  as  I  understand  it,  was  im- 
posed  upon  all  railroad  companies  to  an  amount  sufficient  to  defray  the  ex- 
penses of  the  railroad  commission,  which  did  not  then,  and  does  not  now, 
seem  to  me  to  be  within  the  limitations  of  the  taxing  power  as  prescribed  by 
the  constitution.  Hence,  I  did  not  then,  and  cannot  now,  concur  in  the  con- 
clusion reached  by  a  majority  of  the  court.  Thus,  while,  according  to  my 
view,  the  general  question  now  presented  was  really  involved  in  the  former 
case,  yet  the. majority  seemed  to  think  otherwise,  and  rested  their  conclusion 
upon  another,  and,  as  I  think,  untenable,  ground,  to-wit,  that  the  corporation 
there  concerned,  having  accepted  its  charter  with  this  provision  requiring 
all  railroad  companies  U)  pay  proportionate  parts  of  the  expenses  of  the  rail- 
road commission,  could  not  afterwards  resist  such  requirement  upon  any 
ground. 

Now,  while  it  is  quite  true  that  the  legislature  may,  when  application  is 
made  to  it  for  a  charter,  either  grant  or  refuse  such  application,  as  may  be 


Digitized  by 


Google 


S,  C]  CHARLOTTE,.  C.  St  A.  B.  00.  V.  GIBBEB.  65 

deemed  best  for  the  public  welfare,  yet  it  does  not  follow  that  they  may 
impose  any  oonditionst  or  insert  in  such  grant  any  privileges  or  immunities, 
that  they  may  see  fit  to  do.  like  all  other  departments  of  the  government, 
the  legislature  is  confined  by  the  constitution  to  certain  limits,  and  there- 
fore they  can  only  impose  such  conditions,  and  confer  such  privileges,  as  fall 
-within  those  limits.  They  cannot  confer  upon  a  corporation,  except  such  as 
are  specified  in  the  constitution,  the  privilege  of  total  exemption  from  taxa- 
tion; nor  can  they  impose,  as  a  condition  of  the  charter,  the  requirement  tliat 
a  corporation  shall  pay  taxes  on  its  .property  at  double  the  rate  imposed  upon 
property  held  by  others;  for,  in  the  one  case  as  well  as  in  the  other,  the  legis- 
lature would  transcend  the  limits  prescribed  to  it  by  the  constitution. 

The  idea  is  thrown  out  in  the  opinion  of  the  majority,  though  I  do  not  un- 
derstand the  point  to  be  decided,  that  a  corporation,  being  the  mere  creature 
of  government,  deriving  its  existence  from,  and  holding  its  rights  and  privi- 
leges (except  where  protected  by  contract)  at,  the  will  of  the  legislature, 
cannot  invoke  the  protection  of  any  constitutional  guaranties  which  were  in- 
serted in  the  constitution  for  the  protection  of  natural  citizens,  and  were  not 
designed  to  afford  any  protection  to  mere  artificial  persons,  like  corporations. 
If  this  be  so,  it  is  a  little  singular  that  such  a  doctrine,  so  far  as  I  have  been 
able  to  discover,  has  never  been  advanced,  much  less  decided,  in  any  case.  On 
the  contrary,  the  reverse  has  been  necessarily  assumed  in  numerous  cases, 
especially  in  the  supreme  court  of  the  United  States.  The  many  cases  in 
which  corporations  have  successfully  invoked  the  protection  of  the  contract 
clause  of  the  constitution  could  only  have  been  decided  upon  the  assumption 
that  corporations,  as  well  as  natural  persons,  were  entitled  to  the  protection 
afforded  by  that  constitutional  guaranty.  So  the  many  cases  in  which  ques- 
tions of  the  jurisdiction  of  the  United  States  courts,  depending  upon  citizeur 
ship  of  the  parties,  have  been  decided,  all  rest  upon  the  idea  that  corpora- 
tions, just  like  natural  persons,  may  enforce  their  contracts  or  rights  of  prop- 
erty, and  are  entitled  to  the  same  protection  under  the  constitution  and 
laws. 

In  U,  iSf.  V.  Amedy,  11  Wheat.  392,  the  prisoner  was  indicted  for  destroy- 
ing a  vessel  with  intent  to  prejudice  the  underwriters,  who,  in  that  case, 
proved  to  be  a  corporation ;  and  it  was  contended  that  a  corporation  was  not 
a  person  within  the  meaning  of  the  act  of  congress;  but  the  court  held  other- 
wise,  Mr*  Justice  Stoby  saying :  "  That  corporations  are,  in  law,  for  civil  pur- 
poses, deemed  persons,  is  unquestionable.  And  the  citation  from  2  Inst.  736, 
establishes  that  they  are  so  deemed  within  the  purview  of  penal  statutes." 
The  same  doctrine  is  fully  recognized  in  Beaston  v.  Bank,  12  Pet.  102,  and 
Bank  v.  Earle,  13  Pet.  519. 

In  Santa  Clara  Co  v.  Railroad  Co.,  118  U.  S.  394.  6  Sup.  a.  Rep.  1132. 
the  court  seemed  to  be  so  well  satisfied  upon  the  point  that  they  declined  to 
hear  argument  on  the  question  whether  the  provision  in  the  fourteenth  amend- 
ment to  tne  constitution  of  the  United  States,  which  forbids -a  state  from  de- 
nying to  any  person  within  its  jurisdiction  tt&e  equal  protection  of  the  laws, 
applies  to  corporations;  the  chid  justice  saying:  "We  are  all  of  opinion  that 
it  does.** 

It  seems  to  me  clear,  therefore,  that  the  plaintiff  has  the  same  right  to  Invoke 
the  protection  of  the  provisions  of  the  constitution  as  if  it  were  a  natural  per- 
son, and  the  question  is  whether  section  1453  of  the  General  Statutes,  pur- 
porting to  impose  upon  this  company  the  burden  of  paying  a  prc^rtionate 
part  of  the  expenses  of  the  railroad  commission,  is  in  violation  of  any  of  the 
provisions  of  the  constitution  of  this  state  or  that  of  the  United  States. 

I  shall  assume,  for  the  purpose  of  tlus  discussion,  that,  by  reason  of  the  con* 
sohdation  of  the  two  companies  under  the  act  of  1869,  the  plaintiff  company 
subjected  its  charter  "to  amendment,  alteration,  or  repeal  by  the  general  as- 
sembly," as  provided  by  section  1361  of  the  Greneral  Statutes,  though  I  do  not 
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understand  that  such  would  be  the  result  under  the  provisions  of  the  consti- 
tution. The  provisions  relied  upon  for  that  purpose  are  sections  1  and  2  of 
article  12  of  the  constitution ;  but  section  1  applies  only  to  corporations  "  formed 
under  general  lav^s,"  and  this  corporation  was  not  so  formed,  but  by  special 
act;  and  section  2  only  declares  that  the  property  of  corporations  shall  be 
subject  to  taxation,  without  any  reservation  of  the  right  to  amend,  alter,  or* 
repeal  their  charters. 

Assuming,  then,  that  the  legislature  has  the  right  to  tax  this  company,  and 
to  amend,  idter,  or  repeal  its  charter,  the  inquiry  is  whether  the  exaction  here 
complained  of  is  such  a  tax  as  the  legislature  has  a  right,  under  the  limita- 
tions of  the  constitution,  to  impose,  or  is  the  section  (1453,  Gen.  St.)  such  an 
amendment,  alteration,  or  repeal  of  the  charter  of  the  plaintiff  as  the  legisla- 
ture has  a  right  to  make.  The  manifest  object  of  the  exaction  complained  of 
is  to  provide  a  fund  for  the  payment  of  the  salaries  and  expenses  of  certain 
officers  and  agencies  of  the  state  government.  The  salaries  of  the  railroad 
commissioners  ^e  fixed  by  law,  and  are  required  "to  be  paid  from  the  treasury 
of  the  state  in  [the]  manner  provided  by  law  for  the  salary  of  other  state  offi- 
cers," and  they  are  required  to  "take  the  oath  of  office  provided  by  the  con- 
stitution, and  the  oath  against  dueling," — section  1451  of  the  General  Statutes, 
as  amended  by  the  act  of  twenty-first  December,  1882,  (18  St.  13,) — and  the 
proportion  of  these  expenses  required  of  each  railroad  corporation  is  required 
to  be  assessed  by  the  comptroller  general  on  each  of  such  corporations,  and 
the  same  "shall  be  collected  by  the  several  county  treasurers,  in  the  manner 
provided  by  law  for  the  collection  of  taxes  from  such  corporations,  and  shall 
be  paid  by  the  said  county  treasurers,  as  collected,  into  the  treasury  of  the 
state,  in  like  manner  as  other  taxes  collected  by  them  for  the  state. "  The  exao- 
(ion  is  therefore  made  for  the  same  purpose  as  other  taxes;  it  is  collected  in  the 
same  manner,  and  is  disposed  of  in  like  manner,  as  other  taxes.  It  is  there- 
fore a  part  of  the  revenue  of  the  state,  just  like  any  other  taxes;  so  designated 
and  so  treated  by  the  legislature  itself.  If  this  is  not  so,  then  the  exaction 
plainly  violates  section  23  of  article  1  of  the  constitution,  which  declares:  "Pri- 
vate property  shall  not  be  taken  or  applied  for  public  use,  or  for  the  use  of 
corporations,  or  for  private  use,  without  the  consent  of  the  owner,  or  a  just 
compensation  being  made  therefor. " 

Regarding  it,  then,  as  a  tax,  the  next  inquiry  is,  what  kind  of  a  tax  is  it? 
Is  it  a  license  tax,  or  a  tax  on  an  avocation,  or  rather  on  the  privilege  of  ex- 
ercising an  avocation,  or  is  it  a  tax  on  property?  It  does  not  even  purport  to 
be  a  license  tax,  and  has  none  of  the  characteristics  of  such  a  tax.  A  license 
tax  seems,  necessarily,  to  invoke  the  idea  that,  without  the  payment  of  the 
tax  thus  imposed,  and  the  procurement  of  the  required  license,  it  would  be 
unlawful  to  pursue  the  avocation  or  carry  on  the  business  subjected  to  such 
a  tax.  It  is  a  purchase  of  the  right  to  carry  on  such  a  business.  But  there  is 
nothing  in  the  act  now  under  consideration  which,  in  the  remotest  ^egree,  in- 
dicates that  such  was  the  intention  of  the  legislature;  and  hence  I  do  not  see 
how  it  is  possible  to  regard  the  exaction  complained  of  as  a  license  tax.  But 
even  if  it  could  be  regarded  as  a  license  tax,  there  would  still  be  a  question  as 
to  the  constitutionality  of  the  act  by  which  it  is  Imposed;  for  while  It  has  been 
held  in  several  cases  {State  v.  Hayne,  4  S.  C.  40S;  State  v.  CoHimbia,  6  S. 
C.  1;  and  Charleston  v.  Oliver,  16  S.  C.  47)  that  a  tax  on  professions  or  occu- 
pations is  not  forbidden  by  the  constitution  of  the  state,  it  does  not  by  any 
means  follow  that  the  legislature  has  the  right  to  single  out  one  particular 
avocation,  or  rather,  as  in  this  case,  one  branch  of  an  avocation,  (for  the 
avocation  of  the  plaintiff  company  is  that  of  a  common  carrier,  and  the  exac- 
tion is  not  required  from  all  common  carriers,)  leaving  all  other  avocations 
and  professions  free  from  the  burden  of  such  exaction.  The  fundamental 
principle  running  through  all  the  provisions  of  the  constitution  in  reference 
to  taxation  is  that  of  uniformity  and  equality,  and  this  principle  cannot  be 
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disregarded  in  the  imposition  of  taxes  of  any  kind.  Section  1  of  article  9  pro- 
vides  that  "the  general  assembly  shall  provide  by  law  for  a  uniform  and  equal 
rate  of  assessment  and  taxation,  and  shall  prescribe  such  regulations  as  slniU 
secure  a  just  valuation  for  taxation  of  all  property,"  etc.  Now,  these  words 
advance  two  ideas,  as  is  well  said  by  Willard,  J.,  In  State  v.  Hayne,  supra: 
*' First,  equity  in  all  taxation  and  assessment;  and,  second^  valuation,  as  the 
means  of  securing  such  equality,  in  the  case  of  taxes  on  property.  The  first 
clause,  namely,  *  the  general  assembly  shall  provide  bylaw  for  a  uniform  and 
equal  rate  of  assessment  and  taxation,'  is  not,  by  its  terms,  applicable  alone  as 
peculiar  to  taxes  on  property.  It  does  not  us  the  word  '  value,'  which  is  sig- 
nificant to  taxation  as  applied  to  property.  That  expression  occurs  in  the  sec- 
ond clause  in  connection  with  the  subject  to  which  it  belongs,  namely,  taxation 
of  property.  These  clauses  are  connected  by  the  conjunction  *  and.'  Accord- 
ingly, their  grammatical  relations  admit  of  their  bearing  [having?]  independ- 
ent force  and  effect,  if  the  nature  of  the  subject-matter  admits  of  it.  ^  In  other 
words,  the  language  above  quoted  contains  two  separate  and  independent  man- 
dates to  the  legislature:  First.  That  they  shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation  of  all  ki nds.  Seoond.  That  they  shaU 
preecilbe  such  regulations  as  shall  secure  a  just  valuation  of  all  property;  and 
in  section  3d  of  article  2  there  is  another  mandate,  requiring  that  "all  taxes 
upon  property,  real  or  personal,  shall  be  laid  upon  the  actual  value  of  the  prop- 
erty taxed,  as  the  same  shall  be  ascertained  by  an  assessment  made  for  the  pur- 
pose of  laying  such  tax."  While,  therefore,  the  legislature  may  impose  taxes 
other  than  those  on  property,  they  can  only  do  so  by  a  uniform  and  equal  rate, 
which,  in  case  of  property,  is  to  be  determined  by  the  actual  value  thereof,  as 
ascertained  by  an  assessment  made  for  that  purpose.  But  as  it  seems  to  me 
clear  that  the  exaction  here  complained  of  cannot,  in  any  sense,  be  regarded 
as  a  license  tax,  I  do  not  deem  it  necessary  to  pursue  this  branch  of  the  dis- 
cussion. 

If,  then,  this  exaction  must  be  regarded  as  a  tax  upon  the  property  of  the 
plaintiff  corporation,  then  it  is  quite  clear  that  it  is  in  violation  of  the  pro- 
visions of  the  constitution  for  two  reasons:  First,  because  it  is  not  laid  upon 
the  value  of  the  property,  as  ascertained  by  an  appraisement  made  for  the 
purpose,  {State  v.  Railroad  Corps.,  4  S.  C.  376;)  and,  second,  it  would  be  a 
double  tax  upon  the  same  property;  for  it  must  be  assumed,  in  the  absence  of 
any  evidence  to  the  contrary,  that  the  ofiicers  chargidd  with  the  duty  of  col- 
lecting the  ordinary  taxes  from  this  company  have  performed  that  duty,  and 
hence  to  require  such  company  to  pay  this  additional  tax  upon  its  property 
would  be  so  plainly  in  violation  of  the  provisions  of  the  constitution  as  to 
need  no  further  remark. 

It  may  be  contended,  however,  that  it  is  n'^t  a  tak  upon  the  tangible  prop- 
erty of  the  company,  such  as  has  already  been  subjected  to  the  ordinary  tax, 
but  is  a  tax  upon  the  franchises  of  the  corporation,  the  value  of  which  is 
measured  by  the  income  derived  from  the  exercise  of  such  franchises.  If 
certain  franchises  of  corporations  are  property,  as  has  been  held  in  Society  for 
Savings  v.  Coite,  6  Wall.  594;  Provident  Inst.  v.  Massachusetts,  6  Wall,  611; 
and  Hamilton  Co.  v.  Massachusetts,  6  Wall.  632;  and  if  they  are  the  subject 
of  mortgage  and  sale,  as  held  in  Railroad  Co.  v.  Delamore,  114  U.  S.  501, 
5  Sup.  Ct.  Bep.  1009,— then  I  see  no  reason  why  such  franchises  may  not  be 
taxed  like  all  other  property,  provided  their  actual  value  has  been  ascertained 
by  an  assessment  made  for  that  purpose,  as  required  by  the  constitution.  But 
is  this  a  tax  upon  the  franchises  of  this  corporation?  It  does  not  purport  so 
to  be,  and  if  it  did,  the  tax  has  not  been  laid  upon  the  actual  value  of  the 
property  proposed  to  be  taxed,  as  ascertained  by  an  assessment  made  for  that 
purpose, — the  franchises  of  the  corporation;  but  it  is  proportioned  to  the  gross 
income  of  the  company,  which  is  manifestly  due  to  the  tangible  property 
used  in  producing  such  income,  as  well  as  to  the  intangible  property,  the 
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franchises  of  the  corporation;  for  it  is  quite  certain  that  the  franchises,  with- 
out the  aid  of  the  tangible  property*  which  has  already  been  taxed*  would 
yield  no  income.  As  was  held  in  State  y.  Railroad  Corps. ^  4  S.  0.  376, 
an  act  which  requires  every  railroad  company  within  the  state  to  pay  to  the 
treasurer,  for  the  use  of  the  state,  a  sum  of  money  determined  by  the  length 
of  its  road,  is  a  tax  upon  property,  and  is  unconstitutional  and  void,  because 
not  laid  upon  the  value  of  the  property,  so  it  seems  to  me  that  the  exaction 
here  complained  of  is,  in  effect,  a  tax  upon  the  property  of  the  plaintiff  com- 
pany, and  unconstitutional  because  not  laid  upon  the  value  of  the  property. 
But  even  regarding  this  as  a  tax  upon  the  franchises  of  this  corporation,  as 
contradistinguished  from  its  tangible  property,  and  that  the  value  of  such 
franchises  can  be  properly  measured,  and  were  intended  to  be  measured,  by 
the  gross  income  of  the  company,  then  it  could  only  be  required  to  pay  the 
same  rate  of  taxation  upon  the  value  of  such  property  as  is  imposed  upon  all 
other  property,  and  not  a  proportionate  part  of  the  expenses  of  certain  officers 
and  agencies  of  the  government.  In  addition  to  this,  a  tax  upon  the  franchises 
of  one  class  of  corporations,  while  all  other  corporations  are  not  taxed  upon 
their  franchises,  would  violate  that  fundamental  principle  of  uniformity  and 
equality  required  by  the  constitution.  If  it  should  be  said  that  this  is  a  tax 
upon  the  income  of  railroad  corporations,  and  not  upon  their  property,  either 
tangible  or  intangible,  the  proposition  would  be  met  by  the  same  objection  of 
want  of  uniformity,  inasmuch  as  no  other  corporations  or  persons  are  sub- 
jected to  such  a  tax. 

Again,  It  is  contended  that  the  legislation  here  brought  in  question  can  be 
defended  as  an  exercise  of  the  police  power.  The  power  thus  invoked  is,  no 
doubt,  very  extensive  and  very  healthful,  if  not  absolutely  necessary  to  every 
well-ordered  community;  but  its  limits  do  not  seem  to  be  very  well  defined, 
and  are,  perhaps,  indefinable  with  accuracy  and  precision.  But  I  do  not  find 
that  it  has  evei  been  regarded  as  furnishing  any  warrant  for  the  imposition 
of  taxes.  I  can  undei-stand  how  it  may  be  resorted  to  as  a  justification  for 
legislation  regulating  railroads  or  other  public  enterprises,  which,  otherwise, 
would  seem  to  be  an  unwarrantable  interference  with  private  property;  but 
I  cannot  understand  how  it  can  authorize  the  extension  of  the  taxing  power 
beyond  the  limits  prescribed  by  the  constitution.  As  is  said  by  Judge  Gooley, 
in  his  valuable  work  on  €k)nstitutional  Limitations,  p.  577:  '*The  maxim,  sio 
utere  tuo  ut  alienum  non  Icedas,  is  that  which  lies  at  the  foundation  of  the 
power;  and  to  whatever  enactment  affecting  the  management  and  business 
of  private  corporations  it  cannot  fairly  be  applied,  the  power  itself  will  not 
extend."  And  again  that  eminent  author  says:  "Even  a  provision  in  a  cor- 
porate charter,  empowering  the  legislature  to  alter,  "modify,  or  re^l  it, 
would  not  authorize  a  subsequent  act  which,  on  pretense  of  amendment,  or 
of  a  police  regulation,  would  have  the  effect  to  appropriate  a  portion  of  the 
corporate  property  to  the  public  use."  In  view  of  these  principles,  it  seems 
to  me  too  plain  for  argument  that  this  legislation  cannot  be  justified  as  an  ex- 
ercise of  the  police  power.  How  the  property  of  another  is  to  be  injured  by 
the  non-payment,  or  protected  by  the  payment,  of  the  tax  imposed  it  is  im- 
possible to  conceive.  The  payment  of  such  tax  is  not  even  essential  to  the 
existence  of  the  railroad  commission;  for,  as  we  have  seen,  the  salaries  of  the 
commissioners  are  paid  out  of  the  state  treasury  just  like  those  of  other  state 
officers,  and  whether  this  tax  is  paid  or  not,  they  get  their  salaries  all  the 
same.  I  do  not  see  how  the  maxim,  sic  utere,  etc.,  can  "fairly  be  applied"  to 
the  act  under  consideration.  There  is  no  word  in  the  act  which  indicates 
that  its  purpose  was  to  lay  any  restraint  whatever  upon  railroad  corporations 
in  the  use  of  their  property  or  franchises,  and  certainly  the  effect  of  it  would 
not  be  to  throw  any  protection  around  the  rights  of  persons  or  property.  It 
is  simply  an  act  requiring  a  particular  class  of  tax-payers  to  pay  the  entire 
amount  of  the  salaries  and  expenses  of  certain  ofiioers  and  agencies  of  the 
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state  government,  which  it  has  been  deemed  necessary  to  establish  for  the 
public  welfare,  which  amount  is  to  be  collected  and  paid  into  the  state  treasury 
in  the  same  manner  as  ''otJier  taxes." 

Finally,  it  is  urged  that  this  legislation  can  be  justified  as  an  amendment 
to  the  charter  of  the  plaintiff  company,  which  the  legislature  has  reserved  the 
light  to  make,  and  the  plaintiff,  having  accepted  its  charter  with  full  knowl- 
edge of  this  reserved  right  on  the  part  of  the  legi8lature,.must  be  regarded  as 
assenting  to  and  accepting  any  amendment  of  its  charter  whicii  the  legisla- 
ture might  see  fit,  subsequently,  to  make,  upon  the  principle,  consensus  facit 
jus.  Conceding  that,  by  virtue  of  section  1361  of  the  General  Statutes,  the 
legislature  has  reserved  the  right  to  alter,  amend,  or  repeal  the  plaintiff's 
charter,  it  does  not  follow  that  the  legislature  has  the  right  to  make  any 
amendment  they  might  see  fit  to  make,  regardless  of  the  restrictions  thrown 
around  the  exercise  of  legislative  power  by  the  organic  law  of  the  land;  and 
certainly  it  would  not  follow  that,  under  the  guise  of  an  amendment  to  the 
charter,  the  l^islature  could  utterly  disregard  the  mandates  of  the  constitu- 
tion in  reference  to  the  exercise  of  the  taxing  power,  and  go  beyond  the  limits 
prescribed  for  the  exercise  of  such  power.  The  charter  of  a  corporation  can 
only  be  amended  by  an  act  of  the  legislature,  and  it  is  not  everything  which 
assumes  the  form  of  an  act  of  the  general  assembly  which  has  the  force  and 
effect  of  an  act.  If  it  is  in  conflict  with  any  of  the  provisions  of  the  consti- 
tution, it  is  not  an  act,  no  matter  what  may  be  its  form.  It  is  an  absolute 
nullity.  Hence,  whenever  the  legislature  undertakes  to  make  an  amendment 
of  the  charter  of  a  corporation  by  an  act  which  has  not  been  passed  in  the 
manner  prescribed,  or  the  terms  of  which  are  in  conflict  with  some  provision 
of  the  constitution,  there  is  no  amendment,  because  the  act  purporting  to 
make  such  amendment  is  a  nullity.  Thus,  if  the  legislature  should,  in  the 
most  formal  manner,  pass  an  act  declaring  that  the  charter  of  a  certain  cor- 
poration should  be  so  amended  as  that  the  half  or  the  whole  of  its  property 
shouM  be  turned  over  to  another  corporation,  there  could  be  no  doubt  that  such 
an  act  would  be  an  absolute  nullity,  being  in  direct  conflict,  not  only  with  the 
plainest  principles  of  justice,  but  also  with  the  express  terms  of  section  23, 
art.  1,  Const.,  and  hence  there  would  be  no  amendment  of  the  charter  of 
such  corporation.  So,  if  section  1453  of  the  General  Statutes  could  be  regarded 
as  a  proposed  amendment  to  the  charters  of  all  the  railroad  corporations  in  the 
state  whose  charters  are  subject  to  legislative  control,  though  there  is  not  a 
single  word  in  the  section  which  indicates  that  such  was  the  purpose  or  in- 
tention of  the  legislature,  yet  if  the  provisions  of  such  section  are  in  conflict 
with  the  provisions  of  the  cnrganio  law,  as  I  think  they  are,  in  reference  to  the 
taxing  power,  then  the  section  is  an  absolute  nullity,  and  there  is  no  amend- 
ment to  the  charter  of  the  plaintiff  company. 

But  it  is  said  that  the  company,  having  accepted  its  charter,  with  full 
knowledge  of  the  fact  that  the  legislature  had  retained  the  right  to  alter  and 
amend  it,  must  be  regarded  as  waiving  the  protection  of  any  constitutional  pro- 
vision, and  oonsenting,  in  advance,  to  any  amendment  the  legislature  might 
see  flt  to  make,  and  therefore  it  is  bound  thereby  as  matter  of  contract.  It 
must  be  remembered,  however,  that  while  the  company,  when  it  accepted  its 
charter,  must  be  regarded  as  having  done  so  with  notice  of  the  fact  that  the 
legislature  reserved  the  right  to  amend,  yet  it,  at  the  same  time,  had  notice 
of  the  several  provisions  of  the  constitution  placing  limitations  upon  the  leg- 
islative power,  and  therefore  it  had  a  right  to  assume  £hat  the  l^islature  could 
and  would  only  exercise  the  reserved  right  to  amend,  within  the  limitations 
prescribed  by  the  constitution.  Hence  it  cat)  not  properly  be  said  that  the  cor* 
poration,  by  accepting  its  chai-ter,  with  notice  of  the  reserved  right  to  amend, 
consented  that  the  legislature  might  make  any  amendment  to  its  charter,  but 
only  such  as  it  could  make  within  the  limitations  prescribed  by  the  constitu- 
tion.   It  could  not  assume,  or  even  anticipate,  that  the  legislature  would  vio- 
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Late  the  law  of  its  existence,  and  undertake  to  do  that  which  the  people,  in 
their  sovereign  capacity,  had  forbidden  them  from  doing. 

I  think,  therefore,  that  the  judgment  below  should  be  reversed,  and  the 
case  remanded  for  a  new  trial. 


(27  s.  C.  4W) 

LuDDEN  &  Bates  Southern  Musio  House  o.  Dusenberry. 

{Supreme  Court  of  South  Carolina,    November  25,  1887.) 

1.  Sale — What  Constitutes— Rent  with  Option  to  Pubohasb. 

Plaintiff  shipped  an  organ  to  one  under  a  written  agreement  to  pay  a  certain  snm 
per  month  as  rent,  witli  a  clause  that  he  might  purchase,  at  any  time  during  its 
continuance,  by  paying  a  stipulated  price  therefor,  and  tliat  the  amount  paid  as 
rental  or  advance  deposit  should  be  deducted  from  the  price.  Beld,  that  it  was  a 
contract  of  hiring,  and  not  of  sale. 

2.  Bailment^- Of  Pebsonal  Property— Resebvatiow  of  Rights— Ddtt  to  Record— 

Acts  S.  C.  Decbmbrb  21,  1882. 

Act  8.  C.  December  21,  1882,  (18  St.  85,)  provides  that  every  agreement  between 
vendor  and  vendee,  or  bailor  and  bailee,  of  personal  property,  whereby  the  vendor 
or  bailor  reserves  any  right  to  himself,  shall  be  null  and  void  as  to  subsequent 
creditors,  or  purchasers  without  notice,  unless  reduced  to  writing,  and  recorded  as 
provided  for  mortgages.  Plaintiffs  rented  an  organ  under  a  written  agreement,  and 
It  was  shipped  to  lessee,  but  was  levied  upon  at  the  depot  before  the  lessee  received 
it,  under  a  judgment  against  him,  and  sold  by  the  sheriff  to  the  defendant.  Held, 
that  as  the  lease  was  not  recorded,  and  defendant  did  not  know  of  it»  he  was  entitled 
to  a  judgment  for  the  possession  of  the  property. 

Appeal  from  court  of  common  pleas,  Horry  ooanty. 

The  Ludden  &  Bates  Southern  Music  House,  plaintiffs,  sued  George  H. 
Dusenberry,  defendant,  to  recover  possession  of  an  organ  sold  to  defendant 
at  an  execution  sale.    Judgment  for  defendant,  and  plaintiffs  appealed. 

W.  W.  Harllee,  for  plaintiffs.     Walsh  <&  Scarborough,  for  defendant. 

MoIVER,  J.  This  action  was  brought  by  the  plaintiffs  to  recover  possession 
of  an  organ  shipped  by  the  plaintiffs  from  Goldsborough,  North  Carolina,  to 
A.  W.  Franks,  at  Bucks ville.  South  Carolina,  on  or  about  the  twenty-sixth 
of  March,  1884,  under  an  agreement  of  which  the  following  is  a  copy: 

"NoTiOE  TO  Lessee.  Carefully  read  the  terms  of  agreement  before  sign- 
ing, as  no  verbal  or  written  agreement  or  understanding  not  contained  herein 
will  be  recognized  by  us. 

[Signed]  "Ludden  &  Bates  Southern  Music  House. 

"This  certifies  that  I,  A.  W  Fmnks,  now  residing  at  Bucksville,  Horry 
county,  South  Carolina,  have  received  of  Ludden  &  Bates  Southern  Music 
House  one  Packard  organ,  style  14,  No.  22,160,  and  valued  at  ninety-five  dol- 
lars, which  I  am  to  use  with  care,  and  to  return  in  as  good  condition  as  it  now 
is,  the  ordinary  use  and  wear  thereof  excepted;  and  in  case  of  loss  or  damage 
by  fire,  water,  tempest,  or  otherwise,  I  agree  to  make  good  such  loss  or  dam- 
age. I  have  agreed  to  hire  said  instrument  for  the  term  of  nine  months  from 
this  date,  and  to  pay  during  said  term  the  sum  of  ninety-five  dollars  as  rent 
therefor,  in  the  following  manner,  viz. :  Ten  dollars  on  the  twenty-fifth  day 
of  March,  1884,  which  is  in  payment  of  the  rent  for  the  first  month  only, 
and  as  advance  deposit  to  secure  against  damages  to  said  instrument  while  in 
my  possession,  or  for  any  expenses  incurred  in  its  recovery  in  case  the  afore- 
said rental  payments  are  not  paid  as  agreed;  and  thereafter  ten  dollars  on  the 
twenty-fifth  day  of  each  and  every  month  therejafter  during  the  term  above 
specified,  with  interest  at  the  rate  of  8  per  cent,  after  maturity  upon  all  rental 
payments  not  made  as  above  stipulated.  I  further  agree  to  make  all  payments 
in  current  funds  at  their  office  at  Savannah,  Georgia,  without  notice  or  de- 
mand, and  to  assume  all  cost  of  remittance  or  collection  of  drafts,  etc.  But 
if  default  shall  be  made  in  either  of  said  payments,  or  1  shall  sell,  offer  for 
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sale,  remove,  or  attempt  to  remove,  tlie  said  instrument  from  my  aforesaid 
residence,  without  the  written  consent  of  said  Ludden  &  Bates  Southern  Music 
House,  then  and  in  that  case  I  agree  to  return  the  same,  and  they  or  their 
agent  may  resume  actual  possession  thereof;  and  I  hereby  authorize  and  em- 
power the  said  Ludden  &,  Bates  Southern  Music  House  or  its  agent  to  enter 
the  premises  wherever  said  instrument  may  be,  and  take  and  carry  the. same 
away,  hereby  waiving  any  action  for  trespass  or  damages  therefor,  and  dis- 
claiming any  riglit  of  resistance  thereto.  And  I  further  agree  to  pay  all  ex< 
penses  incurred  by  the  said  Ludden  &  Bates  Southern  Music  House  in  the 
renting  and  returning  of  said  instrument,  including  reasonable  attorney  fees, 
all  other  legal  expenses  which  may  be  incurred  in  obtaining  possession  of  said 
instrument,  or  in  the  collection  of  any  payments  due  thereon.  It  is  also  f  ur« 
ther  understood  that  I  may,  at  any  time  within  said  term  of  rental,  purchase 
the  said  instrument  by  paying  the  above  valuation  tlierefor,  and  then,  and  in 
that  case  only,  all  amounts  theretofore  paid  as  rental  or  advance  deposit  shall 
be  deducted  from  price  of  instrument. 

"Witness  my  hand  and  seal  this  twenty-fifth  day  of  March,  1884. 

[Signed]  "A.  W.  Franks,    [l.  s.]" 

When  the  organ  reached  its  destination  at  Bucksville  it  was  stored  m  a 
warehouse,  and  when  Franks,  some  time  after  its  arrival,  applied  for  it,  offer- 
ing to  pay  the  freight,  but  declining  to  pay  the  storage,  he  could  not  get  it. 
Afterwards,  on  the  fifteenth  of  July,  1884,  the  organ  while  still  in  the  ware- 
bouse,  was  levied  on  by  the  sheriff,  under  an  execution  issued  to  enforce  a 
judgment  recovered  by  Sampson  &  Son  against  Franks  in  1883,  and  at  the 
sale  under  snch  execution  the  defendant  became  the  purchaser,  and  he,  hav- 
ing complied  with  his  bid,  took  possession  of  the  organ,  and  this  action  was 
then  brought  against  him  by  the  plaintiffs  to  recover  possession  of  the  organ; 
they  basing  their  claim  upon  the  grounds  that  Franks  never  had  any  such  title 
to  or  possession  of  the  organ  as  would  subject  it  to  the  lien  of  an  execution 
against  him,  and  that  defendant  could  not  daim  the  protection  accorded  to  a 
subsequent  purchaser  for  valuable  consideration  without  notice.  Under  the 
charge  of  the  circuit  judge,  the  jury  rendered  a  verdict  for  the  defendant,  and 
from  the  judgment  entered  thereon  the  plaintiffs  appealed,  upon  the  several 
grounds  set  out  in  the  record.  These  grounds  raise  three  questions:  (1) 
Whether  Franks  ever  had  such  a  possession  of  the  organ  as  would  render  it 
liable  to  levy  and  sale  under  an  execution  against  him;  (2)  whether  the  title 
to  the  organ  ever  passed  out  of  the  plaintiffs,  either  absolutely  or  condition- 
ally, and  into  Franks;  (8)  whether  the  defendant  can  claim  the  protection 
accorded  to  a  subsequent  purchaser  for  valuable  consideration  without  notice. 
These  questions  all  depend  upon  the  answer  to  the  inquiry,  what  was  the  real 
nature  of  the  contract  between  the  plaintiffs  and  Franks,  as  evidenced  by  the 
agreement,  of  which  a  copy  is  above  set  out?  If,  as  the  circuit  judge  in- 
structed the  jury,  the  true  construction  of  this  agreement  is  that  it  was  a  con- 
tract for  the  conditional  sale  of  the  organ,  whereby  the  plaintiffs  retained  the 
title  for  the  purpose  of  securing  the  payment  of  the  purchase  money,  then 
clearly  the  relations  between  the  parties  were  those  of  mortgagor  and  mort- 
gagees, {Strati  V.  Screven,  19  S.  G.  445;)  and  as  the  agreement  was  not  re- 
corded, and  there  is  no  pretense  that  the  defendant  had  actual  notice  of  the 
agreement,  he  was  clearly  in  the  position  of  a  subsequent  purchaser  for  valu- 
able oonsideration  without  notice,  under  the  case  of  McKnight  v.  Gordon,  13 
Bich.  Eq.  222.  So,  too,  if  there  was  a  conditional  sale  of  the  organ,  then  the 
delivery  to  the  carrier  was  a  delivery  to  the  consignee,  Franks,  although  he 
never  acquired  the  actual  possession,  and  the  instrument,  wherever  found, 
would  be  liable  to  levy  under  an  execution  against  Franks.  Indeed,  it  ap- 
pears from  the  terms  of  the  agreement  itself  that  Franks  acknowledged  hav- 
ing received  the  article;  and  if  he  chose  to  take  it  at  Savannah,  where  the 
agreement  seems  to  have  been  executed,  it  must  thenceforward  be  regarded 
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as  in  his  possession  through  his  agent,  the  carrier,  by  whom  it  was  trans« 
ported  to  Bucks ville. 

The  only  serious  question,  then,  in  the  case,  is  as  to  the  construction  and 
effect  of  the  written  agreement  entered  into  between  the  plaintiffs  and  Franks. 
There  can  be  no  doubt  that  it  is  competent  for  parties  to  enter  into  a  written 
agreement  for  the  hire  or  loan  of  a  chattel,  and,  until  the  passage  of  the  act 
hereinafter  referred  to,  there  was  no  law  requiring  such  an  agreement  to  be 
recorded  in  order  to  protect  such  chattel  from  the  claims  of  the  creditors  of, 
or  purchasers  from,  the  hirer  or  borrower,  whether  antecedent  or  subsequent. 
It  being  clearJy  competent  for  parties  to  make  such  an  agreement,  the  prac- 
tical inquiry  in  this  case  is  whether  they  have  done  so.  What  was  the  inten« 
tion  of  the  parties  in  making  this  agreement?  This  must  be  discovered  from 
the  words  which  they  have  used,  for  we  have  no  evidence  beyond  that.  Look- 
ing, then,  to  the  language  employed,  it  would  seem  that  they  could  not  well 
have  used  stronger  language  than  was  employed  to  express  an  intention  to 
make  a  contract  of  hiring.  The  transaction  is  so  characterized,  in  express 
terms,  throughout  the  whole  instrument,  and  there  is  not  a  word  in  it  that 
indicates,  in  the  remotest  degree,  that  the  parties  contemplated  a  sale,  until 
we  come  to  the  last  paragraph,  and  then  the  language  used  clearly  imports, 
not  an  intenr.on  to  make  a  present  sale,  but  simply  an  intention  to  give  Franks 
an  option  to  buy  at  some  future  time,  if  he  shall  t?ien  desire  to  do  so.  ,  The 
language  is:  **I  may,  at  any  time  within  said  term  of  rental,  purchase  the 
said  instrument;"  it  is  not  *'Itmll"  purchase.  This  clearly  negatives  the  idea 
that  there  was  a  sale  at  the  time  the  agreement  was  entered  into,  and  does 
not  even  denote  an  intention  that  there  was  to  be  a  sale,  at  all  events,  at  some 
future  time,  but  simply  an  intention- that  Franks  might,  within  the  time  lim- 
ited, become  the  purchaser,  if  he  saw  fit  to  do  so;  but  there  was  nothing  to 
bind  him  to  become  a  purchaser  if  he  did  not  thereafter  choose  to  buy.  How 
such  language  can  be  construed  as  evidencing  an  intention  to  sell  at  the  time 
the  agreement  was  entered  into,  it  is  difficult  to  conceive.  For,  if  that  was 
the  intention,  then  it  would  have  been  not  only  useless,  but  absurd,  to  insert 
the  provision  that  Franks  might  at  a  subsequent  time,  if  he  saw  fit  to  do  so, 
become  the  purchaser.  It  would  certainly  look  very  much  like  an  absurdity 
for  a  man,  after  having  entered  into  a  contract  for  the  purchase  of  an  article, 
to  insert  in  such  contract  a  stipulation  that  he  might  thereafter  have  the  op- 
tion of  purchasing  the  same  article, — a  privilege  to  buy  an  article  which  he 
had  already  bought. 

Test  the  question  in  this  way:  Suppose  that,  upder  this  agreement, Franks 
had  received  actual  possession  of  the  organ,  and,  after  enjojring  such  posses- 
sion for  four  months,  the  instrument  had  been  destroyed,  or  rendered  entirely 
useless,  by  the  act  of  God  or  the  public  enemy,  and  that  Franks  had  there- 
upon offered  to  rescind  the  contract,  offering  to  pay  the  stipulated  rent  for 
four  months;  would  it  have  been  possible  for  the  plaintiffs  to  recover  the 
whole  amount  of  $95?  This  would  depend  upon  an  inquiry  whether  the  con 
tract  was  one  of  rent  or  sale.  If  the  former,  Franks  would  undoubtedly  be 
only  liable  for  the  stipulated  rent  during  the  term  which  he  engaged  the  use 
of  the  thing  hired,  (Bacot  v.  Pamdl,  2  Bailey,  424;  Coogan  v.  Parker^  2  S. 
0. 255;)  but,  if  the  latter,  then  he  would  be  clearly  liable  for  the  whole  amount. 
The  plaintiffs,  relying  upon  this  agreement,  certainly  could  not  chiim  that 
there  was  a  sale,  for,  as  we  have  seen,  the  contract,  in  express  terms,  charc- 
terizes  the  transaction  as  an  agreement  for  rent,  and  not  for  sale;  the  only 
mention  of  a  sale  being  in  the  latter  part  of  the  agreement,  where  Franks  re- 
serves the  right  to  become  a  purchaser  at  some  future  time.  So  that  it  can- 
not be  said  that  there  was  even  an  agreement  to  sell  at  a  future  time,  as  there 
was  nothing  to  bind  Franks  to  become  a  purchaser,  but  that  was  left  entirely 
to  his  own  option.  But,  even  if  the  contract  could  be  regarded  as  an  agree- 
ment to  sell  at  a  future  time,  that  would  be  a  very  different  thing  from  a  pres- 
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ent  sale.  As  is  said  in  1  Pars.  Ck)nt.  528:  "An  agreement  to  sell  is  a  differ- 
ent thing  from  a  sale,  and  tlierefore  no  mere  promise  to  sell  hereafter  amounts 
to  a  present  sale. "  If,  therefore,  under  the  olrcumstances  supposed,  the  plain- 
tiffs had  brought  an  action  against  Franks  to  recover  the  price  of  the  organ, 
Franks  could  certainly  have  claimed  that  he  was  not  liable,  because  there  was 
no  contract  of  sale,  but,  at  most,  simply  a  reservation  on  his  part  of  the  op- 
tion to  become  a  purchaser,  of  which  he  had  ever  availed  himself. 

The  only  ground  upon  which  it  is  contended  that  this  agreement  was  really 
intended  as  a  contract  of  sale,  and  not  of  hiring,  is  the  fact  that  the  rent  or 
hire  reserved  amountedito  as  much  as  the  purchase  money.  This,  standing 
alone,  in  the  absence  of  any  evidence  of  any  fraud  or  undue  advantage,  would 
not  be  sufficient  to  convert  the  plainly-expressed  intentions  of  the  parties  into 
something  else  which  they  have  not  expressed.  If  parties  have  the  right,  as 
they  unquestionably  have,  to  make  a  contract  for  the  renting  or  hiring  of  per- 
sonal property,  the  mere  fact  that  the  rent  or  hire  agreed  upon  is  extravagantly 
high  cannot  have  the  effect  of  defeating  the  contract,  or  converting  it  into  a 
contract  of  a  wholly  different  character. 

This  case  differs  materially  from  the  cases  of  Talmadge  v.  Oliver^  14  S.  C. 
522;  Strauh  v.  Soreoen^  19  S.  C.  445;  and  Herring  v  Cannon,  21  S.  C.  212, 
cited  in  the  argument.  In  Talmadge  v.  Oliver ,  the  contract,  by  its  express 
terms,  plainly  implied  that  the  horse  &ere  in  question  was  delivered  to  Foster, 
upon  the  consideration  that  Foster  was  to  board  Talmadge  and  wife  for  a 
specified  time,  and  that  Talmadge  merely  reserved  the  title  to  the  horse  as  se- 
curity for  the  performance  of  Foster's  agreement.  Practically,  it  amounted 
to  this,  that  Talmadge  sold  the  horse  to  Foster,  and  was  to  receive  payment 
of  the  price  in  the  board  of  himself  and  wife;  and  to  secure  the  performance 
of  this  agreement  by  Foster  to  furnish  the  board — to  pay  the  purchase  money — 
Talmadge  reserved  title  to  the  horse.  This  was  held  to  amount  to  a  mortgage, 
or,  rather,  an  instrument  in  the  nature  of  a  mortgage,  for  all  the  incidents  to 
such  a  transaction  were  there  present, — the  obligation  of  Foster  to  pay  the 
purchase  money  of  the  horse  in  board,  and  the  retention  of  title  by  Talmadge 
to  secure  the  performance  of  such  obligation.  So,  in  Strauh  v.  Screven,  the 
notes  sued  upon,  in  terms,  imported  a  sale  of  the  mills,  and  the  retention  of 
the  title  to  secure  the  payment  of  the  purchase  money;  and  hence  it  was  held 
that  the  relation  between  the  parties  was  that  of  mortgagor  and  mortgagee. 
In  Herring  v.  Cannon,  the  agreement  showed,  in  express  terms,  that  there 
was  a  sale  of  the  safe,  and  that  the  retention  of  the  title  was  to  secure  the 
payment  of  the  purchase  money ;  "this  note  having  been  given  to  said  Herring 
A  Co.  in  part  payment  for  a  safe,  and,  in  accordance  with  the  terms  of  an 
agreement /or  the  purchase  thereof,  said  Herring  &  Co.  do  not  part  with  any 
title  thereto  until  the  purchase  money  has  been  fully  paid."  It  was  therefore 
plain  that  the  transaction  was  in  the  nature  of  a  mortgage.  In  all  these  cases, 
ttierefore,  it  appeared  from  the  terms  of  the  agreements  that  the  transactions 
were  intended  by  the  parties  to  be  sales,  and  there  was  nothing  to  show  that 
the  transacMon  was  <^  a  different  character, — an  agreement  for  a  loan  or  a 
hiring.  Here,  however,  the  agreement  by  its  express  terms,  does  show  a  con- 
tract for  hidng,  and  does  not  show  any  contract  of  sale. 

If,  therefore,  this  case  had  arisen  under  the  act  of  1843,  as  it  was  orignally 
adopted,  or  as  it  was  re-enacted  in  sections  2022,  2346,  Gen.  St.  1882,  the 
defendant  would  not  have  been  able  to  avail  himself  of  the  protection  accorded 
to  subsequent  purchasers  for  valuable  consideration  without  notice,  because 
by  that  act  such  protection  was  accorded  only  against  an  unrecorded  mort- 
gage, or  instrument  in  the  nature  of  a  mortgage,  and  against  a  vendee  claim- 
ing under  a  verbal  agreement  for  the  sale  of  personal  property;  because  if  the 
agreement  was,  as  we  have  seen,  not  a  contract  of  sale,  but  a  contract  of  hir- 
ing, there  could  be  no  ground  for  construing  the  agreement  as  a  mortgage, 
or  an  instrument  in  the  nature  of  a  mortgage,  nor  could  Franks  be  regarded 
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as  a  vendee.  But  by  the  act  of  twenty-first  December,  1882,  (18  St  35,)  which 
seems  to  have  been  overlooked  on  circuit,  as  well  as  in  the  argument  here, 
very  important  and  material  amendments  have  been  made  to  section  2022, 
Gen.  St.,  whereby  that  section  now  reads  as  foUows:  "Every  agreement  be- 
tween the  vendor  and  vendee,  bailor  and  bailee,  of  personal  property,  whereby 
the  vendor  or  bailor  shall  reserve  to  himself  any  interest  in  the  same,  shall  be 
null  and  void  as  to  subsequent  creditors,  or  purchasers  for  valuable  consider- 
tion  without  notice,  unless  the  same  be  reduced  to  writing,  and  recorded  in 
the  manner  now  provided  by  law  for  the  recording  of  mortgages;  provided 
that  nothing  herein  contained  shall  apply  to  livery  stable  keepers,  innkeepers, 
or  any  other  persons  letting  or  hiring  property  for  a  temporary  purpose. "  It 
will  thus  be  seen  that  the  law,  as  it  now  stands,  and  as  it  stood  when  the 
agreement  herein  controversy  was  made,  is  no  longer  confined  to  t>^&a2  agree- 
ments, but  extends  to  etiei-y  agreement,  and  that  it  covers  agreements  between 
bailor  and  bailee,  as  well  as  those  between  vendor  and  vendee,  and  that  all 
such  agreements  must  be  reduced  to  writing,  and  recorded  like  mortgages,  in 
order  to  make  them  valid  against  the  claims  of  subsequent  creditors*  or  pur- 
chasers for  valuable  consideration  without  notice.  Inasmuch,  therefore,  as 
the  agreement  here  in  question  was  never  recorded,  and  inasmuch  as  there  is 
no  evidence  that  the  defendant,  who,  as  we  have  seen,  must  be  regarded  as  a 
subsequent  purchaser,  ever  had  any  notice  of  the  agreement,  it  is  quite  clear 
that,  even  regarding  the  agreement  as  a  contract,  not  of  sale,  but  of  a  contract 
of  hiring,  which  is  a  bailment,  the  defendant  was  entitled  to  recover. 

The  judgment  of  this  court  is  that  the  judgment  of  the  drcuit  court  be  af- 
firmed. 

S1MFSON9  Oi  J.,  and  MoQowAN,  J.*  concur* 

(27  S.  C.  479) 

GouRDiN,  Trustee,  v*  Deas  and  othere. 

(Supreme  Court  of  South  Oarolina.    November  28,  1887.) 
flBTATra — Rkmaimpbrs— Aftbb-Bobii  Ghildbbn. 

A  deed  of  conveyance  was  made  to  the  plaintiff  as  trostee,  with  habendum  as  fol- 
lows: **To  have  and  to  hold  unto  the  sala  [trustee,]  in  trust  for  *  *  * ,  to  her 
sole,  separate,  and  exclusive  use,  free  from  the  debts  of  her  present  or  any  future 
husband,  for  life;  and  after  her  death  to  her  issue,  to  take  pergtirpes,  his  [their] 
heirs  and  assigns,  to  his  and  their  use,  benefit,  and  behoof  forever."  Held,  that  the 
remainders  vested  in  such  of  the  issue  as  were  in  esse  at  tlie  date  of  the  deed,  open- 
ing to  let  in  other  issue  whose  interests  became  vested  at  their  birth;  that  such 
vested  interests  were  not  divested  by  the  death  of  any  such  issue,  leaving  no  issue, 
during  the  life-time  of  the  life-tenant;  and  that  the  grandchildren  were  not  each 
entitled  to  an  equal  share  with  the  issue  of  the  life-tenant. 

Appeal  from  common  pleas  circuit  court  of  Charleston  county.  Kebshaw* 
Judge. 

H.  B.  Loring,  Simons  dk  Cappelmann^  and  William  M.  Qourdin,  foi 
plaintiff.  Trenholm  &  RTiett,  B,  ff.  Rutledge,  and  Henry  A.  Be  Sauesure* 
cor  defendants. 

MoIvER,  J.  The  questions  presented  by  this  appeal  arise  upon  the  con- 
struction of  a  deed  whereby  certain  real  estate  was  conveyed  to  the  plain- 
tiff, '4n  trust  for  Eliza  C.  Deas,  wife  of  B.  0.  Deas,  to  her  sole,  separate,  and 
exclusive  use,  free  from  the  debts,  contracts,  or  liabilities  of  her  present  or 
any  future  husband,  for  life;  and  after  her  death  to  her  issue,  to  take  per 
etirpeSy  hie  heirs  and  assigns,  to  his  and  their  use,  benefit,  and  behoof  for^ 
ever.**  The  word  **his,"  which  we  have  italicized  in  this  quotation,  is  mani- 
festly a  clerical  error,  and  should  have  been  "their,"  and  this  seems  to  be 
conceded  by  all  parties.  Eliza  C.  Deas  had,  in  all,  eight  children,  viz.,  Rob- 
ert L.,  Zephaniah,  John  S.,  James  C,  Maria  S.  Eaden,  Eliza  J.  Beady»  Jean* 
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nette  A.  Deas,  and  Mary  Clara  Mason;  of  whom,  as  is  stated  in  the  "case," 
**some  were  in  esse  at  the  time  of  this  conveyance,  and  some  were  born  sub- 
sequently," but  it  is  not  there  slated  which  of  them  were  in  esse  at  the  dale 
of  the  deed,  and  which  were  born  subsequently^  though  it  is  stated  in  the 
circuit  decree  that  Robert  L.  Deas  was  in  esse  at  the  time  the  deed  was  exe- 
cuted. Robert  L.  Deas  died  in  1865,  without  issue,  leaving  a  will  whereby 
he  gave  all  his  right,  title,  and  interest  in  the  property  covered  by  the  deed 
to  his  wife,  who  is  now  the  defendant  Hannah  G.  Allen,  one  of  the  appel- 
lants herein.  Zephaniah  Deas  died  intestate,  'previous  to  his  mother,  with- 
out issue,  leaving  a  widow,  the  defendant  Julia  W.  Deas,  who  is  also  one  of 
the  appellants.  John  S.  Deas  died  intestate,  previous  to  his  mother,  leaving 
a  widow,  the  defendant  Fanny  Deas,  sind  six  children,  who  are  likewise  de- 
fendants. James  C.  Deas  is  still  living,  unmarried,  never  having  had  issue. 
Maria  S.  Eaden  is  still  living,  but  without  any  issue.  Eliza  J.  I^ady  is  still 
living,  having  issue,  two  sons,  who  are  defendants.  Jeannette  A.  Deas  is 
still  living,  and  has  issue*  five  children,  who  are  defendants,  but  make  no 
claim.  Mary  Clara  Mason  is  still  living,  having  issue,  seven  children,  the 
youngest  of  whom  was  born  subsequent  to  the  death  of  the  life-tenant,  Eliza 
C.  Deas,  and  these  children  sure  defendants  and  appellants  herein.  Eliza  0. 
Deas,  having  executed  a  mortgage  to  the  defendant  Martha  S.  Eaden  on  the 
property  in  question,  in  which  the  defendants  Jeannette  A.  Deas,  Mary 
Clara  Maeon,  Eliza  J.  Ready,  and  James  C.  Deas  joined,  departed  this  life  in 
1886,  having  by  her  will,  of  which  the  defendant  H.  E.  Young  is  executor, 
undertaken  to  devise  the  property  covered  by  the  deed  to  the  defendants 
Jeannette  A.  Deas  and  Mary  Clara  Mason.  Soon  after  her  death,  the  plain- 
tifFf  as  trustee,  instituted  this  action,  to  which  all  persons  who  could  by  any 
possibility  have  any  interest  in  the  property  are  made  parties,  for  the  pur- 
pose of  obtaining  the  instructions  of  the  court  as  to  the  disposition  of  the 
property  after  the  death  of  the  life-tenant.  The  circuit  Judge  held  that  Eliza 
C.  Deas  took  an  estate  for  her  life  only,  with  remainder  to  her  issue,  and 
therefore  she  could  neither  devise  nor  charge  the  estate  after  her  death. 
Hence  her  attempt  to  devise  it  must  be  regarded  as  futile,  and  the  mortgage 
bound  only  the  shares  of  such  of  the  remainder-men  as  joined  in  the  mort- 
gage. The  remainder  he  held  was  a  vested  remainder,  vesting,  at  the  time 
of  the  execution  of  the  deed,  in  such  of  the  issue  as  were  then  in  esse^  and 
opening  to  let  in  such  other  issue  as  were  bom  during  the  life*time  of  the 
life-tenant.  But  he  held  that  the  remainder  was  only  to  vest  in  possession 
after  the  death  of  the  life-tenant,  and  was  divested  by  the  death  of  any  of  her 
children  during  her  life-time.  Hence  he  held  that  at  the  death  of  Eliza  C. 
Deas  the  property  was  distributable  among  her  children  and  grand-children 
then  living,  so  that  each  child  should  take,  in  fee-simple,  one  portion,  and 
the  children  of  each  deceased  child  should  take,  in  fee-simple,  the  share  which 
their  respective  parents  would  have  taken  if  then  living;  thus  excluding  the 
representatives  of  Robert  L.  Deas  and  Zephaniah  Deas,  who  had  both  died 
without  issue  in  the  life-time  of  the  life-tenant.  He  therefore  adjudged 
that  the  property  be  divided  into  six  equal  shares,  of  which  James  C.  Deas, 
Maria  S.  Eaden,  Eliza  J.  Ready,  Jeannette  A.  Deas,  and  Mary  Clara  Mason 
should  each  take  one  share,  and  that  the  children  of  John  S.  Deas,  deceased* 
should  take  among  them  the  remaining  share;  and  that  the  shares  of  James 
C.  Deas,  Jeannette  A.  Deas,  Mary  Clara  Mason,  and  Eliza  J.  Ready,  who 
had  Joined  in  the  mortgage  to  Maria  S.  Eaden,  should  be  charged  with  the 
mortgage  debt.  From  this  judgment  the  defendants  Hannah  G.  Allen,  as 
devisee  of  Robert  L.  Deas,  and  the  defendant  Julia  W.  Deas,  as  one  of  the 
heirs  at  law  of  Zephaniah  Deas,  appeal,  upon  the  ground  that  the  circuit 
Judge  erred  in  excluding  them  as  such  from  any  participation  in  the  division 
of  the  property.  The  children  of  Mary  Clara  Mason  also  appeal*  upon  the 
ground  that  the  circuit  Judge  erred  in  holding  that  they  are  not  entitled  (• 
y.4s.E.no.2 — 6 
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share  with  their  mother  the  portion  coming  to  the  stock  represented  by  her. 

We  agree  with  the  circuit  judge  that  Eliza  G.  Deas  took  only  an  estate  for 
her  life^  with  remainder  to  her  issue;  the  rule  in  Shelley^ s  Ca$e  not  applying, 
for  the  reasons  given.  Indeed,  this  does  not^eem  to  be  questioned  by  any 
of  the  appellants,  and  the  main  inquiry  is  as  to  the  character  of  the  re- 
mainders,— whether  they  were  vested  or  contingent, — and,  if  vested,  whether 
they  were  liable  to  be  divested  by  the  death  of  any  of  the  children,  without 
issue,  during  the  life  of  the  life-tenant.  The  authorities  in  this  state  appear 
to  be  somewhat  conflicting,  but  it  seems  to  us  that  the  more  recent  cases 
support  the  view  that  the  remainders  vested  in  such  of  the  issue  as  were 
in  esse  at  the  date  of  the  deed,  at  that  time,  opening  to  let  in  other  issue  as 
they  came  into  existence,  whose  interests  were  also  vested  at  their  birth, 
and  that  such  vested  interests  were  not  divested  by  the  death  of  any  such 
issue,  leaving  no  issue,  in  the  life-time  of  the  life-tenant,  and  hence  that  the 
circuit  judge  erred  in  excluding  the  representatives  of  Robert  L.  Deas  and 
Zephaniah  from  any  participation  in  the  division  of  the  property. 

Myers  v.  Myers,  (1827,)  2  McCord,  Eq.  214.  The  devise  was  to  '^my  grand- 
children, being  the  lawful  issue''  of  my  son  David,  **to  them  and  their  heirs 
forever."  •  At  the  date  of  the  will  David  had  two  children;  his  wife  being 
then  pregnant  with  another,  who  was  born  previous  to  the  death  of  testator. 
After  the  death  of  testator,  David  had  six  other  children;  and  the  question  in 
the  case  was  whether  these  six  were  entitled  under  the  will.  The  court 
held  that  the  general  rule  was  "that,  where  there  is  an  indefinite  period  for 
distribution,  the  legacy  vests  at  the  death  of  the  testator,  and  that  none  can 
take  except  those  in  esse  at  that  time;  but  that,  where  there  is  a  fixed  period 
when  the  distribution  is  to  take  place,  *  *  «  then  all  the  children  born 
before  that  time  will  come  in  for  a  distributive  share,  and  such  as  are  subse- 
quently born  will  be  excluded."  The  court,  having  determined  that  the 
peiiod  for  distribution  was  the  death  of  testator,  held  that  the  six  postnati 
children  were  excluded.  It  will  be  observed  that  the  exact  point  raised  here 
was  not  decided  in  that  case,  inasmuch  as  none  of  the  children  hud  died  after 
the  death  of  the  testator,  though  the  language  used  in  stating  the  rule — ''none 
can  take  except  those  in  esse  at  the  time"  fixed  for  distribution— would  seem 
to  exclude  those  who  died  before  that  time. 

Swinton  V.  Legare,  (1827,)  2  McGord,  Eq.  440.  The  legacy  was  to  A.  for 
life,  ''and  after  her  death  to  be  equally  divided  among  the  survivors  of  her 
children,  to  each  of  them  share  and  share  alike,  as  they  shaU  attain  the  age  of 
21,  or  marriage."  The  question  was  whether  the  children  of  Hugh,  who  was 
bom  in  the  life-time  of  testatrix,  but  died  before  his  mother,  the  life-tenant, 
could  take  under  the  will.  Held,  that  they  could  not,  under  the  rule  that 
"  where  property  is  given  to  a  class  of  persons,  and  not  by  name,  it  will  take 
in  all  who  shall  answer  the  description  at  the  time  the  gift  shall  take  effect.  '* 
But  from  what  is  subsequently  said  in  the  opinion  it  would  seem  that  this 
conclusion  was  due  to  the  fact  that  the  gift  in  remainder  was  not  to  the  chil- 
dren of  the  life-tenant  generally,  but  to  her  surviving  children. 

Cole  V.  Creyonf  (1833,)  1  Hill,  Eq.  811.  Testator  devised  and  bequeathed 
his  estate  to  his  wife  for  life,  and  at  her  death  "that  it  be  equally  divided  be- 
tween Henry  and  Elizabeth  Cole's  children,  and  Alexr.  Creyon,  viz.,  the  off- 
spring of  Elizabeth  Ck>]e's  body,  and  no  other,  to  be  retained  in  the  hands  of 
'jny  executors  until  the  age  of  21  years,  or  marriage,  which  shall  first  happen; 
then  to  be  made  over  to  them  lawfully,  each  legatee  receiving  their  just  quota 
of  the  same,  which  I  will  and  bequeath  to  them  and  their  heirs  forever."  The 
only  question  in  the  case  was  whether  the  Cole  children  took  among  them  one- 
half,  and  Creyon  the  other  one-half,  or  whether  they  took  per  capita.  Held* 
that  Creyon  took  one-half,  and  the  Coles  the  other  half.  But  while  this  was 
the  only  point  decided,  the  reasoning  of  Hakper,  Ch.,  throws  light  on  th(> 
question  we  are  concerned,  with.    See  his  reasoning,  as  well  as  the  cases  which 
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he  cites,  viz.,  Godfrey  v.  Bafyis,  6  Yes.  49;  Hughes  v.  ffugfies,  14  Yes.  256. 
But  the  learned  chancellor  adds:  "There  would  be  reason  for  making  a  dif- 
ferent construction,  and  probably  a  different  one  ought  to  be  made,  when  the 
child  dying  before  the  period  for  distribution  has  left  children;  and  this,  also, 
to  effectuate  the  intention,  for  it  cannot  be  supposed  tliat  the  testator  intended 
the  object  of  his  bounty  not  to  be  capable  of  transmitting  to  his  children  so  as 
to  provide  for  them.'' 

Conner  v.  Johnson,  (1834,)  2  Hill.  Eq.  41.  The  devise  was  to  the  wife  for 
life,  and  after  her  death  to  seven  named  persons,  and  the  children  of  Elizabeth 
Gam,  (now  Mrs.  Connor,)  and  the  question  was  how  the  estate  in  remainder 
was  to  be  divided.  Held,  that  the  division  was  to  be  into  eight  shares,  of 
which  each  of  the  persons  named  would  take  one,  and  the  remaining  share 
would  go  to  such  of  the  children  of  Elizabeth  Cam  as  were  living  at  the  time 
of  the  death  of  the  life-tenant,  excluding  such  of  the  said  children  as  prede- 
ceased the  life-tenant.  This  was  upon  the  ground  that  the  shares  vested  at 
different  times;  those  of  the  remainder-men  who  were  natned  vesting  at  the 
death  of  testator,  while  the  share  given  to  a  class  of  unascertained  persons, 
the  Cam  children,  could  not  vest  until  the  death  of  the  life-tenant,  and  hence 
any  child  of  Mrs.  Cam  who  died  before  the  life-tenant  had  no  transmissible 
interest. 

Rutledge  v.  RuUedge,  (1838,)  Dud.  Eq.  201.  Property  was  settled  by  a 
marriage  settlement  for  the  joint  use  of  husband  and  wife,  and  the  survivor 
of  them,  for  life,  and,  after  the  decease  of  botli,  to  the  use  of  the  issue  of  the 
marriage,  to  be  divided  among  them,  share  and  share  alike.  If  no  issue  of 
such  marriage,  or  if  such  issue  should  die  during  the  lives  of  husband  and 
wife,  or  during  the  life  of  the  survivor,  then  to  the  use  of  such  survivor,  his 
or  her  heirs  and  assigns  forever.  The  immediate  issue  of  the  marriage  were 
seven  children,  of  whom  three  died  during  the  lives  of  their  parents,  intes- 
tate, and  without  issue.  The  fatber  tlien  died  leaving  his  widow  and  four 
children  surviving.  Of  these,  two  died  dunng  the  life  of  the  widow,  without 
issue  and  unmarried;  another,  Edward  by  name,  leaving  his  widow  and  six 
children  surviving;  and  another,  Nicholas,  died,  leaving  his  widow,  but  no 
child.  The  mother  then  died,  leaving  no  other  issue  of  her  body  but  the  six 
children  of  Edward.  The  question  was  whether  the  issue  of  Edward  took  the 
whole  estate,  or  whether  the  widow  of  Nicholas  could  come  in;  and  this  de- 
pended upon  the  question  whether  the  issue  of  the  original  marriage  took,  as 
they  were  respectively  born,  vested  and  transmissible  interests,  and  it  was  held 
that  they  did;  but,  somewhat  strange  to  say,  it  was  also  held  that  the  estate 
was  distributable  per  capita,  and  not  per  stirpes,  viz.,  that  it  was  to  be  di- 
vided into  18  equal  parts,  of  which  each  of  the  children  of  Edward  took  one 
part,  and  the  representatives  of  each  of  the  other  children  who  had  died  with- 
out Issue  took  one  equal  part.  This  case  appears  to  be  exactly  in  point,  and 
is  in  conflict  with  the  reasoning  of  Harper,  Ch.,  in  Cole  v.  Creyon  and  Con* 
nor  V.  Johnson,  to  which  no  allusion  is  made. 

BenUey  v.  Long,  (1846,)  1  Strob.  Eq.  43.  The  devise  was  to  the  wife  during 
life  or  widowhood,  '^and  at  her  death  or  marriage  to  be  equally  divided  among 
our  children."  One  of  the  children,  Henry,  survived  the  testator,  but  prede- 
ceased the  life-tenant,  and  the  question  was  whether  his  interest  was  so  vested 
as  to  pass  to  his  administrator.  Held,  that  it  was,  on  the  authority,  solely,  of 
Bankhead  v.  Carlisle,  1  Hill,  Eq.  357,  as  no  other  authority  is  cited,  and  no 
reason  given.  But,  on  turning  to  the  case  of  Bankfiead  v.  Carlisle,  it  will  be 
found  that  there  the  testator,  after  giving  specific  legacies  to  his  ten  children, 
of  whom  Gideon  was  one,  devised  to  his  wife  during  her  life  or  widowhood  all 
the  rest  of  his  estate,  and  at  her  death  or  marriage  ''to  be  equally  divided 
among  my  children  as  above  named, ''  and  the  fact  that  the  children  were 
named  seems  to  have  been  the  turning-point  of  the  case. 

Wessenger  v.  Hunt,  (1867,)  9  Rich.  Eq.  459.    Testator  gave  his  property 
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to  his  wife  for  life,  and  at  her  death  to  be  equally  divided  among  bis  children 
and  grandchildren,  excluding  certain  of  them  by  name.  One  of  testator's 
children,  Bichard,  predeceased  the  life-tenant,  leaving  no  issue;  and  one  of 
the  grandchildren,  and  perhaps  another,  was  born  after  the  death  of  the  life- 
tenant.  The  chancellor  on  circuit  held  that  the  representatives  of  Bichard, 
and  the  children  and  grandchildren  living  at  the  death  of  the  life-tenant,  ex- 
cept those  specially  excluded,  were  entitled  to  share  equally  in  the  distribution 
of  the  property,  which  should  be  pei-  capita,  and  not  pei'  stirpes.  On  appeal, 
no  question  seems  to  have  been  made  as  to  the  right  of  the  representatives  of 
Bichard,  who  had  predeceased  the  life-tenant,  to  share  in  the  division,  the  only 
questions  being  (1)  whether  any  grandchildren  could  come  in  except  those 
who  were  living  at  testator's  death;  (2)  whether  tlie  distribution  should  be 
per  capita  or  per  stirpes.  The  court  held  that  all  the  grandchildren  who 
were  in  being  at  the  death  of  the  life-tenant,  the  period  fixed  for  distribution, 
were  entitled  to  come  in;  the  court  saying  that  the  rule  was  that  *' where  the 
partition  is  postponed  by  the  interposition  of  a  life-estate,  or  to  some  future 
day  for  any  other  cause,  all  who  can  bring  themselves  within  the  description 
at  the  period  of  distribution  are  entitled  to  participate  in  the  distribution." 
If  this  be  the  rule,  it  is  difficult  to  see  how  the  representatives  of  Bichard  could 
come  in,  as  they  certainly  could  not  bring  themselves  within  the  description, 
•'children  or  grandchildren,"  attheperiodof  distribution;  though  Wabdlaw, 
Ch.,  in  the  circuit  decree  does  say :  "It  is  clear,  on  authority,  that  the  children 
and  grandchildren  of  testator  living  at  his  death  took  vested  interests  in  the 
remainder,  transmissible  to  their  representatives,  subject  to  diminution  by  in- 
crease of  the  objects  of  bounty,  or,  in  other  words,  vested  estates,  opening  to 
let  in  all  of  the  classes  who  might  come  into  existence  before  the  period  of 
distribution;"  and  then  proceeds  to  state  the  rule  where  the  subject  of  the  be- 
quest is  to  be  distributed  at  a  time  future  to  the  death  of  the  testator,  as,  for 
instance,  at  the  death  of  an  intermediate  life-tenant,  pretty  much  as  it  is  stated 
in  the  foregoing  quotation  from  the  opinion  of  the  court  of  appeals. 

Wilson  V.  McJtmkin,  (I860,)  11  Bich.  Eq.  527,  appears  to  be  precisely  like 
the  case  under  consideration,  with  two  exceptions:  First,  that  the  limitation 
was  by  a  will,  while  here  it  was  by  deed;  second,  there  the  remainder  was  to 
the  children,  while  here  it  is  to  the  issue  of  the  life-tenant.  In  that  case  tes- 
tator devised  certain  property  to  his  executors,  in  trust  for  the  sole  and  sep- 
arate use  of  his  daughter,  Nancy,  for  life,  "and  at  her  death  to  be  equally 
divided  among  her  children  in  fee-simple. "  One  of  Nancy's  children,  Mary, 
who  was  living  at  the  time  of  testator's  death,  died  during  the  life  of  her 
mother,  leaving  a  husband,  but  no  issue,  and  the  question  was  whether  the 
representatives  of  Mary  could  take  her  share  upon  the  death  of  the  life-ten- 
ant. Held,  that  they  could;  her  interest  being  a  vested  transmissible  inter- 
est. Chancellor  Dargan,  in  his  circuit  decree,  which  was  simply  adopted  by 
the  court  of  appeals,  after  stating  the  question,  said:  "I  had  thought  this 
question  so  well  settled  as  not  to  admit  of  controversy  or  serious  doubt;  so 
plain  is  it,  in  fact,  that  it  does  not,  so  far  as  I  am  informed,  seem  to  have  been 
raised  in  any  reported  decision  in  South  Carolina.  But  when  we  turn  to  the 
English  authorities  we  find  the  principle  so  well  settled  as  to  account  for  the 
question  not  having  been  raised  in  our  courts. "  The  only  case  which  he  cites 
ia  Doe  v.  Perryn,  3  Term.  B.  484,  where  the  reason  given  is  that  any  other 
conclusion  would  defeat  the  interests  of  grandchildren,  which  reason  would 
not  apply  in  our  case,  where  the  remainder  is  to  the  issue,  which  would  include 
grandchildren. 

Haynesux>rth  v.  Haynesxvorth,  (I860,)  12  Bich.  Eq.  114,  was  a  case  in 
which  a  donor  by  deed  conveyed  certain  property  to  a  trustee  for  the  sole  and 
separate  use  of  the  donor's  granddaughter,  M.,  wife  of  H.,  for  life,  and  after 
her  death  to  the  use  of  H.  for  life,  and  after  his  death  to  the  use  of  the  chil- 
dren bom,  or  to  be  born,  of  said  M.,  and  their  heirs;  but  should  the  said  M' 
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and  H.  both  die  without  leaving  children  living  at  the  time  of  their  decease, 
born  of  the  said  M.,  then  over  to  two  otlier  grandchildren  of  the  donor.  M. 
died,  leaving  H.  and  one  child  surviving  her,  and  then  the  child  died,  leaving 
H.  surviving  him.  Held,  that  the  child  took  a  vested,  transmissible  inter- 
est, which  became  indefeasible  on  the  death  of  M.,  upon  the  ground  that  the 
limitation  over  could  only  take  effect  in  the  event  of  both  M.  and  H.  dying 
without  leaving  a  child,  and  as  one  of  them,  M.,  died  leaving  a  child,  the 
limitation  over  never  could  take  effect.  The  implication  is  that,  if  the  child 
had  died  while  both  M.  and  H.  were  alive,  his  vested  interest  would  have  been 
defeated.  In  this  case,  Rutledge  v.  Rutledge,  supra,  is  relied  upon  to  show 
that  the  child  took  a  vested  interest. 

Hayne  v.  Irvine,  (1886, )  25  S.  C.  289.  Testator  gave  to  his  two  daughters, 
E.  and  M.,  certain  property,  real  and  personal,  and  in  case  "either  of  them 
should  die  without  iss\ie  lawfully  begotten,  and  living  at  their  or  either  of 
their  deaths,  then  and  in  that  case  all  the  property  *  *  *  shall  be  given 
to  the  lawful  heirs  of  my  daughters,  Mrs.  Nancy  Hill,  the  wife  of  William  R. 
Hill,  and  Mrs.  Francis  Irvine,  the  wife  of  Dr.  O.  B.  Irvine,  to  be  divided 
equally  between  the  children  of  my  said  daughters,  Mrs.  Hill  and  Mrs.  Irvine, 
to  have  and  to  hold  to  them  and  their  heirs  forever,  share  and  share  alike. " 
Mrs.  Irvine  died,  and  then  Pinckney,  her  son,  died,  leaving  children,  and 
afterwards  both  E.  and  M.  died  without  issue.  The  question  was  whether  the 
children  of  Pinckney  could  come  in  and  share  with  the  children  of  Mrs.  Ir- 
vine living  at  the  time  of  the  death  of  E.  and  M.  The  court,  after  saying 
that  the  term  "heirs"  was  used,  not  in  its  technical  sense,  but  as  synony- 
mous with  the  term  "children,"  held  that,  as  the  issue  of  Pinckney  did  not 
answer  the  description  of  children  of  Mrs.  Irvine,  those  who  did  answer  that 
description  at  the  time  of  the  death  of  E.  and  M.  took  to  the  exclusion  of 
Pinckney 's children;  underthe  authority  of  Wessenger  v.  Hunt,  supra,  which, 
it  is  said,  established  the  doctrine  "that  a  bequest  to  be  distributed  at  a  future 
time  to  the  death  of  the  testator,  to- wit,  at  the  death  of  an  intermediate  life- 
tenant,  all  who  answer  the  description  at  the  time  of  the  distribution  are  the 
parties  alone  entitled."  It  will  be  observed  that  Wakdlaw,  Oh.,  does  not  use 
the  word  "alone"  in  the  case  relied  on;  but,  on  the  contrary,  he  held  that  the 
representatives  of  a  child  who  had  predeceased  the  life-tenant  were  entitled  to 
come  in.  It  will  also  be  observed  that  the  intermediate  estate  of  E.  and  M. 
was  not  a  life-estate,  but,  so  far  as  appears,  an  estate  in  fee,  and  the  limita- 
tion over  must  be  regarded  as  an  executory  devise,  and  not  as  a  remainder. 

Doe  y.Provoost,  4  Johns.  60,  is  a  case  of  high  authority,  where  the  testator 
devised  real  estate  to  his  daughter,  C,  "for  and  during  the  term  of  her  natural 
life;  and  immediately  after  the  death  of  the  said  0. 1  give  the  above-devised 
premises  unto  and  among  all  and  every  such  child  and  children  as  the  said 
C.  shall  have  lawfully  begotten  at  the  time  of  her  death,  in  fee-simple,  to  be 
eqdally  divided  between  them,  share  and  share  alike."  It  was  held  that  the 
children  of  G.  who  were  living  at  the  date  of  the  will,  and  at  the  death  of 
the  testator,  took  vested  remainders,  which  opened  to  let  in  other  children 
of  C.  subsequently  born,  and  hence  that  the  children  of  a  daughter  who  pre- 
deceased the  life-tenant  were  entitled  to  the  share  which  their  mother  would 
have  taken  if  she  had  survived  the  life-tenant.  Spencer,  J.,  dissented,  hold- 
ing that  the  remainders  to  the  children  of  C.  were  contingent,  and  hence  the 
children  of  the  deceased  daughter  were  not  entitled  to  anything. 

If  the  remainder  once  vested  in  Robert  L.  Deas,  we  see  nothing  in  the 
tenns  of  the  deed  which  would  divest  it  in  case  he  should  die,  during  the  life- 
time of  the  life-tenant,  without  issue;  for  there  is  no  limitation  over  in  case 
such  an  event  should  happen,  but,  on  the  contrary,  the  remainder  vested  in 
him  was  a  fee-simple,  and,  if  his  estate  became  divested  by  reason  of  his  death 
during  the  life  of  the  life-tenant,  it  must  necessarily  have  reverted  to  the 
grantor, — a  construction  which  would  be  wholly  inadmissible.    It  will  be  ob- 
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served  that  the  remainder  is  to  the  issue  of  Eliza  C.  Deas;  not  to  her  8uryiv« 
ing  issue,  or  to  her  issue  then  living,  which  would  have  been  the  words  that 
most  naturally  would  have  been  used  if  the  intention  had  been  to  confine  the 
gift  to  such  issue  only  as  might  be  in  esse  at  the  time  of  the  death  of  the  life- 
tenant,  but,  on  the  contrary,  as  we  have  said,  the  remainder  is  to  the  issue 
generally,  in  such  terms  as  import  a  fee-simple,  which  was  to  vest  in  posses- 
sion at  the  time  of  the  death  of  the  life-tenant;  and  hence,  as  was  said  in  i^u^ 
ledge  v.  RutZedge^  supra,  "necessarily,  all  falling  within  the  description  of 
issue  up  to  that  time  are  entitled  to  an  equal  piui^icipation  in  the  estate."  In- 
deed, we  do  not  see  how  this  case  can  be  distinguished  from  that,  and  we  do 
not  see  that  any  subsequent  case  has  in  any  way  shaken  its  authority,  but, 
on  the  contrary,  we  do  find  it  expressly  recognized  in  tlie  comparatively  re- 
cent case  of  HapnestDorth  v.  HajfTiestoorth,  supra.  The  only  point  of  differ- 
ence between  this  case  and  that  of  Rutledge  v.  Rutledge,  is  that  there  there 
was  a  limitation  over  in  the  event  that  there  was  no  issue  of  the  marriage, 
or  in  the  event  that  all  of  such  issue  should  die  during  the  life  of  the  husband 
and  wife,  while  here  there  is  no  such  limitation;  but  this  only  makes  the 
present  case  stronger  than  that.  So,  also,  the  case  of  Wilson  v.  McJunkin, 
supra,  is,  in  principle,  tlie  same  as  the  present  case,  for  we  do  not  see  how 
the  points  of  difference  hereinbefore  pointed  out  can  affect  the  present  in- 
quii-y. 

The  only  remaining  inquiry  is  that  raised  by  the  appeal  of  the  Mason  chil- 
dren. Although  this  question  does  not  seem  to  have  been  considered  by  the 
circuit  judge  in  his  decree,  yet,  as  he  directed  such  a  mode  of  division  as 
would  exclude  the  children  of  Mrs.  Mason  from  any  participation  therein,  we 
suppose  it  is  competent  for  them  to  raise  the  question  by  appeal.  There  is 
no  doubt  that  the  term  *Mssue"  generally  includes  all  lineal  descendants,  and 
is  a  much  more  comprehensive  term  than  "children"  or  "grandchildren." 
Hence,  if  the  remainder  here  had  simply  been  to  the  issue  of  Eliza  G.  Deas,  with 
notliing  more,  the  children  of  Mrs.  Mason,  being  a  part  of  such  issue,  would 
have  been  entitled  to  share  in  the  division  of  the  property  at  the  termination 
of  the  life-estate;  in  which  case  all  who  could  bring  themselves  within  the 
class  described  as  issue  would  have  been  entitled  to  share  equally  in  such 
division,  which  would  have  been  per  capita,  and  not  per  stirpes.  See  Wes^ 
senger  v.  Hunt,  supra,  and  the  cases  therein  cited.  But  while  this  is  the  gen- 
eral rule,  yet  it  is  well  settled  that,  where  there  is  anything  in  the  context  in- 
dicating an  intention  to  restrict  the  broad  signification  of  the  term  "issue," 
it  will  be  so  restricted.  Burleson  v.  Boioman,  1  Rich.  Eq.  111.  Now,  in 
this  case,  the  remainder  is  not  simply  to  the  issue  of  Eliza  G.  Deas,  but  it  is 
"to  her  issue,  to  take  per  stirpes,  their  heirs  and  assigns;"  and  the  pitu^tical 
inquiry  is,  what  is  the  effect  of  the  superadded  words?  One  effect,  un- 
doubtedly, is  to  prevent  a  division  per  capita  among  the  issue  of  the  life- 
tenant;  but  we  think  another  manifest  effect  of  these  superadded  words  is  to 
confine  the  division  to  the  immediate  issue,  and  the  children  of  such  imme- 
diate issue  as  predeceased  the  life-tenant,  who  can  only  take  per  stirpes,  aa 
representatives  of  their  deceased  parents.  There  is  nothing  whatever  to  indi- 
cate that  there  is  to  be  any  subdivision  of  any  of  the  shares  l  and  as  it  is  per- 
fectly certain  that  the  division  must  be  per  stiipes,  and  not  per  capita,  we 
think  it  necessarily  follows  that  the  children  of  Mrs.  Mason,  who  Is  still  liv- 
ing, have  no  right  to  participate  in  the  division,  but  that  their  mother  is 
alone  entitled  to  the  one-eighth  of  the  property,  which,  under  our  view,  goes 
to  that  branch  of  the  issue. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
formed in  accordance  with  the  views  herein  announced,  and  that  for  this 
purpose  the  case  be  remanded  to  the  circuit  court* 

Simpson,  0.  J.,  and  MoGowan,  J.,  concur. 
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Tate  and  others  d.  Maroo  and  another. 
(Supreme  Court  <tf  Souih  Carolina,    November  28, 1887.) 

1.  Principal  akd  Aobhi^— Liability  or  Aobnt— 8al^  to  Irsolybnt. 

The  defendants  were  agents  for  plaintitfs  for  the  sale  of  fertilizers  under  a  con- 
tract which  provided  that  defendant  should  take  notes  or  liens  on  blanks  furnished 
by  plaintiflfs.  These  blanks  contained  provisions  as  follows:  **To  be  paid  out  of 
the  first  picking  of  cotton ;"  **thi9  is  a  special  lien  on  my  entire  crop. '  The  de- 
fendants used  these  blanks,  but  sold  the  rertilisers  to  persons  who  were  insolvent, 
and  upon  whose  crops  they  themselves  held  prior  mortgages  and  liens.  Heldy  that 
the  defendants  were  guilty  of  bad  faith  towards  their  principals,  for  which  the 
plaintiffs  were  entitled  to  relief  to  the  extent  they  were  damaged  thereby. 

2.  8amr— Liability  of  Agent— Uncollectrd  Notes, 

Defendants  were  agents  for  plaintiffs,  under  a  contract  which  provided  that  de- 
fendaTits  should  collect  notes  taken  bv  them  in  the  course  of  their  agency.  Hdd^ 
that  where  the  plaintiffs  had  taken  the  notes  out  of  the  hands  of  the  defendants, 
and  then  failed  to  collect  them,  they  could  not  hold  defendants  liable  for  the 
amount  thus  uncollected. 

3.  Same— Liability  of  Aobnt— Compromised  Notes. 

Nor,  in  such  a  case,  could  defendants  be  held  liable  for  the  loss  on  notes  com- 
promised by  the  plaintifib  for  less  than  the  amount  due  thereon. 

Appeal  from  court  of  common  pleas,  Darlington  county;  CJothran,  Judge. 

This  was  an  action  for  damages  for  misconduct  of  defendants,  as  agents, 
brought  by  Tate,  Muller  &  Wittichen  against  Marco  &  Lewenthal.  Verdict 
for  plaintiffs,  and  defendants  appealed. 

Dargan  <ft  DargaUi  for  plaintiffs.  Mr.  Boyd  and  J.  E.  Nettles^  for  de- 
fendants. 

MoGowAN,  J.  This  was  an  action  for  $1,500  damages  alleged  to  have  been 
sustained  by  the  plaintiffs  from  the  misconduct  of  the  defendants,  as  agents, 
under  the  following  circumstances:  The  plaintiffs,  of  Baltimore,  copartners 
in  manafttcturing  and  selling  fertilizers,  employed  the  defendants  as  their 
agents  to  sell  in  Darlington,  South  Carolina,  by  a  contract  in  writing,  which 
was  contained  in  a  letter  of  plaintiffs  to  the  defendants,  and  accepted  by 
them;  and  contained,  among  other  things,  the  following:  "You  [defendants] 
will  sell  our  [plaintiffs']  fertilizers  on  the  following  terms  and  conditions 
only,  and  no  charge  will  be  made  except  with  our  authorization,  and  we  re- 
serve the  right  to  change  the  terms  whenever  we  deem  it  proper:  The  ton  of 
2,000  lbs.,  in  bags  in  your  warehouse,  of  '  The  Equitable,  Ammoniated  Sol 
Bone  Phosphate  of  Lime '  for  47^  lbs.  middling  cotton,  *  ♦  ♦  the  cotton 
to  be  in  good  and  dry  condition,  and  delivered  for  our  account  in  merchant- 
able bales,  on  or  before  the  first  November,  1882,  on  the  cars  at  your  depot, 
Darlington,  8.  C,  and  meanwhile  to  be  represented  by  notes,  or  notes  and 
liens,  (as  the  laws  of  your  state  permit,)  of  the  purchasers,  drawn  to  our  or- 
der, (on  blanks  to  be  furnished  by  us.)  and  to  be  taken  by  you  from  the  pur- 
chasers at  the  time  of  the  delivery  of  the  fertilizers,  and  promptly  to  be  for- 
warded to  us,  not  later  than  the  first  May,  1882;  the  purchasers  having  the 
right  to.  pay  for  these  cotton  obligations,  at  any  time  previous  to  their  matu- 
rity. In  money,  at  the  rate  of  15  cts.  per  pound  of  cotton,  but  this  option  will 
ctase  and  determine  on  the  day  of  maturity  of  said  cotton  obligations,*'  etc. 
"Upon  our  request,  you  will  at  any  time  receive  back  from  us,  for  safe-keep- 
ing and  collection,  any  or  all  of  said  cotton  notes,  without  any  extra  charge. 
You  will  promptly  forward  to  us  all  the  cotton  collected  by  you  for  our  ac- 
count, or  hold  the  same  under  insurance, "  etc. 

The  plaintiffs  alleged  that,  under  this  agreement,  they  shipped  to  the  de- 
fendants fertilizers  to  the  value  of  •5,223.57,  but  that  they,  '*in  violation  of 
the  terms  of  the  agreement,  sold  and  delivered  a  large  proportion  of  the  fertil- 
izers to  parties  who  were  known  by  the  defendants  to  be  utterly  insolvent, 
and  with  whom  the  defendants  were  doing  business,  and  to  whom  they  had 
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made  advances,  and  against  whom  the  defendants  held  mortgages  and  agri- 
cultural liens  covering  the  whole  value  of  the  property  owned  by  said  parties, 
and  exceeding  the  probable  value  of  any  crops  which,  even  under  the  most 
favorable  circumstances,  could  have  been  made  or  raised  by  the  respective 
parties  during  the  said  year;"  and  "that  the  fertilizers  so  sold  and  delivered 
by  the  defendants  were  delivered  to  the  customers  of  the  defendants  with  the 
view  solely  to  the  benefit  of  themselves;  they  (the  defendants)  well  knowing 
that  a  great  part  of  the  sale  so  made  would  result  in  utter  loss  to  the  plaintiffs, " 
etc.  And  that  in  consequence  of  the  failure,  neglect,  bad  faith,  and  fraud  of 
the  defendants  they  had  sustained  damage  to  the  amount  of  81,500,  etc. 

The  defendants  answered  admitting  the  receipt  of  a  certain  amount  of  fer- 
tilizers, but  claiming  that  the  plaintiffs  were  not  entitled  to  any  relief;  and, 
if  so,  such  relief  was  equitable,  and  not  legal,  as  prayed  for;  and  also  that  on 
December  14, 1882,  the  whole  matter  of  the  agency  was  finally  "settled,"  and 
the  securities  turned  over  to  the  plaintiffs,  except  a  note  of  the  defendants  to 
the  plaintiffs  for  $144,  which  was  not  paid  on  that  day  only  for  the  reason 
that  it  was  then  in  Baltimore;  that  afterwards  defendants  made  a  payment 
on  the  note,  and  have  been  and  are  now  ready  to  pay  the  balance.  They  of- 
fered to  allow  judgment  to  be  taken  in  the  action  for  the  balance  of  the  note, 
viz.,  $95.58,  with  interest,  etc. 

The  issues  were  referred  to  B.  W.  Edwards*  Esq..  as  special  referee,  who 
took  a  great  mass  of  testimony,  which  is  in  the  brief.  It  seems  that  the 
blanks  to  be  provided  by  the  agreement  for  the  cotton  notes  to  be  taken,  con- 
tained the  following:  "Payable  out  of  the  first  picking  of  cotton;"  *  *  * 
and,  also,  "that  this  is  and  shall  be  a  special  lien  upon  my  entire  crop  of  cotton 
and  corn  to  be  made  during  the  year  1882,"  etc.;  and  that  the  defendants,  in 
taking  notes  for  the  fertilizers,  did  use  the  form  of  lien  obligation  furnished 
by  the  plaintiffs,  except  in  the  single  case  of  H.  Williamson,  of  which  more 
will  be  said  hereafter.  The  referee  found,  as  matter  of  fact,  "that,  under 
the  terms  of  contract  itself,  the  plaintiffs  had  the  right  to  take  the  notes  out  of 
the  hands  of  the  defendants  at  any  time;  that  there  was  no  *  settlement  *  be- 
tween Mr.  White,  agent  of  the  plaintiffs,  and  the  defendant  Le wenthal ;  that 
White  did  not  give  Lewenthal  the  Williamson  note  in  lieu  of  the  commission, 
but  that  Lewenthal  took  said  note,  and  retained  it;  that  the  defendants  had 
ample  means  from  the  crop  of  Williamson,  agent,  to  pay  the  note,  and  it  was  a 
prior  lien  on  the  first  cotton  picked  out;  that  the  defendants  were  responsible 
for  the  loss  sustained  on  the  G.  Richard  note  by  the  plaintiffs,  and  that  cotton 
which  plaintiffs  should  have  received  on  the  guano  notes  was  worth  10  cts. 
per  pound;  and  that  the  defendants,  in  a  g^eat  many  cases,  if  not  in  all,  with 
the  exceptions  herein  noted,  received  cotton  which  they  applied  to  their  own 
accounts,  and  in  same  were  paid  their  liens,  but  applied  the  cotton  to  other 
advances  made  outside  of  the  lien  accounts,"  etc.  And  he  held,  as  matter  of 
law,  that  the  defendants  were  liable  for  the  guano  note  lien  of  H.  Williamson, 
agent,  which  was  an  express  lien  "on  the  first  cotton  picked  out;"  that  they 
were  liable  for  the  balance  on  the  L.  G.  Byrd  note,  which  they  could  have  col- 
lected; and  that  they  were  also  liable  on  all  the  other  notes,  (excepting  those 
of  Charles  Dargan,  W.  T.  Alston,  David  Gattison,  and  Joseph  Wright)  "for 
the  reason  that  the  sale  of  the  guano  was,  in  most  instances,  for  their  (de- 
fendants') benefit,  the  same  being  used  by  their  customers,  who,  in  many  in- 
stances, were  also  their  tenants,  and  many  of  whom  owed  them  large  debts; 
and  the  guano  note  liens  were  prior,  being  "on  the  first  cotton  picked  out," 
as  they  were  taken  by  them,  as  agents  of  the  plaintiffs,  with  full  knowledge, 
and  by  their  own  act  and  consent,"  etc.  According  to  this  view,  the  referee 
found  that  the  defendants  were  due  the  plaintiffs  the  sum  of  $1,028.08. 

Upon  exceptions,  this  report  came  before  Judge  Cothran,  who  confirmed 
it,  and  rendered  a  decree  for  the  amount  so  found;  and  from  this  decree  the 
defendants  appeal  to  this  court  upon  the  following  grounds:   "(1)  That  it 
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was  error  to  hold  that  because  defendants,  as  agents  of  plaintiffs,  took  from 
the  vendors  lien  notes  •  payable  in  middling  cotton  (475  lbs.)  from  the  first 
picking,'  etc.,  they  thereby  waived  the  priority  of  lien  taken  by  them  for  their 
own  benefit  prior  to  the  inception  of  the  agency,  when  the  evidence  was  ple- 
nary that  no  such  waiver  was  intended  by  the  defendants,  or  understood  by 
plaintiffs  to  have  been  made;  (2)  that  it  was  error  to  hold  that  the  relation  of 
principal  and  agent  required  the  defendants  to  waive,  in  favor  of  plaintiffs, 
the  priority  of  liens  acquired  prior  to  the  inception  of  the  agency;  (3)  that  it 
was  error  to  sustain  the  referee  in  holding  that  defendants  became  liable  for 
the  guano  note  of  H.  Williamson,  agent,  upon  the  perfection  of  the  transfer 
by  Mrs.  Williamson  to  them;  (4)  that  it  was  error  to  sustiiin  the  referee  in 
holding  *  that  defendants  were  liable  on  the  L.  G.  Byrd  note  for  the  reason 
that,  according  to  their  own  testimony,  they  could  have  collected  said  note 
from  Byrd,  and  this  they  were  bound  to  do,'  when  the  testimony  showed  only 
that  they  could  have  collected  it  if  plaintiffs  had  left  it  in  their  hands  for  col- 
lection; (5)  that  it  was  error  to  sustain  the  referee  in  holding  defendants  lia- 
ble for  the  loss  on  the  G.  Richard  note  by  a  compromise  made  by  plaintiffs; 
(6)  that  on  the  undisputed  facts  of  the  case,  and  the  law  applicable  to  the 
same,  it  was  error  to  hold  and  adjudge  that  plaintiffs  are  en  titled  to  judgment 
for  the  sum  of  •1,023.23  cents,"  etc. 

The  exceptions  m^e  no  reference  to  the  suggestion  of  the  answer  that  this 
is  really  a  legal  action  "on  the  case"  for  damages  for  fraud  and  misconduct 
on  the  part  of  the  defendants  as  agents  of  the  plaintiffs.  If  it  were  such,  this 
court  would  have  no  right  to  review  any  fact  decided.  The  case  seems  to 
have  been  treated  by  all  parties,  including  the  referee  and  circuit  judge,  as  a 
suit  in  equity  by  principals  for  an  account  against  their  agents.  Exceptions 
1,  2,  and  3,  complain  that  it  was  error  to  decree  that  the  defendants  must  be 
held  to  have  waived  the  priority  of  their  individual  liens  upon  customers,  to 
whom  they,  as  agents,  afterwards  sold  fertilizers,  on  notes  made  ''payable  in 
middling  cotton  from  the  first  picking,"  etc.  The  terms  of  the  liens  taken 
for  plaintiffs  were  manifestly  inconsistent  with  the  existence  of  prior  liens 
upon  the  crop  of  the  purchasers.  If,  however,  snch  liens  were  taken  where 
there  were  prior  liens  held  by  strangers,  such  Kenees  could  not  be  required  to 
waive  their  liens  in  favor  of  the  plaintiffs,  although  their  liens  called  for  "cot- 
ton of  the  first  picking, "  etc.  But  we  do  not  understand  that  the  same  prin* 
dple  applies  where  the  owners  of  the  first  lien  take  the  second  as  the  agents 
of  a  third  party.  This  is  a  question  between  the  principals  and  their  agents, 
who  placed  themselves  under  obligations  to  sell  fertilizers  "only"  on  the 
terms  and  conditions  that  the  cotton  notes  were  to  be  drawn  to  the  order  of 
the  principals,  according  to  blanks  furnished,  which  contained  these  stipula- 
tions: "Payable  in  middling  cotton  from  the  first  picking;"  and,  also,  that 
"this  is  a  special  lien  upon  my  entire  crop  of  cotton  and  com,  to  be  made 
during  the  year  1882."  The  agents  used  the  blanks  as  required,  but  it  seems 
that  they  used  them  in  cases  where  they  knew  that  the  lien  could  not  be  en- 
forced according  to  its  terms,  but  was  probably  no  more  than  idle  words. 
We  incline  to  think  that  this  itself  was  bad  faith  to  their  principals,  and  in 
our  view  was  certainly  so  in  cases  where  the  agents  themselves  were  the 
holders  of  the  prior  agricultural  liens,  and  in  taking  such  delusive  second 
liens  must  have  known  that,  while  the  crops  upon  which  they  held  the  prior 
agricultural  liens  would  be  benefited  thereby,  the  plaintiffs,  for  whom  they 
acted,  could  not  enforce  their  liens  according  to  their  express  terms. 

The  arrangement,  in  substance,  was  that  the  fertilizers  should  be  sold 
"only"  on  first  liens  on  the  crop.  Possibly,  as  suggested,  the  defendants 
might  have  found  difficulty  in  disposing  of  them  on  those  terms,  but  that 
could  not  justify  a  departure  from  the  agreement.  In  that  case,  their  proper 
course  was  to  retain  the  property  undisposed  of,  unless  the  plaintiffs  expressly 
relaxed  their  requirements,  of  which  we  see  no  evidence.    The  law  requires 
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perfect  good  faith  on  tbe  part  of  agents,  not  only  in  form»  btit  in  spirit  and 
BQbstance.  A  distinguished  writer  on  equity  jurisprudence  lias  suniioarized 
the  law  upon  the  subject  of  principal  and  agent  as  follows:  "Equity  regards 
and  treats  this  relation  in  the  same  genenil  manner,  and  with  nearly  the  same 
strictness,  as  that  of  trustee  and  beneficiary.  The  underlying  thouglil  is  that 
an  agent  should  not  unite  his  personal  and  representative  characters  in  the 
same  transaction;  and  equity  will  not  permit  liim  to  be  exposed  to  the  temp- 
tation as  brought  into  a  situation  where  his  own  personal  interests  conflict 
with  the  interest  of  his  principal,  and  with  the  duties  he  owes  to  his  principal. 
In  dealings  without  the  intervention  of  his  principal,  if  an  agent  for  the  pur- 
pose of  selling  property  of  the  principal  purchases  it  himself,  or  an  agent  for 
the  purpose  of  buying  property  for  the  principal  buys  it  for  himself,  either 
directly  or  through  the  instrumentality  of  a  third  person,  the  sale  or  purchase 
is  voidable;  it  will  always  be  set  aside  at  the  option  of  the  principal.  *  ♦  « 
Any  unfairness,  any  under-hand  dealing,  any  use  of  knowledge  not  commu- 
nicated to  the  principal,  any  lack  of  the  perfect  good  faith  which  equity  re- 
quires, renders  the  transaction  voidable,  so  that  it  will  be  set  aside  at  the  op- 
tion of  the  principal,"  etc.  2  Pom.  Eq.  Jur.  §  959,  and  notes.  The  wronged 
principal  is  entitled,  at  his  option,  to  have  the  contract  rescinded,  or,  if  he 
elects  not  to  have  it  rescinded,  to  have  such  other  adequate  relief  as  the  court 
may  think  right  to  give  him.    See  notes  to  2  Pom.  Eq.  Jur.,  supra, 

"By  the  contract  of  agency  the  lien  notes  were  made  payable  to  the  order  of 
the  plaintiffs,  to  be  forwarded  promptly  to  them.  On  December  14, 1882,  the 
plaintiffs,  through  their  agent  White*  took  possession  of  all  but  the  William- 
son note.  While  we  concur  with  tbe  referee  and  circuit  judge  that  the  act  of 
taking  possession,  according  to  the  terms  of  the  contract,  did  not  amount 
either  to  a  confirmation  of  the  acts  of  the  agent,  or  a  *' settlement"  with  them, 
we  can  well  see  how  it  might  affect  the  question  of  responsibility  for  failing 
to  collect.  As  we  understand  it,  the  notes  of  Richard  and  Byrd  were  among 
those  which  were  taken  out  of  the  hands  of  the  defendants  by  the  agent  of 
plaintiffs;  that  the  attorney  of  the  plaintiffs  made  efforts  tocollect  them,  but, 
not  succeeding  as  to  the  whole  debts,  the  balances  not  collected  were  charged 
against  the  defendants,  on  the  ground  that  the  notes  could  have  been  collected, 
but  were  not.  Assuming  that  the  notes  were  good  when  taken,  it  seems  to 
us  that  the  defendants  should  not  have  been  charged  for  failing  to  collect  them 
after  the  plaintiffs  took  control  of  the  notes.  It  is  true  that,  after  the  plain- 
tiffs took  possession,  their  attorney  advised  with  the  defendants  as  to  the  col- 
lection of  the  notes ;  but  it  does  not  clearly  appear  that  there  ever  was  any  dis- 
tinct offer  to  return  the  notes  to  them  "for  collection."  Besides,  as  to  the 
Bichard  note,  the  regularly  authorized  attorney  of  the  plaintiffs  received  the 
sum  of  $560.25,  and  compromised  the  same.  We  do  not  think  that  the  de- 
fendants should  be  charged  with  the  uncollected  balances  upon  the  notes  of 
Byrd  and  Bichard. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed, with  the  modification  indicated  as  to  the  Bichard  and  Byrd  notes. 

Simpson,  G.  J.,  and  MoIyeb,  J.,  concur. 

(27  S.  C.  614) 

Wallaob  V.  Cbaio  and  others, 

iSupremB  OouH  qf  South  OaroliruL    November  29^  1887.) 

1.  Htobaitd  ajid  Wipb— Sbfabatb  Estatb— Powxb  or  DispoaAX*. 

Under  a  deed  of  trust,  executed  after  Const.  S.  C.  1868,  and  the  act  of  1870,  carry- 
ing ont  its  provisions,  went  into  effect,  giving  married  women  the  same  power  over 
their  separate  estate  as  if  sole,  the  trustee  was  empowered  to  sell,  dispose  of,  and 
convey  any  part  or  tbe  whole  of  the  trust-estate,  upon  written  request  by  the  ben- 
eficiary, also  a  marrieil  woman.  The  latter,  to  pay  taxesand  defray  other  expeusca, 
requested  the  trustee  to  make  a  loan  of  money  for  her,  and  to  execute  a  mortgagd 
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On  foreclosure,  it  was  objected  that  the  mortfi^aKe  was  invalid  for  want  of  power  in 
the  Imstee  to  execute  it.  Held  that,  as  the  beneficiary,  having  powers  of  a  feme 
9ole,  directed  its  execution,  received  the  consideration,  and  ratified  and  confirmed 
it  as  her  own  mortgage,  she  whs  precisely  in  the  same  situation  as  if  she  executed 
it  herself,  at  law,  under  the  act  of  1870,  in  force  at  the  date  of  this  mortgage,  as 
well  as  in  equity. 
2.  Same— SxPABATB  Estat*— Quantity  of  Estatb— Power  of  Disposal. 

Under  a  trust  deed  to  hold  lands  '*  for  the  sole  and  separate  use,  benefit,  and  be- 
hoof of  C.  and  her  children,"  with  the  right  to  "sell,  dispose  of,  and  convey  "  part 
or  the  whole  of  the  trust-estate,  upon  the  written  request  by  C,  the  latter  requested 
the  trustee  to  obtain  a  loan  for  her,  and  secure  it  by  mortgage.  On  foreclosure,  the 
whole  trust  estate  was  ordered  to  be  sold.  Held^  that  the  general  power  of  dis- 
posal, in  addition  to  the  interest  conveyed  to  C,  had  the  effect  of  giving  her  the 
property  in  the  land,  with  absolute  right  of  disposal ;  but  her  right  to  incumber 
tHe  land  must  be  limited  to  the  interest  of  a  tenancy  in  common  with  her  children, 
and  to  that  extent  the  mortgage  is  good  and  enforceable. 

Appeal  from  court  of  common  pleas,  Chesterfield  county;  J  S.  €k)TRRAN, 
Judge. 

Action  to  forecloses  by  Emily  H.  Wallace,  assignee  of  a  note  and  mortgage 
executed  to  W.  A.  Carrigan  by  W.  D.  Craig,  trustee.  A  sale  of  the  lands 
mortgaged  was  ordered,  and  Mrs.  Laura  S.  Craig  and  her  children,  beneficia- 
ries, and  the  trustee,  and  Alexander  P.  Craig,  surety  on  the  note,  appeal. 

Newton  c§  McQueen^  fbr  appellants.    R,  T.  OasUm^  for  respondent. 

McGowAN,  J.  On  July  16,  1874,  one  Sallie  P.  Craig  executed  and  deliv- 
ered a  deed  of  certain  lands  to  W.  D.  Craig,  as  trustee,  "to  hold  for  the  sole 
and  separate  use,  benefit,  and  behoof,  of  Mrs*  Laura  S.  Craig  and  her  chil- 
dren, all  the  real  estate  I  now  own  on  thie  north  side  of  Thompson  creek," 
etc.,  "to  have  and  to  hold  all  and  singular  the  said  premises  unto  the  said  W. 
D.  Craig,  trustee,  as  aforesaid,  his  heirs  and  assigns  and  successors;  and  I  do 
hereby  bind  myself,  my  heirs,  to  warrant,"  etc.  "It  is  further  agreed  by  and 
between  the  parties  that,  upon  the  written  request  of  the  said  Laura  S.  Craig, 
the  said  W.  D.  Craig,  trustee  as  aforesaid,  may  sell,  dispose  of,  and  convey 
any  part  or  parcel,  or  the  whole,  of  the  said  tract  of  land,  hereby  giving  him 
full  author!^  to  execute  good  and  sufficient  titles  thereto,  and  to  receive  the 
purchase  money,  and  pay  the  same  over  to  the  said  Laura  S.  Craig  or  to 
her  order,"  etc.  In  1876,  Laura  S.  Craig,  for  the  purpose,  as  she  stated,  of 
paying  the  taxes  on  the  land,  and  other  necessary  expenses,  borrowed  flOO 
from  one  W.  A.  Carrigan,  and  gave  to  him  her  note  for  the  money,  bearing 
interest  at  the  rate  of  20  per  cent,  per  annum,  with  Thomas  F  Mulloy  as 
surety.  At  the  same  time,  in  order  to  obtain  the  money,  she  also,  by  written 
request,  caused  the  trustee,  W.  D.  Craig,  to  execute,  as  further  security  to 
the  said  Carrigan,  a  mortgage  of  a  part  of  the  said  lands,  described  as  contain- 
ing 240  acresymore  or  less.  In  1883,  the  said  Laura  S.  Craig,  being  pressed 
for  payment,  in  order  to  get  further  indulgence,  and  to  reduce  the  rate  of  in- 
terest, applied  to  one  J  T.  McNair  to  assist  her,  giving  him  written  author- 
ity to  settle  the  mortgage;  and  it  seems  that  he  was  able  to  induce  the  plain- 
tiff, Mrs.  Wallace,  to  purchase  the  mortgage  debt,  paying  to  Carrigan  the  face 
of  the  note,  with  interest  at  20  per  cent,  per  annum,  and  agreeing  volunta- 
rily to  reduce  the  interest  in  the  future  to  10  per  cent.  The  note  was  still  not 
paid,  and,  after  a  year*s  delay,  the  plaintiff  instituted  these  proceedings  to 
foreclose  the  mortgage  and  to  "require  the  trust-estate  to  repay  the  money 
advanced. "  The  children  of  Laura  S.  Craig  were  made  parties^  as  also  the 
administrator  of  the  surety,  Thomas  F.  Mulloy,  who,  in  the  mean  time,  had 
died.  The  latter  interposed  the  statute  of  limitations,  and  as  to  him  the  com- 
plaint was  discontinued.  The  trustee,  W.  D.  Craig,  and  Laura  S.  Craig  an- 
swered, admitting  that  Laura  S.  did  execute  the  note  for  the  money  borrowed, 
and  did  direct,  in  writing,  the  trustee  to  execute  the  mortgage,  which  was 
done,  but  say  "they  have  been  informed  and  advised,  and  they  now  allege, 
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that  said  deed  of  trnst  contains  no  power  authorizing  the  execation  thereof, 
and  that  the  attempted  execution  was  a  nullity,''  etc.  Thev  also  allege  that 
the  mortgage  is  void  for  want  of  certainty  in  the  description  of  the  premises 
embraced.  The  children  of  the  said  Laura  S.  make  ihe  same  defense,  and 
insist  that  the  title  to  the  lands  is  in  them,  "free  from  the  attempted  mort- 
gage of  W.  D.  Craig,  trustee, "  etc. 

The  cause  came  on  to  be  heard  by  Judge  Cc  thran,  who  held  that  there  was 
nothing  in  the  defense  as  to  the  alleged  want  of  certainty  in  the  description 
of  the  lands.  He  also  held  with  the  plaintiff  upon  the  main  question  in  the  case, 
saying:  "Without  undertaking  to  go  into  the  nice  learning  upon  the  subject 
of  execution  of  powers,  or  even  to  follow  the  learned  counsel  in  their  exhaustive 
and  ingenions  arguments,  it  seems  to  me  that  the  plaintiff  should  have  the 
money  which  is  due  to  her,  upon  the  principle  that  self-preservation  is  the  first 
law  of  nature, — a  principle  so  broad  in  its  operations,  and  so  universally 
recognized,  that  even  trust-estates  constitute  no  exception  to  it.  If  the  power 
conferred  by  the  deed  did  not  justify  the  contracting  of  this  debt  to  preserve 
the  trust-estate  for  the  defendants,  the  court  would  have  ordered  it  upon 
proper  application  for  that  purpose,  and,  improvident  as  it  may  have  been  in 
the  first  instance  as  to  the  rate  of  interest,  this  plaintiff  is  in  no  wise  charge- 
able therewith,  and  should  not  be  punished  for  her  generosity  and  kindness 
in  reducing  the  rate  of  interest,"  etc.  He  gave  a  decree  of  foreclosure,  and 
ordered  the  land  sold  for  the  payment  of  the  debt;  and,  should  the  proceeds 
of  sale  be  insufiScient  to  payoff  said  costs  and  disbursements  and  the  debt  and 
interest  aforesaid,  that  the  plaintiff  have  judgment  for  such  balance  against 
the  said  Laura  S.  Craig  and  the  said  William  A.  MuUoy,  as  administrator,  as 
aforesaid,  [of  the  surety  Thomas  F.  Mulloy.l 

From  this  decree  Mrs.  Laura  S.  Craig  and  her  children,  and  the  trustee, 
W.  D.  Craig,  appeal  to  this  court  upon  the  following  grounds:  "(1)  because 
his  honor  erred  in  holding  that  it  appeared  from  the  testimony  thiat,  as  far 
back  as  the  year  1876,  the  affairs  of  the  estate  were  in  a  desperate  condition, 
and,  to  prevent  the  sale  of  the  land,  or  a  portion  of  it,  for  taxes,  Laura  S. 
Craig  negotiated  a  loan  from  W.  A.  Carrigan,  which  constituted  respondent's 
claim  in  this  case,  when  it  is  respectfully  submitted  that  there  is  no  proof  of 
this  fact;  (2)  because  his  honor  erred  in  holding  that  said  Laura  S.  Craig 
prevailed  upon  the  plaintiff,  Mrs.  Wallace,  to  assume  the  ownership  of  the 
claim  against  her,  when  it  is  respectfully  submitted  that  there  is  no  proof  to 
sustain  this  finding  of  fact;  (3)  because  his  honor  held,  in  effect,  that  the 
mortgage  given  by  W.  D.  Craig,  trustee,  to  W.  A.  Carrigan  was  valid, — that 
said  trustee  had  power  to  execute  the  same  under  said  deed  of  trust, — and  in 
this  it  is  respectfully  submitted  there  was  error;  (4)  because  his  honor  erred 
in  holding,  in  effect,  that  the  beneficiaries  under  said  trust-deed  were  estopped 
from  denying  the  validity  of  said  mortgage;  (5)  because  his  honor  erred  in 
holding  that  the  respondent  '  should  have  the  money  that  was  due  to  her,  on 
the  principle  that  self-preservation  is  the  first  law  of  nature, — a  principle  so 
broad  in  its  operation,  and  so  universally  recognized,  that  even  trust-estates 
constitute  no  exception  to  it,'  when  it  is  respectfully  submitted  that  there  is 
no  proof  to  show  that  the  loan  from  Carrigan  to  Laura  S.  Craig  was  for  the 
preservation  of  the  trust-estate;  {6)  because  his  honor  erred  in  holding  that 
respondent  had  higher  equities  for  tne  payment  of  her  claim  than  her  assignor, 
when  it  is  respectfully  submitted  that  she  took  the  assignment  of  the  alleged 
mortgage  debt  with  all  the  infirmities  that  pertained  to  it  in  the  hands 
of  the  assignor;  (7)  because  his  honor  erred  in  holding  that  the  whole 
tract  of  land  covered  by  the  alleged  mortgage  was  liable  for  this  debt,  when 
only  the  interest  of  Laura  S.  Craig  could,  in  any  event,  be  subject  to  its  pay- 
ment; (8)  because  his  honor  should  have  held  that  the  alleged  mortgage  was 
invalid  because  of  a  lack  of  power  in  the  trustee  to  execute  the  same ;  (9)  be- 
cause his  honor  should  have  held  that  the  trust-estate  was  in  no  way  liablo 


Digitized  by 


Google 


8.  C.J  WALLACE  V.  CRAIG.  77 

for  the  payment  of  the  note  of  Laura  S.  Ci-aig,  and  should  have  dismissed 
the  complaint,  or  have  given  simple  judgment  against  her  upon  the  said  note, 
and  awarded  execution  thereon.  (10)  [Tliis  exception  was  abandoned.]" 

As  we  understand  it,  the  defense  rests  mainly  on  the  fact  that  Mrs.  Laura  S. 
Craig  was  a  married  woman  at  the  time  of  the  execution  of  the  trust-deed  to 
W.  D.  Craig,  trustee,  and  also  of  the  mortage  to  Carrigan,  yet  no  such  allega- 
tion appears  in  the  pleadings,  nor,  indeed,  in  the  evidence,  except  once,  rather 
obscurely,  where  Carrigan  in  his  testimony  says:  "About  1876,  1  was  ap- 
proached by  one  Mr.  Craig  [husband  of  Mrs.  Laura  S.  CraigJ  for  the  purpose 
of  borrowing  $125."  But  as  the  fact  seemed  to  be  assumed  on  all  sides  that 
she  was  a  married  woman,  we  tvill  t^ake  it  as  admitted. 

Exception  10  was  properly  abandoned  at  the  hearing.  The  complaint  had 
been  in  effect  discontinued  as  to  the  administrators  of  the  surety  Mulloy,  by 
the  plaintiff^s  attorney,  and  thereupon  an  order  was  granted  dismissing  the 
complaint  as  to  him ;  and,  of  course,  it  was  an  oversight  on  the  part  of  the  cir- 
cuit judge  to  embrace  him  In  the  decree. 

Exceptions  1,  2.  and  4  relate  merely  to  matters  of  fact.  We  have  read  the 
testimony  carefully,  and  we  must  say  that  the  findings  of  the  judge  are  not 
without  evidence  to  support  them.  Mrs.  Craig  certainly  was  in  great  need 
of  money,  as  shown  by  her  anxiety  to  obtain  it.  It  seems  that  her  husband 
(name  not  given)  made  application  to  Carrigan  to  borrow  for  her;  that  she 
agreed  to  give  20  per  cent.,  and  a  mortgage  of  the  tract  of  land  to  secure  it, 
and  attached  to  the  mortgage  the  following  request  in  writing:  "  Jfr.  W.  2). 
Craig :  For  the  purpose  of  paying  the  taxes  on  my  land,  and  other  necessary 
expenses,  I  hereby  request  you  to  execute  this  mortgage  to  W.  A.  Carrigan. 
May  20,  1876.  [Signed]  L.  S.  Cbaig."  Besides,  the  derk  of  the  court, 
Thomas  F.  Mtilloy,  attached  his  official  certificate  to  the  mortgage  that  the 
land  covered  by  it  "is  not  incumbered  with  judgments,  or  in  any  other  way 
whatever;  and  further,  that  the  said  W.  D.  Craig  has  authority,  upon  the 
written  request  of  Mrs.  Laura  S.  Craig,  to  execute  any  deed  or  mortgage  for 
a  part  or  the  whole  of  the  said  real  estate.  [Signed]  Thomas  F.  Mullot.  " 
It  seems  to  us  it  was  satisfactorily  shown  that  Mrs.  Craig  needed  the  money 
for  the  payment  of  taxes  on  the  land,  and  other  necessary  expenses;  that,  in 
consenting  to  loan  it,  the  credit  was  given  on  the  faith  of  the  land  and  the 
mortgage  thus  formally  executed ;  and  also  that  Mrs.  Wallace,  the  plaintiff, 
was  induced  by  Mrs.  Craig,  through  her  friend  and  agent,  McNair,  to  pur- 
chase the  mortgage  from  Carrigan,  and  to  reduce  voluntarily  the  interest  by 
one-half, — from  20  to  10  per  cent., — in  kindness  to  Mrs.  Craig,  who  repeat 
edly,  before  and  after  the  purchase,  confirmed  the  mortgage  as  her  own,  and 
promised  payment.  But  as  the  mortgage  purports  to  have  been  given  by  Mrs. 
Craig,  under  the  power  in  the  deed  of  trust,  we  will  not  rest  our  judgment  on 
the  ground  indicated,  that  the  money  loaned  was  necessary  for  the  preserva- 
tion of  the  trust-estate. 

All  the  other  exceptions  in  different  forms  substantially  make  the  point 
that  the  alleged  mortgage,  executed  by  W.  B.  Craig,  at  the  instance  and 
written  request  of  Laura  S.  Craig,  and  now  owned  by  the  plaintiff,  "was 
invalid  because  of  a  lack  of  power  in  the  trustee  to  execute  it."  The  deed  of 
trust  from  Sallie  P.  Craig  was  executed  in  1874,  after  the  adoption  of  the 
constitution  of  1868,  and  the  act  of  1870,  to  carry  its  provisions  Into  effect; 
and  the  mortgage  to  Carrigan  was  executed  in  1876,  before  the  amendment 
of  1882,  repealing  the  power  which  had  been  given  to  a  married  woman  to 
contract  except  ''as  to  her  separate  estate,"  so  that  it  follows  that,  at  the 
time  these  transactions  took  place,  the  law  of  this  state  was  well  settled  that 
the  power  of  a  married  woman  over  her  separate  estate  was  absolute  and  un- 
qualified. As  Mr.  Kelly,  in  his  late  work  (1882)  on  the  Contracts  of  Manied 
Women,  at  page  516,  says,  in  condensed  form,  of  the  South  Carolina  law: 
**  As  shown  in  the  previous  discussion,  the  object  of  the  statute  [1870]  was  to 
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enlarge  what  was  tberetofore  known  as  <  the  wife's  separate  estate,'  so  as  to 
embrace  all  acquisitions,  all  classes  of  property,  past  and  future,  that,  if  she 
were  sole,  would  vest  in  her  as  propeity ;  and  also  to  enlarge  her  power  over 
said  property  to  the  same  extent  as  if  she  were  sole;  and  at  the  same  time  to 
shield  that  separate  estate  from  liability  to  her  husband's  debts,  against  her  will; 
and  therefore  under  the  statute  the  rule  is  that,  with  respect  to  her  separate 
estate,  she  is  a/emc  sole  in  every  particular."  This  view  of  the  learned  au- 
thor will  be  found  to  be  abundantly  sustained  by  the  following  cases:  Roas 
v.  hinder,  12  S.  C.  692;  Clatmon  v.  Hutchinson,  11  S.  C.  326;  WiUell  v. 
Charleston,  7  S.  C.  97;  Peher  v.  Campbell,  15  S.  C.  581;  and  Witte  v.  Wolfe, 
16  S.  C.  268. 

All  the  authorities  agree  that  the  provisions  of  the  constitution  or  laws 
which  dispense  with  the  necessity  of  a  trustee,  and  declare  a  statutory  sepa- 
rate estate,  make  the  interest  legal,  instead  of  being  as  formerly  "equitable." 
In  this  case  the  constitution  and  laws  which  were  of  force  when  the  transac- 
tion took  place  certainly  made  Mrs.  Craig's  interest  in  the  land  mortgaged 
legal,  and  gave  her  the  absolute  right  as  Sk/eme  sole  to  dispose  of  it  in  any  way 
she  thought  proper.  This  comes  from  the  fact  that  the  transaction  occurred 
before  1882,  when  the  amendment  of  the  law  was  passed,  restricting  the 
right  of  a  married  woman  to  contract,  under  which  some  difficult  questions 
have  arisen.  As  the  mortgage  was  executed  by  Mrs.  Craig's  written  direc- 
tion, she  receiving  the  consideration  which  the  mortgage  was  to  secure,  and 
for  years,  in  various  forms  and  in  different  ways,  ratifying  and  confirming 
it  as  her  own  mortgage,  it  is  precisely  as  if  she,  having  the  powers  of  Si/eme 
sole  under  the  law,  had  executed  it  herself.  See  the  case  of  Stroman  v. 
Vam,  19  S.  C.  307,  and  authorities  there  cited. 

But  it  may  be  said  that  these  parties  did  not  act  with  reference  to  the  con- 
stitution and  laws  then  of  force  in  the  state,  but  chose  to  proceed  by  deed  of 
trust,  appointing  a  trustee  to  hold  the  legal  estate  according  to  the  unwritt^i 
doctrine  of  equity,  which,  as  to  the  separate  estate  of  a  married  woman,  pre- 
vailed before  the  adoption  of  the  constitution,  and  therefore  those  doctrines 
alone  should  be  applied  as  the  standard  of  their  rights.  It  may  be  that  par- 
ties are  not  precluded  from  making  their  own  arrangements  about  their  owa 
property.  I  do  not,  however,  see  how  that  line  of  conduct  upon  their  part 
could  affect  strangers  who  dealt  with  them,  and  are  supposed  to  have  acted 
with  reference  to  the  laws  then  of  force.  See  Witsell  v.  Charleston,  supra, 
and  Oliver  v.  Qrimhall,  14  S.  C.  565.  But  suppose  ue  are  mistaken  in  the 
view  presented,  and  we  must,  in  this  case,  ignore  the  constitution  and  laws 
then  of  force,  and  consider  the  case  exclusively  with  reference  to  the  doctrines 
of  equity  which  prevailed  before  the  constitution;  we  think  the  result  in  that 
case  would  be  the  same.  In  this  state  equity  alone  had  built  up  a  system  of 
rules  in  reference  to  the  difficult  and  peiplexing  question  of  the  powers  of  a 
married  woman  over  her  separate  equitable  estate.  The  lead,  in  departing 
from  the  English  rule  upon  the  subject,  was  taken  by  the  chancery  court  of 
Korth  Carolina,  which  declared  that  it  "was  the  settled  law  of  this  state  that, 
where  property  is  given  or  settled  to  the  separate  use  of  a  married  woman, 
she  has  no  power  to  charge,  incumber,  or  dispose  of  it,  unless  in  so  far  as 
power  to  do  so  has  been  conferred  on  her  by  the  instrument  creating  the  es- 
tate, which  power  must  be  strictly  pursued.  This  is  the  reverse  of  many 
English  cases,  which  held  that  she  is  ^/eme  sole  with  respect  to  her  separate 
property,  and  may  charge  and  dispose  of  it  as  she  pleases,  unless  in  so  far  as 
9he  is  expressly  restricted  by  the  instrument, "  etc.  But  it  must  not  be  over- 
looked that  the  equity  courts  regarded  as  established  another  doctrine,  which 
was  clearly  stated  by  Chancellor  Wardlaw,  in  Aaron  v.  Beck,  9  Rich.  Eqf. 
418:  "The  distinction,  although  nice,  is  completely  establish^!  between  a 
gift  to  one  indefinitely,  with  a  general  power  of  appointment  superadded,  and 
a  gift  to  one  for  life,  with  like  power  of  appointment.    In  the  former  case  the 
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estate  passes  absoiutelj  to  the  dotied,  and  in  the  latter  ease  an  estate  for  life' 
only  passes  to  the  donee,  with  the  power  of  appointing  the  inlieritanceor  and- 
eession,  wliich  must  be  exercised  to  be  eflectuaU*'  etc. 

Now,  applying  these  rules  to  this  case,  how  would  the  matter  stand?  The 
deed  of  trust  conveyed  the  legal  estate  to  the  trustee  and  his  heirs  **for  the 
sole  and  separate  use,  benefit,  and  behoof  of  Laura  S.  Craig  and  her  children. 
*  *  *  It  is  further  agreed  by  and  between  the  parties  to  these  presents 
that,  upon  the  written  request  of  the  said  Laura  S.  Craig,  the  said  W.  D. 
Craig,  trustee,  may  sell,  dispose  of,  and  convey  any  part  or  parcel,  or  the 
w  hole,  of  the  said  tract  of  land,  hereby  giving  him  full  authority  to  execute  good 
and  sufficient  titles  thereto,  and  to  receive  the  purchase  money,  and  paying 
the  same  over  to  the  said  Laura  S.  Craig  or  her  order,  *'  etc.  It  is  quite  clear 
that  the  equitable  Interests  declared  here  weie  not  for  life,  but  were  "indefi- 
nite*' in  character;  and  the  only  question  is  whether  the  deed  of  trust  gave  to 
lAuraS.  Craig  what  is  called  or  was  called  "a  general  power  of  disposal." 
It  seems  to  us  there  can  be  no  doubt  that  such  general  power  was  given,  tind, 
as  a  consequence  to  the  extent  of  her  interest,  she  had  the  abs(^ute  property, — 
the  Jtu  disponendi  with  aU  its  incidents,  «uch  as  to  use,  have,  cliarge,  mort- 
gage, sell,  or  devise  the  same. 

In  Reid  y.  Lainarp  1  Strob.  Eq.  27,  the  words  of  the  settlement  were  "to 
have  and  to  hold  the  sole  discretion  and  guidance  thereof, — ^fuU  and  free  dis- 
posal,'* which,  as  will  be  perceived,  were  not  as  fuU  and  general  as  the  words 
here,  viz.,  "sell,  dispose  of,  and  convey,"  virith  leave  to  take  the  purchase 
money  without  accountability.  It  was  in  that  case  held  that  the  power  did 
not  authorize  Mrs.  Jane  Beld,  tlie  married  woman,  to  make  personal  contracts, 
such  as  ordinary  notes ;  but  Chancellor  Dayed  Johnsok  said,  in  his  circuit 
decree:  "The  deed  here  confers  on  the  wife  the  sole  direction,  and  the  full 
and  free  disposal  of  the  property, — ^powers  as  ample  as  any  owner  can  exer- 
cise over  property  in  which  he  has  an  absolute  and  unqualified  right;  and 
it  is  not  questioned  that,  under  this  power,  she  might  have  disposed  of  it  by 
parol  or  written  contract,  with  or  without  consideration,  or  by  will,  or  that 
it  would  be  bound  if  she  had  mortgaged  it  for  the  payment  of  these  debts," 
etc. 

In  Porcher  v.  Daniel^  12  Rich.  £q.  858,  the  same  marrii^  settlement  was 
again  before  the  court,  upon  the  very  point  indicated  by  Chancellor  Joukson 
in  the  former  case,  viz.,  as  to  the  power  of  the  wife  to  charge  or  dispose  of 
the  property  itself.  Mrs.  Jane  Beed,  the  married  woman,  had  died  in  the 
mean  time,  during  the  life  of  her  husband,  leaving  a  will  not  expressly  in- 
cluded in  the  power  by  which  she  disposed  of  the  trust  property;  and  the 
question  was  then  made  whether  the  power  gave  her  the  right  to  dispose  of 
the  property  itself,  although  the  court  had  previously  decided  that  it  did  not  give 
her  the  right  to  charge  it  by  general  personal  covenants,  such  as  ordinary  notes. 
The  court  held,  notwithstanding  the  former  decision  as  to  the  notes,  that  she 
had  the  power  to  charge  or  dispose  of  the  property  itself.  Chancellor  Inglib, 
in  delivering  the  Judgment  of  the  court,  quoted  with  approbation  the  remark 
of  Chancellor  David  Johnson,  that  she  might  dispose  of  it  by  will,  or  bind 
it  by  a  mortgage,  hereinbefore  referred  to,  and  said:  "  A  married  woman  hav« 
ing  a  separate  estate,  and  having  also  a  general  and  absolnte  power  of  dis- 
position over  it,  may  charge  or  alien  it,  or  any  part  of  it,  or  partially  or 
wholly,  temporarily  or  permanently,  divest  herself  of  her  interest  in  it,  or  in 
any  part  of  it,  in  any  of  the  modes  in  which  the  same  kind  of  property  oi 
things  may  be  legally  charged  or  aliened, "  etc.,  "  by  one  who  is  nU  juris;  only 
her  intention  to  do  this  must  be  clearly  manifested,"  etc.  See  Wilson  v. 
Gaines,  9  Rich.  Eq.  421;  Aaron  v.  Bsck,  Id.  412;  PuUiam  v.  Byrd,  2  Strob. 
Eq.  142;  Bradly  v.  Wesoott,  18  Yes,  445.  As  Mrs.  Jane  Beed,  under  hei 
general  power  of  "sole  discretion  and  guidance,"  could  dispose  of  the  prop- 
erty by  wiU,  a  mode  not  expressly  indicated  in  her  general  power,  an<1  could. 
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as  GhaQcellor  Ikglis,  as  late  as  1866,  said,  "charge  or  alien  it,  or  any  part 
of  it,  or  partially  or  wholly,  temporarily  or  permanently,  divest  herself  of  her 
interest  in  it,  or  in  any  part  of  it,  in  any  of  the  modes  in  which  the  same  kind 
of  property  or  things  may  be  legally  charged  or  aliened,"  etc.,  "by  one  who 
is  3ui  juriSf"  I  am  unable  to  comprehend  why  Mrs.  Craig,  under  her  general 
power  of  disposal,  should  not  have  the  right  to  charge  the  estate,  or  lier  in- 
terest in  it,  with  a  mortgage,  even  under  the  equity  doctrine,  which  makes 
the  distinction  between  property  and  mere  power.  Confessedly  she  had  the 
right  to  dispose  of  the  land,  with  or  without  consideration, — ^to  give  it  away, 
or  to  sell  it,  and  throw  the  purchase  money  into  the  ocean;  and,  in  iny  judg- 
ment, she  had  the  right  to  execute  the  mortgage.  Besides,  there  can  be  no 
doubt  that  a  mortgage  is  within  itself  a  contract, — a  contract  not  identical 
with  the  debt  it  is  given  to  secure,  but  a  contract  intended  to  charge  certain 
specified  property,  and  therefore  necessarily  made  with  reference  to  that  prop- 
erty. See  GUlett  v.  Fotoell,  Speer.  Eq.  143;  Nichols  v.  BHgga,  18  S.  C.  476; 
and  Plyler  v.  Elliott,  19  S.  C.  257.  "We  have  seen  that  a  married  woman's 
contracts  are  binding,  only  when  made  with  respect  to  her  separate  estate. 
Xow,  her  contracts  can  be  so  made  when  they  are  express  or  implied  charges 
•>n  the  separate  estate;  express  when  she  expressly  charges  the  estate,  such 
as  specific  charges,  mortgages,  or  lien,  and  wlien  she,  by  express  words, 
charges  the  contract  on  the  estate.  *'  Kelly,  Cont.  275,  and  notes.  Or,  as  Mr. 
Bishop  says:  "In  some  states  a  married  woman  has  not  the  general  power 
of  contract,  and  so  cannot  make  a  valid  promissory  note;  but  she  can  convey 
her  lands.  Then,  if  she  executes  her  note  and  mortgage,  though  the  note  is 
invalid  as  such,  the  mortgage  to  secure  it  is,  as  we  have  already  seen,  good." 
2  Bish.  Mar.  Worn.  §  306,  and  authonties. 

But  the  most  difficult  question  still  remains.  What  quantity  of  estate  did 
Laura  S.  Craig,  as  original  donee,  take  under  the  deed  of  trust,  without  refer- 
ence to  its  being  legal  or  equitable?  In  some  respects  the  deed  was  inarti- 
ficially  drawn.  It  is  obvious  that  Sallie  P.  Craig,  the  donor,  a  daughter  of 
Laura  S.  Craig,  intended  to  convey  the  land  to  her  mother,  Laura  S.,  pri- 
marily for  her  benefit,  and  incidentally  for  that  of  her  children;  that  the 
mother  should  take  a  life-estate  for  the  use  of  herself  and  children,  and,  at 
the  death  of  her  mother,  to  be  transmitted  to  the  latter,  of  whom  she  was 
one.  This  is  shown  by  making  it  a  "sole  and  separate  estate,"  which  was 
only  necessary  to  protect  the  estate  of  a  married  woman,  and  also  by  the 
power  given  to  her  to  dispose  of  it,  and  receive  the  purchase  money  without 
accountability.  If  such  intention  had  been  properly  expressed,  there  would 
have  been  much  less  difficulty.  But  the  deed  cannot  be  so  construed.  The 
terms  are,  "for  the  sole  and  separate  use  of  Mrs.  Laura  S.  Craig  and  her 
children."  If  the  subject  had  been  personalty,  these  words  would  have  given 
Mrs.  Craig  an  absolute  estate;  but  it  was  land,  and,  although  the  authori- 
ties upon  the  subject  are  somewhat  confiicting,  we  suppose  that  it  must  fall 
under  the  second  rule  adopted  in  Wilds'  Case,  6  Coke,  288.  as  follows:  "If 
A.  devises  his  lands  toB.  and  his  children  or  issue,  and  he  then  have  children 
or  issue  of  his  body,  then  his  express  intent  may  take  effect  according  to  the 
rule  df  .the  common  law.  and  no  certain  and  manifest  intent  appears  in  the 
will  to  the  contrary,  therefore,  in  such  case,  they  shall  have  but  a  joint  es- 
tate," etc.  .  See  Reeder  v.  Spearman,  6  Rich.  Eq.  94;  Shearman  v.  Angd, 
Bailey,  £q.  351;  and  Johnson  v.  Johnson,  McMul.  Eq.  345;  Feemster  v.  Qoodp 
12  S.  C.  573. 

Now,  assuming  that  Laura  S.  Craig  was  merely  a  tenant  in  common  with 
her  children,  how  does  that  affect  her  power  of  disposaJ,  which  in  terms  ex- 
tends to  the  whole  land?  That  touches  the  subject  of  powera  appurtenant 
and  collateral,  as  to  which  there  are  in  the  books  many  very  reQned  distinc- 
tions. But,  from  the  view  we  take,  it  will  not  be  necessary  to  go  into  the 
ni^e  and  perplexed  learning  upon  the  subject.    We  have  already  endeavored 
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to  show  that  the  general  power  of  disposal  given  to  Mrs.  Craig,  in  addition 
to  the  interest  odginally  conveyed  to  her,  had  the  effect  of  giving  her  the 
property  in  the  land,  with  the  absolute  right  of  disposal  in  any  of  the  ways 
allowed  by  law.  But,  as  that  was  only  accomplished  by  the  union  of  the  di* 
rect  gift  with  the  power  of  disposal,  we  hold,  with  some  hesitation,  that  her 
right  to  incumber  the  land  must  be  limited  to  the  interest  given  to  her,  which 
was  that  of  a  tenant  in  common  with  her  children,  and  to  that  extent  the 
mortgage  is  good  and  enforceable.  "A  power  may,  with  reference  to  the 
different  estates  in  the  land  over  which  it  rides,  have  different  aspects.  It 
may,  in  regard  to  one,  be  a  power  appendant;  in  respect  to  another,  a  power 
in  gross.  Thus,  where  an  estate  is  settled  to  A.  for  life,  remainder  to  B.  in 
tail,  remainder  to  A.  in  fee,  and  A.  has  a  power  to  jointure  his  wife  after 
his  death,  this  power  is  collateral  or  in  gross  as  to  the  estate  for  life,  but  ap- 
pendant or  appurtenant  as  to  the  remainder  in  fee.  It  may  affect  the  latter, 
but  can  never  attach  on  the  former."  1  Sugd.  Powers,  (Law  Lib.  Ed.)  *45. 
The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court,  sub- 
ject to  the  modifications  herein  announced,  be  affirmed. 

SiMFSoiJi,  C.  J.,  and  MoIveb,  J.    While  we  do  not  assent  to  many  of  the 
views  advanced  in  this  opinion,  we  concur  in  the  result. 


(79  Ga.  U) 

FouLLAiN  0.  PonuuLiN  and  others.    (Two  Cases.)i 
{Supreme  C&wri  of  Gfeargia,    April  21, 1887.) 

L  Qirr— EviDvirox  to  Supfobt. 

Id  a  suit  for  an  accoanting  by  a  ward  against  his  guardian,  who  was  also  his  grand- 
lather,  in  which  it  was  sought  to  oharge  the  guardian  with  the  income  of  certain 
property  alleged  to  have  been  given  by  him  to  bis  children  and  grandchildren,  in- 
cluding compninants,  there  was  evidence  that  defendant  placed  the  property  in  the 
hands  of  two  sons  for  the  purpose  of  managing  It,  and  paying  over  the  income  to 
the  beneficiaries;  that  the  income  was  disbursed  to  defendant's  children  and  grand- 
children, except  com  plain  ants,  the  amount  coming  to  whom  was  paid  to  oefend- 
ant  as  guardian.  Heidj  sufficient  evidence  to  support  a  finding  of  a  gift  of  the  prop- 
erty, and  that  complainants  were  entitled  to  an  account  for  their  share  of  the  In- 
come. 

S.  8amb. 

In  a  suit  for  an  accounting  by  a  ward  against  the  guardian,  a  letter  of  defendant 
was  introduced,  statins  that  he  had  purchased  a  tract  of  land  for  his  son,  who  was 
father  of  the  ward,  and  who  was  then  living.  The  son  took  possession  and  control 
of  the  place,  and  received  the  incouie.  His  widow  testified  that  defendant,  on  tak- 
ing possession  after  the  son's  death,  told  her  that  he  would  control  the  place  for  the 
benefit  of  her  and  her  children,  and  it  should  be  the  same  as  if  he  had  deeded  it  to 
them,  and  that,  after  defendant  had  sold  it,  he  disclaimed  the  right  to  the  proceeds, 
stating  that  such  right  was  in  the  widow  and  children,  and  that  he  would  manage 
such  proceeds  for  their  benefit.  Several  witnesses  testified  to  similar  admissions  by 
defendant,  and  to  admissions  that  he  had  bought  the  place  for  the  son,  and  others 
testified  to  imi^rovements  upon  the  land  made  by  the  son.  Defendant  denied  the 
alleged  gift  or  intended  gift,  ffeld^  that  the  evidence  supported  a  finding  of  a  gift 
of  the  land  to  the  son  and  his  children,  and  that  they  were  entitled  to  an  account 
for  the  proceeds. 

I.  8amb— Manual  Dblivbbt. 

Actual  manual  delivery  is  not  essential  to  the  consummation,  of  a  gift  inter  vivoB. 
Any  act  which  indicates  a  rennndi^on  of  dominion  by  the  donor  and  transfer,  of 
dominion  to  the  donee,  is  sufficient ;  and  this  principle  is  equally  true  under  Code 
Ga.  i  2660,  relating  to  gifts,  and  at  common  law. 

4  OUABDIAN  AND  WaBD— AoCOUHTUTO— SUPFOBT  OF  WaBD. 

In  a  suit  for  an  accounting  by  a  ward  against  the  guardian,  in  which  It  Is  sought 
to  charge  the  guardian  with  the  income  of  property  alleged  to  have  been  given  by 
him  to  his  sons  and  their  children,  including  complainant,  and  in  which  the  guard- 
ian set  up  a  claim  for  expenditures  for  the  support  and  maintenance  of  the  ward, 

*8ee  former  opinion,  pod^  92, 
v.4s.K.no.2 — 6 
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and  asked  for  a  decree  for  the  balatce,  a  refusal  to  charge  that  such  income,  if  the 
Jury  find  the  ward  entitled,  to  it,,  was  a  part  of  the  increase,  and  not  of  the  oorpuSt 
of  the  ward's  estate,  and  that  it  was  not  necessary  for  defendant  to  get  an  order  of 
the  coort  to  allow  him  to  expend  the  same  for  the  support  and  education  of  t^ 
ward.  Is  not  error;  especially,  where  the  gnardian  had  made  no  return  of  anch  ex- 
penditures to  the  ordinary,  and  bad  kept  no  account  of  them. 

6.  Abbitbatiom  akd  Awabi>— Guabdian  and  Wabd — AcCOUNTINa. 

Where  a  submission  to  arbitration,  in  relation  to  the  title  to  certain  property, 
names  a  guardian  as  the  first  party,  and  the  ward  and  others  as  the  second  partfea, 
the  latter  being  represented  by  the  former,  and  having  no  interest  in  the  subject- 
matter  of  such  arbitration,  the  arbitration  and  award  are  inadmissible  in  evidence 
against  such  ward  in  an  action  by  him  against  the  guardian  for  an  accounting  for 
the  income  of  such  property,  title  to  which  is  claimed  by  the  defendant. 

6.  New  Tbiaii— Gbounds  fob—Nbwlt-Disooybbkd  Eyidbnos. 

A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  famished 
by  one  who  was  a  witness  for  the  opposite  party,  and  was  examined  and  cross-ex- 
amined on  the  trial,  will  be  denied  where  no  diligence  and  no  interview  with  the 
witness  are  shown,  and  where  the  evidence  appears  to  be  cumulative  and  of  doubt- 
ful admissibility. 

7.  8amb— Gbouitos  vob— Anvissioir  or  BymsROs. 

A  new  trial  will  not  be  granted  for  the  alleged  erroneous  admission  of  evidence 
over  a  general  objection,  where  such  evidence  is  apparently  admissible  upon  the 
main  issues. 

8.  Sakk— MisooNDUoi  or  Gouitsel. 

The  alleged  improper  conduct  of  counsel,  In  his  argument  to  the  Jury,  In  read- 
ing and  commenting  upon  a  former  decision  of  the  case  rendered  by  the  appellate 
court,  cannot  be  successfully  assigned  as  error,  where  the  appellant,  at  tne  time, 
made  no  objection,  and  took  no  exception  thereto. 

Error  from  superior  court,  Greene  county;  Lawbok,  Judge. 

The  bill  in  thid  case  alleged  that  Junius  Poullain,  the  fatbte  of  complain- 
ants, died  in  1862,  and  that  defendant,  their  grandfather,  became  their  guard- 
ian; that  in  1863,  defendant,  as  guardian  of  complainants,  received  from  the 
administrator  $1,600,  the  amount  of  their  share  in  their  father's  personal  es- 
tate. This  was  all  the  defendant  charged  himself  with,  although  in  fact  he 
had  received  other  sums.  That  at  the  time  of  the  death  of  complainants' 
father,  defendant,  as  naked  trustee  for  the  latter,  held  title  to  a  plantation  in 
Floyd  county;  that  defendant  took  possession  of  such  plantation,  and  sold  it 
without  notice  to  the  purchasers  of  complainants*  rights,  and  that  thereby 
defendant  became  liable  to  each  of  complainants  for  one-third  of  $10,000,  that 
being  the  amount  of  the  proceeds  of  such  sale;  that  complainants  owned  an 
undivided  one-seventh  interest  in  the  Pontenoy  mills,  from  which  defendant 
liad  received  large  sums  as  their  guardian;  that  complainants  had  a  one-eighth 
interest  in  the  estate  of  their  uncle,  William  8.  Poullain,  who  died  in  1862,  and 
that  defendant  suffered  their  right  to  share  in  that  estate  to  become  barred  by 
the  statute  of  limitations;  that  complainants  had  received  nothing  from  de- 
fendant except  a  support  and  education,  and  a  house  and  lot  in  Greensborough, 
furnished  to  them  and  their  mother  in  1879.  The  bill  prays  for  account  and 
settlement. 

The  answer  admits  the  receipt  of  the  $1,600,  and  alleges  that  defendant  in- 
vested it  in  Oonf  ederate  money,  and  that  it  was  lost.  It  denies  that  complain- 
ants or  their  father  had  any  interest  in  the  Floyd  county  plantation,  or  the 
Fontenoy  mills,  and  alleges  that  both  belonged  to  defendant.  The  answer 
farther  sets  up  an  account  for  advances,  amounting  to  $14,294.89,  and  prays 
f6r  a  decree  for  the  balance.  The  answer  also  alleges  that  in  April,  1879,  de- 
fendant was  discharged  as  the  gnardian  of  Anna  M.  Poullain ;  that  her  cause 
of  action  arose  before  June,  1865,  and  that  not  having  brought  her  action 
within  9  months  and  15  days  thereafter,  she  is  barred.  It  alleges  that  defend- 
ant is  still  the  guardian  of  Hallie  B.  Poullain,  and,  as  such,  is  entitled  to  the 
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poBsession  of  her  property.  It  further  dtates  that  the  estate  of  William  S. 
Pouilain  became  worthless  bj  the  result  of  the  war. 

The  auditor  to  whom  the  cause  was  referred  found  against  the  complain- 
ants, and  to  his  report  the  complainants  filed  the  following  exceptions: 

"(1)  It  is  reported  in  said  report  that  the  title  to  the  house  and  lot  in  the 
Mty  of  Greensborough,  Qeorgia,  was  in  the  defendant  until  March,  1879,  and 
the  defendant  did  not  hold  said  propei1;y  in  trust  for  complainants;  to  which 
complainants  except,  and  allege  that  only  the  naked  title  to  the  same  was  in 

the  defendant  from ,  1862,  he  having  held  said  house  and  lot  from  the 

time  last  mentioned  in  trust  for  the  complainants. 

"*  (2)  It  is  reported  in  said  report,  that  complainants  had  no  title  to  the  ref^l 
estate  in  Floyd  county,  mentioned  in  tbq  bill,  and  they  cannot  recover  real 
estate  or  the  proceeds  of  the  sale  of  the  same,  for  the  reason  that  the  statute 
of  frauds  prevents  them  from  asserting  title  to  the  same,  and  the  defendant 
is  not  estopped  from  pleading  the  said  statute;  to  which  complainants  except, 
and  allege  that  they,  as  against  the  defendant,  do  have  title  to  said  real  estate 
as  set  out  in  their  bill,  and  they  can  recover,  either  the  value  of  said  real  es- 
tate, or  the  proceeds  of  the  sale  of  the  same,  with  interest  on  either  said  value, 
or  said  proceeds,  and  the  statute  of  frauds  does  not  protect  the  defendant 
from  the  recovery  claimed  by  complainants. 

"(3)  Because  it  is  reported  in  said  report  that  the  investment  made  by  the 
defendant,  and  mentioned  in  his  return  of  May  24,  1864,  to  the  ordinary  of 
county  first  afdreeaid,  relieves  the  defendant  of  all  liability  to  complainants 
for  the  money  received  by  him,  as  their  guardian,  from  the  administrator  of 
their  father^s  estate;  to  which  complainants  except,  and  allege  that  said  in- 
vestment does  not  so  relieve  the  defendant. 

"(4)  Because  it  is  reported  th^  the  discharge  of  the  defendant,  as  guardian 
of  the  complainant  Anna  M.  is  a  bar  to  any  right  of  action  which  said  Anna 
M.  ever  had  against  him  as  such  guardian;  to  which  complainants  except, 
and  allege  that  said  discharge  is  not,  under  the  law  and  the  facts,  a  bar  of  said 
right  of  action. 

**(5)  Because  it  is  reported  that  the  complainant  Hallie  B.  cannot  maintain 
her  action  against  the  defendant,  she  being  a  minor,  and  he  being  her  guard- 
ian; to  which  comphiinants  except,  and  allege  that  said  Hallie  B.  can  maintain 
her  action  aforesaid  against  the  defendant. 

"(6)  Because  it  is  reported  the  auditor  found  no  evidence  to  establish  the 
title  of  complainants  to  any  of  the  Fontenoy  mills  property  mentioned  in  the 
bill,  or  its  dividends;  to  which  complainants  except,  and  allege  that  the  evi- 
dence amply  establishes  their  title  to  said  property  and  dividends,  as  claimed 
in  the  biU. 

"(7)  Because  it  is  reported  in  said  report  that  the  evidence  does  not  show 
the  defendant  ever  gave,  or  intended  to  give,  the  said  real  estate  in  Floyd 
county  to  the  father  of  complainants,  and  that  they  have  no  title  to  the  same, 
nor  have  they  acquired  any  title  to  the  same  by  prescription ;  to  which  com- 
plainants except,  and  allege  that  the  evidence  does  show  that  the  defendant  gave 
and  intended  to  give  said  real  estate  in  Floyd  county  to  their  father,  as  Stjt  out 
in  the  bill,  and  complainants  have  title  as  against  the  defendant,  both  from 
his  gift  aforesaid,  and  by  prescription  to  the  real  estate  last  aforesaid,  and  the 
proceeds  of  its  sale  by  the  defendant,  or  its  real  value. 

*'(8)  Because  it  is  reported  in  said  report  that,  in  a  certain  event  therein 
stated,  the  defendant,  as  guardian  and  trustee  of  the  complainants,  is  charge- 
able with  $7,000.07,  said  sum  including  interest  to  September  15,  188U;  to 
which  complainants  except,  and  allege  that  the  defendant  is  due  these  com- 
plainants, after  allowing  him  all  proper  credits,  at  least  $10,500. 

*'(9)  Because  it  is  reported  in  said  report  that  the  defendant  has  expended 
98,347.55  for  the  maintenance  and  education  of  complainants,  which  said  ex- 
penditures are  an  equitable  set-olt.i^ainst  the  sums  chargeable  against  the 
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defendant  as  guardian  and  trustee;  to  which  complainants  except,  and  aHege 
that  the  defendant  can  show  no  authority  for  his  encroachment  upon  the  cor- 
pu8  of  their  property  claimed  by  him  in  the  bill,  and  he  is  due  them,  in  any 
event,  the  entire  amount  of  said  corpus.  In  said  report  the  auditor  allowed 
to  said  defendant  interest  on  the  disbursements;  to  which  allowances  these 
complainants  except,  and  say  that  the  evidence  shows  the  annual  interest 
was  more  than  the  annual  disbursements,  and  therefore,  under  the  law,  said 
defendant  is  not  entitled  to  charge  interest  on  the  disbursements." 

After  the  return  of  the  case  from  the  supreme  court  to  the  superior  court, 
complainants  amended  the  fourth  exception  by  charging  that  the  discharge  of 
defendant  as  guardian  of  Anna  M.  Poullain  was  null  and  void,  because  the 
application  was  not  published  once  a  week  for  four  weeks,  and  the  require- 
ments of  the  law  were  not  complied  with,  and  Anna  M.  never  had  any  legal 
notice,  and  was  not  cited,  as  required  by  law,  by  the  ordinary  to  appear  at  the 
time  the  dismission  was  granted.  It  was  also  null  and  void  because  it  was 
procured  by  fraud  on  the  part  of  the  defendant,  in  that  he  fraudulently  rep- 
resented to  the  ordinary  that,  at  the  time  the  dismission  was  granted,  he  had 
fully  discharged  his  duty  as  guardian  of  said  Anna  M.,  and  thereby  prooared 
a  discharge,  when,  in  truth  and  fact,  the  defendant  had  not  fully  discharged 
his  duties  as  guardian,  and  had  only  charged  himself,  as  guardian,  with  a 
small  sum  received  from  the  administrator  of  complainants'  father,  which 
arose  from  the  sale  of  the  personal  property  of  the  estate,  when  he  well  knew 
that  he  was  indebted  to  complainants  upon  each  and  every  item  set  out  in 
their  bill,  and  it  was  his  duty  to  have  charged  himself  with  these  items,  which 
omissions  were  fraudulent,  and  made  with  intention  to  defraud  complainants 
of  the  amounts  justly  due  them,  and  which  he  never  accounted  for. 

On  the  last  trial  the  Jury  found  for  the  complainants  for  $6,666.66. 

Defendant  made  a  motion  for  new  trial,  of  which  the  eleventh,  twelfth, 
thirteenth,  fourteenth,  and  fifteenth  grounds  are  as  follows: 

(11)  Because  the  verdict  of  the  jury  is  contrary  to  the  following  charge  of 
the  court:  "In  order  to  sustain  a  parol  gift  of  land  from  father  to  son,  t^e 
evidence  should  be  so  strong,  clear,  and  unambiguous  as  to  leave  no  reason- 
able doubt  of  the  donor's  intention  to  transmit  the  title."  In  this  case  and 
on  this  point  the  language  of  the  supreme  court  is  'Hhat  the  existence  of  a 
parol  gift  of  land  from  parent  to  child  should  be  proven  by  evidence  whether 
positive  and  direct,  or  circumstantial  and  indirect,  so  clear,  strong,  and  un- 
ambiguous as  to  leave  no  reasonable  doubt  in  the  minds  of  the  jury  as  to  that 
fact,  seems  to  have  been  heretofore  ruled  by  this  court.  In  the  case  then 
ruled  the  final  result  of  the  authorities  is  stated,  and  the  conclusion  reached  is 
that,  though  it  is  not  indispensable  that  the  agreement  should  be  established 
wholly  by  direct  and  positive  evidence  of  its  existence,  but  may  be  Inferred 
from  acts  and  conduct,  clearly  referable  to  it,  yet  such  acts  must  be  of  an  un- 
ambiguous and  unequivocal  character,  and  must  be  established  by  testimony 
that  is  certain  and  definite  in  its  terms.  They  must  be  such  as  necessarily  re- 
sult from  the  agreement,  and  as  the  party  would  not  have  performed  unless 
on  account  of  that  very  agreement,  and  with  a  direct  view  to  its  performance, 
and  the  agreement  proved  must  correspond  and  conform  in  all  essentials  to 
that  alleged  to  be  partly  performed." 

f  12)  Because  the  verdict  is  contrary  to  the  following  charge  of  the  court: 
^If  you  believe  by  evidence  of  the  character  and  strength  mentioned  that  a 
parol  gift  of  the  Floyd  county  land  was  made  by  the  defendant,  you  should  go 
further,  and  ascertain  whether  the  son  made  such  improvements  on  the  land 
as  to  cause  the  title,  under  the  parol  gift,  to  pass  and  vest  in  him."  On  this 
point  the  supreme  court  say  in  this  case:  "If  the  mind  of  the  jury  is  satisfied 
beyond  a  reasonable  doubt  by  dear,  satisfactory,  and  unequivocal  evidence, 
that  the  gift  of  the  Flojd  county  plantation  was  made  by  the  father  to  the  son ; 
that  the  son  took  possession  of  the  property  given»  and  improved  it  as  his 
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own,  then,  although  the  improvements  made  and  caused  to  be  made  by  him 
weie  of  slight  or  small  value,  provided  they  were  substantial  and  permanent 
in  their  nature,  benefldal  to  the  frediold,  and  were  such  as  none  but  an 
owner  would  under  like  circumstances  make  upon  his  own  estate,  they  would 
be  the  improvements  contemplated  by  the  statute  as  sufiScient  to  pass  the  title 
to  the  donee;  but  whether  slight  or  extensive,  they  would  not  serve  except  of 
real  yalue,  nor  unless  made  by  or  for  the  donee  pending  his  possession,  and 
upon  the  faith  pf  the  parol  gift  sought  to  be  set  up  and  enforced  in  the  biU.** 

(13)  Because  the  VOTdict  is  contrary  to  the  following  charge  of  the  court: 
''In  reference  to  the  income  of  the  Fontenoy  mills,  the  court  instructs  you 
that  if  the  defendant  placed  his  two  sons,  Antoine  and  Thomas,  in  possession 
of  said  property  as  his  agents,  and  reserved  the  right  to  dispose  of  the  divi- 
dends as  they  accrued,  in  any  manner  he  might  choose,  the  complainants 
would  not  be  entitled  to  any  part  of  the  dividends,  unless  the  defendant  has 
charged  himself  with  them  as  a  part  of  his  wards'  estate,  or  in  some  other 
manner  had  admitted  their  right  and  property  in  them." 

(14)  Because  the  verdict  is  contrary  to  the  following  charge  of  the  court: 
''In  the  event  you  find  against  the  defendant,  you  should  allow  him  a  credit 
upon  the  corpus  of  bis  ward's  estate  equal  to  the  value  of  the  house  and  lot 
in  Greensborough,  if  not  bought  with  income  of  th^  property,  and  if  they 
now  possess  and  enjoy  it/' 

(15)  Because  said  verdict  is  contrary  to  the  following  charge  of  the  court: 
"It  was  the  duty  of  the  defendant  to  Invest  the  Confederate  money  of  his 
wards  when  received  by  him.  His  investment  in  four  per  cent,  certificates 
of  the  Confederate  States  was  lawful,  if  made,  and  relieved  him  from  liabil- 
ity  on  account  of  the  sixteen  hundred  dollars  in  Confederate  currency  re- 
ceived  from  the  estate  of  Junius  FouUain." 

The  evidence  for  the  complainants  was,  in  brief,  as  follows:  Defendant 
was  appointed  guardian  for  complainants  on  May  4, 1863,  and  gave  bond  for 
$10>000.  He  made  only  three  returns,  as  follows:  On  January  4, 1864,  he 
returned  a  single  item:  "To  cash  in  Confederate  treasury  notes  of  Will- 
iam McCullough,  administrator  of  Junius  PouUain,  $1,600."  (Recorded 
March  24, 1864.)  On  May  24, 1864,  he  made  a  return  containing  a  single 
item,  stating  that  he  had  Invested  $1,600  in  ConfMerate  4  per  cent,  bonds,  and 
obtained  a  certificate  of  the  agent  of  the  Confederate  States  at  Augusta,  under 
the  act  of  March  21, 1864.  (Becorded  July  15, 1864.)  The  third  return  was 
only  as  to  Anna  M.  It  was  sworn  to  March  3,  and  recorded  at  the  April 
term,  1879,  of  the  ordinary's  court,  and  stated  Uiat  she  was  entitled  to  a  half 
interest  in  $1,600  in  Confederate  bonds,  which  was  the  only  property  he  ever 
received  as  the  property  of  his  ward,  and  that  he  therewith  returned  to  the 
court  the  bonds^  On  March  3, 1879.  he  applied  for  dismission  as  guardian  of 
Anna  M.,  alleging  that  he  had  fully  discharged  his  duties,  and  at  the  April 
term  of  court  he  was  dismissed,  no  objection  having  been  filed. 

The  ordinary  testified  that,  when  d^endant  made  his  final  return,  he  saw 
from  it  that  he  had  charged  himself  with  only  $1,600,  and  defendant  stated  to 
him  that  there  were  $1,600  in  Confederate  bonds,  and  witness  thought  at  the 
time  that  they  were  there,  and  did  not  discover,  until  after  the  dismission 
was  granted,  that  there  were  only  $1,300.  There  was  no  fraud  or  collusion 
between  defendant  and  the  administrator  of  W.  8.  Poullain  in  procuring  the 
discharge  that  the  witness  was  aware  of.  It  was  admitted  that  certain  8  per 
cent,  bonds  were  filed  with  the  ordinary  when  defendant  made  his  application 
for  discharge;  that  they  were  not  the  bonds  in  which  defendant  invested  the 
funds  of  complainants,  but  that  they  had  on  them  In  defendant's  handwriting 
the  indorsement:  "These  bonds  belong  to  the  estate  of  Anna  M.  and  Eallie  B. 
Poullain."  Complainants  introduced  a  letter  from  defendant  to  his  wife, 
dated  Rome, xwenty-ninth  November,  1856,  in  which  defendant  stated  that  "I 
have  this  day  purchased  a  tract  for  Junius,  thirteen  miles  from  Rome,  and 


Digitized  by 


Google 


86  BOUTHBASTEaN  JUCPOBVBB.  [Gft* 

eleven  miles  from  Galhoan,  on  state  road."  He  then  proceeded  to  describe, 
more  in  detail,  the  improvements,  and  stated  tliat  the  tract  contained  866 
acres,  and  that  it  was  d^sirabie  and  w^l  worth  98,000. 

Mrs.  Anna  M.  Poullain,  the  mother  of  complainants,  testified,  in  brief,  as 
follows:  Her  husband,  Junius  FouUain,  was  a  son  of  the  defendant.  They 
moved  from  Greensborough,  Georgia,  to  Floyd  county,  Georgia,  in  18^.  De* 
f endant  bought  the  place  for  her  husband,  and  that  was  the  way  he  came  into 
possession  of  the  farm.^  Junius  Poullain  worked  the  place  and  had  full  con- 
trol of  it,  and  received  the  income.  His  health  was  impaired.  He  died  in 
May,  1862,  leaving  witness  and  the  two  complainants  as  his  only  heirs.  After 
the  death  of  her  husband,  the  witness,  at  the  instaiace  of  the  defendant, 
moved  to  Greensborough,  to  the  house  furnished  by  him,  and  has  been  living 
there  since.  The  defendant  took  possession  of  the  plantation  in  Floyd  county, 
and  told  her  that  he  would  control  the  place  for  her  and  her  children,  and 
that  it  should  be  the  same  to  them  as  if  he  had  given  it  to  them  by  deed;  that 
he  simply  wanted  to  manage  it  for  their  benefit.  In  the  spring  of  1868,  he 
told  her  that  he  had  sold  the  place  of  her  husband  for  810,000;  that  she  and 
her  family  had  the  right  to  the  proceeds  of  the  land;  that  he  did  not  claim  the 
money  for  himself,  but  would  take  charge  of  it  for  the  benefit  of  her  and  her 
children.  She  at  first  thought  of  taking  out  letters  of  administration  on  her 
husband's  estate,  but  defendant  approached  her  in  regard  to  taking  charge  of 
the  estate  himself,  and  having  confidence  in  his  integrity,  she  consented,  and 
did  not  apply  for  letters.  Complainant  Anna  M.  was  born  November  4, 1856, 
and  Hallie  B.,  June  28, 1860.  Before  the  death  of  Junius  Poullain,  he  bo- 
came  dissatisfied  with  the  Floyd  county  plantation,  and  defendant  advised 
him  to  sell  and  move  away.  The  defendant  told  the  witness  a  number  ai 
times  that  he  had  given  the  Fontenoy  property  to  all  of  his  children,  and  that 
she  and  her  children  would  share  it  equally  with  bis  children.  In  April,  1865, 
he  told  her  that  he  had  $40,000  in  Confederate  nooney  for  her  and  her  chil* 
dren  which  he  would  invest  for  them  in  Augusta,  Georgia.  Defendant  fur- 
nished complainants  each,  annually,  about  ^20  in  money,  until  they  were  12 
years  old ;  also  furnished  them  about  $15  worth  of  meat,  meal,  and  flour;  and 
the  value  of  the  wood  furnished  for  both  the  complainants  was  about  $15  an* 
nually.  They  all  dispute  the  item  in  the  answer  of  rent  charged  for  the 
house  in  Greensborough,  because  they  consider  the  house  and  lot  theirs;  i^lso 
the  item  of  $750  claimed  by  him. 

The  complainants  testified,  in  brief,  as  follows:  The  defendant  told  them 
a  number  of  times  that  he  realized  from  the  sale  of  the  property  in  Floyd 
county,  belonging  to  their  father,  the  sum  of  $10,000.  About  a  year  before 
the  testimony  was  taken,  defendant  told  them  that  the  reason  why  he  had  not 
made  a  deed  to  them  to  the  bouse  and  lot  in  Greetisborough  was  that  be  had 
lately  lost  property,  and  that  they  had  to  share  his  misfortunes  with  him; 
that  he  regretted  very  much  to  see  their  house  and  lot  sold  to  satisfy  judg- 
ments against  him.  He  always  led  complainants  to  believe  that  they  were 
living  on  the  income  from  the  estate  of  their  father,  never  denying  their  in* 
terest  in  the  proceeds  of  the  sale  of  the  Floyd  connty  place  until  the  begin- 
ning of  this  suit.  They  have  been  in  possession  of  the  house  in  Greens- 
borough for  17  years.  Never  heard  of  any  claim  for  its  rent  until  this  suit 
was  begun.  They  consider  it  theirs.  Besides  the  property  already  men- 
tioned, they  have  nothing  more,  except  their  interest  in  the  Fontenoy  miUs 
property  and  in  the  estate  of  William  S.  Poullain. 

John  H.  Lovejoy  testified,  in  brief,  as  follows:  In  December,  1862,  he  pur- 
chased the  plantation  in  Floyd  county,  (xeorgia,  on  which  Junius  Poullain  re- 
sided before  and  at  the  time  of  his  death,  from  defendant.  Paid  the  defend- 
ant $10,000  in  Georgia  Railroad  bank-bills.   Defendant  said  that  he  paid  $6,000 

iSee,  M  to  this  evldenoe,  S.  C  pott^  02. 


Digitized  by 


Google 


Ga.]  POULLAIlff  t.  BOmiLAIN.  87 

for  the  place  in  1856«  and  that  hU  Bon  had  made  improvements,  saeh  as  clear- 
ing, building  houses,  ditching,  etc.,  so  as  to  bring  it  up  to  810,000.  Defend- 
ant demanded  Georgia  Railroad  bank-bills,  because,  he  said,  he  wanted  it  as 
an  investment  for  his  son's  wife  and  children,  because  he  could  purchase  the 
Georgia  Bsulroad  stock  with  them  better  than  he  could  with  other  money,  and 
that  he  wanted  the  railroad  stock  as  a  permanent  investment  for  his  son's 
wife  and  children.  He  said  he  was  selling  the  property  as  his  soni^s  and  he 
wanted  to  make  a  safe  investment  for  his  sou's  wile  and  children. 

Other  witnesses  testified  that  Junius;  Poullain  cleared  land,  built  fences, 
repaired  the  houses,  covered  some  of  them,  put  up  gates,  etc.,  on  the  land. 
J.  M.  Storey  testified  that  he  heard  defendant  say«  sometime  after  1868,  that 
when  he  owned  the  Fontenoy  mills  property,  he  made  money,  but  that  his 
children  were  nut  making  money  out  of  it  as  he  had  done.  W.  M.  Weaver 
testified  that,  some  time  ^fore  the  war,  he  beard  the  defendant  say,  in  con- 
versation with  W'  H.  Morgan,  that  be  bad  purchased  a  plantation  in  Floyd 
county  for  his  son  Junius.  0.  0.  Norton  testified  that  defendant  came  to  him 
and  offered  to  pay  him,  as  administrator  of  Felix  PouUain,  another  son  of  de- 
fendant, the  dividends  of  the  Fontenoy  mills  property  belonging  to  the  estate 
ci  Felix,  but  that  he  refused  to  receive t^em.  alEi  he  considered  that  they  be- 
longed to  the  children  of  Felix,  Antoine  and  Thomas  PouUain  were  in  posses- 
sion of  the  pi'operty,  managing  it  tor  the  children  and  grandchildren  of  the 
defendant,  from  some  time  during  the  war  until  its  sale  in  1875. 

Mrs.  Henry  Moore  testified*  in  brief,  as  follows:  The  defendant  is  her 
father.  She  has  frequently  heard  him  spiBak  of  the  place  in  Floyd  county,  on 
which  Junius  PouUain  had  lived,  as  the  property  of  Junius  PouUain.  Heard 
him  say  that  if  Junius  PouUain  did  not  like  the  Floyd  county  plantation,  he 
could  sell  it  and  buy  another.  Witness  had  a  child's  part  in  the  dividends  of 
the  Fontenoy  mills  property,  that  is,  one-seventh.  On  one  occasion,  during 
the  war,  witness  received  $60,000,  and  on  another  $50,000.  Since  the  war 
she  received. $3,000  in  greenbacks  through  the  defendant.  She  has  heard  it 
commented  upon  in  the  family  as  a  singular  fact,  that  the  defendant  gave 
places  to  his  sons,  Felix,  Thomas,  WUliam,  and  Junius,  and  yet  did  not  make 
titles  to  them. 

A  letter  from  the  defendant  to  the  complainant  A.  M.  PouUain,  was  intro- 
duced, dated  August  12,  1879,  stating  that  she  would  find  from  the  records 
that  lie  only  loaned  the  land  and  negroes  to  her  father,  and  saying:  "I  gave 
WiUiam  Smith  $2,825  for  your  hoi^eand  home,  which  is  more  than  the  divi- 
dends from  the  factory. " 

Antoine  PouUain  testified,  in  brief,  as  follows:  The  use  of  the  Fontenoy 
mOls  property  belonged  to  the  children  and  representatives  of  chUdren  of  de- 
fendant. This  commenced  about  1862  or  1863.  The  f^tory  was  run  by 
water-power,  and  the  income  belonged  to  the  ehUdren  and  representatives  of 
chUdren.  There  were  seven  parties  in  interest,  and  complainants  were  en- 
titled to  a  seventh  interest,  if  they  were  all  of  the  legal  representatives  of 
Junius  PouUain.  Witness  entered  the  dividends,  their  amounts,  and  to 
whom  paid,  on  his  book,  to  which  he  refers.  Defendant  never  made  any 
title  to  his  chUdren  to  the  mill  or  other  property,  and  it  was  the  habit  of  wit- 
ness to  send  the  dividends  to  him  for  distribution.  The  book  was  introduced, 
showing  entries  of  payments  to  '*T.  N.  PouUain,  Sr.,  for  stockholders,"  and 
to  "Estate  Junius  PouUain,  divided."  In  1864  and  1865,  there  were  t^o 
such  items  of  $20,000  and  $50,000;  in  1867,  $1,000;  in  1868,  $1,000. 

The  evidence  on  behalf  of  the  defendant  was,  in  brief,  as  follows:  It  was 
admitted  that  A.  M.  Sloan  deeded  the  Floyd  county  land  in  controversy  tc 
the  defendant,  November  26<  1856,  for  $6,000,  and  that  the  d^ndant  con- 
veyed the  land  by  deed  to  John  H^  Lovejoy,  December  20, 1862,  the  consider- 
ation being  $10,000.  It  was  also  admitted  that  in  the  returns  of  McGuUough, 
as  administrator  of  Junius  PouUain,  the  personal  property  was  appraised  at 


Digitized  by 


Google 


88  SOUTHEASTEBN  RBPOBTEB.  [Gft. 

$2,667.06,  and  that  it  was  sold  for  $3,263.72.  A  receipt  from  Janius  Foul- 
lain  to  defendiant  was  introduced,  showing  that  the  former  received  from  the 
latter  certain  negroes  as  a  loan.  It  was  dated  January  6, 1859.  Several  wit- 
nesses testified  that  they  icnew  the  land  when  Junius  Poullain  lived  on  it; 
that  its  condition  when  he  went  into  possession  and  when  he  left  was  about  the 
same,  or  that  it  had  deteriorated;  that  it  had  not  been  enhanced  in  value  by 
improvements  placed  there  by  him;  and  that  he  did  not  erect  valuable  and 
substantial  improvements  thereon. 

T.  N.  Poullain,  the  defendant,  testified  by  interrogatories,  in  brief,  as  fol- 
lows: He  received  $1,600  from  McOuUough,  administrator  of  Junius  Poul- 
lain, in  Confederate  money,  and  invested  in  4  per  cent.  Confederate  bonds. 
Bought  the  Floyd  county  land  from  one  Sloan  at  $6,000.  Never  gave  it  to 
Junius,  and  never  intended  to  do  so;  simply  gave  him  the  use  of  it.  In  the 
letter  to  his  wife,  meant  that  he  had  bought  it  for  the  use  of  Junius.  Gener- 
ally designated  it  as  Junius'  place,  meaning  the  place  where  Junius  lived. 
Intended  to  give  the  same  use  of  the  land  as  of  the  negroes  specified  in  the 
receipt  in  evidence.  Sold  the  land  to  Lovejoy  for  $10,000  in  Confederate 
money.  Denies  the  statement  testified  to  by  Lovejoy  about  the  Greorgia  Bail- 
road  bills,  and  the  intended  investment,  or  that  he  was  selling  the  land  as  his 
son's  in  order  to  make  a  permanent  investment,  or  that  Junius  had  made  any 
improvements  on  the  plsice.  At  the  time  he  sold  it,  he  considered  it  worth 
less  than  when  he  bought  it.  He  turned  over  to  Antoine  and  Thomas,  his 
sons,  the  Fontenoy  mills  property  for  the  use  and  benefit  of  all  his  children, 
9ubject  to  his  control,  and  liable  to  be  terminated  at  any  time.  During  the 
war,  Antoine  and  Thomas,  as  his  agents,  managed  this  property.  He  had  a 
right  to  control  the  dividends.  Thinks  he  received  about  $4,000  in  good 
money,  most  of  which  he  gave  to  his  children.  Supposes  he  received  in  Con- 
federate money  over  $100,000,  perhaps  $150,000,  most  of  which  he  has  on  hand 
now.  Much  has  been  lost  or  destroyed.  Is  certain  that  it  is  the  same  money, 
and  turns  it  over  to  one  of  the  commissioners.  Witness  knows  nothing  of 
the  books  kept  by  Antoine.  Saw  them  for  the  first  time  during  the  pendency 
of  the  arbitration  at  the  court-house  several  years  ago.  Don't  know  whether 
the  entries  on  them  are  correct  or  not.  The  account  attached  to  his  answer 
is  correct.  Jt  was  admitted  that  certain  Confederate  money  produced  in  court 
was  that  referred  to  by  defendant  in  his  testimony. 

/.  A.  Billups,  H.  G,  Lewis,  and  2).  B.  Sanford^  for  plaintiff  in  error.  James 
B.  Park,  John  C.  Reed,  F,  C.  Foster,  and  /.  H.  Lumpkin,  for  defendants. 

Hall,  J.  This  case  was  tried  on  nine  exceptions  made  by  the  complain- 
ants, to  the  auditor's  report.  The  first  exception  taken  to  the  finding  was  in 
relation  to  a  house  and  lot  in  Oreensborough,  which,  it  was  alleged,  had  been 
purchased  by  the  respondent  for  the  compUinants,  and  with  their  means,  and 
held  by  him  as  their  trustee.  The  finding  was  against  this  allegation,  and 
was  that  the  respondent  did  not  hold  the  same  in  trust  for  them,  but  that  he 
held  it  in  his  own  right,  until  March,  1879,  when  he  conveyed  it  to  their 
mother.  The  second  exception  was  to  the  finding  of  the  auditor  in  relation 
to  the  plantation  in  Floyd  county,  Georgia.  That  finding  negatived  a  gift  of 
this  property  by  the  respondent  to  the  father  of  the  complainants.  The  third 
was  as  to  the  finding  of  the  auditor  that  the  respondent  had  been  duly  and  le- 
gally discharged  by  the  ordinary  of  Greene  county  from  the  guardianship  of 
one  of  the  complainants,  Anna  Maria  Poullain,  now  Mrs.  Park.  The  fourth 
exception  was  to  the  finding  that  Mrs.  Park  was  barred,  by  reason  of  the  dis* 
charge  of  the  respondent,  from  this  guardianship  by  the  ordinaiy.  The  fifth 
exception  was  to  a  finding  by  the  auditor  that  one  of  the  complainants.  Miss 
Hailie  B.  Poallain,  now  Mrs.  Lewis,  was  disabled  from  bringing  this  suit, 
on  account  of  her  infancy.  He  held  that  she  could  not  prosecute  against  her 
guardian  byprochein  ami  during  his  guardianship,  and  before  it  was  wound 
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up.  The  next,  the  aixtb,  exception  was  to  the  report  of  the  auditor,  whioh 
denied  the  right  of  the  oomplainants  to  receive  anj  portion  of  the  income  that 
bad  arisen  from  the  Fontenoy  miUs,  whicli,  the  bili  alleged,. bad  been  given 
to  the  children  and  grandohildren  of  the  respondents,  including  complainants. 
The  seventh  is  an  exception  to  the  report  denying  the  complainants'  right  to 
the  Elojd  county  land,  and  is,  in  substance,  the  same  as  the  finding  assailed 
by  the  seoond  exception.  The  eighth  exception  attacks  the  amount  reported 
in  favor  of  the  complainants,  in  a  certain  contingency  mentioned  in  that  re- 
port. But,  in  consequence  of  the  result  reached,  this  is  not  as  to  the  amount 
a  very  material  exception.  The  ninth  exception  attacks  the  amount  found  to 
have  been  expended  by  the  respondent  for  the  maintenance  and  education  of 
the  complainants  during  their  minority.  The  jury  passed  upon  each  of  these 
exceptions  separately,  and  found  on  each  of  them  in  favor  of  the  complain- 
ants. On  the  second,  they  found  due  the  complainants  $4,666.60,  arising 
from  the  sale  of  the  Floyd  county  land.  On  the  sixth,  they  found  due  the 
complainants  $2,000,  on  account  of  their  interest  in  the  income  from  the 
Fontenoy  mills,  and  which  the  evidence  had  traced  into  the  hands  of  the  re- 
spondent as  their  guardian.  After  considering  all  the  exceptions,  they  gave 
a  general  verdict,  in  which  they  stated  that  they  reached  this  conclusion  by 
considering  these  exceptions  one  at  a  time.  They  found  for  the  complain- 
ants the  aggregate  sum  of  $6,666.66;  that  being  the  amount  due  after  deduct- 
ing, in  round  numbers,  the  price  of  the  house  and  lot  purchased  in  Greens- 
borough  from  the  amount  that  they  were  entitled  to  receive  from  the  sale  of 
the  plantation  in  Floyd  county.  On  this  finding  the  oourt  decreed  that  each 
and  all  of  these  exceptions  be  sustained,  and  that  the  complainants  recover 
^e  amount  of  $6,666.66,  with  interest,  from  the  date  of  the  decree,  and  their 
costs. 

This  case  has  been  twice  before  this  court;  first,  at  the  February  term,  1884, 
(reported  in  72  Ga.  412;)  again  it  was  here  at  the  March  term,  1886,  (76  Ga. 
420.)  And  although  the  decisions  settle  the  law  arising  upon  the  most  ma- 
terial questions  in  the  case,  it  was  insisted  that  others  arose  on  the  last  trial 
which  had  not  been  heretofore  passed  upon,  and  which  would  entitle  the  de- 
fendant, on  account  of  erroneous  charges  and  rulings  made  by  the  judge,  to 
another  hearing.  Therefore,  a  motion  for  new  trial  was  made,  upon  numei- 
ous  grounds,  but  upon  all  of  them  it  was  refused.  The  first  seven  grounds 
insist  that  the  verdict  was  contrary  to  law  and  evidence,  and  against  equity, 
and  especially  in  sustaining  the  first,  second,  third,  sixth,  and  ninth  excep- 
tions to  the  auditor's  report.  The  eighth  alleges  errors  in  admitting  the  books 
of  the  Fontenoy  Mill  Company,  which  books  were  kept  by  Antoine  and  Thomas 
Poullain,'to  whose  care  these  mills  had  been  conferred,  for  the  purpose  of 
making  income  for  the  children  and  grandchildren  of  the  respondent  in  this 
bill,  and  for  their  benefit;  and  also  in  admitting  Antoine  FoiUlain's  evidence 
in  relation  thereto,  over  objection. 

1.  That  ground  may  be  disposed  of  at  once,  inasmuch  as  it  fails  to  urge  any 
specific  objection  to  the  admissibility  of  this  testimony.  Thereseems  to  have 
been  a  general  objection  to  its  admission,  without  specifying  any  reason  why 
it  was  not  competent  testimony.  We  discover  no  ground  ourselves  why  it 
was  not  pertinent  and  competent  to  illustrate  the  main  issues  on  trial. 

2.  The  ninth  ground  insists  that  there  was  error  in  rejecting  an  arbitration 
and  award  ofler^  by  the  defendant,  in  relation  to  his  title  to  the  Fontenoy 
mills,  and  his  right  and  authority  to  make  sale  of  the  same.  We  agree  with 
the  oourt  that  this  testimony  was  not  admissible:  Firsts  because  the  com- 
plainants were  in  no  proper  or  legal  sense  parties  to  the  submission.  It  is 
true  that  the  defendant  was  the  party  of  the  first  part,  and  that  his  childien 
and  grandchildren  were  named  as  parties  of  the  second  part;  but  these  com- 

glainants  were  represented  by  him  as  their  guardian.    Even  if  they  had  an 
iterest  in  this  case,  his  attitude  towards  them  was  inconsistent.    They 
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were  represented  bj  no  guardian  ad  litem  or  next  friend  in  this  arbitration. 
Second,  because*  according  to  the  fdlegations  in  their  bill,  they  had  no  sort  of 
interest  in  the  subject-matter  of  this  arbitration.  It  was  brought  about  to 
settle  the  title  to  the  property  in  these  mills,  and  to  enable  Dr.  PouUain,  the 
respondent  in  this  bill,  to  sell  the  Fontenoy  mill  property.  These  parties  set 
up  no  title  in  their  bill  to  the  property  itself,  but  only  to  such  of  the  income 
of  the  property  as  went  into  the  hands  of  the  defendant  as  their  guardian. 

3.  The  tenth  insists  that  there  was  error  in  allowing  complainants*  counsei, 
in  his  argument  to  the  jury,  to  read  and  comment  upon  certain  portions  of  the 
decision  rendered  by  this  court  when  the  case  was  last  here.  The  judge  cer- 
tlfles  that  no  exception  was  taken  by  the  defendant  to  this  course  at  the  time 
it  occui?ed,  and  no  appeal  was  made  to  him  to  check  or  control  it.  The  par- 
ties sat  by  and  saw  it  going  on,  and  kept  silent,  and  by  their  conduct  waived 
any  exception  to  this -mode  of  argument,  even  if  it  was  irregular  and  objeo- 
tionable;  but  we  do  not  decide  that  it  was. 

4.  The  eleventh,  twelfth,  thirteenth,  fourteenth,  and  fifteenth  grounds  of 
the  motion  state  that  the  verdict  is  contrary  to  certain  charges  of  the  court, 
which  each  of  these  grounds  sets  forth.  It  is  only  necessary  to  remark  that 
these  charges  were  each  and  every  one  of  them  in  strict  accordance  with  the 
decision  rendered  by  this  court  at  the  March  term,  1886,  in  relation  to  the 
character  and  amount  of  testimony  necessary  to  establish  the  gifts  to  this 
property.  What  we  then  declared  to  be  the  law  was  strictly  followed  in  the 
instrudtions  given  on  this  occasion  by  the  conrt  to  the  jury.  The  charges  were 
then,  and  are  now,- justified  by  the  testimony,  and  the  finding  under  each  of 
them  was  sustained  by  this  evidence. 

5.  The  sixteenth  and  eighteenth  grounds  of  the  motion  relate  to  the  same 
subject,  and  may  be  conveniently  considered  together.  As  they  relate  to  the 
most  material  question  in  dispute  between  the  parties,  it  will  be  well  to  copy 
them  f  ix)m  the  record.  The  sixteenth  alleges  that  the  court  committed  error 
in  giving  this  charge  to  the  jury:  "If  the  defendant  placed  his  sons  Antoine 
and  Thomas  in  charge  of  the  Fontenoy  mill  property,  as  the  agents  of  his  chil- 
dren and  grandchildren,  intending  and  directing  that  they  should  share  equally 
in  the  income  and  dividends  proiduced,  the  complainants  would  be  entitled 
to  recover  their  share  of  such  dividends,  if  any,  as  may  have  been  delivered 
to  the  defendant  for  them.*'  The  error  alleged  in  this  charge  is  that  it  was 
not  authorized  by  the  evidence.  The  eighteenth  grou  nd  of  the  motion  alleges 
that  the  judge  committed  error  in  refusing  to  charge,  at  the  request  of  the 
respondent's  counsel  in  writing:  "If  the  jury  believe  from  the  evidence  that 
the  defendant  gave  the  Fontenoy  mills  properly  to  his  chUdren  a^d  grand- 
children, and  that  they  were  entitled  to  ttie  dividends  therefrom,  by  reason  of 
the  fact  that  the  title  to  said  property  vested  in  them  under  said  gift,  then 
said  dividends  were  a  part  of  the  increase,  and  not  the  carpus,  of  his  ward's 
estate,  and  it  was  not  necessary  for  defendant  to  get  an  order  of  the  court  to 
allow  him  to  expend  the  same  for  the  support  and  education  of  his  wards." 
The  request  of  defendant's  counsel  to  give  the  above  charge  was  made  after 
the  court  had  concluded  his  charge  to  the  jury,  and  in  response  to  an  inquiry 
of  the  court  if  there  was  any  other  matter  upon  which  counsel  desired  the 
court  to  instruct  the  jury.  We  think  the  court  did  right  to  refuse  this  re- 
quest: Firatf  because  the  Complainants  did  not  set  up  any  title  to  this  Fon- 
tenoy mills  property.  They  set  up  a  claim  to  the  dividends  that  arose  from 
the  property,  and  which  came  into  the  hands  of  the  defendant,  and  which  he 
received  as  their  guardian.  Second,  be<»use  if  he  received  it  as  their  prop- 
erty, he  had  no  right  to  appropriate  the  whole  of  the  income  to  their  mainte- 
nance and  education,  especially  as  he  had  made  no  return  to  the  ordinary  show- 
ing the  amount  of  such  expenditure  and  the  receipts  therefor,  and  had  not  re- 
ceived the  ordinary's  sanction  previous  to  the  disposal  of  this  amount  of 
mohey,  or  after  it  was  disposed  ot^or  those  purposes.    No  account  of  the  ex- 
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penditures  waa  kept.  The  mDoant  claimed  as  a  credit  on  that  accoant  was 
a  mere  guess,  and  was  unsupported  by  evidence. ' 

Going  back  to  the  sixteenth  ground  of  this  motion  with  this  explanatioUf 
we  think  there  was  evidence  of  the  gift»  and  of  the  consummation  of  the 
gift.  There  was  evidence  that  he  had  placed  this  property  in  the  hands  of 
two  of  his  sons»  Antoine  and  Tliomas  Poullaini  for  the  purpose  of  manage- 
ing  it,  receiving  the  income  and  proceeds  from  it,  and  paying  over  that  in* 
come  and  those  proceeds  to  these  parties.  Those  agents  or  trustees  (in  which- 
•ver  character  they  acted)  kept  accounts  of  their  transactions,  the  money  was 
disbursed  by  them  to  all  of  the  children  of  the  respondent  who  were  in  life, 
and  to  the  grandchildren,  the  children  of  such  of  his  sons  as  were  dead,  save 
and  except  to  these  complainants,  and  the  amount  coming  to  them  was  paid 
into  his  hands  as  their  guardian.  This  fact,  we  think,  was  si^factorily  es- 
tablished by  the  evidence  of  the  surviving  children,  and  by  the  other  parties 
testifying  in  the  case,  especially  by  that  of  Antoine  Poullain,  and  that  f ur- 
nished  by  entriee  on  the  books  which  he  and  his  brother  kept  of  the  income 
and  disbursements  of  this  Fontenoy  mills  property.  There  is  some  ambiguity 
in  these  books.  For  instance,  there  are  items  showing  certain  amounts  paid 
to  the  estate  of  Junius  Poullain,  the  father  of  the  complainants;  but  it  is 
very  evident  from  this  record  that  Junius  Poullain  was  dead  at  the  time  this 
gift  was  made,  and  that  it  was  made  directly  to  his  children  as  a  portion  of 
the  grandchildren  of  the  donor. 

The  great  point  insisted  upon  in  the  argument  of  respondent's  counsel  was 
as  to  the  incompleteness  of  the  gift,  for  the  want  of  dehvery  of  the  thing  do* 
nated.  But  upon  that  point  we  have  no  difficulty  at  all.  To  constitute  a 
valid  gift  there  must  be  the  intention  to  give  by  the  donor,  acceptance  by  the 
donee,  and  delivery  of  the  article  given,  or  some  act  accepted  by  the  law  in 
lieu  thereof.  Code,  §  2657.  A  parent,  guardian,  or  friend  may  accept  for  an 
infant.  Id.  §  2658.  Actual  manual  delivery  is  not  essential  to  tbe  validity 
of  a  gift.  Any  act  which  indicates  a  renunciation  of  dominion  by  the  donor, 
and  the  transfer  of  dominion  to  the  donee,  is  a  constructive  delivery.  Code, 
§  2660.  But  going  outside  of  the  Oode,  the  principles  announced  here  had, 
as  we  take  it,  been  settled,  by  decisions  bo^  by  common-law  courts  and 
courts  of  equity  long  prior  to  the  adoption  of  the  Code.  It  has  been  held 
that  a  donatio  inter  vivos,  as  distinguished  from  donatio  mortis  eausa,  does 
not  require  actual  delivery.  It  is  aufflcient  to  complete  a  gift  inter  vivos  that 
the  conduct  of  the  parties  should  show  that  the  ownership  in  the  chattels  has 
been  changed.  Florty  ¥•  Denny,  7  Exch.  588;  Ward  v.  Audland,  16  Mees. 
&  W.  862.  Again,  where  a  check  was  given  by  A.  to  B.,  and  presented  with- 
out  delay,  the  bankers  ^lad  sufficient  assets  of  A.,  but  refused  payment  be* 
cause  they  doubted  the  signature.  The  next  day  A.  died,  the  check  not  hav- 
ing been  paid.  It  was  held  by  Sir  John  Stuart.  V.  G.,  to  be  a  complete  gift 
inter  vivos  of  the  amount  of  the  check,  and  he  ordered  its  payment,  with  in- 
terest, by  the  executors  of  the  donor.  Bromley  v.  Brunto7h  L.  B.  6  £q.  275. 
In  €frant  v.  €h'ant,  84  Beav.  628,  it  is  held  that,  "in  order  to  estaOlish  the 
fact  of  a  gift  of  chattels  from  a  husband  to  his  wife,  there  must  be  clear  and 
distinct  evidence  corroborative  of  the  wife's  testimony.  It  is  not  necessary 
that  he  should  deliver  them  to  a  trustee  for  his  wife.  It  is  sufficient  if  be 
constitutes  himself  a  trustee  for  hdr  by  making  the  gift  in  the  presence  of  a 
witness,  or  by  subsequent  statements  to  a  witness  that  he  has  made  the  gift. " 
So  in  Ex  parte  Pye,  Ex  parte  Dtibost,  18  Yes.  140,  145,  Lord  Eldon  held 
thatv  although  there  had  been  no  actual  transfer  of  the  legal  interest  in  the 
property  to  trustees,  yet  if  the  settler  had  constituted  himself  a  trustee  for 
volunteers  a  court  of  equity  would  enforce  the  trust.  In  WheaUey  v.  Purr, 
1  Keen.  551,  H.  0.  directed  her  bankers  to  place  $2,000  in  the  joint  names  of 
her  children,  J.  B.  W.,  M.  W.,  and  H.  W.,  and  her  own,  as  trustee  for  her 
children.  That  sum  was  accordingly  entered  in  the  books  of  the  bankers 
to  the  account  of  H.  0»,  as  trustee  for  her  said  children.    The  bankers  gave 
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her,  as  such  trustee  for  the  children  named,  a  promissory  note  for  the  amount, 
with  interest,  and  she  gave  the  bankers  a  receipt  for  the  same.  Lord  Lang- 
dale,  M.  B.,  was  of  opinion  that  she  had  constituted  herself  a  trustee  for  the 
plaintiffs,  her  children,  and  that  a  trust  was  completely  declared,  so  as  to  give 
them  a  title  to  relief.  These  cases,  and  a  number  of  others  illustrating  this 
principle,  will  be  found  in  the  notes  to  Ellison  v.  Ellison,  1  White  &  T.  Lead. 
Cas.  £q.  marg.  pp.  260-262. 

6.  The  seventeenth  ground  of  this  motion  alleges  error  in  the  charge  to  the 
jury  to  this  effect,  (and  this  charge  was  made  in  reference  to  the  judgment  of 
the  ordinary  discharging  the  respondent  from  the  guardianship  of  Mrs.  Park, 
one  of  the  complainants:)  '^ The  complainant  Anna  M.  claims  that  such  dis- 
charge was  procured  by  fraud  on  the  part  of  the  defendant,  and  is  therefore 
an  invalid  judgment,  and  no  bar  to  her  right  of  recovery  in  this  case. "  That 
was  one  of  the  grounds  set  up  in  her  bill;  but  there  were  other  reasons  alleged 
why  this  discharge  was  Invalid,  and  afforded  no  bar  to  the  prosecution  of  her 
rights  in  this  suit.  *'The  fraud  relied  on,"  said  the  judge,  '*to  set  aside  said 
discharge  is  legal,  and  not  a  moral,  fraud."  That  is,  as  we  understand  this, 
that  the  fraud  that  the  parties  relied  on  at  the  trial  to  set  aside  the  discharge 
was  a  legal,  and  not  a  moral,  fraud.  "Legal  fraud, "  he  continues,  ''does  not 
impeach  the  honesty  of  the  defendant,  and  may  be  proven  by  acts  consistent 
with  an  intention  on  his  pi^rt  to  do  right."  The  objection  to  the  charge  was 
that  it  was  not  authorized  by  the  evidence,  and  had  a  tendency  to  prejudice 
the  defendant's  case.  The  evidence  on  this  ti'ial,  in  relation  to  this  matter, 
was  precisely  the  same  as  it  was  when  this  case  was  here  at  the  March  term, 
1886.  It  was  then  very  carefully  considered  by  this  court,  and  we  held  that 
matters  short  of  actual  fraud  existed  in  this  case  which  were  sufficient  to  set 
aside  this  discharge.  There  was  no  error,  therefore,  in  the  charge  excepted 
to  in  the  ground  of  the  motion. 

7.  That  leaves  only  the  ground  in  relation  to  newly-discovered  evidence  to 
be  considered.  The  party  who  furnished  the  newly-discovered  evidence  was 
a  witness  in  this  case;  he  was  examined  and  cross-examined,  and  gave  testi- 
mony on  the  trial.  At  best  it  is  capitally  doubtful  if  the  evidence  that  pur- 
ports to  be  newly-discovered  evidence  would  have  been  admissible,  if  it  had 
been  offered.  It  consisted  of  the  sayings  of  this  respondent  repudiating  the 
gifts  in  question,  which  were  made,  as  we  are  authorized  to  infer,  when  he 
had  parted  with  possession  of  the  property.  But  again,  no  diligence  was 
shown  in  procuring  this  testimony;  no  interview  was  had  with  this  witness. 
It  was  true  he  was  a  witness  for  the  complainants,  and  helped  to  make  out  a 
part  of  their  case;  but  we  are  satisfied  that  the  evidence  offered  was  merely 
cumulative  of  that  which  had  been  given  on  the  trial. 

For  all  these  reasons  we  think  there  was  no  error  in  refusing  this  motion 
for  new  trial.  We  perceive  none  whatever  that  this  respondent  can  complain 
of  in  the  several  rulings  of  the  judge,  and  in  the  several  charges  to  which  ex- 
ception was  taken,  and  to  those  which  it  is  alleged  the  jury  disregarded  in 
their  finings  of  the  issues  submitted,  and  we  therefore  order  the  judgment 
affirmed. 

(76  Oa.  420) 

PouLLAiN  and  others  o.  Poullaik.* 

{SuprniM  Court  of  Qwrgia,    June  1, 1886.) 

I.  Gift— Or  Lahd— Pabol. 

While  a  parol  gift  of  land  may  be  established  by  direct  evidence^  or  may  be  In- 
ferred from  acts  and  conduct  clearly  referable  to  it,  yet  those  acts  must  be  of  an 
nnambi^ous  and  unequivocal  character,  and  such  as  necessarily  result  from  the 
gift;  and  they  must  be  established  by  clear,  definite,  and  certain  evidence. 

>The  above  opinion  was  filed  previously  to  those  with  which  the  publication  of  the 
Southeastern  Reporter  commenced,  and  is  published  here  in  order  to  a  better  under- 
standing of  the  opinion  in  mme  oiue^  on  a  subsequent  appeal,  ante,  81. 
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2.  Samb— Of  LAin>— Parol— Impbovbments. 

The  Improyements  made  by  the  donee  Id  possession  under  an  alleged  parol  ^ft 
of  lands,  although  of  slight  valne,  are  sufficient  to  pass  title,  if  they  are  snoetantial 
and  permanent,  beneficial  to  the  freehold,  and  are  made  in  reliance  upon  the  alleged 
gift,  and  are  such  as  none  but  an  owner  would,  under  like  oireumstances,  make 
upon  the  property.* 

8.  Sams— Eyidbncb  to  Establish— Hkabbat. 

In  a  suit  in  which  it  is  sought  to  charge  defendant  with  a  parol  Rifk  of  land,  the 
rejection  of  testimony  of  the  donee's  widow  to  the  effect  that  defendant  bought  the 
land  for  the  donee,  although  she  had  testified  to  matters  from  which  such  gift 
might  be  inferred,  is  not  error  where  it  does  not  appear  that  the  proposed  testimony 
was  not  the  opinion  of  the  witness  or  hearsay,  or  that  she  had  learned  the  raattera 
proposed  to  be  testified  to  from  the  defendant,  or  Arom  conversations  participated 
m  by  him  in  her  presence. 

4.  EviDBNCB— Admissions— Gift. 

The  admissions  of  defendant  tending  to  show  a  gift  of  lands  which  it  la  sought 
to  establish,  are  admissible  for  that  purpose,  and  the  weight  to  which  they  are  en- 
titled, under  the  ejcplanations  offered,  is  for  the  jury  to  determine. 

ft,  OuABoiAN  and  Wahd— Accounting — ^Fbaudulbnt  Disohabob. 

In  a  suit  by  the  ward  against  the  guardian  for  an  accounting,  in  which  the  guard* 
ian  pleaded  a  dischai^ge  from  his  trust  by  the  ordinary,  it  appeared  that  during  the 
guardianship,  which  extended  over  a  number  of  years,  but  tnree  accounts  had  oeeD 
Died,  and  that  these  were  informal  and  incomplete,  and  contained  no  items  of  dis- 
bursement; that  the  guardian  had  omitted  large  sums  from  his  final  account,  and 
had  charged  himself  with  but  a  small  sum,  which  he  accounted  for  by  alleging 
that  it  was  invested  in  Confederate  4  per  cent,  bonds,  but  the  only  bonds  filed 
amounted  to  less  than  were  charged  in  the  account,  and  were  Confederate  Statea 
8  per  cent,  securities.  The  final  accounting  was  made  soon  after  the  attainment  of 
the  ward's  majority,  and  it  did  not  appear  that  she  had  counsel,  or  that  the  accounts 
were  shown  or  explained  to  her,  or  tnat  she  was  present  at  the  accounting,  or  that 
notice  to  her  was  given,  other  than  by  publication.  Held^  that  these  facts  raised  a 
presumption  against  the  fairness  of  the  account,  and  that  they  were  proper  for  the 
consideration  of  the  jury  upon  the  issue  of  fraud  in  procuring  the  discharge. 

(I.  8amb— Aooounting — Suit  by  Infant. 

A  suit  for  an  accounting  may  be  maintained  by  an  infiint  ward  by  prochem  ami 
against  the  guardian. 

7.  Refeuencb— ExcBPTioNs  TO  Rbpobi^-Ambndmbnt. 

In  a  suit  by  the  ward  against  the  guardian  for  an  accounting,  in  which  the  ward 
excepts  to  a  finding  of  the  auditor  that  a  discharge  of  the  guardian  is  a  bar  to  main- 
taining the  action,  the  exception  may  be  amended  by  charging  that  the  discharge 
was  void  for  irregularity  and  fraud,  and  by  stating  the  fiACts  constituting  such  al- 
leged irregularity  and  fraud.  Such  amendment  introduces  no  new  and  distinct 
cause  of  action,  and,  the  original  cause  of  action  not  being  barred  by  the  statute  of 
limitations,  the  amendment  is  not  barred. 

8.  Same— Auditob's  Rbpobt— Bxobptions— Pbbbumftion. 

In  order  to  overcome  the  presumption  in  favor  of  an  auditor's  findings  offset, 
there  should  be  a  sufficient  preponderance  of  evidence  to  satisfy  the  jury  that  there 
was  error  in  the  conclusion  reached ;  but  a  ruling  that  in  order  to  overcome  such 
presumption  the  evidence  produced  by  the  excepting  party  must  be  '*so  clear, 
strong,  unambiguous,  and  unequivocal  as  to  leave  in  the  minds  of  the  jury  no  rea- 
sonable or  serious  doubt  that  the  auditor  erred,  •  •  •  *'  oasts  an  unjustifiable 
burden  upon  the  exceptant,  which  requires  a  new  trial. 
0.  Samb— Auditor's  Rbport— Bxobptions— Timb  'won  Filing. 

Under  Code  Qa.  }  4203,  where  the  order  referring  a  case  to  an  auditor  does  not 
prescribe  any  time  within  which  exceptions  to  the  report  may  be  filed,  the  report 
is  subject  to  exceptions  for  such  time  as  the  court  ma^*  allow. 

lOi  Samb— Auditor's  Rbpobt^-Exobptions— Findings  or  Jubt. 

In  a  suit  by  the  ward  against  the  guardian  for  an  accounting,  in  which  the  ward 
excepts  to  each  of  two  separate  findings  of  the  auditor,  one  of  tnem  being  a  finding 
of  the  amount  chargeable  ta  the  guardian,  and  the  other  being  a  finding  of  the 
amount  for  which  he  should  be  credited,  the  jury  should  return  a  separate  find- 
ing as  to  each  exception. 

'Equity  protects  a  parol  gift  of  land  equally  with  a  parol  agreement  to  sell,  if  accom* 
panied  by  possession,  and  the  donee,  induced  by  the  promise,  has  made  valuable  im- 
provements on  the  property.  Dawson  v.  McFaddin,  (Neb.)  34  N.  W.  Rep.  338.  See  Ansoit 
V.  Townsend,  (Cal.)  15  Pac.  Rep.  49. 
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11.  Tbial— ImsTRUCTioirs— Rbqitbbt  fob  Spboifio  Ghabob. 

Where  a  party  desires  the  coart  to  charge  more  speciflcally  upon  any  queetion, 
it  is  his  duty  to  ask.  therefor;  and  where  exception  is  taken  to  a  general  charee^ 
which  appears  upon  the  whole  to  be  correct^  and  no  speoiac  error  Is  assigned,  the 
exception  will  be  overmled. 

12.  Same— Instbugtiors— MisLBADTNO  Chabactbb, 

Where  it  is  sought  to  establish  a  parol  gift  of  lands  fh>xn  defendant  to  his  son, 
since  deceased,  and  it  appears  that,  if  made  at  all,  such  gift  was  for  the  mainte- 
nance and  support  of  an  afflicted  son  and  his  family,  it  is  improper  for  the  courL 
in  its  charge,  to  refer  to  inducements  held  out  to  reform  the  habits  of  a  wayward 
and  dissipated  child. 

Haix,  J.  The  first  error  assigned,  which  we  shall  notice,  is  that  specified 
in  the  fourth  ground  of  the  motion  for  a  new  trial. 

1.  That  an  auditor's  or  master's  report  is  prima  f fids  correct  as  to  the  facts 
which  it  finds,  and,  although  it  may  be  excepted  to,  stands  until. overcome  by 
evidence  satisfactory  to  the  jury,  and  that  the  onuH  is  upon  the  party  except- 
ing to  show  that  it  is  erroneous,  is  too  clear  and  well  established  to  admit 
either  of  controversy  or  question;  but  we  cannot  go  to  the  extent  of  holding, 
with  our  learned  brother,  that,  in  order  to  overcome  the  presumption  in  favor 
of  the  report,  the  evidence  produced  by  the  party  excepting  must  be  "so  clear, 
strong,  unambiguous,  and  unequivocal  as  to  leave  in  the  minds  of  the  jury  no 
reasonable  or  serious  doubt  that  the  auditor  erred,  or  that  his  report  was  er- 
roneous, and  should  be  overruled  and  set  aside."  A  master's  or  auditor's  re- 
port, even  when  excepted  to,  as  before  stated,  is  prima  facie  the  truth  as  to 
the  facts  involved,  as  declared  by  our  law,  and  the  final  decision  of  such  facta 
shall  be  by  a  special  jury.  Code,  g  3097.  Exceptions  of  fact  shall  be  passed 
upon  by  the  jury,  under  the  direction  of  the  judge,  as  in  other  issues  of  fact.  Id. 
§  30976.  See,  also,  in  connection.  Id.  §  4208.  The  burden  imposed  by  the 
requirements  of  this  charge  as  to  the  conclusive  nature  and  character  of  the 
testimony,  essential  to  overcome  the  auditor's  findings,  seems  to  us  too  oner- 
ous, when  contrasted  with  these  provisions  of  the  Code,  and  the  decisions  of 
this  court  upon  this  and  similar  questions.  In  Schndl  v.  Toomer^  56  Ga.  170, 
it  was  said:  '*In  regaid  to  the  evidence  of  adverse  possession,  etc.,  the 
court  was  requested  to  charge  the  jury,  as  laid  dovni  in  Durham  v.  Holemarit 
30  Ga.  619,  that  the  plea  of  the  statute  must  be  supported  by  proof  so  conclu- 
sive as  to  exclude  reasonable  doubt.  The  court  decbned  so  to  charge,  bat 
seems  to  have  given  what  we  think  in  the  true  meaning  of  the  cases  on  the 
subject,  namely,  that  it  is  only  necessary  for  the  proof  to  clearly  satisfy  the 
minds  of  the  jury  of  the  truth  of  the  plea.  In  civil  cases,  as  in  Wyche  v. 
Greene^  II  Ga.  160;  Durham  v.  Holeman,  supra;  and  Brintup  v.  MitchM^ 
17  Ga.  559, — ^the  exclusion  of  reasonable  doubt  means  that  and  no  more, 
(Code,  §  3749 ;)  and  as  *  reasonable  doubt '  is  a  phrase  more  appropriate  to  crim- 
inal cases,  its  employment  to  instruct  a  jury  in  civil  cases  had  b^t  be  avoided. 
There  is  certainly  a  difference  in  tbe  strength  of  conviction  required  by  the 
law  in  the  two  classes  of  cases;  and,  that  being  so,  it  is  desirable  not  to  con- 
found in  language  what  should  be  distinguished  in  thought."  We  disap- 
proved a  like  charge  as  that  now  under  consideration,  in  Crockett  v.  CroGk- 
ett,  73  Ga.  648,  upon  the  reasoning  and  authority  of  this  case,  and  that,  too, 
in  a  proceeding  to  correct  a  mist^e  in  a  voluntary  deed,  where  tbe  law  in 
terms  requires  that  the  evidence,  to  justify  the  correction,  should  be  "clear, 
unequivocskl,  and  decisive  as  to  the  mistake  itself." 

The  true  rule  as  to  the  sufficiency  of  proof  to  overcome  the  finding  of  facts 
by  an  auditor  or  master  is  that'  there  should  be  a  sufficient  preponderance  of 
evidence  to  satisfy  the  jury  that  there  was  error  in  the  conclusion  reached. 
This,  it  seems  to  us,  is  fairly  inferable  from  what  was  held  in  Keatan  v. 
Mayo,  71  Ga.  649,  that  '*  where  an  auditor  reports  the  evidence  before  him, 
and  his  conclusions  thereon,  such  conclusians  are  prima  facie  correct;  but 
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the  presumption  of  tbeir  correctnees  maybe  rebutted,  and  this  may  be  done  by 
the  evidence  reported,  aa  well  as  by  aliunde  testimony;  but  if  no  facts,  and 
only  results,  are  reported,  then  evidence  outside  of  the  record  is  essential  to 
sustain  the  exertions,  or  to  overthrow  the  report/'  As  the  complainants 
were  under  a  weightier  burden  throughout  the  trial  than  this  rule  imposes, 
the  report  of  the  auditor  being  adverse  to  them,  we  conclude  that  the  error 
here  complained  of  was  hurtful  to  them,  and  that,  for  this  reason,  if  for  no 
other,  they  are  entitled  to  another  trial,  in  which  they  will  be  subjected  to  no 
such  disadvantageous  exaction  as  that  enforced  against  them. 

2.  The  charge  set  out  in  the  fifth  ground  of  the  motion  for  a  new  trial  is 
substantially  correct.  That  the  existence  of  a  parol  gift  of  lands  from  a  par- 
ent to  a  child  should  be  proved  by  evidence,  whether  positive  and  direct,  or 
circumstantial  and  indirect,  so  clear,  strong,  and  unambiguous  as  to  leave  no 
reasonable  doubt  upon  the  minds  of  the  jury  as  to  that  fact,  seems  to  have 
been  ruled  in  Beall  v.  Clark,  71  Ga.  818,  851.  On  this  last  page,  however, 
the  final  result  of  the  authorities  is  stated,  and  the  conclusion  reached  is  that, 
though  "it  is  not  indispensable  that  the  agreement  should  be  established  wholly 
by  direct  and  positive  evidence  of  its  existence,'*  but  '*may  be  inferred  from 
acts  and  conduct  clearly  referable  to  it,  yet  such  acts  must  be  of  an  unam- 
biguous and  unequivocal  character,  and  must  be  established  by  testimony 
clear,  definite,  and  certain  in  its  terms;  they  must  be  such  as  necessarily  re- 
sult from  the  agreement,  and  as  the  party  would  not  have  performed,  unless 
on  account  of  that  very  agreement,  and  with  a  direct  view  to  its  performance, 
and  the  agreement  proved  must  correspond  and  conform  in  all  essential  par- 
ticulars to  that  alleged  to  be  partly  performed."  The  examples  given  in  the 
charge  under  review  of  testimony  of  a  somewhat  opposite  character,  or  which 
fell  short  of  the  requirements  here  laid  down,  may  not,  in  all  respects,  have 
been  stricUy  in  accordance  with  the  facts  disclosed  by  this  record.  Especially 
was  the  reference  to  inducements  held  out  to  reform  the  habits  of  a  wayward 
and  dissipated  child  inappropriate,  inasmuch  as  this  provision,  if  made  at  all, 
was  made  for  the  maintenance  and  support  of  an  afflicted  son  and  his  family. 
This  suggestion  may  have  tended  to  confuse  and  mislead  the  jury,  and  should 
not  have  been  admitted. 

The  charge  complained  of  in  the  sixth  ground  of  the  motion,  as  to  the 
amount  of  evidence,  and  its  conclusive  nature,  necessary  to  show  the  improve- 
ments made,  and  the  value  and  character  thereof,  by  the  alleged  donee  of  the 
Floyd  county  plantation,  is  somewhat  too  rigid  in  its  requirements.  That 
the  burden  was  on  the  complainants  to  show  these  facts  by  clear  and  satis- 
factory evidence  will  not  be  questioned;  but  that  the  evidence  should  have 
been  so  clear,  strong,  and  unambiguous  as  to  leave  no  reasonable  or  serious 
doubt  that  the  son  made  improvements  on  the  place  of  the  nature  and  charac- 
ter indicated,  is  putting  the  point  somewhat  too  broadly  and  unguardedly. 
The  rule  upon  this  subject  was  stated,  as  it  seems  to  us,  somewhat  more  ac- 
curately and  precisely  in  the  charge  embodied  In  the  fourteenth  ground  of 
the  motion,  that  '*if  the  minds  of  the  jury  are  satisfied,  beyond  a  reasonable 
doubt,  by  clear,  satisfactory,  and  unequivocal  evidence,  that  a  gift  of  the 
Floyd  county  place  was  made  by  the  father  to  the  son,  that  the  son  topk  pos- 
session of  the  property  given,  and  improved  it  as  his  own,  then,  although  the 
improvements  made,  or  caused  to  be  made,  by  him,  were  slight  and  of  small 
value*  provided  they  were  substantial  and  permanent  in  their  nature,  bene- 
ficial to  the  freehold,  and  were  such  as  none  but  an  owner  would,  under  like 
circumstances,  make  upon  his  own  estate,  they  would  be  the  improvements 
contemplated  by  the  statute  as  sufficient  to  pass  the  title  to  the  donee;  but, 
whether  slight  or  extensive,  they  would  not  serve,  unless  of  real  value,  nor 
unless  they  were  made  by  or  for  the  donee  pending  his  possession,  and  upon 
the  faith  of  the  jMirol  gift  sought  to  be  set  up  and  enforced  by  the  bill. "  BeaU 
y.  Clark,  ut  gupra,  especially  pages  854  and  855  of  that  case;  HugTies  v. 
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Hughfis,  72  Qa.  17^,  (eighth  hiead-note,)  178.  This  vierjr  case*  trhen  fonperly 
:  b^ore  this  court»  (Id.  412,  fifth  head-note,  419,)  adopts  the  rule  deducible 
.  from  the  foregoing  cases.  Now,  as  then,  we  express  no  opinion  as  to  which 
party  is  entitled  to  prevail  on  the  facts  disclosed  by  the  evidence.  On  these 
several  issues  there  is  a  oonfiict  in  the  testimony,  and  it  is  the  province  of  the 
jury  to  settle  these  questions  of  fact,  under  proper  instructions  from  the  court, 
which,  as  it  seems  to  us,  have  not  been  so  explicitly  and  clearly  given  as  they 
should  have  been;  indeed,  we  are  not  satisfied  that  any  other  instructions 
upon  the  law  should  have  been  given,  except  such  as  related  to  the  amount 
of  testimony  requisite  to  establish  the  particular  facts  they  were  called  upon 
to  find  under  the  exceptions  they  were  trying.  With  the  effect  these  facts 
were  to  have  upon  the  decree  to  be  entered  on  their  finding  they  had  no  con- 
cern; it  was  the  exclusive  duty  of  the  court  to  enter  the  decree  upon  the  facts 
found.  As  the  Code  (section  30976)  requires  exceptions  to  a  master's  or  au- 
ditor's report  to  be  separately  classified  as  exceptions  of  law  and  exceptions  of 
fact,  and  as  the  former  are  for  the  exclusive  consideration  of  the  judge,  and 
the  latter  are  to  be  passed  upon  by  the  jury,  under  the  direction  of  the  judge, 
as  in  other  issues  of  fact,  the  course  above  indicated  would  seem  to  follow 
from  this  enactment  as  that  which  is  proper  to  be  pursued. 

3.  Whether  the  evidence  repelled  by  the  court,  to  the  effect  that  the  de- 
fendant bought  the  land  in  Floyd  county  for  his  son,  who  is  the  father  of  the 
complainants,  and  under  whom  they  claim,  and  that  was  the  way  the  son 
came  in  possession  of  it,  was  admissible,  might  depend,  in  some  measure* 
upon  the  witness'  knowledge  of  other  facts,  or,  it  may  be,  she  might  have 
known  this  as  a  separate,  Independent  fact  from  her  connection  with  the 
transaction  as  the  widow  and  a  member  of  the  family  of  the  deceased  son. 
In  the  last  case,  it  is  doubtful  whether  her  connection  with  the  transaction 
would,  without  more,  render  it  competent;  while  in  the  former,  although  she 
had  testified  to  facts  that  led  inevitably  to  such  a  conclusion,  it  womd  not 
necessarily  follow  that  she  was  not  stating  her  own  opinion  or  giving  what 
she  heard  others  say;  but  had  she  gotten  the  fact  proposed  to  be  testified  to 
from  the  defendant,  or  from  conversations  between  him  and  others  at  which 
she  was  present,  then  there  could  be  no  question  as  to  the  admissibility  of  the 
evidence.  But  none  of  these  things  are  made  afilrmatively  to  appear,  and  we 
cannot  assume  their  existence  for  the  purpose  of  presuming  there  was  error, 
when  none  is  specially  pointed  out.  Bigham  v.  Coleman,  71  Ga.  185, 193. 
So  there  was  no  error  in  rejecting  the  evidence  excepted  to  in  the  ninth  ground 
of  the  motion. 

4.  We  are,  however,  of  opinion  that  the  evidence  set  forth  in  the  tenth  and 
eleventh  grounds  of  the  motion  was  competent,  and  should  have  been  ad- 
mitted. The  admissions  of  the  defendant  as  to  the  gift  of  the  Fontenoy  mills 
property  to  his  children  and  grandchildren,  when  taken  in  connection  with 
other  circumstances  in  proof,  did  go  to  show  that  the  gift  was  made,  and  to 
that  point  were  certainly  relevant.  What  was  their  force  or  effect  in  estab- 
lishing that  gift,  under  the  explanations  offered  by  the  defendant,  was  for  the 
consideration  of  the  jury,  and  upon  that  point  we  express  no  opinion.  Code* 
§  3784.    Knorr  v.  Raymond,  73  Ga.  749,  is  directly  in  point. 

5.  The  complainant,  Anna  W.  Poullain,  excepted  to  the  finding  of  the  aud- 
itor sustaining  the  final  discharge  by  the  court  of  ordinary  of  the  defendant 
as  her  guardian,  among  others,  upon  the  ground  that  the  discharge  was  pro- 
cured by  fraud  practiced  by  the  defendant,  both  upon  her  and  upon  the  ordi- 
nary; that  the  fraud  consisted  in  the  omission  from  his  accounts  of  divers  sums 
of  money  which  came  into  his  hands,  or  which  should  have  come  into  his 
hands,  from  the  various  sources  mentioned  in  the  bill,  namely,  from  the 
Fontenoy  mills  property,  from  the  Floyd  county  plantation,  etc.,  and  con- 
tained only  an  inconsiderable  item  of  money  arising  from  the  sale  of  the  per. 
sonal  property  belonging  to  her  father's  estate,  amounting  to  about  •1,600^ 
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and  tnmed  over  to  her  guardian  by  her  father's  administrator,  and  eren  this 
item  is  seriously  assailed  by  the  evidence.  This  guardianship,  as  it  appears, 
extended  over  a  number  of  years,  and,  during  that  long  period,  only  three 
very  informal  and  incomplete  annual  returns  were  made.  These  returns 
furnished  no  information  of  any  disbursements  made  by  her  guardian  on  her 
account.  When  the  final  account  was  rendered  by. him,  and  his  discharge 
from  the  trust  was  obtained,  she  had  but  recently  attained  her  majority,  and 
was,  presumably  at  least,  without  such  business  capacity  as  would  enable  her 
to  look  into  this  matter  with  a  view  of  protecting  her  interests ;  nor  does  it 
appear  that  she  had  the  aid  of  counsel  to  guard  her  rights,  or  that  these  ac- 
counts were  ever  exhibited  to  her,  or  the  matter  explained  by  her  guardian, 
or  that  she  was  present  at  the  final  accounting  with  the  ordinary,  or  that  she 
had  other  notice  of  it  than  that  implied  from  the  publication  required  by  law; 
>ndeed,  she  sets  up  that  she  never  saw  the  publication,  and  that  she  had  no 
actual  notice  of  the  defendant's  application  to  be  discharged  from  this  trust. 
In  his  final  settlement,  the  defendant  accounted  for  the  81,600  by  alleging 
that  it  was  invested,  under  the  law,  in  4  per  cent.  Confederate  States  bonds* 
which  he  professed  accompanied  the  return.  It  appears  upon  examination, 
however,  that  no  such  bonds  were  filed  with  the  return.  Those  actually  filed 
were  Confederate  States  securities,  amounting  to  only  about  $1,300,  and  bear- 
ing 8  per  cent,  interest.  These  facts,  of  themselves,  might  have  been  in- 
voked as  affording  evidence  to  show  that  this  ordinary  was  remiss  in  his  duty 
to  this  ward  in  f flying  to  examine  the  accounts  and  vouchers  of  this  guardian, 
in  order  to  ascertain  whether  he  had  fully  discharged  the  duties  of  his  trust, 
and  to  verify  the  truth  of  the  guardian's  petition  for  his  discharge  which 
made  that  statement.  This,  as  it  seems  to  us,  was  incumbent  upon  him, 
whether  objections  to  the  guardian's  discharge  were  filed  or  not  on  behalf  of 
the  ward.  Code,  g  1849,  subsecs.  1-4.  The  exception  to  the  auditor's  report 
under  consideration,  and  the  evidence  adduced  on  the  trial,  tended  both  to 
surcharge  and  falsify  this  account;  it  was  surcharged  by  alleging  omissions 
therein,  and  falsified  by  denying  the  correctness  of  certain  of  the  items  rend- 
ered. The  law  upon  the  subject,  and  the  effects  flowing  therefrom,  are  thus 
tersely  and  plainly  stated  by  our  Code,  §  8135:  "One  palpably  fraudulent  item 
casts  suspicion  upon  the  entire  account." 

In  Dowling  v.  Feeley^  12^  Ga.  566,  in  dealing  with  questions  which  involved 
this,  we  say  that  it  is  ''made  the  duty  of  the  administrator  bylaw  to  keep 
these  accounts,  to  support  them  by  proper  vouchers,  and  to  present  them  an- 
nually for  examination  and  approval  by  the  proper  authority;"  and  we  add, 
quoting  and  adopting  what  is  said  in  2  Spence,  £q.  Jur.  921:  ''It  is  an  im- 
perative duty  of  an  accounting  party.  Whether  an  agent,  a  trustee,  a  receiver, 
or  an  executor,  (for  in  this  respect,  as  was  remark^  by  the  lord  chancellor  in 
Lord  Hardwiok  v.  Vernon,  they  all  stand  in  the  same  situation,)  to  keep  his 
accounts  in  a  regular  manner,  and  to  be  always  ready  with  his  accounts. 
Neglect  of  this  duty  is  a  ground  for  charging  him  with  interest  for  balances 
in  his  hands,  and  with  cost.  So  a  trustee  and  executor  is  bound  to  render 
every  necessary  information  that  is  required  of  him,  and  he  who,  undertaking 
to  give  information,  gives  but  half  information,  in  the  view  of  a  court  of 
chancery  conceals.  If  he  has  not  all  the  information  necessary,  he  is  bound 
to  seek  first,  and,  if  practicable,  to  obtain  it."  That  concealment  j>^  se 
amounts  to  actual  fraud  when,  from  any  reason,  one  has  a  right  to  expect 
full  communication  of  the  facts  from  another,  is  a  well-settled  principle, 
recognized  by  both  the  civil  and  moral  laws.    Code,  §  2635,  subsec.  2. 

We  have  just  seen  that  it  is  the  duty  of  the  ordinary,  in  passing  upon  all 
these  accounts,  and  especially  upon  the  final  account,  with  a  view  to  grant- 
ing the  guardian  a  discharge,  to  ascertain,  before  doing  so,  that  all  the  duties 
of  the  trust  have  been  fully  performed,  and  that  this  essential  fact  must  be 
made  to  appear  by  a  careful  sorutiny  and  examination  by  him  of  the  various 
v.4s.K.no.2 — 7 
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items  thereof,  and  the  vouchers  sustaining  them.  It  is  scarcely  neoessary  to 
observe  that  the  omission  of  what  is  claimed  to  be  much  the  larger  part  of 
the  estate,  and  the  incorrectness  of  other  items,  or  the  failure  to  furnish  any 
Touchers  whatever,  would  raise  a  presumption  against  the  faimois;  and  that, 
where  fraud  is  charged,  this  is  a  question  for  the  jury,  and  that  they  have  a 
right,  in  determining  whether  it  exists  or  not,  to  declare  it,  on  account  of  its 
subtle  nature,  from  slight  circumstances,  or  that  even  the  most  solemn  judg- 
ment, obtained  by  resorting  to  such  means,  is  open  to  attack,  and  liable  to  be 
annulled  and  set  aside,  upon  a  bill  filed  for  the  purpose.  Code,  §  3178.  We 
are  of  opinion  that  this  issue  was  not  so  fairly  and  fully  submitted  to  the  jury 
in  the  charge  given  and  that  refused,  as  set  forth  in  the  seventh  and  eighth 
grounds  of  the  motion,  as  it  should  have  been,  and  that  the  instructions  given 
upon  the  question  confined  the  Investigation  of  the  jury  to  limits  quite  too 
narrow,  and  withdrew  from  their  considerations  circumstances  which  might 
possibly  have  led  to  a  different  result.  It  is  true,  however,  as  insisted  by 
counsel  for  defendant,  that  the  errors  complained  of  in  this  long  charge  are 
not  particularly  specified,  and  that  it  is  oot  erroneous  in  each  and  all  its  parts; 
and  while  we  should  not  ordinarily  have  felt  bound,  without  this  specifica- 
tion, to  pass  upon  it,  yet  we  have  considered  it  only  because  the  case  wilU  on 
account  of  other  errors,  have  to  be  reheard,  and  because,  upon  that  hearing, 
let  it  result  as  it  may,  it  is  desirable  to  avoid  error,  and  to  put  an  end  to 
troublesome  litigation,  especially  as  it  is  between  parties  sustaining  to  each 
other  such  near  relationship  as  do  these  complainants  to  this  defendant,  who 
is  their  grandfather. 

6.  Neither  the  twelfth  nor  the  thirteenth  ground  of  the  motion  for  a  new 
trial  points  out  .any  specific  error  in  either  of  the  charges  therein  complained 
of;  and  in  the  absence  of  the  entire  charge  given  upon  the  subject  of  allowing 
credit  for  funds  of  wards  invested  in  Gonf^erate  securities,  or  as  to  the  right 
of  the  guardian  to  encroach  on  the  eorpua  of  the  estate  for  the  education  and 
support  of  his  wards,  without  a  previous  order  of  the  ordinary,  we  discover 
no  error,  at  least  none  that  was  hurtful  to  the  complainants.  The  charges 
state  somewhat  broadly,  but,  as  we  think,  correctly,  general  principles  con- 
trolling the  subject,  and,  if  more  specific  instructions  applicable  to  the  facts 
in  evidence  had  been  desired,  they  should  have  been  asked;  indeed,  from  the 
character  of  the  exceptions  taken,  we  cannot  assume  that  such  specific  in- 
structions were  not  given.  These  remarks  are  applicable  to  the  charge  in  re- 
lation to  the  house  and  lot  in  Greensborough,  purchased  by  the  guardian  for 
his  wards  and  their  mother.  The  statute  points  out  the  mode  of  making  re- 
turns of  the  money  Invested  in  Ck>nf ederate  securities,  and  its  terms  and  re- 
quirements  seem  to  us  so  dear  and  explicit  as  to  exclude  any  doubt  or  difl- 
culty  as  to  the  guardian's  duty  in  the  matter.  The  circutostances  which  will 
protect  a  trustee  where  he  has  encroached  upon  the  eorpua  of  the  estate,  and 
will  allow  him  such  expenditures  where  this  has  been  done,  without  the  au- 
thority of  the  ordinary  previously  obtained,  were  carefully  considered  by  us 
in  Dowling  v.  Feeleift  72  Ga.  558, 568,  564,  and  we  reaffirm  the  rule  laid  down 
in  that  case. 

7.  That  the  jury  should  have  returned  a  separate  finding  as  to  each  of  tke 
eighth  and  ninth  exceptions  taken  to  the  auditor's  report,  and  that  their  ver- 
dict as  to  this  was  not  in  proper  form,  has  been  adjudged  in  this  case  when 
it  was  formerly  before  this  court,  (72  Ga.  412,)  and  as  to  the  present  suit  is 
res  ctdQUdioata;  but  whether  this  omission  was  so  material  as  to  have  justi- 
fied the  court,  had  there  been  no  other  error  in  the  record,  in  setting  aside  the 
verdict,  especially  as  no  effort  seems  to  have  been  made  to  have  it  reformed 
before  it  was  received  and  recorded,  we  are  not  prepared  to  hold.  The  re- 
maining grounds  of  the  plaintiff'  motion  are  the  general  grounds  that  the 
verdict  is  contraiy  to  law,  etc.,  and  contrary  to  certain  specified  charges  of 
the  court,  and  upou  these  it  is  not  our  purpose  to  pass  in  judgment,  and,  as 
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there  is  to  be  another  trial  of  the  case,  we  conceive  that  it  would  be  improper 
to  do  so. 

8.  The  defendant  demurred  to  the  right  of  the  complainant  Haliie  B.  who 
was  still  a  minor,  and  for  whom  he  was  guardian,  to  maintain  this  suit  by 
procTiein  ami,  but  the  demurrer  was  overruled.  He  also  objected  on  several 
grounds  to  the  amendment  offered,  and  allowed  to  be  made,  by  complainants, 
to  the  fourth  exception  to  the  auditor's  report,  and  these  objections  were 
overruled.  These  dedsions  are  made  the  subject  of  his  cross-bill  of  excep- 
tions. We  thi/.k  the  demurrer  setting  up  the  disability  of  this  infant  com- 
plainant to  maintain  this  suit  by  her  next  friend  was  properly  overruled. 
Johnson  v.  Janes^  41  €hi.  596,  rules  the  precise  point  adversely  to  the  de- 
murrer. 

9.  We  do  not  think  that  the  amendment  to  the  exception  made  a  new  and 
distinct  cause  of  action.  Its  purpose  was  to  supply  defects  in  the  original  ex- 
ception, and  to  specify  errors  and  omissions  in  the  guardian's  accounts  and 
returns,  which  had  been  too  generally  alleged  therein.  The  averments  con- 
tained in  this  amendment  were  sufficient,  as  has  been  shown,  to  require  the 
defendant  to  answer  to  the  allied  fraud  by  means  of  which  it  was  charged 
his  dismission  from  the  trust  was  procured.  They  are  made  specific  by  refer- 
ence to  the  allegations  in  complainant's  bill,  and,  if  those  allegations  are  not 
sufficiently  full  and  clear,  they  may  be  made  so  by  amendment  to  the  bill.  It 
does  not  appear  that  the  order  referring  this  case  to  the  auditor  prescribed  any 
time  in  which  exceptions  to  the  auditor's  report  were  to  be  filed,  and,  this  be- 
ing the  case,  the  report  was  subject  to  exceptions  for  such  time  as  the  court 
might  allow.  Code,  §  4203,  and  citations.  If  the  original  action  would  not 
have  been  barred  by  the  statute  of  limitations,  an  amendment  which  intro- 
duced no  new  and  distinct  cause  of  action  would  not  have  been  barred.  Hines 
V.  Rutheiford,  67  Ga.  606.  The  defendant  can  therefore  take  nothing  by  his 
cross-bill,  and  the  decisions  to  which  it  excepts  are  affirmed. 

In  order  to  bring  this  tedious  litigation  \.o  a  close,  it  would  be  well  to  sub- 
mit to  the  jury  trying  it  the  special  issues  of  fact  out  of  which  thd  contested 
questions  arise,  and  make  it  incumbent  on  the  court  to  d^ree  on  their  finding 
of  these  several  issues,  as  provided  by  the  act  of  twenty-seventh  February, 
1876,  (Code,  §  4206;)  and  the  seventh  rule  of  practice  in  equity  causes.  The 
controversy  relates  mainly  to  these  points:  (1)  As  to  the  gift  by  the  defend- 
ant of  the  Floyd  county  plantation  to  the  father  of  the  complainants.  (2)  As 
to  the  gift  of  the  Fontenoy  mills  property,  or  the  income  thereof,  by  the  de- 
fendant to  his  children  and  grandchildren.  (3)  As  to  the  investment  by  the 
defendant  in  a  house  and  lot  in  Greensboro  for  plaintiffs  and  their  mother. 
(4)  As  to  the  procurement  of  administration  on  the  estate  of  Junius  Poullain 
by  the  defendant;  what  property  went,  or  should  have  gone,  into  the  hands 
of  this  administrator,  together  with  its  value;  what  action,  if  any,  the  defend- 
ant took,  as  guardian  of  the  complainants,  to  bring  him  to  account;  and  what 
he  received  from  him  as  such  guardian.  (5)  What  returns,  if  any,  the  de- 
fendant made  as  guardian  to  the  ordinary,  and  when  they  were  so  made,  and 
by  what  vouchers,  if  any,  the  items  of  such  returns  were  supported, — espe* 
daOy  as  to  expenditures  paid  out  for  the  maintenance  and  education  of  his 
wards;  what  was,  or  should  have  been,  the  income  from  their  estate,  etc.  (6) 
What  was  the  age  of  AnnaM.  when  defendant  was  dismissed  from  the  guard- 
ianship of  her  property;  what  notice  she  had  of  his  application  for  such  Tetters 
dismissoiy;  upon  what  sort  of  an  accounting  with  the  ordinary  such  letters 
dismissory  were  obtained;  and  by  what  vouchers  the  final  account  was  accom- 
panied, and  whether  or  not  there  was  evidence  going  to  show  that  the  ordi- 
nary, in  granting  this  judgment  of  dismission,  examined  Uiis  ^nal  return^as 
well  as  all  others,  and  the  accompanying  vouchers. 

Questions  carefully  framed  and  submitted  to  the  jury  in  writing,  and  so 
classified,  separated^  and  numbered  as  would  enable  Uiem  to  return  aclear  and 
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intelligible  answer  to  each,  would,  as  it  seems  to  us,  result  in  ascertaining  the 
facts  that  bear  upon  the  questions  above  suggested,  and  enable  the  court  to 
render  a  final  decree.  Had  there  been  no  reference  to  an  auditor,  and  no  re- 
port made  by  him  to  which  exceptions  were  filed,  this  would  obviously  have 
been  the  proper  course  to  take  with  this  case,  and  we  should  not  have  hesi- 
tated to  give  it  that  direction.  What  authority,  if  any,  the  order  referring 
the  case  gave  the  auditor  over  other  questions  than  the  investigation  and  tak- 
ing the  account,  or  whether  his  report,  when  made,  was  accept^  and  approved 
by  the  court,  we  are  unable  to  determine,  as  the  record  fails  to  give  either 
the  order  of  reference,  or  to  show  how  the  report  was  disposed  of  when  it  was 
made  to  the  court.  If  it  should  turn  out,  however,  that,  by  the  terms  of  the 
order,  the  power  of  the  auditor  did  not  extend  beyond  the  investigation  and 
statement  of  the  accounts,  and  that  the  report,  when  made,  was  not  accepted 
and  approved  by  order  of  the  court,  then  we  see  no  objection  to  postponing  its 
consideration  until,  the  facts  essential  to  fixing  the  basis  on  which  the  account 
shall  be  taken  are  ascertained  in  the  manner  we  have  indicated,  rather  than 
directed.  When  these  facts  are  established,  if  in  favor  of  complainants,  then 
the  report  may  be  recommitted  with  a  view  of  ascertaining  the  several  amounts 
for  which  a  decree  should  be  rendered;  or,  if  all  of  them  should  be  found  in 
favor  of  defendant,  then  no  further  investigation  into  the  matters  need  be  had. 
in  saying  that  this  report  states  results  without  giving  the  evidence,  even  in 
outline,  on  which  it  is  made,  and  that  it  is  me^er  and  imperfect  as  to  facts 
and  issues  essential  to  a  determination  of  the  points  in  controversy,  we  design 
to  cast  no  refiection  upon  the  auditor.  Under  the  law  as  it  stood  when  it 
was  made,  it  perhaps  could  not  have  been  otherwise;  but  as  the  law  now 
stands,  these  deficiencies  are  obviated,  and  cannot,  if  its  plain  directions  are 
followed^  again  occur.    Code,  §  3097,  a  to/.    Judgment  reversed. 


(79  Oa.  193) 

Bell,  Adm'r,*  o.  Windsor,  Adm^r. 

ievprems  Court  of  Georgia.    July  5, 1887.) 

Hbtbrbnob — Rbfobt  or  Axtditob — Cobbbctnbss  of  Findings. 

A  charge  that  the  issues  of  fact  and  law  foaod  by  the  auditor  "  are  correct  unless 
they  are  shown  to  be  incorrect,  otherwise  the  presuiuption  remains,"  includes  the 
intrinsic  evidence  upon  which  the  report  was  made,  in  absence  of  a  refusal  for  a 
special  request  to  chai^ge. 

Error  from  superior  court.  Webster  connty;  Fobt,  Jndge. 

Windsor  and  his  wife,  Josephine,  brought  complaint  against  Bell,  as  ex* 
ecutor  of  Sampson  Bell,  deceased,  alleging  that  Sampson  Bell,  as  administra- 
tor of  the  estate  of  E.  B.  Sweeny,  the  father  of  Josephine,  became  indebted 
to  her  as  the  sole  heir  of  Sweeny.  Defendant  pleaded  general  issue,  the 
statute  of  limitations,  and  settlement.  Under  the  rulings  of  the  court,  the 
plaintiffs  submitted  to  a  nonsuit,  and  filed  exceptions.  On  appeal,  the  follow- 
ing opinion  of  Bleckley,  J.,  referred  to  in  the  opinion  of  the  present  appeal, 
was  delivered,  (61  Ga.  671:) 

"  1.  The  will  created  a  separate  estate  in  the  testator's  daughter,  and  on  her 
marriage  in  November,  1866,  no  marital  rights  attached  in  favor  of  her  hus- 
band as  to  this  property.  The  husband's  settlement  and  receipt  did  not  bind 
her.  He  acted  in  his  own  assumed  right,  supposing  that  his  marital  rights 
had  attached,  and  not  as  her  agent  or  trustee.  The  record  indicates  that  in 
the  settlement  which  he  made  with  the  executor  the  husband  used  some  of 
the  assets  to  extinguish  his  own  debt.  Of  course,  she  could  not  ratify  the 
settlement  as  to  that  element.  ChappellY.  Boyd^  61  Ga.  662,  (this  term.) 
And,  besides,  the  record  contains  no  decisive  evidence  of  any  ratification  by 
her  whatever.  To  any  effective  ratification  a  knowledge  of  her  legal  rights 
would  be  accessary,  since  she  did  nothing  to  bring  about  the  mistake  under 
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which  her  husband  took  the  position  of  owner,  which  l)elonged  to  her.  ^Davia 
V.  Bagley,"]  40  Ga.  181. 

"2.  The  executor  qualified  in  1856.  In  1868  we  find  him  still  in  the  trust 
of  executor,  and  recognizing  its  existence;  for  his  settlement  with  the  hus- 
band in  that  year  was  in  that  character,  and  embraced  assets  with  which  he 
conceded  himself  to  be  chargeable.  The  legatee,  Mrs.  Windsor,  was  then  a 
minor.  She  brought  this  action  in  1876,  and  the  cause  of  action  alleged  is  not 
a  devastavit  committed  prior  to  June  1,  1865.  As  we  construe  the  declara- 
tion, it  is  simply  an  action  for  not  paying  over  her  legacy,  and  does  not  neces- 
sarily teach  back,  so  as  to  fall  within  the  limitation  act  of  1869.  The  Code  gave 
her  ten  years  after  arriving  at  age.  Sections  2922, 2926.  We  think  this,  and 
not  the  act  of  1869,  applies  to  the  case.  It  does  not  appear  that,  as  her  guard- 
ian or  trustee,  he  ever  charged  himself  with  her  legacy  so  as  to  become  dis- 
charged in  the  character  of  executor,  and  there  is  no  suggestion  that  she  had 
any  other  guardian.  The  proper  time  for  him  or  his  representatives  to  have 
paid  over  her  legacy  to  her  was  on  her  arrival  at  twenty-one  years  of  age. 
Until  then  she  was  an  infant,  and  not  competent  to  receipt  for  it.  Her  real 
complaint  ought  to  be,  and  we  think  the  declaration  does  not  affirmatively 
set  forth  a  different  one,  that  her  legacy  was  withheld  after  she  arrived  at  ma- 
jority. If  the  suit  was  for  something  done  or  omitted  prior  to  June  1,  1865, 
the  stct  of  1869  might  bar  it.  We  need  not  say  that  it  would,  though  such  is 
my  individual  opinion.  The  declaration  is  far  from  satisfactory  in  respect  to 
certainty  in  the  element  of  time.  It  ought  to  be  more  specific,  but  it  is 
amenable.  Giving  it  a  liberal  construction,  we  hold  that  the  act  of  1869  does 
not  apply  to  it;  nor  do  we  know  of  any  four-year  statute  which  applies. 

"3.  The  executor  having  died  leaving  an  executor,  the  action  is  against 
the  latter,  not  in  his  character  of  executor  by  representation  of  the  first  es- 
tate, but  in  his  character  of  executor  of  the  first  executor.  It  is  objected  that 
the  first  estate  should  be  represented  before  the  court.  If  that  be  necessary, 
we  think  the  defendant  may  represent  it  sufficiently  without  being  more  spe- 
cifically charged  than  he  is  in  this  declaration.  The  facts  appear  on  the  face 
of  the  declaration,  and  the  defendant's  connection  with  the  original  estate  is 
deducible  from  them  with  certainty,  as  a  legal  conclusion.  He  is  answerable 
directly  to  the  legatee  for  her  legacy  to  the  extent  of  the  assets  with  which  the 
first  executor  was  chargeable;  and  it  makes  no  difference  to  the  defendant,  so 
far  as  it  now  appears,  whether  these  same  assets  have  come  down  to  him,  or 
whether  they  are  to  be  accounted  for  out  of  the  assets  which  have  come  to  him 
from  the  estate  of  his  immediate  testator.  If  he  has  the  means  of  paying  the 
legacy  which  the  first  executor  ought  to  have  paid,  whether  he  has  derived 
them  from  the  one  estate  or  the  other,  or  partly  from  each,  is  a  matter  of  in- 
difference to  the  legatee.  And  the  defendant  himself  cannot  suffer,  for,  when 
he  exhausted  legally  the  assets  from  both  estates  which  have  or  may  come  to 
his  own  hands,  he  will  have  discharged  himself  from  further  accountability. 

**4.  The  amendment  to  the  declaration  by  which  the  misdescription  of  the 
deceased  executor  was  corrected,  the  mistake  being  in  denominating  him  ad- 
ministrator instead  of  executor,  was  allowable.    AVhy  not? 

^5.  The  joinder  of  the  husband  with  his  wife  as  plaintiff  was  matter  of  form, 
and  there  was  no  error  in  allowing  the  declaration  amended  so  as  to  make  it 
appear  that  the  suit  was  for  her  use.  She  is  the  only  necessary  plaintiff,  and 
the  case  should  be  tried  just  as  if  she  were  the  sole  plaintiff.  Judgment  re- 
versed." 

When  the  case  was  returned  to  the  lower  court  it  was  referred  to  an  auditor. 
To  his  report  exceptions  were  filed,  all  of  which,  except  the  second,  fourth, 
and  sixth,  were  stricken  on  demurrer,  and  the  jury  found  against  those  not 
stricken.  The  exceptions  submitted  to  the  jury  are  as  follows:  '*(2)  The 
auditor  erred  in  charging  against  the  executor  the  $1,000  returned  as  a  note 
on  James  W.  BeU,  it  appearing  from  the  evidence  that  said  note  was  the  in- 
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dlTidnal  property  of  said  executor*  and  not  the  property  of  Sweeny*  deoeased. 
The  finding  of  the  auditor  as  to  the  said  $1,000  is  against  the  evidence*  and 
without  evidence  to  support  it. "  "  ^4)  The  auditor  erred  in  holding  that  Mrs. 
Windsor  was  not  bound  by  the  settlement  made  with  Sampson  Bell,  in  1868* 
by  B.  S.  Windsor*  her  husband*  of  all  and  every  matter  due  and  owing  her  on 
account  of  his  connection  with  said  case,  as  executor  of  Sweeny*  deceased* 
and  in  repudiating  the  evidence  submitted  on  that  issue;  it  appearing  by  the 
evidence  that  the  settlement  made  by  B.  S.  Windsor  with  Bell,  executor,  was 
made  as  her  agent,  and  with  express  authority  to  make  it*  and  the  terms  were 
all  known  by  her,  and  made  by  her  direction  and  command. "  "  (6)  The  auditor 
erred  in  holding  that  the  complainant  was  not  barred  by  acquiescence  and 
ratification,  and  the  statute  of  limitations;  it  appearing  in  evidence  that  she 
received  the  property  under  the  settlement  with  full  knowledge  on  her  pai*t 
of  its  contents,  its  terms,  and  amounts,  and  has  held  the  same,  and  waited 
and  acquiesced*  more  than  10  years  after  the  cause  of  action  arose  before  bring- 
ing this  suit." 

A  motion  for  new  trial  was  made,  upon  the  grounds  that  the  verdict  against 
said  three  exceptions  was  contrary  to  law  and  evidence;  (2)  that  the  court 
erred  in  sustaining  the  demurrer  to  the  exceptions  stricken ;  (8)  that  the  court 
erred  in  charging  as  follows:  "That  the  issues  of  law  and  fact  found  by  the 
auditor's  report  are  correct,  unless  they  are  shown  to  be  incorrect;  otherwise 
the  presumption  remains."  The  motion  for  a  new  trial  was  overruled*  and 
that  judgment,  on  writ  of  error,  was  affirmed. 

B.  &.  Simmons  and  B.  A.  Rawkins,  for  plaintiff  in  error.  8.  C.  Slam, 
B,  P.  Hollins,  and  Querry  i&  8<m,  for  defendant  in  error. 

Olabkb,  J.^  1.  The  law  controlling  this  case  was  decided  in  the  case  of 
Windsor  v.  Bell,  61  Ga.  671,  there  being  nothing  in  the  pleadings  or  evidence 
on  the  second  trial  to  change  the  legal  rights  of  the  parties. 

2.  The  only  issue  left  to  be  tried  after  that  decision  was  the  amount  found 
by  the  auditor  to  be  due  the  plaintiff. 

8.  This  issue  was  to  be  determined  on  the  trial  of  the  exceptions  filed  to 
the  auditor's  report,  and  that  trial  was  upon  the  second*  fourth,  and  sixth  ex- 
oeptions. 

4.  The  court  did  not  err  in  sustaining  the  demurrer  to  all  the  exceptions 
except  those  named,  nor  in  his  charge  to  the  Jury  upon  the  issues  made  by 
said  exceptions,  nor  in  denying  the  motion  for  a  new  trial*  which  will  be  un- 
derstood from  the  report  of  the  case. 

5.  The  charge  of  the  court  to  the  jury  that  the  issues  of  fact  and  law  found 
by  the  auditor  '*are  correct,  unless  they  are  shown  to  be  incorrect*  otherwise 
the  presumption  remains, "  includes  the  intrinsic  evidence  upon  which  the 
report  was  made,  as  well  as  the  new  evidence  on  the  trial,  in  the  absence  of 
a  special  request  to  charge*  and  request  refused.    Judgment  affirmed* 


(79  Oa.  182)  

Whtte,  Adm*r,  «•  Hammond. 

(Supreme  Court  of  Oeorgia,    April  C,  1887.) 

WiTHMB— CBBDiBiLrrr— Pbovinob  of  Juby. 

The  credit  of  witnesses  is  for  the  junr.  If  the  jury  believed  the  plaintiff's  wit- 
nesses, the  verdict  was  not  without  evidence  to  support  it.  In  constraing  and  ap- 
plying testimony,  reasonable  inferences  and  deductions  may  be  made,  and  oonola- 
sions  may  be  reached  that  lie  quite  beyond  the  mere  letter  of  the  evidence. 

{8yUabu8  by  the  CburL) 

Error  from  superior  court*  Cherokee  county;  Brown*  Judge. 

^Blexxley,  C.  J.,  being  disqualified,  Jadge  Rioeabd  H«GlalBKb,  of  the  Stone  Mount- 
ain cirottit,  was  appoint^  to  preside  in  his  stead. 
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C.  i>.  Maddoof^  (by  brief,)  for  plaintiff  in  error,  ff.  W.  Ifetoman.  (by  brief,) 
for  defendant  in  error. 

Blboklet^  0.  J.  This  case  presents  no  legal  question,  simply  a  qaestion 
of  fact;  and  we  dispose  of  it  in  this  brief  summary  as  a  complete  opinion: 
The  credit  of  witnesses  is  for  the  Jnry.  If  the  Jury  believed  the  plaintiff's 
witnesses,  the  verdict  was  not  without  evidence  to  support  it.  In  constru* 
ing  and  applying  testimony,  reasonable  inferences  and  deductions  may  be 
made,  and  conclusions  may  be  reached  that  lie  quite  beyond  the  mere  letter  of 
the  evidence.    Judgment  affirmed. 


(79  Oa.  1S4) 

Loveless  «•  Fowleb,  Adm*r. 

{Shiprmne  Oouri  of  Georgia,    April  7, 1887.) 

L  Tbotkr  and  CoirysBsiON— Aoknt*8  Axtthobitt— Salb  on  Cbkdzt. 

A  sale  on  credit  by  an  agent  in  possession  of  the  goods,  and  authorized  to  sell  for 
oash  only,  is  not  a  conversion ;  certainly  not,  unless  it  appear  that  the  pnrchaser 
had  notice  of  the  limitation  in  the  agent'a  instructions. 

2.  Sams. 

The  proper  remedy  against  such  agent  is  not  trover,  bat  an  action  on  the  case  for 
violation  of  instructions  or  breach  oi  contract. 

8.  Same— Bt  Bailbb— Dsmavd. 

Unless  an  actnal  conversion  by  a  baileee  be  shown,  an  action  of  trover  against 
him  will  not  lie  without  a  previous  demand  for  the  goods,  and  fisdlni^e  to  redeliver. 

4.  Samx. 

Where  the  i)artieB  to  an  action  of  trover,  brought,  by  bailor  against  bailee,  went 
to  trial  on  a  statement  as  to  what  evidence  the  plaintiff  would  introduce,  and  on 
which  he  based  his  right  to  recover,  which  statement  was  that  the  goods,  of  the  al- 
leged value  of  $1,156.43,  were  delivered  by  plaintiff  to  defendant  to  be  sold  for  cash, 
and  plaintiff  and  defendant  were  to  divide  the  profits,  and  the  goods  not  sold  were 
to  be  redelivered  to  plaintiff,  and  that  plaintiff  proposed  to  prove  only  that  defend- 
ant Bold  a  part  of  the  goods,  and  sold  them  for  credit,  and  paid  plaintiff  for  a  por- 
tion of  them,  and  there  can  be  no  identification  of  the  goods  sold  or  not  sold,  but 
plaintiff  can  only  show  that  goods  were  turned  over  to  defendant,  Ae2d,  that  this 
statement  conceded  that  plaintiff  could  prove  the  facts  recited  therein,  and  them 
only,  and  was  a  virtual  aamission  that  no  demand  for  the  goods,  or  any  of  them, 
prior  to  the  institntion  of  the  suit,  could  be  established ;  and,  the  object  of  the 
statement  being  that  the  court  might  determine  the  law  arising  upon  the  reoitad 
facts  as  though  they  alone  were  in  evidence  before  the  jury,  there  was  no  error  in 
ordering  a  nonsuit. 

(.SyZo&tif  by  ths  Court,) 

Error  from  superior  court.  Hall  county;  Estbs,  Judge. 
W.  8.  Fickrell,  J.  M.  Towery,  Q.  H.  Prior,  and  W.  F.  Findley,  for  j^ain- 
tiff  in  error.     W.  0.  Howard  and  Claud  Eates,  for  defendant  in  error. 

Bleckl^,  G.  J.  There  was  a  bailment  of  goods  to  be  sold  for  cash.  The 
bailee  sold  a  part  on  a  credit,  and  a  part  remained  unsold.  He  paid  the  bailor 
for  a  portion  of  them.  The  bailor  then  brought  trover  against  him,  requiring 
bidl  under  the  statute  applicable  to  such  actions.  Pending  the  action,  the  de- 
fendant died,  and  his  administrator  was  made  a  party.  The  alleged  value  of 
the  stock  was  $1,156.43,  but  how  much  was  sold,  unsold,  or  paid  for  does  not 
appear. 

1.  There  was  authority  to  sell,  and,  that  being  so,  the  sale  on  a  credit  was 
a  mere  violation  of  instructions  as  to  the  terms  of  sale.  Such  a  sale  would 
pass  title,  unless  the  purchaser  knew  of  the  violation  of  instructions,  and  a 
sale  which  passes  title  is  not  a  conversion,  though  it  may  be  an  abuse  of  au* 
thority.  It  is  like  selling  at  a  less  price  than  that  named  in  the  agent's  in- 
structions. The  Broker's  Case,  (Clark  v.  Cumming,)  76  Ga.  — ,  is  not  in 
point.  A  sale  on  credit  by  an  agent  in  possession  of  the  goods,  and  author- 
iced  to  sell  for  cash  only,  is  not  a  conversion;  certainly  not,  unless  it  appear 
that  the  purchaser  had  notice  of  the  limitation  in  the  agent's  instructions. 
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2.  The  proper  remedy  against  such  agent  is  not  trover,  but  an  action  on  the 
case  for  violation  of  instructions  or  breach  of  contract;  and  in  the  present  in- 
stance the  class  of  remedy  is  material,  for  in  trover  bail  is  requirable,  but 
in  an  action  for  breach  of  contract,  or  for  disobeying  instructions,  it  would 
not  be. 

8.  Ruling,  as  we  do,  that  the  credit  sale  was  not  a  conversion,  either  of  the 
whole  stock  or  the  part  sold,  and  no  demand  appearing  as  having  been  made 
prior  to  the  commencement  of  the  action,  we  see  no  Evidence  in  the  record  of 
any  conversion  at  all  on  which  to  base  a  recovery.  Unless  an  actual  conver- 
sion by  a  bailee  be  shown,  an  action  of  trover  against  him  will  not  lie,  with- 
out a  previous  demand  for  the  goods,  and  failure  to  redeliver. 

4.  In  the  argument  here  it  was  said  that  a  demand  could  and  would  have 
been  proven  h£d  the  court  not  prematurely  granted  a  nonsuit  on  the  agreed 
statement  of  facts.  We  are  thus  called  upon  to  construe  the  statement,  so 
as  to  see  whether  the  court  below  interpreted  it  correctly.  The  parties  went 
to  trial  on  a  statement  as  to  what  evidence  the  plaintiff  would  introduce,  and 
on  which  he  based  his  right  to  recover;  which  statement  was  that  the  goods, 
of  the  alleged  value  of  $1,156.43.  were  delivered  by  plaintiff  to  defendant  to 
be  sold  for  cash,  and  plaintiff  and  defendant  were  to  divide  the  profits,  and 
the  goods  not  sold  were  to  be  redelivered  to  plaintiff,  and  that  plaintiff  pro- 
posed to  prove  only  that  defendant  sold  a  part  of  the  goods,  and  sold  them 
for  credit,  and  paid  plaintiff  for  a  portion  of  them,  and  there  can  be  no  identi- 
fication of  the  goods  sold  or  not  sold,  but  plaintiff  can  only  show  that  goods 
were  turned  over  to  defendant.  This  statement  conceded  that  plaintiff  could 
prove  the  facts  recited  therein,  and  them  only,  and  was  a  virtual  admission 
that  no  demand  for  the  goods,  or  any  of  them,  prior  to  the  institution  of  the 
suit,  could  be  established;  and  the  object  of  the  statement  being  that  the 
court  might  determine  the  law  arising  upon  the  recited  facts,  though  they 
alone  were  in  evidence  before  the  jury,  there  was  no  error  in  ordering  a  non- 
suit.   Judgment  affirmed. 

(79  0«.  98)  — 

City  Oounoil  of  Augusta  «•  Peabob. 

{aupreme  Oowrt  qf  Oeorgia.    May  3, 1S87.) 

TaZATXON— ASBKSSMBNT— VaLUS. 

V^Tbile  municipal  taxes  upon  property^  must  he  ad  valorem^  yet  value  la  to  be  as- 
certained and  determined,  not  by  Judicial  proceedings,  but  by  the  legally  consti- 
tuted authorities  established  for  that  purpose  in  a  given  municipality;  and  an  assess- 
ment by  such  authorities  in  the  prescribed  mode,  and  without  fraud  or  collusion, 
is  final  and  condusive  upon  the  question  of  value,  as  a  basis  of  taxation  for  the 
time  being. 
{Qylldbut  hy  th§  Cburf.) 

Error  from  superior  court,  Richmond  county;  Bokey,  Judge. 
John  S.  Davidson,  for  plaintiff  in  error.    Leonard  Fhtn^t  for  defend- 
ant in  error. 

Bleckley,  0.  J.  The  property  of  Mrs.  Pearce,  certain  real  estate,  was 
assessed  for  taxation  in  the  city  of  Augusta  for  the  year  1886,  at  a  valuation 
of  $6,000.  She  filed  a  written  protest  against  that  valuation,  and  lodged  it 
with  the  local  authorities  in  the  manner  prescribed  by  the  city  ordinance. 
Whether  any  action  was  ever  taken  upon  it,  or  what  became  of  it,  does  not 
appear.  She  had  purchased  her  property  in  the  year  1884,  in  the  month  of 
August,  for  $5,000,  and  her  contention  was  that  that  sum  was  its  true  value 
for  taxation.  The  city,  however,  taxed  it  on  the  basis  of  $6,000  value,  and. 
issued  an  execution  against  her  for  the  amount  of  the  taxes  at  the  regular  es- 
tablished rate,  ad  valorem,  for  the  year.  This  execution  was  levied  upon  the 
property,  and  the  city  authorities  were  proceeding  to  sell,  or  making  ready  to 
■ell,  when  she  filed  her  bill  praying  for  an  injunction,  setting  up  these  facta^ 
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and  basing  the  bill  alone  upon  the  ground  that  the  property  was  assessed  too 
high,  contending  that  the  assessment  ought  to  have  been  at  $5,000  Instead 
of  $6/000.  A  restraining  order  was  granted,  and  upon  the  hearing  various 
affidavits  were  produced,  most  of  them  going  to  show  that,  in  the  opinion  of 
the  witnesses,  the  property  was  worth  $5,000,  and  no  more.  On  the  other 
hand,  some  affidavits  were  produced  upholding  the  assessment  made  by  the 
city.  Among  the  affiants  wei-e  the  board  of  assessors,  consisting  of  the  board 
proper,  composed  of  four  citizens,  one  from  each  ward,  and  one  member  of 
the  city  council,  and,  as  a  sort  of  prefix,  the  city  sheriff.  All  these  testified 
that  the  property  was  worth  $6,000;  some  of  them  that  it  was  worth  consid* 
erably  more.  Besides  this  general  estimate,  details  as  to  the  improvements 
were  proved  by  certain  experts,  tending  to  show  that  the  improvements 
alone  were  worth  almost  the  amount  of  the  assessment.  The  presiding 
judge  granted  the  injunction,  and  that  is  the  error  complained  of.  He  re- 
stricted it,  of  course,  to  the  difference  between  $5,000  and  $6,000,  granting 
the  injunction  only  as  to  the  collection  of  taxes  upon  $r,000. 

It  is  very  manifest  to  us  that  the  grant  of  this  injunction  proceeded  upon 
a  misapprehension  of  the  remedy.  The  city  must  assess  and  coUect  taxes  ad 
vdlorem.  It  has  the  means  to  ascertain  and  determine  value,  and  these  local 
means  must  be  employed,  and  when  a  result  is  reached  it  must  be  acquiesced 
in  by  the  tax-payers.  The  system  in  Augusta,  established  by  ordinance,  is  to 
have  all  the  real  estate  examined  and  listed  by  the  city  sheriff,  and  he  is  re- 
quired to  estimate  its  value  in  the  first  instance,  and  that  estimate  is  entered 
in  his  book.  This  book  is  presented  to  the  board  of  assessors, — consisting,  as 
I  have  stated,  of  one  member  of  council,  and  four  citizens,  one  from  each  ward, 
— and  they  revise  it,  and  determine  whether  the  value  suggested  is  correct  or 
not,  and  they  finally  settle  upon  the  valuation  of  each  piece  of  property.  Then 
a  notice  is  published  for  10  days  warning  citizens  that  assessments  have  been 
made;  and  the  ordinance  provides  that  during  these  10  days  anyone  who  has 
complaint  to  make  can  file  a  written  protest  upon  oath,  and  that  is  presented 
to  the  city  council.  It  is  filed  with  the  city  sheriff,  but  it  is  his  duty  to  lay 
it  before  the  city  council,  and  the  council  entertain  it,  and  make  the  proper 
reduction,  if  they  think  any  ought  to  be  made,  and,  if  not,  they  refer  it  to  the 
board  of  assessors.  There  is  no  provision  for  going  any  further  with  it.  It 
seems  to  be  the  scheme  to  hear  the  citizen  on  his  protest,  and  to  act  upon  it 
in  the  city  council,  if  the  council  think  proper  to  act  themselves,  and,  if  not, 
they  refer  it  back  to  the  board  of  assessors  for  a  reconsideration  or  revalua- 
tion, and  there  it  stops.  We  assume  that,  as  there  was  a  protest  in  this  case, 
the  officials  acted  upon  it,  as  it  was  their  duty  to  do;  the  presumption  being 
that  public  officers  perform  their  duty.  Doe  v.  Peeples,  1  Ga.  1;  Doe  f .  KoCf 
Id.  8;  Justices  v.  Woods,  Id.  88;  Bond  v.  Bank,  2  Ga.  92;  Clements  v.  Hen- 
derson, 4  Ga.  155;  Fain  v.  Carthright,  5  Ga.  11;  Doe  v.  Biggers,  6  Ga.  188; 
9oi>emor  v.  Justices,  19  Ga.  99;  Horn  v.  Ross,  20  Ga.  220;  Justices  v.  House, 
Id.  838. 

There  is  no  fraud  charged ;  there  is  nothing  charged  but  overvaluation.    It 

is  not  charged  that  these  officers  acted  in  bad  faith,  or  fixed  a  valuation  that 

they  did  not  believe  was  a  true  and  correct  one.    The  scheme  of  the  bill  is  to 

get  away  from  the  opinion  of  the  assessing  officers,  and  substitute  for  it  proof 

by  witnesses  as  to  what  the  real  value  was.    Of  course,  this  is  simply  to  make 

a  jury,  in  the  last  resort,  or  perhaps  the  masters  in  chancery,  the  assessors  of 

I  the  city  taxes  of  Augusta.    That  is  entirely  impracticable.    No  city  could  be 

conducted  upon  that  principle  of  raising  revenue.    A  city  is  a  government, 

!  and  it  must  know  what  its  income  is  likely  to  be.    It  must  be  able  to  assess 

taxes,  to  make  its  estimate  beforehand  upon  the  probable  yield  of  the  assesa- 

I  ment,  and  order  its  expenditures  and  disbursements  accordingly.    It  is  no 

I  less  impracticable  for  a  city  to  live  upon  the  verdict  of  juries,  or  the  reports 

I  of  masters,  than  for  a  private  individual  to  do  it. .  It  would  be  just  as  easy 
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to  determine  by  yerdict,  or  the  master's  report^  whether  we  are  to  have  break- 
fast or  dinner^  and  live  on  that  scheme  of  supply*  as  to  determine  by  yer- 
dict or  report  whether  a  city  shall  have  revenue*  and  sustain  municipal  life 
by  that  dilatory  and  uncertain  source  of  income.  Nothing  could  be  more 
wild  than  to  attempt  to  maintain  government  by  judicial  decrees;  and,  if  one 
citizen  can  demand  a  decree  on  the  question  of  value,  so  can  every  citi- 
zen. With  U3»  the  judge,  as  chancellor,  can  determine  no  question  of  fact. 
Where  disputed  facts  are  involved,  either  the  report  of  a  master  or  the  ver- 
dict of  a  jury  is  indispensable.  Final  decrees  can  be  rendered  only  during 
term.  There  are  but  two  terms  in  a  year  for  each  county,  commencing  six 
months  apart,  and  the  most  expeditious  equity  cause  is  not  ripe  for  decree 
until  the  second  term.  It  surely  can  admit  of  no  question  that  a  court  of 
chancery  is  an  unfit  instrumentality  to  assess  taxes,  or  to  supervise  assess- 
ments upon  the  bare,  naked  question  of  value.  While  municipal  taxes  upon 
property  must  be  ad  valorem^  yet  value  is  to  be  ascertained  and  determined, 
not  by  judicial  proceedings,  but  by  the  legally  constituted  authorities  estab- 
lished for  that  purpose  in  the  given  municipality;  and  an  assessment  by  such 
authorities  in  the  prescribed  mode,  and  without  fraud  or  collusion,  is  final 
and  conclusive  upon  the  question  of  value,  as  a  basis  of  taxation  for  the  time 
being.    Judgment  reversed. 

(78  Oa.  662)  ^ 

CuYLBB  and  others  «.  Smith,  Adm'r,  and  others. 
{aapretM  Qnari  ^  Oeorgia.    July  6, 1887.) 

BbMOVAI.  or  CATOB  — driZBllBHIP^STBIKIHO  PaBTT  from  BlLI/^PRAOnCS  or  SlATK 
COUBDB. 

Of  the  two  plaintifiB  In  a  suit,  one  was  a  citizen  of  New  Jersey,  and  one  of  Geor- 
gia. The  defendants  were  all  citizens  of  Georpa.  The  court  refused  to  transfer  the 
case  to  the  United  States  court,  and  the  plaintiff  struck  the  plaintifi* who  was  a  cit- 
izen of  Georgia  from  tlie  bill.  Held,  that  the  case  was  in  a  condition  to  be  removed, 
and  the  court  would  not  decide  whether  the  plaintiff  who  was  stricken  from  the 
pleading  was  a  necessary  party  or  not. 

£rror  from  superior  court,  Chatham  county. 

Mrs.  Guyler,  a  citizen  of  New  Jersey,  and  Johnston,  a  citizen  of  Georgia, 
complainants,  sued  Smith,  administrator,  etal.^  citizens  of  G^rgia,  defend- 
ants, and  sought  to  remove  the  case  to  the  United  States  court,  which  was 
refused.  Complainants  struck  Johnston  as  a  party  from  the  bill.  The  court 
refused  to  remove  the  case,  and  complainant  appealed. 

Geo.  0.  Mercer,  for  plaintiff  in  error.  A.  R.  Lawton  and  Denmark  d  Ad- 
amSf  for  defendants  in  error. 

Hall,  J.  Johnston,  as  the  administrator  of  A.  H.  Cuyler,  as  this  litiga- 
tion originally  stood,  was  interested  on  the  same  side  of  the  case  with  Mrs. 
Cuyler.  The  defendants  in  the  bill  were  citizens  of  Georgia,  Mrs.  Cuyler  was 
a  citizen  of  New  Jersey,  and  Johnston,  the  administrator,  was  likewise  a  citi-> 
zen  of  Georgia.  The  court  refused  the  transfer  of  that  case  when  it  was  orig- 
inally up.  The  complainants  submitted  to  thai  judgment,  but  amended  by 
striking  Johnston  as  a  party  from  the  bill.  That  left  the  parties  on  opposite 
sides  of  the  case.  We  do  not  think,  inasmuch  as  this  application  was  made 
in  time,  that  this  removal  upon  a  second  application  ought  to  have  been  re- 
fused. The  parties  were  wholly  citizens  of  the  one  state  on  one  side,  and 
wholly  citizens  of  another  state  on  the  other  side.  So  far,  then,  as  they  ap- 
peared in  the  record,  they  were  in  a  condition  to  remove  the  case.  It  is  true, 
n  is  said  that  Johnston,  as  administrator  of  Cuyler,  would  be  a  necessary 
party  to  that  litigation;  that  they  could  not  get  along  without  him.  While 
that  may  be  true,  we  do  not  conceive  that  it  is  a  question  for  us  to  pass 
upon.  These  facts  give  jurisdiction  to  the  circuit  court  of  the  United  States. 
That  court  is  to  pass  upon  it,  and,  if  they  find  they  cannot  get  along,  they 
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will  donbtleBS  make  suoh  a  dispoBition  of  the  case  as  will  reliere  them  from 
considering  it;  they  will  remand  it.  As  yet,  we  have  no  right  to  look  into 
that  question*  as  I  conoeive. 

For  these  reasons*  we  must  order  this  case  reversed;  and  I  state  that  I 
have  less  hesitancy  in  giving  it  that  course  because  our  jurisdiction  over  it  is 
not  final*  nor  is  it  plenary.  It  certainly  is  not  final ;  and  if  we  allow  the  case 
to  go  to  that  court*  it  will  hasten  its  termination.    Judgment  reversed. 

(78  Oa.  742)  

Bakeb  and  others.  Adm'rs*  o.  Thompson  and  others. 

{Supreme  Qmrt  qf  Georgia.    March  30,  1887.) 

Sbsob,  Writ  or— Sebvioi  of  Notion— Pabtibb— A ppkal  by  Admikistratob. 

Certain  administrators  filed  a  bill  for  direction,  and  to  marshal  the  assets,  mak- 
ing a  great  number  of  ereditors  defendants.  From  the  decree  the  administrators 
brought  writ  of  error,  but  only  served  a  portion  of  the  creditors,  omitting  some  who 
took  an  interest  under  the  decree.  Held,  that  all  interested  in  sustaining  the  decree 
should  have  been  served. 

Error  from  superior  court,  Warren  county. 

Baker  and  others*  administrators*  complainants*  filed  a  bill  against  Thomp- 
son and  others,  defendants,  for  direction,  and  to  marshal  the  assets*  Com- 
plainants appeal  from  the  decree  of  the  court. 

Tutt  d  LookharU  B.  P.  Datfis,  and  J,  A.  Horley,  for  plaintiffs  in  error. 
James  WhiUJimd  and  C,  W.  Duhose,  for  defendants  in  error. 

Blbgklkt*  G.  J.  The  administrators  filed  a  bill  for  direction*  and  to  mar- 
shal assets.  To  that  bill  a  great  number  of  creditors  were  parties  defendant. 
The  administrators  were  interested  personally;  they  being  creditors  as  well 
as  representatives  of  the  estate.  The  litigation  was  referred  to  an  auditor* 
who  made  a  report.  That  report  settled  the  priorities  of  all  the  creditors  save 
one.  The  report  was  excepted  to  by  the  administrators,  with  regard  to  the 
standing  of  three  of  the  creditors.  The  exception  as  to  one  was  sustained* 
the  exception  as  to  another  was  abandoned,  and  the  exception  as  to  the  third 
was  tried,  and  a  verdict  rendered  in  favor  of  the  report.  Upon  this  verdict, 
a  decree  as  to  all  the  creditors  and  the  whole  fund  was  rendered.  That  de- 
cree is  final,  unless  it  should  be  disturbed  by  the  judgment  on  the  present 
writ  of  error.  The  administrators  made  a  motion  for  a  new  trial,  and  it  was 
overruled.  On  that  they  sued  out  a  writ  of  error,  and  have  served  a  portion 
of  the  defendants  to  the  original  bill*  including  the  creditor  whose  claim  was 
contested  before  the  jury,  and  a  portion  they  have  not  served.  Among  those 
not  served  are  some  whose  debts  were  not  recognized,  and  their  priority  es- 
tablished ;  some  who  are  embraced  in  the  auditors's  report,  and  who  take  an 
interest  under  that  report  and  the  decree. 

The  general  rule  that  all  parties  below  must  be  made  parties  here  is  sought 
to  be  evaded,  on  the  theory  that  those  not  served  are  not  interested  in  what 
is  now  going  on;  but  it  seems  to  us  that  they  are  vitally  interested.  They 
have  a  decree  in  their  favor  below,  and,  if  this  writ  of  error  prevails,  that  de- 
cree will  be  opened.  They  have  a  judgment  settling  their  status;  with  that 
they  seem  to  be  content.  The  suggestion  that  their  interest  is  on  the  side  of 
the  plaintiffs  in  error  makes  the  plaintiffs  in  error  judge  of  their  interest,  in- 
stead of  leaving  them  to  judge  of  it  themselves.  They  must  have  thought 
that  their  interest  was  to  abide  by  the  decree,  because  they  have  not  excepted 
to  it.  It  will  undoubtedly  change  their  status  for  this  decree  to  be  opened; 
it  will  deprive  them  of  the  benefit  of  the  decree,  involve  them  in  further  lit- 
igation or  in  its  consequences,  and  delay  them  in  collecting  their  dues  until 
that  liti^ition  is  determined.  The  difference  is  between  allowing  them  to 
abide  by  a  judgment  with  which  they  are  content,  and  destroying  that  judg« 
ment     If  this  writ  of  error  does  not  result  in  affecting  that  judgment,  of 
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course  it  will  be  a  fruitless  writ  of  error.  The  effort  is  to  open  the  decree  and 
set  the  case  adrift  in  the  court  below,  and,  tliat  being  so,  they  are  entitled  to 
be  heard.  It  is  to  be  presumed  that  their  interest,  is  on  the  side  of  the  case 
on  which  they  were  originally,  and  on  which  they  have  kept  themselves 
throughout.  They  have  filed  no  cross-bill,  so  as  to  become  complainants. 
The  presumption  is  that  their  interest  is  as  they  are  aligned  in  the  record; 
and  that  presumption  prevails  until  they  are  brought  here,  and  elect  for  them- 
selves to  follow  some  interest  that  does  not  appertain  to  that  side  of  the  case. 
They  ought  to  be  here  to  follow  their  interest,  whichever  side  it  may  be  upon. 
McNulty  v.  Pruden,  62  Ga.  185.  The  act  of  1880  (Addenda  to  the  Code,  p. 
9,  §  4272A,)  does  not  dispense  with  any  party  who  is  interested  in  sustaining 
the  judgment  of  the  court  below.  As  to  every  such  party,  the  act  leaves  the 
prior  law  untouched. 

The  motion  to  dismiss  the  writ  of  error  is  granted.    Writ  of  error  dis- 
missed. 


(TO  Qa.  lU)  ^  ^ 

HOLST  O.  BUBBUS. 

(Supreme  Qmrt  of  Georgia.    May  2, 18S7.) 

1.  Appeal— AssiGKMKNT  op  Ebbos— -Pabticulabity. 

When,  on  a  rale  to  distribute  money,  the  court,  acting  as  Judge  and  Jury,  renders 
a  decision  fixing  the  order  of  payment,  but  gives  no  reason,  and  the  record  discloses 
no  ruling  on  any  specific  question  of  law  or  fact,  the  assignment  of  error  need  not 
be  more  specific  than  the  judgments  It  is  sufficient  to  all^e  in  the  bill  of  excep- 
tions that  the  court  erred  m  awarding  the  money  to  each  of  tEe  prevailing  creditors, 
and  in  not  awarding  it  to  the  excepting  creditors. 

2.  MoBTGAGK— Lien— PfiioBiTY  or  Judgment  Lien. 

This  being  a  contest  between  a  mortgagee  on  one  aide,  and  creditors  by  general 
judgments  junior  to  the  mortgage  on  the  other,  it  is  not  apparent  that  the  court 
erred  in  idving  preference  to  the  latter;  the  evidence  showing  the  following  facta 
adverse  to  the  mortgage :  It  was  executed  pending  suit  in  favor  of  one  of  tlie  judg- 
ment creditors.  It  embraced  all  the  property  of  the  debtor  corporation.  It  was 
executed  for  $1,100,  and  the  mortgagee  had  advanced  only  $100  or  the  money,  and 
$200  had  been  paid  to  him  prior  to  the  foreclosure.  There  is  some  slight  doubt  as 
to  whether  the  corporation  duly  authorised  the  mortgage  to  be  executed.  If  the 
authority  was  in  fact  given,  it  was  to  secure  a  loan  of  about  $1,000,  to  be  procured 
by  the  president,  and  it  was  not  expressly  provided  that  the  officers  of  the  corpora- 
tion might  be  interested  in  the  loan.  The  loan  was  made  by  II  stockholders,  one 
of  whom  was  the  mortgagee,  another  the  secretary,  and  another  the  president.  The 
president  and  secretary  executed  the  mortgage,  and  both  were  interested  in  it  as 
beneficiaries.  The  president,  before  or  at  the  time  of  executing  it,  engaged  to  act 
as  the  agent  of  the  mortgagee.  He  did  act  as  such  a^ent,  even  in  foreclosing  the 
mortgage.  He  had,  prior  to  executing  the  mortgage,  disclaimed  being  the  president. 
The  interest  agreed  to  be  paid  was  8  per  cent,  per  annum,  and  this  per  cent,  com- 
menced to  run  more  than  a  year  anterior  to  the  date  of  the  mortgage.  The  mort- 
gage recites  a  note  for  $1,100  made  by  the  corporation,  by  the  mortgagee ;  but  no  note 
was  produced  in  evidence,  nor  was  any  note  mentioned  by  any  of  the  witnesses 
who  explained  the  transaction.  The  mortgage  was  executed  with  so  little  attention 
to  accuracy  that  the  corporate  name  was  mistated  in  the  instrument.  It  is  manifest 
that  the  mortgage  >S. /a.  is  proceeding,  not  for  the  benefit  of  the  mortgagee,  but  for 
that  of  persons  not  named  in  the  mortgage,  two  of  whom  are  the  officers  who  rep- 
resented the  corporation  in  the  act  of  execution,  and  thus  were  on  both  sides  of  the 
lien.  There  is  no  evidence  in  the  record  that  the  mortgage  was  ever  recorded. 
{fynabut  by  the  CburL) 

Error  from  city  court  of  Columbus ;  Ingram,  Judge. 
Pedbodyt  Brannon  <&  Battle  and  Harrison  i&  PeepleSf  for  plaintiff  in  error. 
J.  L.  Willis,  J.  F.  Pou,  and  Goetchius  <&  Chappell,  for  defendant  in  error. 

Bleckley,  0.  J-  The  property  of  a  corporation  by  the  name  of  "The  Co- 
lumbus Driving  &  Base-Ball  Association"  was  sold  under  a  general  judgment 
against  the  corporation.  The  sheriff,  having  the  money  in  hand,  was  ruled  to 
pay  it  over.    To  that  rule  parties  were  made,  one  of  whom  was  Holst»  who 
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claimed  as  a  mortgagee.  Another  ^as  a  second  general  Judgment  creditor. 
The  mortgage  bore  date  in  December.  1885,  and  the  judgments  were  rendered, 
one  of  them  in  April,  and  the  other  in  July,  1886.  The  mortgage  was  fore- 
closed in  July,  1886.  The  mortgagee  filed  a  regular  petition  claiming  the 
money,  in  which  he  set  forth  that  in  the  execution  of  the  mortgage  the  cor- 
poration was  misdescribed,  the  name  used  being  the  "Golnmbas  Base-Ball  A 
Driving  Association,"  instead  of  the  **  Columbus  Driving  &  Base-Ball  Associa- 
tion." The  difference  was  simply  a  transposition  of  words  in  setting  out  the 
name  of  the  corporation. 

Evidence  was  heard  with  reference  to  the  origin  of  the  mortgage.  It  tended 
to  show  that  the  association,  being  insolvent,  needed  money  to  pay  its  debts, 
and  at  a  certain  meeting  passed  a  resolution  authorizing  the  president  to  bor- 
row about  $1,000,  and  to  execute  a  mortgage  to  secure  the  same.  There  was 
no  intimation  in  that  resolution  that  the  officers  of  the  corporation  were  to  be 
interested  in  the  loan.  The  resolution  was  not  at  the  time  of  its  passage  en- 
tered upon  any  corporate  book.  Shortly  afterwards  it  was  entered  en  the  min- 
utes by  the  secretary  from  a  memorandum  made  at  the  time;  but  no  signing 
up  of  the  minutes  ever  took  place;  neither  the  president  nor  the  secretaiy  ever 
signed.  There  was  some  other  evidence  tending  to  show  that  there  might 
not  have  been  any  regular  action  of  the  corporate  body  in  the  passing  of  that 
resolution.  One  of  the  judgment  creditors  testified  that  he  was  present  at  the 
meeting,  and  heard  no  such  resolution  offered  or  adopted.  But,  be  that  as  it 
may,  the  officers  procured  a  loan  in  this  way:  Eleven  members  of  the  corpo- 
ration contributed  SlOO  each,  making  $1,100.  This  was  shortly  after  the 
passage  of  the  resolution,  which  was  in  November,  1884.  It  w^  understood 
that  the  mortgage  was  to  be  executed;  but  none  was  ever  executed  until  De- 
cember, 1885;  then,  to  save  expense,  a  mortgage  covering  all  the  corporate 
property  was  made  for  the  whole  sum  to  Hoist,  one  of  these  lenders;  and  at 
the  time  it  was  made,  or  before,  the  president  of  the  association  agreed  with 
him  that  he,  the  president,  would  look  after  the  mortgage  and  take  care  of  it; 
it  being  understood  that  Hoist  was  too  much  occupied  with  his  business  to 
attend  to  it.  The  mortgage  recites  a  note,  as  being  executed  on  the  date  of 
the  mortgage,  for  $1,100,  by  the  association  to  Hoist;  and  says  that  the  note 
bears  interest  at  the  rate  of  8  per  cent,  per  annum  from  a  named  day  in  No- 
vember, 1884,  more  than  a  year  previous  to  the  execution  of  the  mortgage. 
One  of  the  members  who  advanced  the  $100  each  was  president  of  the  associa- 
tion; another  was  secretary  of  the  association:  and  these  two  officers  executed 
the  mortgage.  After  these  general  judgments  were  obtained,  and,  indeed,  I 
believe,  after  the  seizure  of  the  property  under  one  of  them,  the  mortgage  was 
foreclosed  under  an  affidavit  made  by  the  president.  It  seems  that  he  in  good 
faith  executed  the  agency  which  he  undertook  to  execute  for  the  mortgagee, 
and  even  carried  it  so  far  as  to  foreclose  the  mortgage  against  the  association, 
in  so  doing  acting  as  agent  for  the  mortgagee.  There  is  no  evidence  in  the 
record  that  the  mortgage  was  ever  recorded.  It  is  averred  in  the  petition  of 
the  mortgagee  claiming  the  money  that  it  was  recorded;  but  there  is  no  evi- 
dence to  that  effect.  The  court  ordered  the  money  paid — Firstt  to  the  elder 
of  the  two  general  judgments;  and,  secondly ,  as  to  the  balance,  to  the  younger 
general  judgment.  The  fund  was  then  exhausted,  leaving  nothing  to  apply 
on  the  mortgage.  In  thus  deciding,  the  court  performed  the  part  both  of 
Judge  and  jury,  under  an  agreement  that  the  judge  should  decide  the  facts  as 
well  as  the  law.  The  record  nowhere  discloses  that  any  specific  legal  ques- 
tion was  ruled  by  the  judge,  or  that  any  decision  of  fact  was  made,  except 
that  announced  in  the  general  judgment  disposing  of  the  fund. 

1.  On  the  call  of  the  case  here,  a  motion  was  made  to  dismiss  the  writ  of 
error,  because  the  errors  complained  of  were  not  sufficiently  assigned ;  the 
assignment  being  simply  that  the  court  erred  in  ordering  payment  to  one  of 
the  genertd  judgments;  then  that  it  erred  in  ordering  payment  to  the  other; 
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and  then  that  it  erred  in  not  ordering  payment  to  the  mortgage.  The  as- 
signment of  error  is  as  specific  as  the  nature  of  the  case  admits  of.  It  is  as 
definite  and  particular  as  any  ruling  that  appears  to  have  been  made  by  the 
court,  and  we  see  not  how  it  could  have  been  more  specific  without  going  into 
argument  Barkdale  v.  Broton^  16  Gkt.  95;  Frieraon  v.  Alexander,  74  Ga.  666. 
The  motion  to  dismiss  the  writ  of  error  is  therefor  overruled.  When,  on  a 
rule  to  distribute  money,  the  court,  acting  as  judge  and  jury*  renders  a  decis- 
ion fixing  the  order  of  payment,  but  gives  no  reason,  and  the  record  discloses 
no  ruling  on  any  specific  question  of  law  or  fact,  the  assignment  of  error  need 
not  be  more  specific  than  the  judgment.  It  is  sufficient  to  allege  in  the  bUl  of 
exceptions  that  the  court  erred  in  awarding  the  money  to  each  of  the  prevail- 
ing creditors,  and  in  not  awarding  it  to  the  excepting  creditor.  Sound  prac- 
tice requires  a  fair  degree  of  distinctness  in  assigning  errors,  but  overstrict- 
ness  is  not  less  pernicious  than  too  much  laxity.  It  is  our  duty  to  shun  ex- 
tremes. We  do  not  consider  Mayor  cf  Brunswick  v.  Moore^  74  Ga.  409,  or 
Eall  Y.Hufft  Id.  ^^,  as  inimical  to  the  present  ruling.  At  all  events,  their 
letter  is  not  applicable  to  the  exact  formula  now  before  us,  and  their  spirit  is 
not  to  be  extended  by  analogy. 

2.  Passing  to  the  merits  of  the  case,  there  is  an  additional  fact  to  be  stated, 
and  that  is  that,  before  the  mortgage  was  foreclosed,  a  payment  had  been 
made  upon  it,  amounting  to  $200;  so  that  the  payment  already  made  at  the 
time  of  the  foreclosure  exceeded  the  amount  which  the  mortgagee  himself 
had  advanced;  and  there  is  no  indication  in  the  mortgage  that  any  other  per- 
son was  interested  as  a  creditor  in  the  debt  to  be  secured.  That  comes  out  in 
the  parol  evidence.  There  was  no  note  put  in  evidence.  That  any  was  exe- 
cuted does  nol  appear,  otherwise  than  by  recitals  in  the  mortgage.  Whether 
there  was  a  note  or  not,  the  mortgagee,  in  so  far  as  he  was  a  creditor  himself, 
was  paid  off  before  the  foreclosure.  The  failure  to  show  that  the  mortgage 
was  recorded  before  the  judgments  were  rendered  was,  of  itself,  fatal  to  the 
mortgagee's  claim  of  priority.  Code,  g  1957.  Certainly,  all  the  facts,  taken 
together,  would  put  the  judgments  ahead  of  the  mortgage.  This  being  a  con- 
test between  the  mortgagee,  on  one  side,  and  creditors  by  general  judgments 
junior  to  the  mortgage,  on  the  other,  it  is  not  apparent  that  the  court  erred 
in  giving  preference  to  the  latter;  the  evidence  showing  the  following  fbcts 
adverse  to  the  mortgage:  It  was  executed  pending  suit  in  favor  of  one  of  the 
judgment  creditors.  It  embraced  all  the  property  of  the  debtor  corporation. 
It  was  executed  for  $1,100,  and  the  mortgs^^  advanced  only  $100  of  the 
money,  and  $200  had  been  paid  to  him  prior  to  the  foreclosure.  There  is> 
some  slight  doubt  as  to  whether  the  corporation  duly  authorized  the  mortgage 
to  be  executed.  If  the.  authorify  was  in  fact  given,  it  was  to  secure  a  loan 
of  about  $1,000,  to  be  procured  by  the  president,  and  it  was  not  expressly  pro- 
vided that  the  officers  of  the  corporation  might  be  interested  in  the  loan.  The 
loan  was  made  by  11  stodcholders,  one  of  whom  was  the  mortgagee,  another 
the  secretary,  and  another  the  president  The  president  and  secretary  exe- 
cuted the  mortgage,  and  both  were  interested  in  it  as  beneficiaries.  The 
president,  before  or  the  time  of  executing  it,  engaged  to  act  as  the  agent  of 
the  mortgagee.  He  did  act  as  such  agent,  even  in  foreclosing  the  mortgage. 
He  had,  prior  to  executing  the  mortgage,  disclaimed  being  the  president. 
The  interest  agreed  to  be  paid  was  8  per  cent,  per  annum,  and  this  per  cent, 
commenced  to  run  more  than  a  year  anterior  to  the  date  of  the  mortgage. 
The  mortgage  recites  a  note  for  $1,100,  made  by  the  corporation  to  the  mort- 
gagee, but  no  note  was  produced  in  evidence,  nor  was  any  note  mentioned 
by  any  of  the  witnesses  who  explained  the  transaction.  The  mortgage  was 
executed  with  so  little  attention  to  accuracy  that  the  corporate  name  was  mis- 
stated in  the  instrument.  It  is  manifest  that  the  mortgage^,  fa,  is  proceed- 
ing, not  for  the  benefit  of  the  mortgagee,  but  for  that  of  persons  not  named 
in  the  mortgage,  two  of  whom  are  the  officers  who  represented  the  oorporar 
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tion  in  the  aet  of  execution,  and  thus  were  on  both  sides  of  the  Ii«u    There 
is  no  evidence  iii  the  record  that  the  mortgage  was  ever  recorded. 
Judgment  affirmed. 

(79  Oa.  121) 

Van  Hobn  o.  McNeill,  Adm'r. 

{Supreme  Qnai  qf  Georgia.    April  25, 1887.) 

HoMsszBAD— Sals-~Godx  Ga.  I  2026. 

The  act  of  1878,  (Code,  }  2026,)  touching  the  sale  of  homesteads,  applies  to  all 
homesteads,  as  well  those  set  apart  before  as  after  its  passage ;  and  in  noldins  off 
creditoTB  before  the  homestead  term  expires,  it  carries  oat  the  trae  intent  of  the 
constitution.  That  the  debt  was  created  prior  to  the  passage  of  the  act  gives  ths 
creditor  uo  vested  right  to  subject  a  so-called  reversion  in  the  homestead  property, 
either  before  or  after  a  sale  made  in  pursuance  of  the  act. 

{SynabuM  by  the  Oowrt.) 

Error  from  superior  court»  Chattahoochee  county;  Willxb»  Judge. 
Joseph  F.  Pcu,  for  plaintiff  in  error.    MoNeUl  <6  Lef^y^  for  defendant  In 
error. 

Blbokley »  0«  J.  Upon  a  debt  contracted  in  1870*  Juilgment  was  rendered 
in  favor  of  the  creditor  in  1876.  Afterwards,  in  the  same  year,  a  homestead 
of  realty  was  set  apart  to  the  debtor.  In  1B85  the  judge  of  the  superior  court, 
exercising  the  jurisdiction  conferred  by  statute,  authorized  the  sale  of  the 
homestead,  and  it  was  sold  in  that  year,  under  the  judge's  order,  the  whole 
estate  in  fee  being  conveyed  to  Van  Horn.  In  1886  what  is  termed  ''the  re- 
versionary interest"  in  that  property  was  levied  on  by  virtue  of  this  credit- 
or's execution,  and  Van  Horn  Interposed  a  claim.  It  was  returned  to  the 
superior  court  for  trial,  and  the  facts  were  all  agreed  upon  in  a  written  state- 
ment presented  to  the  judge,  and  he  held  that  the  reversion  was  subject  to 
levy  and  sale;  and  this  writ  of  error  was  brought  to  reverse  that  judgment. 

The  case  is  controlled  by  Stephenson  v.  BherharU  3  S.  E.  Rep.  641,  (decided 
a  few  days  ago;)  and  I  shall  malse  very  few  observations.  There  was  a  point 
argued  and  insisted  upon,  by  which  it  was  sought  to  distinguish  this  from  the 
case  to  which  I  refer.  That  point  was  that  this  debt  being  contracted  prior  to 
the  act  of  1878,  (Code,  §  2025,)  which  determines  the  interest  that  the  pur- 
chaser takes  under  such  a  sale,  was  not  affected  by  the  act;  that  the  right  to 
subject  the  reversionary  interest  was  a  vested  right,  arising  at  the  time  the 
debt  was  created,  and  that  the  reversion  was  then  subject  to  sale  under  cir- 
cumstances such  as  exist  here;  and,  this  being  so,  that  the  act  of  1878  could 
not  defeat  the  creditor's  right  to  subject  it.  The  argument  proceeds  upon  a 
total  misapprehension  of  the  nature  of  the  homestead  right,  and  of  homestead 
exemption.  The  constitution  of  1868,  under  which  this  homestead  was  set 
apart,  declared  that  the  head  of  a  family  might  have  a  homestead  of  realty  to 
the  value  of  $2,000,  to  be  valued  at  the  time  of  setting  out.  That  valuation 
embraced  all  the  interest  in  the  land.  It  did  not  estimate  the  value  of  a  home- 
stead estate,  leaving  out  a  reversionary  interest,  but  it  included  the  value  of 
the  whole  property.  Two  thousand  dollars  worth  of  realty  was  exempted,  and 
no  execution  could  be  enforced  against  anything  embraced  in  that  valuation. 
"The  reversion,"  so  called,  was  included  in  the  exemption,  just  the  same  as 
"  the  homestead  estate,  **  so  called .  The  truth  is,  under  the  scheme  of  the  con- 
stitution, there  is  no  carving  of  any  homestead  estate  or  any  other  estate  out 
of  the  property  valued.  It  is  the  property — ^the  physicial  property — that.is  ex- 
empt from  levy  and  sale,  and  all  interest  is  exempt  so  long  as  it  remains  home- 
stead property ;  that  is,  so  long  as  the  homestead  term  continues.  Taking  the 
oonstitution  aIone»  it  would  seem  that  the  property  would  fMoer  beoome  sub- 
ject to  levy  and  sale;  but,  as  the  oonstitution  has  been  construed,  and  as  the 
statutes  have  grown  up  around  it,  there  is  a  limitation  to  the  time  during 
which  the  homestead  interest  continues.   The  constitutio.n  never  contemplated 
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that  there  «bduld  be  a,nf  sale,  if  at  all,  until  the  whole  could  be  sold;  and  that 
is  right,  because  there  ought  not  to  be  carved  out  of  the  fee  an  estate  to  sell* 
by  which  some  one  else  could  get  an  interest  in  the  property  so  as  to  harrass 
the  family  with  questions  about  waste,  and  with  all  sorts  of  controversies  on 
outstanding  rights.  It  was  intended  that  the  debtor  should  hold  the  property 
after  it  was  set  apart  as  he  did  before,  save  only  that  the  use  and  benefit  should 
be  changed,  and  be  secured  to  his  family.  Otherwise,  his  ownership  of  the 
property  was  to  be  and  remain  afterwards  just  as  before,  and  his  creditors 
were  intended  to  be  held  off  from  the  whole  $2,000  worth  until  after  there 
ceased  to  beany  homestead  right  in  it,  and  then,  if  at  all,  the  whole  to  be  sold 
together;  and  this  is'  better  for  the  interest  of  the  creditor,  as  well  as  of  the 
debtor^  because,  in  selling  a  reversionary,  or  so-called  reversionary,  interest, 
none  could  know  what  it  would  be  worth.  No  one  would  be  able  to  estimate 
correctly  its  value.  The  contingencies  of  birth,  death,  and  marriage  would 
or  might  all  be  involved,  so  that  this  so-called  reversionary  interest  is  too  un- 
certain to  be  worth  anything  definite,  and  therefore  it  is  better  fbr  all  parties 
that  there  should  be  no  arbitrary  cutting  up  of  the  estate,  and  separating  it 
into  a  homestead  estate  and  a  reversionary  estate.  If  the  act  of  1878  were 
out  of  the  way,  the  right  construction  of  the  constitutional  exemption  is, 
and  always  has  been,  that  there  is  nothing  that  is  subject  to  levy  and  sale 
until  the  homestead  interest  has  become  extinct.  Hctslam  v.  Campbell,  60  Ga. 
650;  Jolly  v.  Lofton,  61  Ga.  154. 

This  creditor,  though  he  made  his  contract  before  the  act  of  1878»  did  not  have 
any  vested  right  to  sell  anything  in  this  property.  And  the  act  of  1878  de- 
clares expressly  that,  in  case  of  sale,  the  whole  shall  be  sold,  as  well  the  inter- 
est of  the  family  as  the  interest  of  the  head  of  the  family ;  and  the  purchaser  shall 
take  it  all,  and  hold  it  exempt  from  liens,  just  as  the  head  of  the  family  held 
it,  and  for  the  same  length  of  time.  And  the  act  \a  right.  It  is  a  matter  of 
perfect  indifference  to  creditors  whether  homestead  property  is  sold  or  not. 
They  can  come  at  the  same  time  as  if  it  were  not  sold.  Their  liens  will  take 
effect  upon  it,  and  they  can  realize  out  of  it,  alike  in  either  contingency.  It  is 
none  of  their  concern  whether  it  is  sold  or  not,  unless  they  consent  to  trans- 
fer their  liens  to  the  newly-acquired  property;  and  in  this  case  that  was  not 
done. 

There  has  been  no  invasion  of  any  right,  vested  or  incohate,  of  this  creditor 
by  the  sale  of  this  homestead,  and  he  cannot  proceed  against  the  property 
until  the  homestead  term  is  ended.  The  act  of  1878,  (Code,  §  2025,)  touching 
the  sale  of  homesteads,  applies  to  all  homesteads,  as  well  those  set  apart  be- 
fore as  after  its  passage;  and  in  holding  off  creditors  before  the  homestead 
term  expires  it  carries  out  the  true  intent  of  the  constitution.  That  the  debt 
was  created  prior  to  the  passage  of  the  act  gives  the  creditor  no  vested  right 
to  subject  a  so-called  reversion  in  the  homestead  property  either  before  or 
after  a  sale  made  in  pursuance  of  the  act. 

A  part  of  what  I  have  said  arguendo  may  appear,  and  no  doubt  is,  in  con- 
flict with  much  that  has  been  said  in  the  same  way  heretofore,  and  even  with 
a  decision  of  this  court  in  Skinner  v.  Moye,  69  Ga.  476;  but  that  decision  was 
made  on  a  state  of  facts  which  arose  prior  to  the  act  of  1878,  and  while  there 
was  no  legislative  settlement  of  the  question.  It  may  be  that  when  cases 
arise  identical  with  that  which  is  ruled  in  69  Ga.  it  will  be  the  duty  of  this 
court,  on  the  doctrine  of  stare  decisis^  to  apply  that  decision,  and  go  contrary 
to  sound  principle;  but  the  present  case  does  not  oblige  us  to  do  it,  and  we  do 
not  purpc^e  to  e^ttend  the  former  to  any  state  of  facts  which  it  does  not  dl- 
reidiUy.and  imperatively  rale.  The  best  way  to  deal  with  an  error  is  to  cor^ 
red!  it>  and  the  next  b^  is  to  confine  it.    Judgment  reversed. 
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(78  Oa.  gOS)  • 

Eayanagh  d.  Mobile  &  G.  B.  Co. 

(Supreme  Court  of  Oeorgia,    April  26,  1887.) 

L  KuiBAHox— DnooHTnruANOB— What  Constitutes. 

The  nuisance  complained  of  being  in  part  the  loading  and  unloading  of  freight 
cars  in  the  street  from  a  side  track,  to  cease  doing  these  acts  ft'om  the  side  track, 
and  then  do  them  instefid  from  the  main  track,  would  be  a  virtual  continuance  or 
the  nuisance ;  wherefore  a  prsyer,  in  general  terms,  to  restrain  the  loading  and  un- 
loading of  freight  cars  in  the  street,  is  a  proper  prayer,  under  the  allegations  in 
the  bill,  and,  under  the  former  ruling  of  this  court  in  this  same  case,  should  be 
granted. 

2.  SaMB— RXSTBAIVT  Of^EXTENT. 

Another  element  of  the  nuisance  being  that  a  switching-yard  is  made  of  the 
street,  and  that  engines  are  constantly  passing  to  and  fro  carrying  cars  to  the  yard 
of  the  company  on  the  East  Commons,  a  prayer  to  restrain  the  shifting  and  trans- 
ferring of  freight  cars  backward  or  forward  between  said  street  (meaning  that  part 
of  it  which  is  the  scene  of  the  nuisance)  and  the  grounds  of  the  company  on  the 
East  Commons  is  also  proper,  and  should  be  granted. 

S.  Samb. 

An  injunction  which  embraces  these  points,  and  sranted  as  prayed  for,  will  not 
put  any  restriction  upon  the  company  in  the  use  of  Thomas  street  anywhere  ex- 
cept between  Broad  street  and  Front  street,  the  topography  of  the  bill  being  con- 
fined entirely  to  that  pari  of  Thomas  extending  from  Broad  to  Front  Nor  will  it 
restrict  in  any  degree  the  use  of  any  part  of  Thomas  street  as  a  link  of  connection 
between  the  railways  concerned. 

{^fUabue  hy  the  Qmrt.) 

Error  from  superior  court,  Muscogee  county;  Willss.  Judge. 
W,  A.  Little  and  W.  A,  Carter,  for  plaintiff  in  error*    Peabodpf  Brannon^ 
cfr  Battle,  (by  brief,)  for  defendant. 

BLBCKT.ET,  C.  J.  Mrs.  Kavanagh,  by  her  bill,  complained  of  a  certain 
nuisance  affecting  her  premises  on  Thomas  street,  in  the  city  of  Columbus, 
and  she  prayed  an  injunction  in  these  terms:  "Thestate's  writ  of  injunction, 
commanding  and  restraining  the  defendant  from  in  any  manner  using,  op- 
erating, and  placing  cars  and  engines  on  the  additional  track  called  the  *  Side 
Track,'  or  'Tum-Out,'  on  Thomas  street,  in  the  city  of  Columbus,  between 
Broad  and  Front,  from  loading  and  unloading  cars  or  freights  in  said  Thomas 
street,  and  from  shifting  and  transferring  freight  cars  backward  or  forward 
between  Thomas  street  and  the  grounds  of  said  company  on  the  East  Com- 
mons." The  injunction  was  denied,  and  a  writ  of  error  was  brought  to  this 
court,  and  the  judgment  reversed,  on  the  ground,  as  stated  in  the  judgment 
of  reversal,  that  the  court  erred  in  not  granting  the  injunction  prayed  for. 
Upon  the  return  of  the  remittitur  in  the  cause,  application  was  renewed  for 
the  order  of  injunction,  and  the  judge  granted  it  as  to  the  use  of  the  side 
track,  but  refused  to  grant  it  as  to  the  other  two  points  of  the  prayer;  that  is, 
as  to  the  loading  or  unloading  of  cars  in  Thomas  street,  and  the  shifting  and 
transferring  of  freight  cars  backward  or  forward  between  Thomas  street  and 
the  grounds  of  the  company  on  the  East  Commons.  A  writ  of  error  is  now 
here  complaining  of  the  restricted  terms  and  range  of  the  order,  and  we  rule 
upon  the  matter  as  follows: 

1.  The  nuisance  complained  of  being  in  part  the  loading  and  unloading  of 
freight  cars  In  the  street  from  a  side  track,  to  cease  doing  these  acts  from  the 
side  track,  and  then  do  them  instead  from  the  main  track,  would  be  a  virtual 
continuahceof  the  nuisance;  wherefore  a  prayer,  in  general  terms,  to  restrain 
the  loading  and  unloading  of  freight  cars  in  thef  street,  is  a  proper  prayer,  un«* 
der  the  allegations  in  the  bill,  and,  under  the  former  ruling  of  this  court  in 
this  same  case,  should  be  granted.    See  2  S.  E.  Bep.  ^6. 

2.  Another  element  of  the  nuisance  being  that  a  switching-yard  is  made  of 
the  street,  and  that  engines  are  constantly  pa&sing  to  and  fro  carrying  cars  to 
tl>e  yard  of  the  company  on  the  East  Commons,  a  prayer  to  resiauin  the  shifts 
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ing  and  transferring  of  freight  cars  backward  or  forward  between  said  street 
(meaning  that  part  of  it  which  is  the  scene  of  the  nuisance^  and  the  grounds 
of  the  company  on  the  East  Commons  is  also  proper,  and  should  be  granted. 
8.  An  injunction  which  embraces  these  points,  and  granted  as  prayed  for* 
will  not  put  any  restriction  upon  the  company  in  the  use  of  Thomas  street 
anywhere  except  between  Broad  street  and  Front  street,  the  topography  of 
the  bill  being  confined  entirely  to  that  part  of  Thomas  extending  from  Broad 
to  Front.  Nor  will  it  restrict  in  any  degree  the  use  of  any  pwt  of  Thomas 
street  as  a  link  of  connection  between  the  railways  ooncerned.  Judgment  re- 
versed. 


^  ^'^  "*^  Meroeb  v.  Tjtt. 

(BupretM  OfuH  of  Oeorgia,    April  27, 1887.) 

HoBTGAGKB—CBon—ADTANcn— Application  of  PAYinwr. 

A  mortgage  on  realty,  personalty,  and  the  crop  of  the  year  being  executed  to 
•ecare  advances  up  to  a  limited  amount,  the  parties  afterwards,  foreseeing  that 
the  advances  needed  would  be  in  excess  of  that  amount,  agreed  that  the  part  of 
the  crop  first  turned  over  should  be  applied  on  the  excess.  Hdd,  that  entries 
on  the  general  account,  to  the  credit  of  the  mortgagor,  of  the  proceeds  of  the 
crop,  went  first  to  the  reduction  of  such  excess,  and,  there  being  more  than  the 
amount  of  the  mortgage  still  doe  ou  the  account  after  deducting  all  credits,  the 
mortgage  stood  as  a  lien  on  the  realty  embraced  therein  for  the  full  amount  speci- 
fied as  the  limit  of  the  security.  Where  parties  have  applied  payments  l^  their 
joint  consent,  there  is  no  question  of  appuoation  by  the  law. 

(Sylldfma  by  the  OouH,) 

Error  from  superior  court,  Dougherty  oounty;  Boweb,  Judge. 
2>.  H.  Pope,  (by  Harrison  dt  Peeples,)  for  plaintifl  in  error.     W.  T.  Jone»t 
for  defendant  in  error. 

Bleoklby,  0.  J.  In  April,  1871,  a  mortgage  was  executed  upon  certain 
realty,  certain  personalty,  and  the  crop  of  the  mortgagor,  to  be  grown  that 
year.  It  was  made  to  secure  a  draft  for  S80,  to  become  due  on  the  first  of 
November,  thereafter,  and  also  any  advances,  up  to  the  sum  of  $105,  that 
might  be  made  by  the  mortgagee  to  the  mortgagor.  These  advances  were  to 
be  due  on  the  first  of  October  following.  An  account  was  opened  in  which 
this  draft  and  some  subsequent  drafts  were  entered  to  the  debit  of  the  mort^ 
gagor,  and  also  cash  and  merchandise  advanced  to  him;  the  whole  sum 
amounting  to  more  than  $200.  In  October  and  November,  two  bales  of  cot- 
ton were  delivered  by  the  mortgagor,  and  credited  on  this  general  account 
Before  this  delivery  took  place,  it  had  been  foreseen  that  the  advances  needed 
would  go  beyond  the  amount  limited  in  the  mortgage,  and  the  parties  stipu- 
lated that  the  first  of  the  crop  that  might  be  received  should  be.  applied  to  the 
excess,  but  it  was  in  fact  applied  in  this  general  way  to  the  account.  The 
balance  left  unpaid  exceeded  the  limit  specified  in  the  mortgage,  and  the  mort- 
gage was  afterwards  foreclosed  upon  the  realty  for  the  full  amount  of  the 
limit,  to-wit,  $105.  The  mortgage^. /a.  which  issued  from  this  foreclosure 
was  levied  upon  the  mortgaged  real  estate,  and  a  claim  was  interposed  by  a 
third  person,  who  had  purchased  the  premises  after  the  mortgi^  lien  at- 
tached. On  the  trial  of  the  claim,  the  claimant  went  into  the  investigation  of 
this  account,  and  contended  that  the  credits  resulting  from  the  cotton  should 
be  applied  to  the  mortgage  debt,  inst^d  of  upon  the  excess  of  the  account 
over  and  above  the  amount  of  the  mor^^age.  The  jury  found  the  property 
subject.  A  motion  for  a  new  trial  was  made,  because  the  verdict  was  con- 
trary to  law  and  evidence,  and  on  another  ground  not  urged.  The  motion 
was  denied,  and,  on  the  argument  here,  the  sole  question  was  as  to  the  ap« 
plication  of  the  payment. 

A  mortgage  on  realty,  personalty,  and  the  crop  of  the  year  being  executed 
to  .secure  advances  up  to  a  limited  amount,  the  parties  afterwards,  foreseeing 
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that  the  adyaaces  needed  would  be  in  excesB  of  that  amount,  agreed  that  the 
part  of  the  crop  first  turned  over  should  be  applied  on  the  excess.  Entries 
on  the  general  account,  to  the  credit  of  the  mortgagor,  of  the  proceeds  of  the 
crop,  went  first  to  the  reduction  of  such  excess,  and,  there  being  more  than 
the  amount  of  the  mortgage  still  due  on  the  account  after  deducting  all  cred- 
its, the  mortgage  stood  as  a  lien  on  the  realty  embraced  therein  for  the  full 
amount  specified  as  the  limit  of  the  security.  Where  parties  have  applied 
payments  by  their  joint  consent,  there  is  no  question  of  application  by  the 
law.    Code,  g  2869.    Judgment  affirmed. 

(79  Oft.  17J)  """^"^ 

Butler  and  others  d.  Shivieb  and  others. 

{Supreme  Oourt  of  Oeorgia.    May  8,  1887.) 

Bxscxrnov—ExncpTiON— Cotton. 

The  property  protected  against  waiver  of  exemption,  and  as  to  which  no  waiver 
can  be  eflTectoal,  Is  wearing  apparel,  honsehold  and  kitchen  iurnitare,  and  provis- 
ions. Cotton  belongs  to  none  of  these  classes,  and,  though  produced  by  labor  i>er- 
formed  under  sostenanoe  afforded  by  exempt  provisions,  it  does  not  take  the  place 
of  the  provisions  consumed  In  its  production,  and  is  not  exempt  Code.  K  20^a,  (, 
6212. 

{fyOabui  b^  the  Cbwt,) 

Error  from  superior  court,  Mitchell  county;  Bowbb,  Judge. 
Bush  (&  Ti'Oitty,  (by  brief,)  for  plainlifto  in  error.    No  appearance  for  de- 
fendants in  error. 

Blboklet,  G.  J.  In  the  contract  creating  the  debt  there  was  a  waiver  of 
all  homestead  and  exemption  rights.  The  debt  was  reduced  to  judgment,  ex- 
ecution issued,  and  was  levied  upon  two  bales  of  cotton.  This  cotton  was 
produced  by  the  debtor's  labor  while  he  subsisted  on  provisions  which  in  the 
previous  year,  but  after  the  waiver,  had  beeti,  as  may  be  conceded,  duly  set 
apart  as  exempt.  We  may  assume,  for  present  purposes,  that  all  was  done 
which  8a8$er  v.  RoberiSf  68  6a.  252,  (a  very  extreme  authority,)  requires. 

The  question  is  whether  the  waiver  will  take  efltect  against  the  cotton, 
though  it  would  not,  and  did  not  against  the  provisions;  and  why  would  it 
not  against  the  provisions?  Simply  because  of  the  saving  in  the  constitution. 
Code,  §  5212.  This  saving  applies  specifically  to  wearing  apparel,  household 
and  kitchen  furniture,  and  provisions, — nothing  else;  all  of  them  necessaries 
for  the  supply  of  ever  present  or  constantly  recurring  wants.  There  is  no 
purpose  to  build  up  or  around  the  exempt  articles  anything  like  a  homestead 
or  exemption  estate.  They  are  not  regarded  as  capital  for  accumulation  of 
other  property,  but  simply  as  necessaries  for  use  while  they  last.  When  worn 
out  or  consumed,  and  other  articles  of  like  kind  are  acquired,  no  matter  how, 
these  latter  may  be  claimed  as  exempt,  not  as  products  or  successors  of  the 
former,  but  as  an  original  stock,  just  as  though  the  former  had  never  existed. 
Each  and  every  stock  of  such  articles  is  original,  and  there  is  no  limit  to  the 
number  of  stocks  that  may  be  claimed  and  set  apart.  The  only  limit  is  as  to 
the  kind  of  property  and  its  value, — the  value  of  furniture  and  provisions 
being  restricted  to  $300;  but  this  restriction  relates  to  what  uaay  be  held  :is 
exempt  at  one  and  the  same  time;  the  aggregate  value,  adding  successive 
times  together,  is  unlimited.  As  often  as  the  supply  runs  dowQ  below  i^dOO, 
it  may  be  recruited  by  fresh  exemptions  up  to  that  amount.  No  article,  how- ' 
ever,  can  enter  into  the  new  exemptious  that  could  not  have  been  included  in 
the  old.  Nothing  is  within  the  saving  of  the  constitution  but  wearing  ap- 
parel, furniture,  and  provisions.  All  other  property,  whether  traceable  back 
to  these  as  the  source  of  production  or  not,  is  affected  by  the  waiver  of  ex- 
emption. The  property  protected  against  waiver  of  exemption,  and  as  to 
which  no  waiver  can  be  effectual,  is  wearing  apparel,  household  and  kitchen 
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furnitnre,  and  provisions.  Cotton  belongs  to  none  of  these  classee,  and, 
though  produced  by  labor  performed  under  sustenance  afforded  by  exempt 
provisions,  it  does  not  take  the  place  of  the  provisions  consumed  in  its  pro- 
duction, and  is  not  exempt    Code,  §§  2039a,  6,  5212. 

Doubtless,  the  court  below  analogized  this  case  to  WcuU  y.  Weslow^  62  Ga. 
562;  Johnson  v.  Franklin,  63  Ga.  378;  Dodd  v.  Thompson,  Id.  393,— and 
perhaps  other  cases  more  or  less  similar;  but  those  cases  relate  to  regular 
homestead  or  exemption  estates,  and  this  does  not.  In  those  cases  there  was 
no  waiver;  here,  on  the  contrary,  there  was  a  waiver;  and  the  question  is  be- 
tween waiver  and  saving, — not  between  lien  and  income.  A  homestead  or 
exemption  estate  exists  mainly  for  the  sake  of  income;  the  saving  in  the  con- 
stitution is  chiefly,  if  not  solely,  for  use  and  consumption.  Income  is  not  ex- 
pected from  clothes,  provisions,  and  household  and  kitchen  furniture.  Above 
all,  a  homestead  or  exemption  estate  is  not  restricted  to  specific  forms  of  prop- 
erty, such  as  apparel,  provisions,  or  furniture,  in  order  for  these  to  be  any  ex- 
emption at  all,  but  this  restriction  is  of  the  very  essence  of  the  constitutional 
saving.    Judgment  reversed. 

^^^  ^*-  ^>  Pope  a.  Marshaix. 

{Supreme  Court  <jf  Qcorgia,    May  4,  1887.) 

1.  UsDBY— Paymtot  by  Hbir— Rioht  of  Aotiok. 

If  the  sole  heir  at  law  of  a  deceased  borrower  pays  the  debt,  to  fVee  his  inherit- 
ance from  the  cloud  or  apparent  incumbrance  ofan  absolute  deed  made  by  the  bor- 
rower to  the  lender  as  security  for  the  usurious  loan,  he  can  recover  back  the  usury 
so  paid.  The  right  of  action  is  in  him,  and  not  in  the  admiuiatrator  of  the  deceased 
borrower. 

i.  Same— What  Constitdtk. 

Whether  a  given  transaction  is  a  purchase  of  land,  or  a  loan  of  money,  with  title 
to  the  land  taken  as  security,  depends,  not  upr^n  the  form  of  words  used  in  con- 
tracting, but  upon  the  real  intent  and  understanding  of  the  parties.  No  disguise 
of  language  can  avail  in  covering  up  usury  or  glossing  over  an  usurious  contract. 

8.  Same. 

On  the  question  of  loan  or  purchase,  the  value  of  the  land  conveyed  may  be 
proved  by  either  party ;  but,  in  favor  of  the  heir,  the  estimate  of  its  value  by  the 
maker  of  the  deed  is  not  admissible. 

{BifUabuibytheOmii.) 

Error  from  superior  court,  Taylor  county;  Willis,  Judge. 
H,  A.  Mathews  and  A.  A,  Carson^  (by  C.  /.  Thornton^)  for  plaintiff  in 
error,     W.  8.  Walla^se  d*  8ont  for  defendant  in  error. 

Bleoelet,  C.  J.  The  action  was  by  Pope  against  Marshall,  to  recoyer 
money  alleged  to  have  been  paid  as  usury.  There  was  a  verdict  for  the  de- 
fendant, and  a  motion  by  the  plaintiff  for  a  new  trial,  which  was  overruled. 
The  undisputed  facts  are  that  in  January,  1882,  Marshall  either  lent  or  paid 
to  Pope's  brother,  since  deceased,  a  sum  of  money,  took  from  him  an  absolute 
deed  in  fee-simple  conveying  certain  real  estate,  also  two  rent  notes,  and  a 
written  acknowledgment  that  he,  the  brother,  held  the  premises  under  Mar- 
shall, as  his  tenant,  and  gave  to  him  a  bond  conditioned  to  reconvey  in  the 
event  the  principal  sum,  together  with  the  rent  notes,  should  be  paid.  To 
meet  the  conditions  of  the  bond  required  the  payment  of  more  money  than 
was  advanced  by  Marshall,  and  lawful  interest  thereon.  The  brother  re- 
mained in  possession,  and  died  intestate,  leaving  the  plaintiff  his  sole  heir  at 
law.  In  June,  1883,  the  plaintiff,  in  order  to  clear  his  title  as  heir,  and  raise 
money  upon  a  mortgage  of  the  land  with  which  to  pay  the  debts  of  his  de- 
ceased brother,  voluntarily  paid  the  debt  to  Marshall,  including  the  usury,  if 
any,  and  at  the  same  time  took  from  him  a  quitclaim  deed  to  himself.  The 
money  used  in  making  this  payment  was  obtained  by  mortgaging  the  land  to 
a  third  person,  the  plaintiff  executing  the  mortgage,  and  thereby  securing  the 
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loan.  After  the  whole  matter  had  been  closed  Qp»  the  present  action  was 
brought  to  reooyer  back  so  much  of  the  money  paid  by  the  plaintiff  to  Mar* 
shall  as  was  in  excess  of  the  principal  sum  received  by  the  plaintiff's  brother 
from  Marshall,  together  with  lawful  interest  thereon.  The  parties  are  at 
issue*  both  upon  matter  of  fact  and  matter  of  law.  The  question  of  fact  di- 
yidlng  them  is  whether  the  transaction  between  Marshall  and  the  plaintiff's 
brother  was  a  loan  of  money,  with  a  conveyance  of  the  land  taken  as  security, 
or  whether  it  was  a  purchase  of  the  land  and  payment  made  therefor,  followed 
by  an  agreement  for  a  resale,  renting,  etc,  in  accordance  with  the  face  of  the 
papers.  The  question  of  law  is  whether,  granting  that  the  transaction  in- 
volved usury  as  between  Marshall  and  the  deceased,  the  plaintiff  can,  after 
voluntarily  paying  it,  recover  it  back,  under  the  circumstances. 

1.  Against  the  plaintiff's  right  to  recover  back  the  alleged  usury,  it  may 
be  urg^  that,  as  heir,  he  was  under  no  contract,  express  or  implied,  to  pay 
the  debt  to  Marshall,  or  any  part  of  it.  No  action  for  it  could  have  been 
maintained  against  him.  The  infected  deed  was  utterly  void,  not  only  as 
title  but  as  security.  Broach  v.  Smith,  75  Ga.  159.  It  was,  therefore,  no 
incumbrance  upon  the  plaintiff's  inheritance.  If  it  was  a  cloud  oa  his  title, 
it  was  created  by  his  brother,  who  not  only  lived  under  it  himself,  but  left  it 
to  hover  over  his  heir,  without  showing  any  wish  to  have  it  dissipated.  Be- 
sides, the  doud  was  an  empty  mist,  charged  with  no  legal  lightning  that  could 
strike  the  inheritance.  Moreover,  he  who  voluntarily  brings  in  a  cloud  of 
any  sort,  is  entitled  to  get  the  cloud,  but  not  to  keep  it,  and  recover  his  money 
back.  The  plaintiff  accepted  a  conveyance, — a  quitclaim  deed  from  the  de- 
fendant,— and  it  was  in  part  to  obtain  that  deed  that  he  paid  the  debt.  It  was 
not  his  debt,  but  that  of  the  intestate;  and  it  was  not  paid  out  of  the  estate  of 
the  debtor,  but  with  money  belonging  to  the  plaintiff,  borrowed  for  the  pur- 
pose by  himself.  While  holding  on  to  the  deed  made  to  him  by  the  defend- 
ant, he  seeks  to  recover  back  a  part  of  the  money  paid  to  obtain  it;  and  cer- 
tainly this  quitclaim  deed,  at  least,  is  free  from  any  taint  of  usury.  Sam'- 
mond  V.  Buys,  1  Ga.  416. 

This  array  of  argument  is  plausible,  and  to  some  minds  will,  perhaps,  be 
convincing.  But  we  think  its  weak  point  lies  in  the  fact  that  it  treats  the 
plaintiff  as  a  mere  interloper  or  volunteer.  He  succeeded  by  inheritance  to 
his  brother's  interest  in  the  land,  whatever  that  was.  Code,  §§  2246, 2488. 
Succeeding  him  in  interest,  he  succeeded  him  also  in  the  right,  though  not  in 
the  duty,  to  pay  the  debt  and  free  the  land  from  such  incumbrance  as  there 
was  upon  it,  whether  that  incumbrance  was  real  or  only  apparent.  If  the 
fact  be  that  Marshall  made  a  loan  to  the  intestate,  upon  the  land  as  security, 
the  plaintiff  was  entitled  to  treat  the  security  as  binding  the  land,  whether  it 
really  bound  it  or  not;  and  he  might  have  gone  into  equity,  and  compelled 
Marshall  to  accept  his  principal  with  lawful  interest,  and  either  surrender  his 
muniments  of  title  or  execute  a  quitclaim.  Perhaps  an  administration  upon 
the  intestate's  estate  might  be  needed  to  make  this  remedy  effective,  but  in 
some  way  the  relief  could  be  obtained  beyond  all  doubt.  New  York  had  a 
statute  which,  in  case  of  an  incumbrance  to  secure  a  loan  infected  with  usury, 
enabled  the  borrower  to  maintain  an  action  to  cancel  the  incumbrance  with- 
out the  payment  of  anything, — principal,  interest,  or  usury.  A  line  of  de- 
cisions followed  which  seemed  to  recognize  an  heir  as  included  in  the  term 
''borrower,"  and  as  therefore  entitled  to  take  advantage  of  the  statute.  But 
at  length,  in  Buckingham  v.  Coming,  91 N.  Y.  525,  in  which  a  devisee  sought 
to  take  advantage^ of  the  statute,  the  prior  cases  were  reviewed,  and  this  wide 
construction  of  the  word  '* borrower"  disapproved.  Accordingly,  it  was  ruled 
that  a  devisee  could  not  have  a  mortgage  canceled  without  tendering  princi- 
pal tod  lawful  interest;  but  there  is  no  suggestion  in  any  case,  text-book,  or 
other  book,  so  fiir  as  we  can  discover,  and  we  have  made  wide  search,  that  an 
heir  or  a  devisee  may  not,  without  any  statute  which  includes  him,  have  in- 
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cnmbrances  canceled  by  tendering  payment  of  principal  and  lawful  interest 
To  cancel  without  paying  anything  would  certainly  require  the  express  war> 
rant  of  a  statute. 

If,  in  paying  principal  and  lawful  interest,  the  plaintiff  was  not  acting  as 
an  intermeddler  or  mere  volunteer,  but  was  in  the  due  exercise  of  his  own 
legal  and  equitable  right,  it  is  difficult  to  see  how  he  was  any  more  of  a  yoI- 
unteer  in  paying  the  usury  than  the  debtor  himself  would  have  been  had  be 
paid  it  in  his  life-time.  No  legal  obligation  rests  upon  a  debtor  more  than 
upon  his  heir  to  pay  usury.  Either  one  of  them  paying  it  with  knowledge 
pays  it  voluntarily;  that  is,  without  being  bound  to  do  it.  The  creditor  re- 
ceives it  under  color  of  right.  Here  there  was  color  of  right,  as  against  the 
land,  though  none  against  the  plaintiff  personally.  And,  had  the  plaintiff 
not  yielded  for  the  time  to  this  color,  there  is  no  indication  in  the  evidence 
that  he  could  have  gotten  rid  of  the  color  without  a  lawsuit.  By  reason  of 
the  hold  which  the  creditor  had  upon  the  land,  as  apparant  owner  of  the  title, 
according  to  the  papers  in  his  possession,  the  plaintiff  was  as  much  hampered 
in  the  exercise  of  his  free  will,  touching  the  payment  of  usury,  as  if  the  debt 
had  been  his  own.  He  thus  paid  the  usury,  under  a  kind  of  moral  duress. 
Just  as  debtors  are  supposed  to  pay  uanry  in  ordinary  cases;  and  there  seems 
to  be  equal  reason  for  allowing  him  to  recover  it  back.  The  Code  declares  it 
unlawful  for  any  person  to  receive,  charge,  or  take  usury»  jfor  any  loan,  ad- 
vanice,  or  forbearance  to  enforce  the  collection  of  money,  and  subjects  any 
one  so  doing  to  a  forfeiture  of  the  amount  in  excess  of  legal  interest  charged 
or  taken.  Code,  §§  2057a,  6.  It  does  not  say  expressly  to  whom  the  of- 
fender forfeits  the  usury  taken  in  vioiation  of  the  statute,  but  the  fair  and 
natural  construction  is  that  the  person, who  pays  the  money,  or  Whose  money 
goes  in  payment  of  the  usury,  is  the  one  intended.  It  would  be  quite  anom- 
alous to  hold,  as  seems  to  have  been  thought  by  the  court  below,  that  pay- 
ment by  the  heir  with  his  own  money  would  radse  a  cause  of  action  in  favor 
of  the  administrator.  If  the  sole  heir  at  law  of  a  deceased  borrower  pays  the 
debt  to  free  his  inheritance  from  the  cloud  or  apparent  incumbrance  of  an 
absolute  deed  made  by  the  borrower  to  the  lender  as  security  for  the  usurious 
loan,  he  can  recover  back  the  usury  paid.  The  right  of  action  is  in  him,  and 
not  in  the  administrator  of  the  deceased  borrower.  The  deed  from  Marshall 
to  the  plaintiff  is  a  mere  release  and  quitclaim  of  "all  the  right,  title,  interest, 
claim,  or  demand  the  said  Marshall  has  or  may  have  had  in  and  to  *'the  prem- 
ises. Upon  the  supposition  that  the  maker  of  this  deed  held  formal,  legal 
title  merely  as  security  for  a  loan,  the  deed  furnishes  evidence  that  the  loan 
has  been  repaid,  but  can  have  little  or  no  other  effect.  A  simple  receipt  for 
the  money  would  perhaps  have  been  quite  as  efficacious.  At  all  events,  we 
do  not  see  that  the  deed  is  any  stronger  or  more  comprehensive,  than  such  as 
equity  would  have  decreed  to  be  miade  upon  the  payment  of  principal  and 
interest  alone. 

2.  With  respect  to  the  question  of  fact,  to  which  I  have  referred  as  in  issue 
between  the  parties,  we  express  no  opinion  further  than  to  say  that,  whether 
a  given  transaction  is  a  purchase  of  land  or  a  loan  of  money,  with  title  to  the 
land  taken  as  security,  depends,  not  upon  the  form  of  words  used  in  contract- 
ing, but  upon  the  real  intent  and  understanding  of  the  parties.  No  disguise 
of  language  can  avail  for  covering  up  usury,  or  glossing  over  an  usurious  con- 
tract. The  theory  that  a  contract  will  be  usurious  or  not,  according  to  the 
kind  of  paper  bag  it  is  put  up  In,  or  according  to  the  more  or  less  ingenious 
phrases  made  use  of  in  negotiating  it,  is  altogether  erron^us.  The  law  in- 
tends that  a  search  for  usury  shall  penetrate  to  the  substance. 

3.  There  was  no  error  in  excluding  evidence  of  the  estimate  put  upon  the 
land  by  the  intestate  offered  to  throw  light  upon  the  purpose  and  object  of  the 
deed  from  him  to  Marshall.  This  evidence,  when  offered  by  his  heir,  is  &• 
less  objectionable  than  if  offered  by  himself;  and  certainly  he  oould  not  give 
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character  to  his  deed  byshowingwhat  he  had thcM^ht  or  sakl  as  to  the  worth 
of  his  land.  On  the  question  of  loan  or  purchase,  the  value  of  the  land  con- 
Teyed  may  be  proved  by  either  party,  but»  in  favor  ^f  the  heir,  the  estimate 
of  its  value  by  the  maker  of  the  deed  is  not  admissible.    Judgment  reversed. 


(98  N.  c.  «7D  „ 

State  o.  Moodt. 

(AtprmiM  Ofufi  ^  North  Cbro/lna.    November  28, 1887.) 

LosL  Ain>  Slandsb^Impehchmbiit  or  Ohastitt— Codb  N.  G.  {  1118. 

Code  N.  C.  2 1118,  provides  for  the  puuishment  of  one  who  attempts,  *'  in  a  wanton 
and  malicious  manner,  to  destroy  tne  repatation  of  an  innocent  woman,  by  words 
*  ^  *  which  amount  to  a  charge  of  hicontinency."  J5e/d.  that  the  statement  thai 
a  woman  '*had  promised"  to  allow  accused  to  have  criminal  intercourse  with  her, 
and  not  that  she  actually  did  allow  thesame^  was  not  within  the  provisions  of  the 
statute. 

Appeal  from  superior  court,  Yadkin  county,  Qilmeb,  Judge. 
The  Attorney  Qeneralt  for  the  State.    No  counsel  oontra. 

Smith,  0.  J.  The  indictment,  drawn  under  the  act  of  1879,  eharges  the  de> 
fendant  with  a  wanton  and  malicious  attempt  to  destroy  the  reputation  of  one 
Lucy  B.  Carter,  an  innocent  woman,  in  saying  of  her:  **She  had  promised  to 
let  me  .have  criminal  intercourse  with  her.  and  that  I  intend  to  have  that 
thing."  Upon  the  trial  the  words  were  proved  to  have  been  spoken,  and  were 
admitted  to  be  false.  After  conviction,  defendant's  counsel  moved  in  arrest 
of  judgment,  as  he  had,  before  pleading,  moved  to  quash  the  indictment,  for 
that  it  charges  no  offense;  and  each  motion  being  denied,  and  Judgment  pro^ 
nounced  against  the  defendaat,  he  appeals  to  this  court. 

The  first  enactment  made  in  1808  in  resolving  a  doubt  whether  any  redress 
was  open  to  a  woman,  accused  of  a  want  of  virtue,  declares  that  "any  words 
written  or  spoken  of  a  woman  which  may  amount  to  a  charge  of  incontin- 
ency,  shall  be  actionable."  Similar  wordls  are  used  in  the  act  ipaking  the 
malicious  attempt  to  ruin  the  reputation  of  a  virtuous  woman,  "by  words 
written  or  spoken  which  amount  to  a  charge  of  incontinency, "  a  misdemeanor, 
punishable  by  fine  or  imprisonment.  The  same  language  used  in  both  stat- 
utes must  bear  the  same  interpretation,  and  the  meaning  of  the  expression 
"a  charge  of  inoontinency» "  as  defined  in  adjudications  upon  the  former,  be 
understood  in  the  same  sense  in  the  latter.  Those  adjudications  leave  no 
doubt  of  the  construction  of  the  word  "incontinence,"  and  that  nothing  short 
of  an  illicit  intercourse  with  the  other  sex  will  fulfil  the  conditions  required 
to  constitute  the  criminal  offense. 

In  Watte  v.  €hreenlee.  2  Dev.  87,  the  second  count  in  the  declaration  averred 
the  slander  to  consist  in  the  utterance  of  the  words  "she  is  incontinent;" 
and  HSNDEBSON,  G.  J.,  says  that  the  word  "'incontinent'  cannot  be  under- 
stood, when  generally  applied  to  a  female,  to  mean  anything  else  but  that 
she  is  vmchaete. "  In  MeBrayer  v.  Hilh  4  Ited.  136,  Ruffik,  C.  J.,  says :  "  The 
statute  of  1808  gives  to  a  woman  an  action  for  words  which  amount  to  a  charge 
of  incontinency,  which  imports,  we  think,  not  merely  the  imputation  efifo^ 
pure  desiree  or  a  laeeitioue  diepoeitiont  hut  the  criminal  foot  of  adultery  or 
fornication.**  A  still  more  distinct  definition  of  the  import  of  the  words  is 
given  in  Luoae  v.  Niohole,  7  Jones,  82.  by  Manlt,  J.,  who  says:  ''Inconti- 
nency  means  want  of  restraint  in  regard  to  sexi^al  indulgence,  and  imports, 
according  to  our  statute  definition,  illioit  eeoBual  intercourse.**  The  principle 
of  interpretation  thus  announced  is  recognized  in  State  v.  Aldridge,  86  N.  G. 
680,  though  not  in  as  explicit  language. 

The  cbaj^e  in  the  present  indictment  is  that  the  woman  promised  to  sur- 
render her  person  to  the  accused  for  the  gratification  of  his  sexual  propensi* 
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ties,  not  that  she  did  so  in  fact;  and  ttiis,  however  injarioiis  to  her  good  name, 
is  not  within  the  provisions  of  the  statute.  There  is  error  in  the  refusal  of 
ttie  moUon«  and  the  Judgment  most  be  arrested. 


^  ^-  ^-  '^^  State  v.  Sumkebs. 

{S^^freme  Oowtt  of  North  OarolmtL    November  28, 1S87.> 

L  Adultxbt— PBoor  or— Rapk. 

On  the  triAl  of  an  fndietment  for  fomicatioii  and  adalteiy,  the  evidence  proved 
the  offenee  of  onUwfiil  oohabitstion  alleged ;  but  it  was  nr^ed  on  behalf  of  the  de- 
fendant  that,  as  there  was  evidence  to  ahow  that  he  had  at  times  also  been  groilty  of 
rape,  the  offense  was  merged  in  the  felony,  and  that  the  jarj  should  not  find  the 
defendant  i^oilty  on  the  bul  presented.  JuoU,  that  defendant  might  be  convicted  of 
the  offense  charged,  althongn  he  may  have  been  goilty  of  rape  as  welL 

1,  Cbikikal  PBAcncs—BsHTXHCE— Moral  Chabacibb. 

Evidence  of  the  moral  character  of  the  accused  is  competent  to  guide  the  ooaii  in 
determining  the  punishment  to  be  imposed. 

Appeal  from  superior  court,  Iredell  county:  Glabk,  Judge. 

The  Attorney  General^  for  the  State.    0.  H.  Am^leld,  for  defendant. 

Davis,  J.  The  defendant  and  one  Louisa  Austin  were  indicted  for  forni- 
cation and  adultery,  and  tried  before  Glaek,  J.,  at  the  August  term,  1887, 
of  Iredell  superior  court. 

One  Lucinda  Austin,  mother  of  the  female  defendant,  testified  that  the  de- 
fendant Summers  was,  and  had  for  some  time  been,  a  married  man;  that  he 
visited  the  house  of  the  witness,  with  whom  the  female  defendant  lived,  at 
first  slyly,  but  for  more  than  a  year  before  the  trial  these  visits  were  more 
open;  that  they  were  regularly  and  repeatedly  made,  that  tbey  bedded  to- 
gether two  or  three  times  a  week;  that  sometimes  the  male  defendant  was 
drunken  and  violent;  that  he  carried  a  pistol  with  him,  and  would  sometimes 
place  it  at  the  head  of  his  bed,  and  threaten  witness  if  she  interfered;  that- the 
female  defendant  bad  two  children,  one  three  or  four  years  old,  and  the  other 
about  one, year  old,  and  that  both  defendants  claimed  these  children  as  the 
children  of  the  male  defendant.  On  cross-examination  this  witness  said: 
"The  female  defendant  was  her  daughter;  that  sometimes  the  male  defendant 
was  cruel  to  female  defendant,  and  threatened  her,  and  she  believed  the  fe- 
male defendant  was  afraid  not  to  yield  to  him  at  times;  that  she  did  not  think 
the  female  defendant  was  to  blame."  Two  sisters  of  the  female  defendant 
testified,  in  substance,  to  the  same  facts;  and  one  of  them,  in  addition  there- 
to, that  the  defendant  would  come  to  her  mother's,  make  assignations  with 
the  female  defendant,  and  most  frequently  she  left  the  house  to  meet  these 
engagements.  Other  witnesses  testified  to  criminating  facts.  There  was  no 
exception  to  the  evidence. 

Counsel  for  the  defendant  asked  the  court  to  charge  ''that  the  evidence 
showed  that  the  male  defendant  had  been  guilty  of  rape,  and  this  offense  was 
merged  in  the  felony,  and  the  jury  must  not  find  the  defendant  guilty  on  this 
bill."  The  court  charged  the  jury  that  the  state  must  satisfy  them  beyond 
reasonable  doubt  that  the  defendants  were  not  married  to  each  other,  and  that 
within  two  years  before  the  indictment  the  female  defendant  habitually  and 
voluntarily  surrendered  her  person  to  the  embraces  of  the  man;  that  it  was 
immaterial  whether  on  one  or  more  occasions  there  was  violence  which  did  or 
did  not  amount  to  rape,  provided  upon  the  whole  case,  the  jury  were  fully 
satisfied  there  had  been  an  habitual  and  voluntary  cohabiting  of  defendants 
as  man  and  wife,  they  not  being  married  together;  *  ♦  ♦  and  if,  from  all 
the  facts  and  circumstances,  tbey  should  become  satisfied,  beyond  a  reasonable 
doubt,  that  the  defendants  within  two  years  had  been  bedding  and  cohabit- 
ing habitually,  as  charged,  then  they  should  find  the  defendants  guilty;  other- 
wise, they  should  find  them  not  guilty.*' 
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There  was  no  error  in  the  charge  of  his  honor  as  given,  and  jione  in  refus- 
ing to  charge  as  requested.  It  is  difficult  to  conceive  of  a  more  picked  and 
unblushing  violation  of  the  law  against  fornication  and  adultery.  The  evi- 
dence shows  that  the  defendants  were  not  married  to  each  other,  and  that  be- 
yond all  doubt,  and  with  no  attempt  at  concealment,  they  habitually  associ- 
ated, bedded,  and  cohabited  together;  and  this  makes  the  defendant  guilty  of 
the  offense  charged.  If,  at  times,  when  the  female  defendant,  from  a  sense 
of  shame  or  any  other  reason,  was  not  in  a  yielding  or  complying  mood,  he 
used  violence  and  forced  her,  against  her  will,  to  yield  to  his  brutal  lusts,  he 
may  have  been  guilty  of  the  more  heinous  crime  of  rape,  he  is  none  the  less 
guilty  of  fornication  and  adultery  in  bedding  and  cohabiting  with  her  in  the 
manner  testified  to  by  the  witnesses.  The  mistake  that  he  commits  is  in  sup- 
posing that  he  may  not  have  been  guilty  of  fornication  and  adultery  in  the 
habitual  illicit  intercourse  to  which  she  freely  and  voluntarily  assented,  and 
at  other  times  of  rape,  if  by  violence  he  forced  her  to  yield  to  his  will.  Of  the 
former,  the  proof  of  his  guilt  seems  conclusive;  and  he  cannot  evade  the 
effect  of  this  indictment  by  admitting,  as  he  seems  to  do,  that  the  evidence 
shows  that  he  is  guilty  of  the  latter;  he  may  be  guilty  of  both  offenses,  but  in 
this  indictment  he  and  his  co-defendant  can  only  be  convicted  and  punished 
for  the  former. 

''Before  judgment,  a  number  of  witnesses  of  high  character  testified  that 
the  defendant  was  a  man  of  bad  character;  his  moral  character  being  especi- 
ally bad.  *'  It  was  competent  for  his  honor  to  have  such  evidence  as  he  might 
deem  necessary  and  proper  to  aid  his  judgment  and  discretion  in  determining 
tbe  punishment  to  be  imposed.    There  is  no  error. 

(98  N.   C.  766) 

State  v,  Ooikgs. 

{Supreme  C&uH  iff  North  CbroHna,    November  28, 1887.) 

Oeimival  pBAoncx— Sentence— Sjspabatb  Offenses. 

On  the  trial  of  an  indictment  for  larceny  of  a  horse  in  the  first  count,  under  Oode 
N.  G,  J  1066,  and  in  a  second  coiuit,  under  section  1014,  for  receiviug  thesanie  boiM 
knowing  him  to  have  been  stolen,  held  that,  the  punishment  b^ng  different  for 
each  oflense,  the  court  cannot  proceed  to  Judgment  on  a  general  verdust of  guilty. 

Appeal  from  superior  court,  Eockingham  county.. 

The  Attorney  GenercUf  for  the  State.    /•  T*  Moreheadt  for  defendant. 

Merrimon,  J.  The  defendant  is  charged  in  the  indictment  in  a  first  count, 
onder  the  statute,  (Code,  §  1066,)  with  the  larceny  of  a  horse,  and  in  a  second 
count,  under  the  stotute,  (Code,  g  1014,)  with  receiving  the  same  horse  know- 
ing him  to  have  been  stolen,  and  both  counts  conclude  against  tlie  statute. 
On  the  trial,  there  was  a  general  verdict  of  guilty.  The  defendant  moved  in 
arrest  of  Judgment,  assigning,  as  ground  for  the  motion,  that  the  maximum 
of  the  punishment  for  the  former  offense  was  20  years,  (Code,  §  1066,)  and 
that  for  the  latter  was  10  years,  (Code,  §§  1074,  1075;)  and  therefore,  as  the 
verdict  was  general,  the  court  could  not  intelligently  determine  upon  which 
count  it  would  proceed  to  judgment.  The  court  overruled  the  motion,  and 
gave  judgment  that  he  be  imprisoned  in  the  penitentiary  for  the  term  of  seven 
years,  and  he  appealed  to  this  court. 

We  are  of  opinion  that  the  court  should  not  have  proceeded  to  judgment 
upon  the  general  verdict  of  guilty,  because  the  two  offenses  charged  in  the  in- 
dictment were  not  of  the  same  grade,  nor  was  the  punishment  the  same  in 
each,  in  contemplation  of  the  statute.  In  the  nature  of  the  matter,  the  court 
could  not  determine  for  which  offense  the  punishment  ought  to  have  been  im- 
posed, and  therefore  could  not  mete  it  out  as  contemplated  by  the  law.  The 
sentence  was  for  but  seven  years'  imprisonment  in  the  penitentiary,  but  for 
which  offense?    The  record  does'  not  show.    If  the  court  had  set  foith  in  the 
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Judgment  that  the  paniBhment  was  for  one  of  the  offenseri,  and  not  for  the 
other,  it  ooald  not  have  seen  upon  the  record  anything  Indicating  f6r  which 
offense  the  punishment  should  have  been  imposed  i  and  if  it  imposed  the  pun- 
ishment  for  receiving  the  stolen  horse,  it  may  be  it  would  have  imposed  a 
greater  measure  if  it  could  have  known  that  the  defendant  stole  the  horse. 
The  record  ought  to  show  upon  its  face  for  what  particular  offense  the  de- 
fendant is  punished,  when  two  or  more  offenses  are  idlowed  to  be  charged  in 
the  indictment  in  different  counts,  different  m  their  respective  grades,  and  as 
to  the  measure  of  punishment.  It  may  be  that  if  the  jury  bad  rendered  a 
separate  verdict  as  to  each  count,— as  to  one  guilty,  and  as  to  the  other  not 
guilty, — ^this  would  have  obviated  the  objection,  but  that  view  of  the  case  is 
not  before  us. 

The  case  of  State  r.  Johnfon,  75  N.  G.  128,  was  substantially  like  the  pre- 
sent one.  In  it  the  court  said:  "The  offenses  charged  in  the  two  counts  are 
not  of  the  same  grade,  and  the  punishment  is  not  the  same;  so,  upon  a  gen- 
eral verdict,  •  the  record '  does  not  enable  the  court  to  know  upon  which  count 
— ^in  other  words,  for  which  offense — ^the  prisoner  should  be  sentenced,  and 
no  Judgment  can  be  given  without  inconsistency  and  error  upon  the  face  of 
the  record."  That  case  was  afterwards  recognized  with  approval  in  State  ▼. 
Lawrence,  81  N.  0.  622. 

There  Is  therefore  error.  The  Judgment  must  be  reversed.  To  that  end, 
and  to  the  end  that  further  proceeding  may  be  had  in  the  action  according  to 
law,  let  this  opinion  be  certified  to  the  superior  court.    It  is  so  ordered. 


(98  N.  C.  207) 

EiGENBRxm  V.  Smith,  Sheriff. 
{BuprmM  Oiuri  <tf  North  OntroHnfu.    Deoember  6^  IS87.) 

1.  Fbaudulsrt  Gonvbtahob— Sale— Bona  Fidbb  of  Pubchasbb. 

A  trustee  who  held  a  stock  of  goods  under  an  assignment  from  a  firm  sold  them 
to  the  plain tifi;  who  took  a  bill  of  sale  both  from  the  firm  and  the  trustee,  and 
sought  to  recover  the  goods  from  the  sheriff,  who  had  levied  apon  them  on  an  eze- 
cotion  against  the  firm.  There  was  evidence  tending  to  show  that  the  plaintiff 
knew  at  the  time  of  the  sale  that  there  were  executions  in  the  hands  of  the  sheriff. 
JJeUE,  that  while  such  knowledge  would  not'of  itself  invalidate  the  sale,  if  plaintiff 
bought  with  intent  to  defeat  the  remedy  of  the  creditors,  even  if  he  paid  a  fiur  iMioe. 
the  sale  will  be  questioned. 

i.  SAXifr— Debd  or  Tbusi— Bora  Fidbb  of  Tbubtbb. 

Plaintiff  purchased  a  stock  of  goods  from  one  holding  it  in  trust  for  a  firm,  tak- 
inpT  a  bill  oF  sale  frx)m  the  trustee  and  the  firm.  The  deed  of  trust  was  alleged  to 
be  fraudulent  as  to  creditors.  Held,  that  it  was  not  necessary  that  the  trustee  should 
participate  in  the  intent  with  which  the  deed  was  made,  and  his  bona  fdm  could  not 

8.  BviDBMOB— Dooumbhtabt— FlLB  OF  Abothbb  Suix. 

Plaintiff  desired  to  prove  the  consideration  given  by  him  in  the  purchase  of  a 
stock  of  goods,  and  asked  to  introduce  the  files  in  another  case  in  which  the  defend- 
ant's attorney  had  alleged  the  oonsideration  to  be  such  as  the  plaintiff  clidmed. 
Mdd^  the  request  was  properly  refrised. 

4.  NbW  TbIAI<— GBOUBOft—FAILUBB  TO  IHTBODUOB  BVIDBVOB. 

.  Plaintiff  having  introduced  a  deed  of  trust  upon  which  he  reUed  for  title  to  a 
stock  of  goods,  and  which  was  alleged  to  be  fraudulent,  the  court  suggested  that 
the  defendants  show  the  facts  upon  which  they  relied  to  establish  fraud.  The  plain- 
tiff announced  that  he  would  close  his  case,  and  present  other  witnesses  In  rebut- 
tal. Defendants  introduced  no  testimony.  J9«U,  that  as  plaintiff  made  no  request 
to  introduce  further  testimony,  but  went  to  the  jury,  if  he  lost  the  evidence  of  his 
most  important  witnesses  it  was  his  mistake,  and  was  no  ground  for  a  new  triaL 

Appeal  from  superior  court,  Vance  county;  J.  H.  Mebrxmon,  Judge. 

>To  render  an  absolute  conveyance  void  for  fraud  upon  creditors,  the  vendee  must 
participate  in  the  fraud.  Beasley  v.  Bray,  (N.  a)  S  a  %.  Kep.  487 :  Fraser  v.  Pa«a«e^ 
(ICich.)  80  N.  W.  Bep.  394.  and  note ;  Schroder  v.  Walsh,  (111.)  il  N.  E.  Bep.  70;  Beor- 
aaann  v.  Van  Buren,  (Mien.)  7  N.  W.  Bep.  67. 
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B.  C.  Smith  and  ff.  T.  WatkiMt  for  pkdntifl.  T.  M.  Pittman,  for  de- 
fendant. 

Dayib,  J.  Givil  action  tried  before  Mkbhimon,  J.,  at  May  term,  1887.  of 
Yance  saperior  court.  The  plaintiff  claims  certain  pro{>erty  mentioned  in 
the  pleadings,  under — Firstf  a  deed  of  trust  executed  by  Boblnson  &  Holt  to 
H.  T.  Watkins,  dated  March  17, 1886;  and,  seoand,  a  bill  of  sale  from  the  said 
trustee  and  Bobinson  &  Holt  to  himself,  dated  March  19,  1886.  The  defend- 
ant Smith  is  the  sheriff  of  the  county  of  Vance,  and,  as  such,  levied  upon  and 
took  possession  of  said  property  under  execution  in  favor  of  his  co-defendants 
M.  M.  Cohen  and  Charles  Cohen,  who  allege  that  the  deeds  under  which  the 
plaintiff  claims  were  made  to  defraud  creditors,  and  void  as  against  them, 
th^  being  creditors.  The  issues  submitted  were:  (1)  Is  the  plaintiff  the 
owner  and  entitled  to  the  possession  of  the  property  claimed  in  the  complaint? 
(2)  What  was  the  value  of  the  property? 

The  plaintiffs  offered  in  evidence  the  deed  of  trust  and  bill  of  sale,  the  ex- 
ecution of  which  was  proved.  He  then  introduced  G.  W.  Holt,  who  testified 
tbi^  he  was  one  of  the  partners  of  Bobinson  A  Holt,  but  did  not  sign  the  bill 
(tf  sale;  that  he  had  relinquished  to  the  plaintiff,  Eigenbrun,  his  Interest  in 
ihe  goods  mentioned  in  the  bill  of  sale,  except  his  personal  property  exemp- 
tions. He  testified,  further,  that  he  knew  the  goods  wliich  were  seized  by 
the  sheriff,  the  defendant^  and  that  they  were  ps^  of  the  same  goods  sold  to 
plaintiff,  and  the  cost  price  of  the  goods  seized  by  the  sheriff  was  $120;  that 
the  goods  consisted  of  clothing  and  shoes;  that  they  were  winter  goods;  that 
they  were  seized  in  March,  and  were  at  that  time  in  possession  of  H.  T.  Wat- 
kins,  trustee;  that  the  cost  value  of  the  whole  stock  of  goods  would  have  been 
about  $2,000;  that  the  ysdue  of  the  personal  property  assigned  to  him  as  per- 
sonal property  exemptions  was  not  worth  $500;  thi^  the  stock  of  goods  was 
worth  $2,000,  exclusive  of  the  personal  property  exemptions;  that  his  exemp- 
tions were  appraised  by  Willie  Britt,  Lewis  Barnes,  and  Benjamin  Smith, 
and  that  C.  W.  Cole,  deputy-sheriff,  had  charge  of  the  appraisers;  that  Sam 
Bavis,  a  derk  in  the  store,  sued  the  firm  of  Bobinson  A  Holt,  and  got  a  judg- 
ment, and  had  the  personal  property  exemptions  of  himself  and  Bobinson  set 
B^ait;  that  an  inventory  of  the  goods  was  taken. 

At  this  point  in  the  examination  of  Holt,  the  oourt  inquired  of  plaintiff's 
counsel  if  it  was  their  purpose  to  go  into  their  entire  case  at  this  time,  and 
the  counsel  replied  that  it  was,  and  defendant's  .counsel  stated  that  he  had 
no  objection.  Whereupon  the  oonrt  stated  that  as  the  supreme  court  had 
said  in  regard  to  the  deed  of  trust  that  they  were  not  prepared  to  say  that 
the  deed  upon  its  face  was  void  for  fraud,  but  the  evidence  of  fraud  appar- 
ent upon  the  face  of  the  deed  might  be  considered  by  the  jury  in  connection 
with  other  facts  and  circumstances  in  ascertaining  whei;her  the  deed  was 
made  with  a  fraudulent  intent,  the  court  would,  in  the  interest  of  time,  re- 
quire the  defendants  at  this  point  to  show  such  facts  and  circumstances  out- 
side of  the  deed  as  they  relied  upon  to  establish  that  the  deed  was  made  to 
d^Eraud  creditors. 

The  counsel  for  the  defendant  then  cross-examined  the  witness  at  much 
length  in  regard  to  the  time,  manner,  and  circumstances  under  which  the  bill 
of  sale  was  executed,  tending  to  impeach  it  by  showing  that  it  was  in  the 
night;  that  the  door  was  closed;  that  the  sheriff  was  at  the  door,  and  not  per- 
mitted to  enter;  that  the  claim  of  the  defendants  M.  Cohen  &  Sonsf  was  re- 
sisted— and  other  facts  and  circumstances  tending  to  show,  as  defendant  in- 
sisted, tbat  the  transaction  was  not  bona  fide.  After  the  cross-examination, 
the  witness  was  re-examined  by  counsel  for  plaintiff,  his  testimony  tending  to 
8how»  as  plaintiff  alleges,  the  bonaflde&  of  tlie  transaction. 

The  deed  provided,  among  jther  things,  that  Bobinson  &  Holt  should  be 
employed  by  the  trustee  as  salesmen  at  $60  per  month  each,  and  in  reference 
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to  this  the  plaintiff  then  introduced  J.  B.  Barnard,  who  testified  that  he  was 
smployed  to  take  charge  of  the  stock  of  goods  byWatkins;  had  25  or  30  years* 
experience  as  a  merchant;  that  the  inventory  was  taken  with  ordinary  care; 
that  he  didn't  think  850  a  month  each  was  too  much  for  Robinson  &  Holt, 
but  didn't  know  what  a  clerk  was  worth  in  Henderson;  that  it  is  customary 
to  pay  clerks  more  for  temporary  employment. 

Plaintiff  then  introduced  Lewis  Barnes,  Willie  Britt,  and  Benjamin  Smith, 
the  appraisers  who  set  apart  the  personal  property  exemptions  of  Robinson 
&  Holt.  These  witnesses  aU  testified  that  they  didn't  give  more  than  8500 
worth  of  goods  to  each. 

Plaintiff  then  introduced  C.  B.  Cole,  who  testified  that  he  was  the  deputy- 
sheriff  who  had  charge  of  the  appraisers,  and  that  the  setting  aside  of  the 
personal  property  exemptions  was  carefully  done.  On  cross-examination  he 
testified  that  he  had  in  his  hands  the  executions  of  M.  Cohen  &  Son  against 
Robinson  &  Holt,  and  that  he  couldn't  get  into  the  store-house  because  it  was 
fastened  up;  that  it  was  about  midnight  before  he  could  get  in;  that  he 
saw  Robinson  &  Holt.  Robinson  didn't  have  much  to  say.  One  time  wit- 
ness tried  to  get  in  the  store,  and  Bobenson  slammed  the  door.  That  witness 
got  the  execution  after  12  o'clock  in  the  day,  and  was  trying  to  get  in  the 
store  from  time  to  time  until  midnight.  Plaintiff  then  examined  witness, 
and  he  testified  that  he  had  no  execution  against  Watkins,  but  the  execution 
was  against  Robinson  &  Holt.  Eigenbrun  claimed  the  goods,  and  forbid  the 
levy. 

At  this  point  the  plaintiff,  Eigenbrun,  was  sworn,  and  called  to  the  wit- 
ness stand,  but,  before  he  was  examined,  counsel  for  plaintiff  agreed  that  cer- 
tain witnesses,  who  had  been  subpoenaed  to  testify  as  to  character  only,  might 
be  introduced  and  examined  by  the  plaintiff  because  they  were  business  men 
in  the  town,  and  desired  to  be  set  free.  The  plaintiff  then  introduced  four 
witnesses,  who  testified  that  the  general  character  of  Augustus  Wright  and 
the  plaintiff,  Eigenbrun,  was  good.  Plaintiff  then  announced  that  he  would 
close  his  case  and  introduce  Wright,  Eigenbrun,  and  other  witnesses  in  reply. 
The  defendants  then  said  that  they  would  introduce  no  testimony. 

The  court  charged  the  jury  as  follows:  **If  the  assignment  by  Robinson  & 
Holt  to  H.  T.  Watkins  on  the  seventeenth  of  March,  1886,  was  made  with  the 
intent  on  the  part  of  the  former  to  delay,  hinder,  or  defraud  their  creditors, 
or  any  one  of  them,  the  assignment  was  void;  and  this  was  so,  whether  Wat- 
kins participated  in  or  knew  of  such  intent  or  not.  The  main  question  with 
respect  to  the  assignnient  is,  was  it  a  bona  flde  transaction,  or  was  it  a  trick 
or  contrivance  of  Robinson  &  Holt  to  defeat  their  creditors,  or  any  one  of 
them?  If  the  latter  was  their  purpose,  then  the  assignment,  as  to  creditors, 
was  void,  no  matter  whether  Watkins  knew  of  such  purpose  or  not.  Roben- 
son  &  Holt,  being  unable  to  pay  all  their  indebtedness  in  full,  had  the  right 
to  prefer  the  creditors  named  in  the  deed  of  assignment  made  by  them  to 
Watkins,  if  by  this  assignment  the  appropriation  of  the  property  assigned  was 
absolutely  made  with  no  reservation  for  their  own  benefit  to  the  injury  of 
creditors  unprovided  for.  The  intent  of  Robinson  &  Holt  in  executing  the 
assignment  is  a  substantive  fact  which  the  jury  must  find  as  such,  and  a  ma- 
terial element  in  the  assignment.  The  fact  that  Robinson  &  Holt  in  making 
the  assignment,  reserved  to  themselves  their  personal  property  exemptions 
allowed  by  the  constitution  and  laws  of  the  state,  does  not  in  any  manner 
affect  thet  validity  of  the  deed,  is  no  evidence  of  a  fraudulent  intent,  or  of  a 
purpose  to  delay  or  hinder  their  creditors.  The  provision  of  the  deed  for  the 
benefit  of  Robenson  A  Holt,  and  for  the  exemption  of  the  assignee  from  lia- 
bility, is  evidence  of  a  fraudulent  purpose  on  the  part  both  of  Robinson  & 
Holt  and  of  the  assignee,  without  regard  to  the  legal  effect  of  such  a  provision 
in  respect  to  the  assignee's  liability.  The  plaintiff,  Eigenbrun,  if  he  knew  of 
the  deed  of  assignment  from  Robinson  &  Holt  to  Watkins,  had  notice  of  such 
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evidences  of  a  fraudulent  intent  as  were  apparent  ou  the  face  of  the  deed. 
Ud  he  know  of  the  deed  of  a88ignment»  and  did  he  refuse  to  take  a  hill  of 
Bale  from  Watkins,  unless  Bohinson  &  Holt  would  also  relinquish  their  daim 
to  the  goods?  Was  the  bill  of  sale  made  by  Watkins  and  Bobinson  &  Holt 
with  the  intent  to  hinder,  delay,  aud  defraud  the  creditors  of  Bobinson  &  Holt, 
and  did  plaintiff  know  of  and  participate  in  such  purpose?  If  there  was  col- 
lusion between  Watkins,  Bobinson  &  Hole,  and  Eigenbrun  to  hinder,  delay, 
or  defraud  the  creditors  of  Bobinson  &  Holt,  or  any  one  of  such  creditors,  the 
bill  of  sale  will  be  void,  even  though  founded  upon  a  valuable  consideration." 

The  plaintiff's  counsel  requested  the  court  to  charge  specially  as  follows: 
''(1)  That,  even  though  the  jury  should  find  that  the  deed  of  trust  was  fraud- 
ulent, yet  if  they  find  'that  the  purchase  by  the  plaintiff,  Eigenbrun,  from 
Bobinson  &  Holt  and  the  trustee,  and  their  bill  of  sale  to  him,  was  htmaflde 
and  for  value,  the  plaintiff  would  be  entitled  to  recover.  ^2)  That  if  Eigen- 
brun paid  for  the  property  with  his  debt,  and  those  which  ne  controlled,  that 
would  be  a  purchaser  for  value.  **  The  court  gave  the  first  instructions,  add- 
ing, only,  in  lieu  of  the  words  ''for  value,''  the  words  "a  fair  price."  The 
second  instruction  was  given,  adding  at  the  end  of  it  the  words,  "provided 
those  debts  were  a  fair  price  for  the  goods. "  The  court  then  said  to  the  Jury, 
in  connection  with  these  special  instructions,  they  should  consider  all  the 
court  had  previously  said  to  them  in  regard  to  the  assignment,  and  whether 
or  not  Eigenbrun  had  notice  of  any  fraudulent  intent  of  Bobinson  &  Holt  in 
making  the  same,  if  any  such  intent  shall  be  found. 

The  court  then  called  the  attention  of  the  Jury  to  the  evidence  bearing  upon 
the  several  points  of  the  charge.  Plaintiff  excepted  to  entire  charge.  There 
was  a  verdict  upon  the  issues  submitted  to  the  jury.  The  plaintiff  moved  for 
a  rule  for  a  new  trial  upon  the  following  grounds: 

"(1)  Because  on  the  trial  of  the  cause  the  plaintiff's  counsel  were  proceed- 
ing to  develop  their  entire  case,  and  insisted  on  doing  so,  but  his  honor,  being 
of  a  different  opinion,  ordered  that,  in  the  interest  of  time,  said  attorneys 
should  only  prove  the  allegations  of  their  complaint,  and  not  introduce  any 
evidence  tending  to  rebut  fraud  till  after  defendant  had  produced  some  proof 
of  fraud  other  than  the  badges  of  fraud  in  the  assignment,  (as  the  supreme 
court  had  decided  such  badges  to  be  insufficient )  By  said  order  said  plaintiff's 
counsel  understood  they  were  to  hold  back  said  portion  of  said  evidence  till 
defendant  had  introduced  his  evidence>  (he  having  taken  depositions,)  but  de- 
fendants introduced  no  evidence,  and  then  plaintiff  lost  the  evidence  of  his 
three  most  important  witnesses,  by  whom  he  would  have  proved  a  consider- 
ation of  bill  of  sale,  $2,915.83,  and  i^l  was  used  in  paying  expenses,  two  small 
debts  amounting  to  881.50,  and  the  three  debts  of  Eigenbrun,  Jacob  Cohen, 
and  A.  Wright;  and  further,  that  Bobinson  &  Holt  were  not  responsible  for 
suspicious  clauses  being  put  in  the  assignment,  but  that  they  were  put  there 
by  the  trustee  upon  his  own  motion,  and  that  the  trustee  thought  it  to  the 
advantage  of  all  parties  to  employ  assignors  as  clerks. 

"(2)  Th£^  it  being  contended  by  defendant's  attorney  that  witness  Holt 
had  stated  that  said  plaintiff's  debt  alone  had  been  accepted  in  full  payment 
of  the  store  of  goods  conveyed  in  said  bill  of  sale,  one  of  plaintiff's  attorneys 
offered  to  show,  by  the  complaint  in  the  case  of  Frank  dk  Adlet  v.  Rohinaon 
<£  Holt^  (which  said  case  it  had  been  agreed  should  abide  the  result  in  this,) 
that  said  defendant's  attorney  had  himself  charged  that  said  sale  was  made 
for  the  benefit  of  all  three  of  the  creditors  preferred  in  the  second  class,  to- 
wit,  Eigenbrun,  Wright,  and  Jacob  Cohen,  but  his  honor  would  not  allow 
the  pleading  to  be  read. 

''(8)  Because  his  honor,  while  giving  the  charge  prayed  for  in  reference  to 
the  bill  of  sale  nearly  In  the  words  asked  for,  added  "it  is  proper  for  the  Jury 
to  consider  what  he  had  said  in  reference  to  fraud  in  assignment  and  as  to 
whether  said  Eigenbrun  had  notice  of  said  fraud,"  whereas  he  should  have 
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charged  that  the  bill  of  sale  was  good,  if  for  a  valuable  consideration,  even  if 
the  jury  should  find  that  the  assignment  was  made  with  the  actual  intent  to 
defraud,  and  that  Eigenbrun  had  notice  of  such  fraud,— as  all  the  title  the 
trustee  did  not  have  .was  in  Bobinson  A  Holt,  who  joined  in  the  bill  of  sale. 
Because,  in  the  prayer  for  instructions  asked  for,  his  honor  substituted  the 
words  '  for  a  fair  consideration '  for  the  words  *  for  value.'  £Signed  by  plain- 
tiff's counsel.]" 

The  court  refused  the  motion  for  a  new  trial. 

At  the  close  of  the  testimony  which  was  offered  by  the  plaintiff,  the  de- 
fendant stated  that  he  would  offer  evidence.  No  request  was  made  of  the 
court  by  counsel  for  the  plaintiff  for  leave  to  introduce  as  witnesses  either  the 
plaintiff  himself,  or  Augustus  Wright,  or  any  other  witness  or  evidence. 
The  counsel  for  plaintiff,  in  their  argument  to  the  jury,  insisted  that  their 
evidence  abundantly  established  the  honafldest  both  of  the  deed  of  trust  and 
the  bill  of  sale,  while  the  couns^  for  the  defendant  ooittended  that,  in  addi- 
tion to  the  evidences  of  fraud  apparent  upon  the  face  of  the  deed  of  trust,  the 
evidence  of  the  witness  Holt,  and  of  the  deputy-sheriff,  Oole,  conclusively 
established  that  the  deed  of  trust  and  bill  of  sale  were  fraudulent  and  void. 
There  was  judgment  for  the  defendants  upon  the  verdict.  The  plaintiff  ap- 
pealed to  the  supreme  court. 

1.  The  first  instruction  to  the  jury  asked  for  by  the  plaintiff  was  given, 
with  the  substitution  of  the  words  ''a  fair  price,"  in  lieu  of  the  words  ''for 
value,"  and  there  was  no  error  in  this  of  which  the  plaintiff  could  complain. 
It  was  as  favorable  as  he  could  ask.  The  evidence  tended  to  show  that  the 
plaintiff  knew  that  there  were  executions  in  the  hands  of  the  sheriff.  In 
Beals  V.  Quemaey,  8  Johns.  446,  it  is  said:  "The  rule  is  that  the  purchaser, 
knowing  of  the  judgment,  must  purchase  with  the  view  and  purpose  to  de- 
feat the  creditor's  execution;  and,  if  he  does  so  with  that  purpose,  it  is  fraud- 
ulent, notwithstanding  he  may  give  sl/uII  price.  The  question  of  fraud  de- 
pends upon  the  motive.  The  purchase  must  be  honaflde,  as  well  as  upon 
good  consideration.  This  was  the  rule  as  declared  by  Lord  Mansfield  upon 
repeated  occasions."  The  knowledge  of  the  fact  that  the  sheriff  was  seeking 
to  subject  the  property  to  the  satisfaction  of  the  execution  in  his  hands  would 
not  of  itself  invalidate  the  purchase  by  the  plaintiff;  but  if  he  purchased  with 
a  view  to  defeat  the  remedy  of  creditors  in  relation  to  the  goods  purchased, 
even  though  he  gave  "a  fair  price,"  the  validity  of  the  sale  may  well  be  ques- 
tioned.   WickJiam  v.  MiUer,  12  Johns.  320;  Palmer  v.  GUea,  5  Jones,  £q.  75. 

2.  The  second  instruction  asked  for  was  given  with  the  addition,  "provided 
those  debts  were  a  fair  price  for  the  goods. "  What  has  just  been  said  applies 
equally  to  this  exception,  and  there  was  no  error  in  the  modification  of  the 
prayer. 

We  only  refer- to  the  plaintiff's  exception  to  the  "entire  charge"  of  his 
honor  (which  is  insufficient  as  an  exception)  to  say  that  it  was  a  plain,  dear, 
fair,  and  full  exposition  of  the  law,  as  applicable  to  the  evidence  submitted 
to  the  jury  in  which  we  can  see  no  errot. 

As  to  the  alleged  ground  for  a  new  trial: 

1.  When  the  case  of  Frank  v.  Hohbinaon  was  before  this  court  at  the 
last  term,  96  N.  C.  28,  referring  to  the  provision  in  the  deed  in  regiird  to 
the  employment  of  the  assignors  at  a  compensation  of  950  each  a  month, 
the  court  say  that  it  furnished  "evidence  of  a  fraudulent  intent,  proper 
with  other  facts  attending  the  transaction  to  be  submitted  to  a  jury."  It  de- 
volves upon  the  defendants,  who  were  attacking  the  deed,  to  show  the  "facts 
and  attending  circumstances,"  if  any,  to  satisfy  the  jury  that  the  deed  was 
fraudulent;  and  the  suggestion  of  his  honor  "in  the  interest  of  time,"  and 
the  clear  instruction  that  the  laboring  oar  was  upon  the  defendants,  could 
in  no  wi^  prejudice  the  plaintiff.  At  all  events,  there  was  no  objection  in* 
terposed;  and  if,  upon  the  eroas-examination  of  the  witnesses  for  the  plain- 
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tiff,  the  defendants  were  satisfied  tbat  the  facts  and  circumstances  elicited 
were  sufficient  to  establish  the  negative  of  the  issue,  they  were  not  obliged  to 
introduce  testimony,  and  it  was  the  mistake  of  the  plaintiff,  for  which  the 
court  was  in  nowise  responsible,  if  he  ^'lost  the  evidence  of  his  three  most 
important  vritnesses. "  He  had  a  right "  to  prove  his  case  in  his  own  way,  and 
by  his  own  evidence,"  and  the  defendants  had  an  equal  right  to  prove  their 
case,  if  they  could,  by  plaintiffs  witnesses;  and  the  case  of  Davenport  v. 
MeKeCf  94  N.  0.  825,  cited  by  counsel  for  plaintiff,  has  no  application. 
When,  upon  the  announcement  of  the  plaintiff  that  he  had  closed  bis  case, 
the  defendants  said  they  would  introduce  no  testimony,  if  a  request  had  been 
made  by  him  for  leave  to  introduce  further  testimony,  it  would  no  doubt  have 
been  granted,  and  he  could  have  had  the  benefit  of  the  important  testimony 
which  had  been  **held  back;"  but  no  such  request  was  made,  and  he  seems 
to  have  been  satisfied  to  go  to  the  Jury  upon  the  testimony  offered,  and  this 
presents  no  ground  fbr  a  new  trial. 

2.  The  complaint  in  the  case  of  Frank  &  Adler  v.  Robinson  dfr  Holt  was 
not  competent  evidence,  and  was  properly  excluded. 

8.  The  ground  for  a  new  trial  based  upon  alleged  error  in  his  honor's 
charge  has  no  foundation. 

It  was  insisted  on  behalf  of  the  trustee  that  the  sale  to  the  plaintiff  should 
be  sustained  because  it  was  a  disposition  of  the  goods  advantageous  to  the 
eegtuU  que  trtut^  and  we  are  referred  to  Burrill  on  Assignments,  459.  His 
honor  charged  the  Jury  that  it  was  not  necessary  Uiat  the  trustee  should  par- 
ticipate in  or  know  the  intent  with  which  the  deed  was  made,  and  his  bona 
fides  coaM  not  affect  it.    There  is  no  error. 


(98  N.  C.  B80)  ^ 

BOBEBTS  D,  CaLVEHT. 

(Supreme  C&mi  9f  I^orih  OatoOneu    December  ft,  18S7.) 

1.  SLacnons— BoABD  or  CAWAsssBe— Gohclxtuvshebb  of  Dboibior. 

Code  N.  0.  {  2604.  empowering  the  board  of  coonty  canvasseFB  to  '*  open  and  oan- 
TBB»  and  Judicially  determine  the  retams,  and  make  abstracts,"  etc,  cannot  be  con- 
strued as  creating  a  jurisdiction  to  determine  finally  and  oonclusiYelY  the  result  of 
an  election  in  any  case,  and  thereby  deprive  the  publio  and  individuals  of  the  right 
to  contest  the  result  and  validity  of  an  election  before  the  sm>erior  court;  foUowIng 
GtUHmgy.  Booim,  Sa  B.  Rep.  808. 

i.  Samb. 

In  North  Oarolina  the  county  commissioners  can  only  induct  into  the  office  of 
register  of  deeds  such  person-elect  as  the  board  of  oonntar  canvassers  ascertained  to 
be  elected. 

8.  Samb— Coimsr— EnnsNov  or  RBTtntn. 

Under  Code  N.  C.  {  2S90,  relating  to  the  delivery  of  election  returns,  the  oonrt 
properly  admitted  in  evidence  a  paper  writing  purporting  on  its  face  to  be  a  regu- 
lar and  proper  return  of  the  eleouon  at  a  parUoular  voting  place. 

4.  Samb— iBTiMiDATfOR— What  OoHsmorBs. 

In  a  contested  election  case  there  was  evidence  that  there  were  threats  and  in- 
timidations used  by  relator's  friends,  and  a  witness  testified  **that  he  was  satisfied 
tbat  but  for  the  threats  and  intimidations,  resi>ondent  would  have  received  a  large 
number  of  votes ;"  but  there  was  no  evidence  of  violence,  nor  display  of  arms,  or  of 
other  implements  of  force,  nor  that  a  single  elector  did  not  vote,  or  voted  otherwise 
than  he  desired,  nor  tbat  the  vote  cast  was  at  all  less  than  the  number  registered. 
Meid,  tbat  mere  noise,  confusion,  and  empty  threats  cannot  of  themselves  des^y 
the  integrity  of  an  election. 

ft.  Baxb— Lbqalitt— Uracthobibbd  Ck>T7inrnro. 

In  North  Carolina,  the  fact  that  persons  other  than  the  judges  of  the  election 
eounted,  or  assisted  in  counting,  the  ballots  as  they  were  taken  from  the  ballot-box, 
will  not  of  itself,  if  truly  counted,  destroy  the  validity  of  election  at  the  particular 
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Appeal  from  superior  court,  Northampton  county;  Suipp,  Judge. 

Civil  action  by  relator,  Roberts,  in  nature  of  a  qito  warranto,  to  determine 
the  right  of  the  defendant,  Calvert,  to  the  office  of  register  of  deeds.  Judg- 
ment for  defendant.    Both  parties  appealed. 

R.  0.  Burton^  7r.,  for  plaintifti  T.  N.  Hill  and  C.  M.  JBtubee^  for  defend- 
ant* 

Merrimon,  J.  It  is  alleged  in  the  complaint  that  the  relator  was  duly 
elected  at  the  general  election  in  November  of  1886  to  be  the  register  of  deeds 
of  and  for  the  county  of  Northampton  for  the  term  of  office  then  next  ensu- 
ing; that  the  board  of  count/canvassers  of  that  county  falsely  ascertained  that 
the  defendant  was  elected  to  be  that  officer  at  that  election,  by  rejecting  the 
return  of  the  election  from  Harding's  Store  precinct  in  Occoneechee  township, 
and  refusing  to  count  the  vole  cast  there,  etc.;  which  vote  so  rejected,  if  it 
had  been  counted,  as  it  ought  to  have  been,  would  have  elected  him  by  a 
plurality,  and  so  it  appeared  on  the  trial. 

The  defendant  denied  these  allegations,  and  most  of  those  in  the  complaint 
material,  and,  among  other  things,  pleaded  as  follows:  '^(5)  That  he  is  ad- 
vised and  believes,  and  so  alleges,  that  the  said  canvassing  board,  on  the  afore- 
said day,  duly,  lawfully,  and  judicially  passed  upon  the  question  as  to  how 
many  legal  votes  were  cast  for  the  office  of  register  of  deeds  at  said  election, 
and  then  and  there  determined  that  there  were  cast  at  said  election  for  said 
office  2,890  votes,  and  that  of  that  number  the  defendant,  S.  J.  Calvert,  r^ 
ceived  1,406,  and  that  the  relator,  E.  Exum  Roberts,  received  only  1,S64  votes 
being  a  plurality  of  forty-two  votes  for  the  said  S.  J.  Calvert;  and  that  he  is 
advised  and  believes  that  the  said  determination  and  judgment  is  binding  and 
conclusive  upon  the  relator  and  the  rest  of  mankind  until  the  same  is  revised 
by  the  judge  of  the  superior  court,  in  a  proceeding  properly  constituted  for 
that  purpose." 

The  following  issues  were  submitted  to  the  jury,  to  each  of  which  they  re- 
sponded as  indicated  at  the  end  of  each:  ^'^l)  Was  the  return  of  the  votes  for 
register  of  deeds  in  Occoneechee  township  (Harding^s  Store)  properly  rejected 
by  the  board  of  canvassers?  No.  (2^  Was  the  return  of  votes  for  register 
of  deeds  in  North  Wiccacanee  township  properly  accepted  by  the  board  of 
canvassers?  Yes.  (3)  Did  the  relator  receive  a  plurality  of  the  votes  cast  at 
said  election  in  November,  1886,  in  Northampton  county,  for  register  of  deeds? 
Yes.  (4)  Did  the  county  commissioners  properly  declare  the  office  of  register 
of  deeds  vacant?    Yes." 

On  the  trial  there  were  numerous  exceptions  and  assignments  of  error,  aa 
set  forth  in  the  case  settled  on  appeal,  but  these  are  sufficiently  adverted  to 
in  the  opinion  of  the  court  to  understand  them  and  their  respective  legal  bear- 
ings. The  court  adjudged  and  decreed  that,  upon  the  allegations  and  admis- 
sions in  the  pleadings  and  verdict  of  the  jury,  the  relator,  E.  Exum  Rob- 
erts, is  not  entitled  to  the  office  of  register  of  deeds  for  the  county  of  North- 
ampton, and  that  the  respondent,  S.  J.  Calvert,  is  entitled  to  said  office,  and 
is  rightfully  in  possession  of  the  same;  and  from  this  judgment  both  parties 
appealed  to  this  court.  In  this  case,  both  the  plaintiff  and  defendant  appealed, 
and  we  find  it  convenient  to  consider  both  appeals  together,  and  dispose  of 
them  by  the  same  opinion. 

The  relator  alleges  in  the  complaint,  and  produced  evidence  on  the  trial  to 
prove,  that  the  board  of  county  canvassers  had  erroneously  rejected  the  re- 
turn from,  and  failed  to  count  the  vote  cast  at,  the  Harding's  Store  voting 
place,  and  falsely  ascertained  that  the  defendant  received  a  plurality  of  the  votes 
cast  at  the  election  in  the  county.  The  defendant  having  pleaded  in  his  an- 
swer that  the  determination  of  the  board,  and  its  ascertainment  of  his  eleo- 
tion,  was  conclusive,  certainly,  in  an  action  like  this,  objected  to  the  admis- 
sion of  all  such  evidence  as  irrelevant  and  incompetent  to  prove  the  material 
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(aets.  The  conn  refosed  to  sustain  the  objection,  and  this- is  assigq^d  as. 
error. 

The  qaestion  thus  presented  has  been  decided  at  the  present  term  in  GaU^ 
ling  y.  Boone,  3  8.  £.  Bep.  ^92.  Since  the  aorgument  in  that  case»  we  have 
heard  elaborate  argnments  in  this  and  other  cases  involving  the  same  question,, 
and  have  heard  nothing,  nor  can  we  see iiny  reason,  that  prompts  us  to  change 
or  modify  the  opinion  we  have  heretofore  expressed.  On  the  contrary,  we  are 
satisfied  that  it  is  correct.  The  provision  (Code,  §  2694)  empowering  the 
board  of  county  canvassers  to  "open  and  canvass  and  judicially  determine 
the  returns,  and  make  abstracts,"  etc.,  cannot  be  construed  as  creating  a 
jurisdiction  to  determine  finally  and  conclusively  the  result  of  an  election  in 
any  case,  whether  tbe  same  be  for  a  county  or  other  officer;  nor  does  it  con- 
template that  the  decision  of  the  board  of  canvassers  shall  not  be  reviewed 
and  affirmed  or  corrected  upon  appeal,  or  by  the  writ  of  certiorari  as  a  substi- 
tute for  an  appeal,  to  the  superior  court  or  this  court  Surely,  if  the  legislar 
ture  intended  to  create  such  a  jurisdiction,  one  so  unusual  and  so  novel,  so 
important,  affecting  not  only  the  rights  of  individuals,  but  very  important 
rights  of  the  public  as  well,  it  would  have  said  so  in  terms  that  left  little  to 
implication  and  inference,  and  would  have  conferred  authority,  and  pre- 
scribed a  course  of  procedure,  reasonably  adequate  for  the  purpose  contem- 
plated. No  such  statutory  provision  exists ;  there  is  a  total  absence  of  author- 
ity in  the  board  of  county  canvassers  to  entertain  an  action,  to  regulate  a 
litigation,  a  contest  of  the  election,  a  proceeding  of  any  kind,  before  them  to 
settle  and  determine  the  regularity,  result,  and  validity  of  the  election  at  the 
voting  places  to  be  begun  and  prosecuted  on  the  part  of  any  official  or  other 
person  representing  the  public,  or  individuals,  claiming,  as  against  each  other, 
to  have  been  elected,  and  to  have  righte  growing  out  of  the  election.  In  the 
absence  of  such  authority  expressly  conferred,  or  arising  by  necessary  impli- 
cation, the  nature  of  the  matter  in  every  aspect  of  it  forbids  such  interpreta- 
tion of  the  clause  of  the  statute  cited  above,  as  that  contended  for  by  counsel 
for  the  defendant. 

Kor  is  there  the  slightest  provision  in  the  statute  (regulating  elections) 
that  any  person,  dissatisfied  with  the  determination  of  the  board  mentioned* 
shall  have  the  right  of  appeal  from  tbe  same  to  any  court;  nor  does  it  in 
terms,  or  by  the  remotest  implication,  repeal,  alter,  or  modify  tbe  statute 
(Code,  §§  603-616,)  prescribing  the  remedy  in  favor  of  persons  claiming  to 
have  been  elected  to  an  office.  It  seems  to  us  manifestly  unreasonable  to  in- 
fer or  presume  that  by  the  words  to  "open  and  canvass  and  judicially  deter- 
mine the  returns,  and  make  abstracts,''  etc.,  the  legislature  intended  to  make 
the  determination  of  tbe  board  "final  and  conclusive,"  and  thus  deprive  the 
public  and  individuals  of  the  right  to  contest  the  result  and  validity  of  an 
election  before  the  superior  court,  and  it  is  quite  as  unreasonable  to  infer 
from  them  that  it  intended  that  the  board  should  have  authority  to  devise  a 
summary  proceeding  to  settle  rights  of  so  much  importance.  The  purpose  of 
tiie  statute  is  simply  what  we  have  indicated  in  the  case  above  cited,  and  of 
this  we  have  not  the  slightest  doubt. 

The  court  properly  admitted  in  evidence  the  paper  writing  purporting  to 
be  the  return  of  the  election  at  Harding^s  Store  voting  place.  It  purported 
CD  its  face  to  be  a  regular  and  proper  return,  showing,  among  other  things, 
the  number  of  votes  cast  there  for  the  relator,  and  the  number  cast  for  the 
defendant.  The  evidence  in  respect  to  it  went  directly  to  prove  that  the 
election  was  held,  that  the  return  was  signed  by  the  judges  and  registrar  of 
the  election  there,  and  was  delivered  to  one  of  their  number  to  attend  the 
meeting  of  the  county  canvassers  as  a  meml>er  thereof,  ttiat  he  took  and  de- 
livered the  return  to  the  canvassing  board  at  the  counts-seat,  and  acted  as  a 
member  of  the  board  "until  after  the  rejection  by  said  board  of  said  paper 
aforesaid,  when  he  got  mad  and  left,  and  had  nothing  further  to  do  with  said 
v.48.E.no.2 — 9 
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II  was  an  i^Mal  docomeiit  having  legal  Import  and  effect  I^ 
\  aafhoriaed  and  reqniied  by  the  statute  (Code,  §§  2678, 2690,)  of  offloen 
eharged  with  anthoiity  to  hold  the  election,  tne  puipose  being  to  furnish  evi- 
dence of  the  election  and  tlie  vote  cast  as  stated  in  it.  It  was  not  conclusive 
but  it  was  official  and  strong  evidence.  It  appearing  to  be  regular,  proved 
the  pertinent  facts  stated  in  it,  prima  faeie.  It  put  the  burden  on  him  who 
alleged  the  contrary  to  prove  it  clearly.  Gooley,  Const.  Ltm.  626;  Howard  v. 
Shields.  16  Ohio  St  184;  Brightly  Elect.  Cas.  878,  884;  McOrary,  Elect.  88 
290,292. 

The  defendant  contended  that  the  election  at  the  voting  place  in  question 
was  attended  with  such  irr^ularities  and  confusion  as  rendered  it  void. 
There  was  evidence  ''that  there  were  threats  and  intimidations  used  by  rela- 
tor's friends."  and  a  witness  testified  ''that  he  was  satisfied  that,  but  for  the 
threats  and  intimidations,  respondent  would  have  received  a  large  number  of 
votes, "  but  there  was  no  evidence  that  a  single  voter  did  not  vote,  or  that  one 
voted  otherwise  than  he  desired  to  do,  or  that  the  vote  cast  was  less  materially, 
or  at  all  less,  than  the  number  of  registered  voters^  Mere  noise,  confusion, 
and  empty  threats  cannot  of  themselves  destroy  the  integrity  c€  the  election. 
To  have  that  effect,  they  must  at  least  deter  electors  of  reasonable  firmness 
from  voting,  or  drive  them  to  vote  through  such  fear  and  intimidation  to 
vote  otherwise  than  as  they  intended  and  desired  to  do;  and  this  ought  clearly 
to  appear.  The  evidence  only  tended  to  show  confusion  and  threats.  There 
was  no  evidence  of  violence,  nor  display  of  arms  or  other  implements  of  force. 
8o  far  as  appeared,  no  one  left  the  voting  place,  no  one  failed  to  vote  who  de- 
sired to  do  so;  and  one  of  the  judges  of  election  said  that  he  thought  it  was  a 
fair  one.  Accepting  the  evidence  as  true,  there  was  no  siicli  confusion  or 
threats  or  violence  as  rendered  the  election  void,  and  the  court  properly  so  de- 
cided.   Cooiey,  Const.  lam.  621 ;  McCrary,  Elect.  §  416  et  seg. 

It  seems  that  the  defendant  intended  to  contend  that  the  election  at  Hard- 
ing's Store  was  not  held  at  the  proper  pli^.  If  so,  the  objection  is  so  ob- 
scurely stated  in  the  record  that  we  cannot  pass  upon  its  merits.  The  evi* 
dence,  the  return,  and  the  testimony  of  the  witnesses  went  to  prove  that  it 
was  properly  held  at  Harding's  store;  in  another,  store-house  so  near  to  it  as 
that  all  the  electors  who  desired  to  vote  had  fair  opportunity  to  do  so.  The 
burden  was  on  the  defendant  to  prove  the  contrary;  not  by  evidence  and  cir- 
cumstances that  could  give  rise  to  mere  conjecture  or  remote  inference,  but 
by  such  as  reasonably  proved  the  fact  alleged,  and  destroyed  the  eftect  prima 
facie  of  the  election,  and  the  evidence  offered  in  support  of  it. 

There  was  evidence  tending  to  prove  that  persons  not  sworn,  other  than  the 
judges  of  the  election,  counted,  or  assisted  in  counting,  the  ballots  as  they 
were  taken  from  the  ballot-box.  This  was  certainly  irregular,  and  a  practice 
that  ought  not  to  be  encouraged;  but,  if  the  ballots  were  truly  counted,  it 
would  not  of  itself  destroy  the  election  at  the  particular  voting  place.  There 
was  no  affirmative  evidence  to  prove  tliat  the  ballots  were  not  fairly  and  truly 
counted;  it  was  left  to  vague  inference  that  it  might  have  been  otherwise. 
There  was  evidence,  however,  that  they  were  truly  counted,  in  that  the  judges 
and  registrar  accepted  the  count  as  true,  and  certified  the  return.  People  v. 
Cook,  8  N.  Y.  67;  Brightly,  Elec.  Cas.  828,  338,  428.  454. 

The  board  of  county  canvassers  rejected  the  return  in  question,  and  ascer- 
tained that  the  defendant  was  elected  to  be  register  of  deeds  for  the  county 
named,  and  so  declared  in  accordance  with  the  forms  of  law.  A^rwards  he 
failed,  for  some  reason  not  stated,  to  appear  before  the  county  commissioners 
and  qualify,  as  register  of  deeds,  in  pursuance  of  such  his  election.  Thereupon 
the  county  commissioners  declared  the  office  vacant,  and  at  once  proceeded  to 
elect  the  defendant  to  be  such  officer  to  fill  the  vacancy  thus  declared  to  ex- 
ist. It  appeared  tb&t  the  relator  was  present  at  such  last-mentioned  election, 
and  did  not  claim  the  office,  aiid  thus  waived  any  right  he  had  to  it.    It  ap- 
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pean,  however*  that  the  reliitor  Was  present  with  his  oran8el»  and  mavedthe 
oommissioners  to  reconsider  the  vote  by  which  they  elected  the  defendanti 
and  to  declare  that  he  was  elected,  and  that  he  be  allowed  to  qualify  as  such 
officer,  but  he  did  not  tender  any  official  bond. 

We  do  not  deem  it  necessary  to  inquire  into  the  proprie^  of  'the  aetkm  of 
the  county  commissioners,  or  to  consider  any  exceptions  or  assignment  of  er- 
ror in  respect  thereto,  because  they  could  only  induct  into  the  office  of  register 
of  deeds  such  person-elect  as  the  board  of  county  canvassers  ascertained  to  be 
elected.  They  had  no  authority  to  induct  the  relator  into  the  office,  because 
the  board  of  canvassers  did  not  ascertain  that  he  was  elected,  but,  on  the  con« 
trary,  determined  that  he  was  not.  The  commissioners  had  no  authority  to 
institute  an  inquiry  as  to  the  election,  and  determine  that  the  relator  was  or 
was  not  elected.  There  was  no  necessity  prompting  him  to  do  the  vain  thing 
of  asking  them  to  do  what  they  had  no  authority  to  do.  Nor  could  they  de- 
stroy or  deprive  him  of  his  right  to  the  office  in  question  acquired  by  his  elec- 
tion, by  declaring  the  office  vacant,  as  was  done,  and  appointing  the  defendant 
to  fill  the  vacancy  so  declared.  The  latter  or  any  other  person  so  appointed, 
and  taking  the  office,  did  so  subject  to  the  right  of  the  relator  to  be  asserted 
and  enforced  through  the  proper  courts.  The  mere  fact  that  the  relator  knew 
that  the  county  commissioners  declared  such  vacancy,  and  appointed  the  de- 
fendant to  fill  the  same,  could  not  conclude  him  as  to  his  right.  He  had  no 
power  to  prevent  their  action,  and  they  could  not  afford  him  a  remedy.  More- 
over, it  is  very  certain,  from  what  appears,  that  he  and  his  counsel  did  not 
intend  that  he  should  waive  or  abandon  his  right.  If  he  was  elected  as  he  al- 
leges, and  as  it  appears  he  was,  he  is  entitled  to  the  office,  no  matter  how  the 
defendant  came  to  be  the  present  incumbent  of  it. 

The  fourth  issue,  to- wit,  "Did  the  county  commissioners  properiy  declare 
the  office  of  register  of  deeds  vacant?"  submitted  to  the  Jury,  was  therefore 
wholly  immaterial  Whether  the  county  commissioners  properiy  or  improp- 
eriy  declared  the  office  vacant  could  not  affect  the  relator's  right  to  it,  and 
the  issue  in  this  respect  ought  not  to  have  been  submitted.  His  right  was 
paramount  to  that  of  the  defendant,  notwltlistanding  the  action  mentioned^ 
or  any  action  of  the  county  commissioners.  The  court  ought,  therefore,  to 
have  disregarded  the  verdict  of  the  jury  upon  the  fourth  issue. 

It  appeared  that  the  relator  received  a  plurality  of  votes  cast  at  the  election 
mentioned  for  the  office  in  controversy,  and  that  he  was  elected  thereto.  The 
court  ought,  therefore,  to  have  given  judgment  accordingly  in  his  favor. 
There  is  error.  The  judgment  must  be  reversed,  and  judgment  entered  in 
favor  of  the  relator.  To  that  end  let  this  opinion  be  certified  to  the  superior 
court.    It  is  so  ordered. 


m  N.  C.  S3S) 

Williams  and  others  e.  MoNaib,  Adm'r,  and  others, 
(Supreme  Court  af  North  Qurolina,    December  6, 1887.) 

L  QuABMAir  AVD  Ward— AoTioH  OS  Quabdian'b  Boni>— Liability  of  Subbtt. 

Piaintifik  sued,  in  1881,  to  malce  thereat  estate  of  a  deceased  sarety  on  theirgnard- 
ian*s  bond  liable  for  the  indebtedness  of  their  guardian.  All  of  the  plaintiflB  were 
of  age  prior  to  Jaly  13,  1808,  except  one,  who  intermarried  with  the  other  plaintiff 
In  1871.  There  had  been  no  attempt  to  effect  a  settlement  with  the  guardian,  who 
was  still  living,  by  any  of  the  wards  within  three  years  of  their  coming  of  age. 
ReT.  Code  N.  G.  e.  66,  {  4,  provides  for  the  calling  *'ior  the  foil  settlement  of  his 
goardianship  "  within  three  vears  after  attaining  majority.  Held,  that  the  failure 
of  the  wards  to  enforce  a  settlement  with  their  Tate  guardian,  released  the  suretiee 
as  to  all  but  the  one  who  married;  and  the  death  of  the  surety,  and  the  InterTal 
of  14  years  without  administration,  did  not  exempt  the  plaintifs  flrom  the  opera- 
tion of  the  statute. 

&  Bake. 

Plainti£b  sued  to  make  the  real  estate  of  a  deceased  surety  on  a  gnardian's  bond 
liable  for  the  debt  owing  them  by  the  guardian,  without  having  sued  on  the  bond 
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'  to  eBtablish  the  amount  of  the  deceased  surety's  liability.  Code  N.  G.  {i  1486, 14S7» 
provide  that  when  the  personal  estate  of  a  decedent  is  insufficient  to  pay  his  debts, 
on  the  filing  of  a  petition  stating  their  amount,  his  real  estate  can  be  sold.  Held, 
that  the  acnon  would  not  lie. 

Appeal  from  superior  court,  Bobeson  county. 

Junius  S.  Williams  and  wife,  Mary  L.,  J.  L.  Smith,  S.  G.  Smith,  Thomas 
A.  Mc^N^eill  and  wife,  Caroline  E.,  in  behalf  of  themselves  and  all  other  cred- 
itors of  the  estate  of  A.  8.  McKay,  deceased,  plaintiffs,  sued  John  McNair» 
administrator  of  A.  S.  McKay,  deceased,  D.  D.  McBryde  and  wife,  Fannie, 
Malcolm  McKay  and  wife,  Minnie,  Charles  McDowell  and  wife,  Margarett, 
and  Jane  McDowell,  heirs  of  said  McKay,  to  make  the  real  estate  of  A.  S. 
McKay,  deceased,  liable  for  the  indebtedness  due  them  by  their  guardian,  on 
whose  bond  said  McKay  was  surety.  Judgment  was  rendered  in  favor  of  the 
defendants,  except  as  to  McNeill  and  wife,  and  two  of  the  plaintiffs  appealed. 

Frank  McNeill,  for  plaintiffs.  Burwell  <&  Walker t  iV-  A.  McLean,  and  N. 
W,  Rap,  for  defendants. 

Smith,  C.  J. .  In  the  year  1855,  James  P.  Hodges  became  the  guardian  of 
the  plaintiffs,  then  infants,  and  executed  his  bond,  with  Henry  Elliot  and 
Archibald  S.  McKay  his  sureties,  in  the  form  and  with  the  conditions  pre- 
scribed by  law,  for  the  security  of  their  several  estates.  Archibald  S.  McE^ay 
died  intestate  in  1865*  and  no  administrator  on  his  estate  was  appointed  until 
March  17, 1879,  when  letters  issued  to  the  defendant  John  McNair.  The 
other  defendants  are  the  heirs  at  law  of  the  said  Archibald  S.,  to  whom  cer- 
tain lands  are  alleged  to  have  descended  from  him.  The  plaintiffs  severally 
arrived  at  full  age  as  follows:  Mary  L.,  on  June  11, 1859;  J.  L.  Smith,  on 
January  26,  1866;  S.  0.  Robinson,  on  July  13,  1868;  and  Caroline,  who  in- 
termarried with  the  plaintiff  Thomas  A.,  in ,  on  February  8,  1871. 

There  has  been  no  settlement  by  either  with  the  guardian,  who  is  still  living. 
Nor  does  it  appear  that  any  one  of  the  wards  within  three  years  after  attain- 
ing majority,  by  suit  or  otherwise,  called  on  him  '*/or  a  full  settlement  of  bis 
guardianship, "  by  suit  or  otherwise,  in  pursuance  of  section  4,  c.  65,  Rev. 
St.  The  present  suit,  instituted  on  July  26,  1881,  by  the  plaintiffs  on  behalf 
of  themselves  and  all  other  creditors  of  said  Archibald  S.,  has  for  its  object 
the  subjection  of  the  lands  which  he  owned  at  his  death  to  the  payment  of 
his  indebtedness;  and  to  the  demand,  among  other  defenses  to  the  action,  the 
answers  of  the  administrator,  and  the  defendant  D.  D.  McBryde  and  wife, 
Fannie,  set  up  the  bar  of  the  statute  of  limitations,  and  the  presumption  of 
payment  or  satisfaction  arising  from  the  lapse  of  time  since  the  execution  of 
the  bond,  raised  under  Bev.  Code,  c.  65,  §  18.  Under  instruction  of  the 
court,  and  in  response  to  the  issues  upon  this  point,  the  jury  find  that  the 
right  of  action  is  barred  as  to  all  the  plaintiffs,  except  the  said  Caroline  C, 
and  that  no  presumption  of  payment  has  arisen  under  the  statute. 

By  the  law  in  force  when  the  three  several  plaintiffs'  cause  of  action  accrued, 
whose  recovery  is  thus  held  to  be  obstructed,  they  were  each  required  to  call 
on  the  guardian  for  a  settlement  on  arriving  at  full  age,  and  this  is  interpreted 
by  Hall.  J.,  delivering  the  opinion  in  Johnson  v.  Taylor,  1  Hawks,  271,  to 
require  more  than  a  mere  demand  for  such  settlement.  *'I  think,"  he  re- 
marks, *'it  is  incumbent  on  the  infant,  after  arriving  at  full  age,  not  only  to 
call  for  a  full  settlement,  but  to  have  a  final  adjustment  ^  aU  aooounts^ 
matters,  and  things  with  his  gttardian  in  three  years^  and  either  sue  for  any 
balance  that  may  be  due  him,  or  notify  the  securities  to  the  guardian  bond  of 
the  true  situation  in  which  he  stands  to  the  guardian."  There  was  no  evi- 
dence that  the  plaintiffs  had  ever  taken  any  other  action  to  bring  the  guardian 
to  settlement,  as  is  stated  in  the  case  on  appeal;  and  as  the  right  of  action 
accrued  to  each  as  he  or  she  attained  full  age,  and  while  the  guardian  was,  as 
he  still  is,  living,  and  no  such  effort  as  the  statute  contemplates  was  made  to 
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get  the  estate  out  of  his  hands,  the  sureties  are  absolved,  unless  the  fact  of 
the  previous  death  of  the  surety  now  sued,  and  the  long  Interval  of  14  years 
during  which  there  was  no  administration,  exempt  these  plaintiffs  from  the 
operation  of  the  statute.  We  do  not  give  such  restricted  force  to  it,  for  the 
evidently  reasonable  efforts  to  get  possession  of  the  trust  estate  are  required 
to  be  made  for  the  protection  of  the  sureties,  and  to  prevent  the  loss  from 
falling  on  them,  and  the  death  of  this  surety  did  not  interfere  with  the  infant's 
action  in  the  premises.  As  this  was  not  done,  and  was  the  condition  of  a 
continued  liability,  so  that  the  default  could  be  communicated  to  him  even  if 
living,  the  default  would  be  equally  operative  in  securing  his  exoneration  as 
in  case  of  his  death,  for  it  might  be  that  the  estate  would  have  been  obtained 
from  the  guardian.  If,  however,  such  attempt  to  get  the  trust-estate  from 
him  had  been  made,  and  proved  unsuccessful,  the  inability  to  give  informa- 
tion of  the  fact,  rendered  impossible  by  the  death  of  the  surety  and  the  want 
of  a  representative,  would  have  dispensed  with  this  requirement  of  the  law, 
and  left  the  liability  of  the  surety  unimpaired.  There  iis  therefore  no  error  in 
the  ruling  of  the  court  upon  this  defense. 

There  is  another  objection  taken  in  the  answer,  not  less  fatal  to  the  main- 
'  tenance  of  the  action.  The  liability  of  the  intestate  surety  is  upon  his  under- 
taking to  make  good  any  loss  to  the  infants  resulting  from  the  mismanage- 
ment of  the  trust-estate  by  the  guardian,  and  sounds  in  damages,  the  only 
indebtedness  is  found  in  the  penalty  of  the  bond,  and  the  real  object  of  a  suit 
upon  it  is  to  ascertain  the  amount  of  damages,  and  to  have  judgment  for 
tbem.  Until  ascertained,  they  do  not  constitute  a  debt,  nor  does  the  plaintiff 
assume,  in  the  sense  of  the  statute,  the  relation  of  a  creditor  towards  the  es- 
tate, so  as  to  have  access  to  the  real  property  of  the  deceased.  This  is  appar- 
ent from  the  provisions  of  the  statute,  which  gives  the  remedy  when  the  per- 
sonal assets  are  ''insufficient  to  pay  all  the  debts,**  (Code,  §  1436,)  and  which 
requires  an  oath  to  be  made  of  "the  amount  of  debts  outstanding  against  the 
estate,"  f section  1487,)  and  from  the  very  nature  of  the  proceeding  itself. 
The  indeotedness  ought  to  be  ascertained,  proximately  at  least,  to  show  the 
necessity  of  a  resort  to  the  land,  and  in  the  present  case,  unless  the  parties 
agree  on  the  amount,  the  intervention  of  a  jury  to  assess  the  damages  becomes 
necessary  before  instituting  such  a  proceeding.  This  could  only  be  by  an  ac- 
tion on  the  bond,  because  the  surety's  liability  rests  solely  upon  his  covenant 
obligations  contained  therein.  But  siich  action  must  be  brought  in  the  name 
of  the  state,  for  the  benefit  of  the  interested  party  secured  by  the  bond,  as 
has  been  expressly  decided  in  this  court.     Carmichael  v.  Moorst  88  K.  C.  29. 

We  sustain  the  ruling  that  the  plaintiffs  cannot  recover,  and  afOrm  the 
judgment. 

(98  N.  C.  332) 

WiLLiAHS  and  others  «.  MgNair,  Adm'r,  and  others. 
(Supreme  Court  of  North  Oaroiina.    December  5,  1887.) 

1.  ExrcUTOItfi  AND  AdMINISTHATOIW— AOTIOHS  AGAIIY8T— LiMITATIOZr  OF. 

Code  Civil  Proc.  N.  C.  ^  136,  provides  that  the  Hiuitations  in  that  chapter  shall 
apply  to  actions  accruing  after  August  24,  1868 ;  section  153  provides  for  an  action 
by  the  creditor  of  a  deceased  person  against  his  personal  or  real  representative 
within  seven  years  from  the  qualitication  of  his  executor  or  administrator.  The 
right  of  action  of  two  of  the  plaintiffs  accrued  in  February,  ISTl^and  they  began 
suit  within  two  years  of  the  appointment  of  the  administrator.  Hetd,  the  suit  was 
not  barred  by  the  statute. 

2.  Guardian  and  Ward— AonoM  on  Bond— LiABiLrrv  of  Subbtt. 

PlaintifTs  sued  to  make  the  real  estate  of  a  deceased  surety  on  a  guardian's  bond 
liable  for  the  debt  owing  them  by  their  guardian,  without  having  sued  on  the  bond 
to  establish  the  amount  of  the  deceased  surety's  liability.  Code  N.  C.  H  1436, 1437, 
provide  that  when  the  personal  estate  of  a  decedent  is  insufficient  to  pay  his  debts, 
on  filing  a  petition  stating  their  amount,  his  real  estate  can  be  sold.  EMd^  thai  the 
action  would  not  lie ;  following  WilHami  v.  McNair,  ante^  131. 
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Appeal  from  superior  coart»  Robeson  county. 

Junius  S.  Williams  and  wife,  Mary  L.,  J.  L.  Smith,  S.  G.  Smith,  Thomas 
A.  McNeill  and  wife,  Caroline  E.,  in  behalf  of  themselves  and  all  other  credit* 
ors  of  the  estate  of  A.  S.  McKay,  deceased,  plaintiffs,  sued  John  McNair,  ad- 
ministrator of  A.  S.  McKay,  deceased,  D.  D.  McBryde,  and  wife,  Fannie, 
Malcom  McKay,  and  wife,  Minnie,  Charles  McDowell,  and  wife,  Margaret, 
and  Jane  McDowell,  heirs  of  said  McKay,  to  make  the  real  estate  of  A.  S.  Mc- 
Kay, deceased,  surety  on  the  bond  of  their  guardian,  liable  for  an  indebted- 
ness due  by  the  guardian,  without  having  sued  on  the  bond,  and  established 
the  amount  of  the  indebtedness.  The  court  found  in  favor  of  McNeill  and 
Wife,  but  against  the  other  plaintiffs,  and  defendants  appealed  as  to  the  poi^ 
tion  of  the  decree  rendered  against  them. 

Frank  MoNMh  for  plaintiffs.  Burwdl  dk  Weaker  and  MoLain  eft  Ray,  for 
defendants. 

Smith,  C.  J.  The  present  appeal,  taken  by  the  defendants,  presents  the 
same  general  facts  as  those  contained  in  the  recoixi  of  the  plaintifb'  appeal. 
But  the  claim  of  the  plaintiffs  McNeill  and  wife  rests  upon  different  grounds, 
and  as  the  right  of  action  accrued  to  her  in  February,  1871,  it  is  ffoverned  by 
the  limitations  contained  in  the  Code  of  Civil  Procedure.  Code,  §  136.  This 
statute  bars  an  action  against  the  personal  or  real  representative,  unless  begun 
within  seven  years  after  his  qualification  and  advertising  as  required  by  law» 
(section  153;)  or,  if  brought  on  the  official  bond  of  the  guardian,  within  six 
years  after  the  auditing  of  his  final  account  by  the  proper  authority,  and  the 
filing  such  audited  account,  (section  154,  par.  2.)  In  this  case,  the  action  is 
brought  in  a  little  more  than  two  years  after  qualification  of  the  administra- 
tor, and  none  of  the  preliminary  conditions  necessary  to  put  the  statute  in 
operation  have  been  complied  with. 

While,  then,  we  concur  in  the  opinion  of  the  court  that  the  statutory  bar 
is  not  in  the  way  of  the  plaintiffs'  recovery,  the  same  fatal  obstacle  exists  as 
in  the  plaintiff's  appeal  against  the  maintenance  of  their  action,  and,  without 
further  enlarging  upon  it,  we  refer  to  that  opinion.  There  is  error,  and  the 
judgment  below  must  be  reversed. 


(98  N.  C.  759) 

State  d.  Lawson. 

{BupreiM  Oowri  of  North  OaroNna,    December  12,  1887.) 

1.  Pbrjury— What  C^kbtitdtes— SuBSTAimAL  Tbuth  of  Oath. 

In  an  indictment  for  perjaty,  it  was  charged  that  the  defendant,  as  prosecutor  In 
an  indictment  for  forcible  trespass,  bad  sworn  that  he  was  present,  and  had  forbid- 
den the  trespassers  to  enter  the  premises,  and  that  after  such  forbidding  they  had 
entered ;  that  as  a  matt-er  of  fact  he  was  not  present,  and  did  not  forbid  the  entry. 
The  testimony  showed  that  when  defendant  reached  the  premises  part  of  the  tres- 
passers had  entered;  that  he  then  forbade  their  entering,  but  nevertheless,  they 
went  on,  and  tore  down  defendant's  house.  Hefd,  that  the  testimony  showed  that 
defendant's  oath  was  true  In  substance  and  effect,  and  an  instruction  which  tended 
to  limit  the  consideration  of  the  Jnry  to  the  question  whether  the  forbidding  was 
before  the  entry  was  erroneous. 

2.  Bamb. 

In  an  indictment  for  perjury,  it  was  charp^ed  that  the  defendant  bad  sworn  falsely 
in  testifying  that  he  had  been  present,  and  bad  forbidden  certain  persons  from  tres- 
passing on  his  premises.  The  defendant  asked  the  instruction  that  if  the  jury  should 
conclude  that  defendant  did  not  forbid  the  entry,  but  refrained  from  JoinK  so  be- 
cause he  thought,  for  certain  reasons,  such  forbidding  would  be  of  no  avail,  then 
the  defendant  would  not  be  guilty,  because  the  law  would  supply  the  forbidding. 
ffeidf  that  the  instruction  was  properlv  refused,  as  it  was  inconsistent  with  th#  d^ 
fendant's  testimony,  to  the  effect  that  he  did  forbid  the  entry  in  person. 

Appeal  from  superior  court,  Robeson  county;  BoTKm,  Judge. 
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This  was  an  indictment  for  perjury.    The  defendant,  Alva  Lawson,  was 
found  guiltj-f  and  appealed. 
The  Attorney  General,  for  the  State.    French  d  IformenU  for  defendant. 

Dayis,  J.  This  was  an  indictment  for  peijury,  tried  before  Boykin,  J.» 
at  May  term,  1886,  of  Bobeson  superior  court.  At  the  last  term  of  this  court, 
upon  suggestion  of  defendant,  supported  by  affidavits,  that  evidence  material 
to  the  proper  determination  of  the  case  was  not  sent  up  with  the  record,  a 
writ  of  certiorari  was  issued,  and  in  answer  thereto  the  following  case  on  ap- 
peal, stated  by  his  honor  by  consent  of  the  solicitor  and  counsel  for  defend- 
ant, was  certified: 

"At  spring  term,  1884,  of  the  superior  court  of  Bobeson  county,  an  indict- 
ment then  pending  against  J.  C.  Atkinson,  Atlas  Atkinson,  B.  B.  Jones,  and 
Benj.  Long,  for  a  forcible  trespass,  was  tried.  The  defendant  in  this  case 
was  the  prosecutor  in  that,  and  was  duly  sworn,  and  became  a  witness  for  the 
state,  and  during  his  examination  as  a  witness  testified  that  he  was  the  owner 
of  certai|i  premises  in  said  county;  that  on  a  certain  day,  while  engaged  at 
work  at  some  distance  from  said  premises,  he  received  information  that  the 
said  J.  C.  Atkinson  (|and  the  others]  were  proceeding  to  his  said  premises  for 
the  purpose  of  effecting  an  entry;  that,  in  company  with  certain  other  per- 
sons, he  hurried  to  said  premises,  and  discovered  the  said  Atkinson  [and  the 
others]  in  the  road  near  the  said  premises;  that  they  were  then  in  the  act  of 
entering  thereon,  but  had  not  actually  entered;  that  he  then  and  there  imme- 
diately forbade  them  to  enter  thereon;  that,  notwithstanding  said  forbidding, 
the  said  parties  at  once  entered,  and  remained  in  possession.  The  assign- 
ment of  perjury  in  the  indictment  was,  in  substance,  *  that  the  said  defendant 
therein,  Alva  Lawson,  as  such  witness  in  said  indictment  for  trespass,  falsely 
and  corruptly  swore  that  he  was  present  at  the  entry,  and  forbade  the  said  J. 
G.  Atkinson  [and  the  others]  to  enter  the  said  premises,  whereas  in  truth  and 
fact  he  was  not  then  present,  and  did  not  so  forbid  such  entry.* 

''The  state  introduced  evidence  tending  to  sb6w  that  said  Lawson  wad  not 
present,  and  did  not  forbid  the  entry.  One  Jones,  a  witness  for  the  state, 
testified  that  he  was  a  defendant  in  the  trespass  case.  •  When  the  Atkinsons 
and  I  got  to  the  house,  Lawson  was  50  or  75  yards  off.  He  first  forbade  us, 
as  a  majority  of  us  got  into  the  field.  Cross  and  I  and  one  or  two  others 
were  in  the  field  before  Lawson  arrived.*  One  D.  T.  Watts,  a  witness  for 
the  state,  testified  that  he  was  present.  Went  with  Lawson,  at  his  request, 
to  the  house,  the  place  of  entry.  Heard  him  (Lawson)  forbid  the  Atkinsons 
coming  into  the  house.  They  were  then  inside  the  field;  he  (Lawson^  was 
standing  in  the  door.  J.  A.  Lawson,  witness  for  the  defendant,  testified  that 
he  was  present.  Heard  Alva  Lawson  forbid  their  coming  in.  They  came 
afterwards,  tore  down  the  house,  and  burnt  it.  The  defendant  testified,  in 
his  own  behalf,  that  he  was  then  and  there  present,  in  person,  and  did  forbid 
such  entry  at  the  time  the  entry  was  made. 

''The  defendant  requested  the  court  to  charge  the  jury  'that,  although  the 
jury  should  conclude  that  the  defendant  did  not  forbid  Such  entry  in  fact,  and 
refrained  from  doing  so  because  the  entry  was  made  after  a  race  between 
Lawson  and  Atkinson  [and  the  others]  for  the  possession  of  said  premises, 
or  he  (said  Lawson)  concluded,  by  reason  of  the  number  of  the  alleged  tres- 
passers, and  demonstration  of  force  and  violence  on  their  part,  that  such  for- 
bidding would  be  of  no  avail,  then  the  defendant  would  not  be  guilty,  be- 
cause the  law  would  supply  the  forbidding.'  The  court  declined  the  re- 
quest ot  the  defendant,  because  the  defendant  had  sworn  expressly  that  he 
did  forbid  the  entry  in  person  before  it  was  made,  and  the  request  of  the  de- 
fendant was  inconsistent  with  his  evidence.  The  defendant  excepted.  The 
court  then  charged  the  jury,  in  substance,  after  explaining  to  them  the  law 
of  I6rcible  trespass^  that  if  they  believed  from  the  evidence  that  the  defend* 
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ant  Lawaon,  was  present  at  the  time  of  the  entry  into  the  field  on  the  part  of 
the  defendants,  Atkinson  and  others,  and  forbade  the  same,  he  would  not  be 
gailty;  otherwise,  he  would  be  guilty.  The  defendant  did  not  except  to  this 
charge.    Verdict  of  guilty.    Judgment  and  appeal." 

In  State  v.  Dodd,  3  Murph.  226,  Judge  Henderson  said:  ''A  false  oath 
is  only  injurious  to  the  state  or  to  an  individual  when  it  tends  to  prevent 
right.  ♦  ♦  ♦  If  it  be  entirely  immaterial,  it  can  not  affect  any  one.  ♦  ♦  ♦ 
It  is  not  for  courts  of  justice  to  inquire  how  the  act  stands  in  a  moral  or  re- 
ligious point  of  view. "  It  is  the  substance  and  effect  of  what  the  defendant 
swears  that  gives  character  to  the  oath.  These  must  be  material,  and  "tend 
to  prevent  right."  State  v.  Groves,  Biisb.  402.  So  far  from  negativing  the 
facts  charged  to  have  been  falsely  sworn  to  by  the  defendant  on  the  trial  in 
which  the  perjury  is  assigned,  the  evidence  offered  by  the  state — all  the  ev- 
idence— tends  to  show  that  the  main  or  material  fact  sworn  to  by  him  was 
true;  and  the  effect  of  what  he  swore  to  could  not  be  substantially  different 
from  that  which  would  be  the  result  of  the  testimony  of  the  impeaching  wit- 
nesses, and  that  was  that  there  was  a  forcible  tresspass;  that  th^  defend- 
ant  in  this  indictment  was  present,  and  that  he  did  forbid  the  entering. 
The  precise  time  of  the  entering,  so  far  as  it  affected  the  guilt  of  the  defend- 
ant in  that  case,  was  immateral.  State  v.  Bobbitt,  70  N.  C.  81.  Jones,  a 
witness  for  the  state,  and  one  of  the  defendants  in  the  Indictment  for  the  tres- 
pass, testified  and  said:  *'He  first  forbade  us  as  a  majority  of  us  g»t  Into  the 
field. "  Another  witness  for  the  state  said :  "  He  forbade  the  Atkinsons  com- 
ing into  the  house;"  and  J.  A.  Lawson,  a  witness,  for  the  defendant,  testi- 
fied to  substantially  the  same  facts,  and  that  'Hhey  [Atkinson  and  others] 
came  ;ifterwards,  tore  down  the  house,  and  burnt  it/^  As  soon  as  Lawson 
forbade  the  trespassers  to  enter,  whether  all  or  any  of  them  had  gotten  into 
the  field  or  not,  and  they  refuse  to  get  off,  but  continued,  with  force,  to  ad- 
vance, they  made  forcible  entry  upon  his  premises,  against  his  will  and  his 
rights,  and  the  material  fact  was,  did  they  do  this?  All  the  evidence  shows 
that  they  did,  and  that  was  the  substance  and  effect  of  the  defendant's  oath. 
State  V.  Wilson,  94  N.  C.  839. 

''It  was  a  fresh  aggression  to  pass  with  a  strong  hand"  beyond  the  point 
at  which  the  trespassers  were  when  Lawson  was  present  and  forbidding  it, 
and  whether  a  majority,  as  one  of  the  state's  witnesses  said,  or  all,  were  in 
the  field  when  he  forbade  the  entry,  was  immaterial.  State  v.  Talbot,  97  2^. 
G.  494,  2  S.  E.  Kep.  148.  The  testimony  shows  that  the  defendant  was  present, 
and  did  forbid  the  act  of  the  trespassers;  and  the  instruction  given  by  the 
court,  especially  when  connected  with  what  was  said  in  refusing  the  instruc- 
tion asked  for,  and  which  was  properly  refused,  was  calculated  to  mislead  the 
jury  and  limit  theil:  consideration  to  the  single  question  as  to  whether  the  de- 
fendant forbade  the  entry  before  the  Atkinsons  and  others  had  gotten  into 
the  field.  It  was  a  failure  correctly  to  ''declare  and  explain  the  law  arising" 
on  the  evidence  given  in  the  case,  as  required  by  section  413  of  the  Code. 
State  V.  Mathews,  78  N.  G.  537. 

The  defendant  is  entitled  to  a  new  trial.    Error. 


(98  N.  C.  307) 

Breeden  and  others  v.  McLaurin. 
(Supreme  Court  of  North  Oarolincu    December  5,  1887.) 

L  TbNAKCT  IH  GoMMON'-ADVEBSB  Po88ESSION*-LlMrrATlOH  OF  AOTIONS. 

Id  an  action  of  partition  broaght  by  several  tenants  in  oonimon  against  a  co-ten- 
ant, the  defendant  claimed  under  a  deed  from  one  of  the  teuaois  in  common  par- 
porting  to  convey  the  entire  estate  in  the  land.  It  appeared  that  he  had  been  in 
unintermpted  possession  of  the  land  for  12  years,  and  there  was  nothing  to  show 
any  assertion  of  rights  by  the  petitioners  antii  they  brought  tbeirsuit.  The  defend* 
ant  asked  an  instruction  to  the  effect  that,  if  defendant  took  and  held  possession 
onder  his  deed,  openly,  continuously,  and  adversely,  for  12  years,  without  paying 
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rent  and  disclaiming  the  right  of  any  other  person  to  share  therein,  the  Jury  shonld 
find  for  the  defendant.  JBMd  that,  under  the  law  of  North  Carolina,  one  tenant  in 
common  cannot,  as  against  a  co-tenant^  acquire  title  by  adverse  possession,  unless 
snch  possession  is  continuous  for  at  least  20  vears ;  and  the  instraction  was  prop- 
erly refused;  following  Ekkt  ▼.  BuUock,  (N.  0.)  1 S.  E.  Rep.  629.* 
2.  Witness — Cboss-Examimation. 

In  an  action  of  partition  brought  by  several  tenants  in  common  against  their  oo* 
tenant,  the  defendant  claimed  to  be  the  sole  owner  of  the  land  under  a  warranty 
deed  purporting  to  convey  an  entire  estate  in  the  land.  On  the  cross-examination 
of  the  defendant,  he  was  asked  if  after  suit  was  brought  he  had  not  agreed  with  pe- 
titioners that  if  they  recovered  he  would  take  the  land,  and  they  should  have  what 
he  recovered  on  the  warranty.  Defendant's  objection  to  the  question  was  over- 
ruled. Held,  that  there  could  be  no  prejudice  to  the  defendant  from  the  admission 
of  the  testimony,  and  there  was  no  error  in  overruling  the  objection. 

Appeal  from  superior  court,  Bichmond  county;  Clare,  Judge. 

This  is  an  action  of  partition  brought  in  1888  by  T.  W.  Breeden  and  others, 
as  tenants  in  common  against  their  co-tenant,  Duncan  McLaurin.  The  de- 
fendant claimed  to  be  the  sole  owner  of  the  lands  under  a  deed  made  in  1871 
by  one  of  the  tenants  in  common,  purporting  to  convey  an  entire  estate  in 
the  lands.  Judgment  was  rendered  for  the  plaintiffs,  and  defendant  ap- 
pealed. 

Shaw  <&  McNeil,  for  plaintiffs.    Burwell  d^  Walker^  for  defendant. 

Smith,  C.  J.  In  this  action,  begun  before  the  clerk  for  partition  of  the  tract 
of  land  described  in  the  petition,  the  petitioners  allege  that  themselves  are 
tenants  in  common  with  the  defendant,  each  being  entitled  to  one-fifth  part 
thereof.  The  defendant  denies  the  alleged  tenancy,  and  asserts  a  sole  seizin 
in  himself.  The  issue  thus  framed  was  transferred  to  the  superior  court  for 
trial,  and  was  passed  on  by  the  jury,  who  find  the  tenancy  to  exist,  and  from 
the  judgment  thereon  the  defendant  appeals. 

It  appeared  on  the  trial  that  in  1828  the  estate  In  the  land  became  vested 
in  one  Archibald  Fairley,  who  died  leaving  two  children,  daughters,  of  whom 
one  died  at  the  age  of  16,  unmarried,  and  the  other  married  one  Alexander 
Malloy,  of  whom  was  born  the  defendant,  their  only  offspring.  The  said 
Malloy  died  in  1846,  and  his  widow  afterwards  Intermarried  with  one  Archi- 
bald Patterson,  by  whom  she  had  the  feme  petitioners  and  A.  F.  Patterson, 
their  brother  and  associate,  and  died  in  1864,  as  did  her  surviving  husband 
in  1871 .  Of  the  petitioners,  Eliza  McLean  was  born  in  May,  1855,  Mary  James 
in  April,  1859;  and  they,  as  well  as  their  sister  Catherine,  were  married  after 
attaining  full  age.  The  said  Archibald  F.  was  born  on  tlie  first  day  of  Jan- 
uary, 1857.  Pending  the  action,  the  said  Catherine  died,  leaving  two  infant 
children,  Archie  and  Thomas  M.,  to  whom  her  estate  descended,  and,  the 
court  having  appointed  their  father  next  friend  to  prosecute  the  suit  in  their 
behalf,  they  have  been  made  co-plaintiffs  with  the  others  in  the  cause.  On 
September  80,  1871,  Alexander  Malloy,  the  tenant  in  common,  executed  to 
the  defendant  a  deed  purporting  to  convey,  and  sufficient  in  form  to  convey, 
an  entire  undivided  estate  in  the  land,  with  covenants  for  quiet  enjoyment 
and  waiTanty  against  the  claims  of  all  persons  whomsoever.  The  defendant 
thereupon  entered  into  possession,  and  has  since  used  it  as  his  own  property, 
without  accountability  to  or  interruption  from  any  one  until  the  institution 
of  the  present  suit,  on  June  19,  1883. 

First  Exception.  On  cross-examination  of  the  defendant,  a  witness  on  his 
own'  behalf,  he  was  asked  *' if,  after  the  suit  was  brought,  the  petitioners  of- 
fered him,  if  they  recovered,  to  let  him  keep  the  lands,  and  they  to  get  his 
recovery  on  the  wapanty,  and  if  this  was  not  verbally  agreed  to  by  him." 

^Concerning  when  a  tenant  in  common  is  deemed  to  hold  adversely  against  his  co- 
tenants,  so  as  to  set  the  statute  of  limitations  in  operation,  see  Odom  t.  Weathersbee, 
(8.  C.)  1  a  B.  Rep.  890,  and  note ;  Hudson  v.  Coe,  (Me.)  8  Atl.  Rep.  249. 
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The  witness  answered  thafc  there  was  some  suoh  proposition  made,  and  he 
had  expressed  his  willingness  to  aocept  it.  Objection  was  made  by  his  coun- 
sel both  to  the  question  and  the  answer,  and  the  ruling  of  the  court  thereon 
excepted  to.  We  do  not  see  the  force  of  the  objection  to  the  reception  of 
what  passed  between  the  parties.  It  amounted  to  no  more  than  an  arrange- 
ment that  if  the  petitioners  established  their  claim  to  four-fifths  of  the  land, 
and  the  defendant  would  sue  upon  lus  ooveuants,  and  let  them  have  what  he 
might  recover,  that  would  be  accepted  in  payment  of  their  shares,  and  de- 
fendant should  have  an  absolute  estate  in  severalty  in  the  land.  Nor  do  we 
see  any  harm  to  the  defendant  that  could  ensue  from  sidmission  of  the  evi- 
dence. 

The  remaining  exception  is  to  the  refusal  of  the  court  to  give  an  instruction 
asked,  to  the  effect  that,  if  the  defendant  took  and  held  possession  under  his 
deed,  openly,  continuously,  and  adversely,  claiming  the  land  as  his  own  from 
1871  to  the  bring!  Dg  of  this  action,  without  paying  rent,  and  disclaiming  the 
right  of  any  other  person  to  a  share  therein,  the  jury  should  respond  to  the  is- 
sue in  the  negative.  The  proofs  do  not  go  to  show  any  resistance  offered  to 
an  assertion  of  their  rights  on  the  part  of  the  petitioners,  nor^  indeed,  any 
action  on  their  part  to  warrant  the  use  of  the  word  '* adversely,"  other  than 
such  as  results  from  defendant's  updisturbed  and  continuous  use  of  the  prem- 
ises as  his  own  during  the  interval  of  12  years  preceding  the  suit.  Had  there 
been  any  interference  from  the  other  tenants,  resisted  by  the  occupant,  the 
possesion  would  then  have  become  hostile,  and  the  lapse  of  seven  years 
thereafter  would  have  interposed  an  effectual  barrier  to  the  claims  of  the 
other  tenants.  This  not  being  so,  the  sole  question  presented  is  whether  such 
a  possession,  with  color  of  title,  for  12  years,  forms  a  bar  to  the  plaintiffs'  re- 
covery of  their  shares  of  the  estate.  Of  this  it  is  only  necessary  to  state  that 
at  the  last  term  an  able  and  learned  argument  in  the  case  of  Hicks  v.  Bulloch^ 
96  N.  G.  104,  1  S.  E.  Bep.  629,  was  addressed  to  us  to  induce  the  court  to 
reverse  its  later  rulings  as  to  the  period  of  exclusive  enjoyment  by  one  beik- 
ant  of  lands  held  in  common,  whether  with  a  deed  purporting  to  pass  the  en- 
tirety or  not,  required  to  bar  the  other  tenants,  in  which  argument  most  of 
the  cases  in  this  state  were  examined  and  criticised  with  much  skill,  as  is 
done  on  the  present  occasion.  We  decline  to  reverse  our  later  decisions,  ap- 
preciating the  importance  of  adhering  to  rulings  which  have  settled  the  Liw» 
unless  in  palpable  cases  of  error,  or  where  most  mischievous  consequence  may 
follow.  We  are  content  to  reproduce  what  is  said  in  the  case  referred  to: 
"Granting  that  the  appellant  had  such  possession,  [of  seven  years,]  and  that 
it  was  adverse  to  his  co-tenants  in  common,  and  whatever  differences  of  opin- 
ion there  may  have  been  on  this  subject  in  this  state  in  the  distant  past,  it  is 
now  well  settled  that  it  does  not  in  such  case  have  such  effect.  It  requires 
such  a  possession  continued  for  at  least  twenty  years  to  defeat  the  estate  of 
the  co-tenants  in  common;*'  citing  numerous  cases.  Nor  has  the  warranty 
any  additional  force  in  modifying  the  rule,  for  the  form  of  the  conveyance  is 
as  effectual  with  as  without  covenants.  There  is  no  error,  and  the  judgment 
is  affirmed. 


(d8  N.  c.  400)  MoCraokkn  «.  Adlbb. 

{SitpnmM  Onui  cf  North  OaroluM.    December  12, 1S87.) 

L  HoMmsAD— Bight  to  Au/ynaan  or— Sals. 

Plaintiff,  in  ejectment,  claimed  title  under  a  sheriff's  deed  on  exeootton  agafnat 

the  lands  of  a  debtor  whose  homestead  right  therein  had  not  been  set  aside.    HM^ 

that  the  debtor  being  entitled  to  have  the  particular  tract  sold  set  aside  as  his  honie- 

.    stead,  the  sale  Ihereuf  was  absolutely  void,  whether  the  purchaser  be  the  ezecutioa 

plaintiff  or  a  stranger  to  the  record* 
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%  fiUm— NniAOf  lo  8r  Asnm— Aonov  AOAxirer  SHSBiyr. 

Under  Code  N.  0.  {  016,  providing  that  the  sheriff  *<  and  his  tnretlee  shall  be  lia- 
ble to  the  owner  of  a  homestead  for  all  oosts  and  damages  in  a  civil  action  "  that 
he  may  sustain  by  r^on  of  the  neglect  of  the  sheriff  to  set  apart  to  hira  his  home- 
•tead  before  sale  of  his  lands  on  execution,  the  debtor  can  maintain  an  action  for 
eoets  and  damages  only,  and  not  for  the  valae  of  the  homestead,  the  sale  thereof 
being  absolutely  void. 

Appeal  from  superior  court,  Haywood  county. 

G.  8.  Ferguson,  for  plaintiff.    Norwood  &  Smathers,  for  defendant. 

Mehbimon.  J.  A  Judgment  creditor  of  J.  O.  Smathers  had  his  Judgment 
duly  docketed  In  the  superior  court  of  Haywood  county,  and  execution  thereon 
isBued  to  the  sheriff  of  that  county,  who  levied  the  same  upon  and  sold  the 
land  of  this  debtor  without 'first  having  the  homestead  of  the  latter  therein 
laid  off  to  him,  according  to  law,  or  at  all,  and  the  plaintiff  became  the  pur« 
chaser  thereof,  and  took  the  sheriff's  df^ed  therefor.  On  the  trial,  he  put  in 
evidence  the  Judgment,  execution,  and  deed  mentioned,  and  relied  upon  the 
flame  as  evidence  of  title  to  the  land  in  him.  The  defendant  contended  that 
the  deed  mentioned  was  void,  because  the  homestead  of  the  Judgment  debtor 
in  the  land  was  not  laid  off  to  him  as  the  law  required  should  be  done  before 
levy  upon  and  sale  of  the  land.  As  to  thls^  it  was  admitted  that  the  said  J. 
O.  Smathers  has  continued  to  reside  in  this  state  at  the  same  place,  near  the 
line  of  Buncombe  and  Haywood  counties,  and  that  no  homestead  has  ever  been 
allotted  or  laid  off  to  him,  either  before  or  under  the  said  execution  of  Ougerir 
heimer  v.  /•  C.  Smathen,  and  that  no  homestead  has  ever  been  allotted  or 
laid  olf  to  him.  There  was  no  evidence  as  to  the  value  of  the  lands  owned  by 
said  J.  0.  Smathers.  <The  court  instructed  the  Jury  that  upon  the  proof  and 
admission  the  plaintiff  was  not  entitled  to  recover.    Plaintiff  excepted. 

Accepting  the  facts  as  they  appear  in  the  record,  the  Judgment  debtor  was 
plainly  entitled  to  have  his  homestead  in  the  land,  which  tiie  sheriff  under- 
took and  purported  to  sell,  laid  ofP  to  him  as  the  law  directs.  Until  this  was 
done,  the  sheriff  had  no  sufficient  authority  to  levy  upon  and  sell  it.  The  law 
favors  the  right  of  homestead,  and  the  statute  (Code,  §§  502,  506)  prescribes 
in  detail  and  plain  terms,  leaving  little  to  implication  and  inference,  how  it 
aball  be  laid  off  in  cases  like  the  present  one,  and  expresslv  authorizes  a  levy 
upon  and  sale  only  of  the  excess  of  it.  The  constitution,  (article  10,  §8  2,  5) 
8,)  and  the  statutory  provisions  in  execution  and  aid  of  it,  in  respect  to  the 
right  of  homestead,  strongly  indicate  a  settled  purpose  to  secure  and  give  com- 
plete effect  to  it,  and  the  uniform  decisions  of  the  courts  have  been  in  har- 
mony with  that  purpose.  The  homestead  shall  not  be  sold  "under  execution, 
or  other  final  process  obtained  on  any  debt,^'  except  in  the  cases  allowed  by 
the  constitution,  and  these  are  well  defined  and  settled.  Neither  the  consti- 
tution, nor  the  statute  applicable,  contempLites  a  sale  of  the  land  subject  to  the 
bomestead  until  the  latter  shall  be  laid  off  to  the  debtor.  Moreover,  such  a 
Bale  cannot  generally  be  made  intelligently,  fairly,  and  Justly,  until  the  home- 
stead shall  have  been  ascertained.  Then,  and  not  till  then,  the  sheriff  can 
see  what  may  be  sold,  and  persons  desiring  to  purchase,  what  may  certainly  be 
bought.  The  course  thus  indicated  is  essential  to  Justice  and  fair  dealing, 
and  as  well  important  to  creditors  and  debtors.  No  sensible  man  will  buy  at 
a  fair  price  when  he  canhot  know  what  and  how  much  he  buys.  To  uphold 
such  sales  would  be  to  encourage  and  establish  a  vicious  practice  and  abso- 
lute wrong,  and  as  well  afford  opportunity  in  many  cases  for  fraud  and  in- 
justice. These  and  like  considerations  led  us  in  deciding  the  case  of  Mebane 
T.  Layton^  89  N.  G.  896,  to  declare  that,  generally,  a  sale  of  the  land  of  a  per- 
son entitled  to  homestead  in  the  same,  without  first  laying  it  off  to  himi  was, 
with  certain  exceptions  specified,  unlawful  and  void.  What  we  have  heard, 
our  observation,  and  further  reflection  on  the  subject  since  that  decision  do 
not  incline  us  to  recede  from  or  modify  what  we  said  and  decided  in  that  case. 
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Arnold  v.  Batis,  92  N.  0. 162;  Durham^.  Bostick,  72  N.  G.  353;  Andrews  v. 
PHtcTiett,  Id.  135. 

The  counsel  for  the  appellant,  in  his  able  argument  before  us,  among  other 
things,  suggested  that  it  is  unfair,  if  not  unjust,  to  purchasers  at  such  sales 
to  treat  them  as  void,  and  be  contended  that  the  owner  of  the  homestead  had 
nis  remedy  against  the  sheriff  as  allowed  by  the  statute.  Ck)de,  §  516.  We 
cannot  accept  this  view  as  correct.  Persons  desiring  to  purchase,  and  pur- 
chasers of  land  at  execution  sales,  are  presumed  to  know  the  law,  and  they 
ought,  in  justice  to  themselves  as  well  as  others,  before  bidding  for  the  prop- 
erty, to  inquire  whether  or  not  the  homestead  has  been  laid  off  to  the  debtor. 
Thus  they  can  easily  protect  themselves  and  encourage  a  due  observance  of 
the  law.  Such  sales  are  not  light  and  trifling,  but  serious  matters,  and  re- 
quire deliberation  and  scrutiny. 

The  right  of  action  given  by  the  statute  just  cited  is  in  no  sense  a  substi- 
tute for  the  right  of  homestead.  It  only  makes  it  indictable  for  the  sheriff  to 
fail  to  observe  the  statute  first  above  cited,  and  further  provides  that  "he  and 
'  his  sureties  shall  be  liable  to  the  owner  of  the  homestead  for  all  costs  and 
damages  in  a  civil  action"  that  he  may  sustain  by  reason  of  the  neglect  of  the 
sheriff  in  failing  to  lay  off  to  him  his  homestead,  not  for  the  value  of  the 
homestead  lost.  He  might  be  annoyed  and  injured  in  a  variety  of  ways  by 
such  neglect,  and  still  be  able  to  assert  his  right  at  his  costs  and  expense. 

It  was  further  insisted  that,  in  any  case,  such  deed  of  the  sheriff  ought  to 
be  void  only  in  case  the  plaintiff  in  the  execution  became  the  purchaser,  as  in 
Mehane  v.  Layton,  supra.  It  is  otherwise,  because  the  defect,  impei^ection, 
or  irregularity  in  the  sale  is  not  simply  such  as  the  plaintiffs  in  the  execu- 
tion particularly  is  presumed  to  have  knowledge  of,  but  the  irregularity  in 
failing  to  lay  off  the  homestead  is  patent, — one  that  every  person  can  readily, 
and  must,  take  notice  of.  The  rule  thus  stated  is  general,  and  applicable 
where  the  execution  debtor  is  entitled  to  have  his  homestead  laid  off  to  him  in 
the  land  sold ;  but  there  are  exceptions  to  it  as  pointed  out  in  Miller  v.  Miller, 
89  N.  G.  402;  Wilson  v.  Patton,  87  N.  G.  318,  and  other  like  cases.  Nor 
does  the  rule  apply  when  the  land  sold  is  not  of  the  tract  or  parcels  of  land  to 
which  the  execution  debtor's  right  of  homestead  attaches,  as  prescribed  in  the 
provisions  of  the  constitution  and  statute  cited  above,  as  where  it  is  separate 
and  distinct  from  the  homestead  property,  and  not  necessary  to  make  the 
homestead  complete,  as  allowed  by  the  statute.  Gode,  §  509.  But  if  the 
land  proposed  to  be  sold  is  all  that  the  execution  debtor  has,  he  is  entitled  to 
have  his  homestead  therein  laid  off  to  him,  although  there  be  no  dwelling- 
house  or  other  habitable  building  thereon,  because  he  may  build  a  bouse  and 
other  buildings  on  the  land,  and  thus  have  the  beneficent  provision  of  the 
constitution.  Flora  v.  Robins,  93 N.  G.  38;  Murchison  v.Flylert  87  N.  G.  79; 
Spoon  V.  Beid,  78  N.  G.  244. 

In  the  case  before  us,  the  land  which  the  sheriff  undertook  to  sell  was  the 
homestead  tract  of  the  execution  debtor.  It  embraced  his  dwelling-house,  and 
other  buildings  used  in  connection  therewith.  The  mere  fact  that  the  county 
line  separated  some  of  the  buildings  from  others  could  not  impair,  much  less 
destroy,  the  debtor's  right.  It  was  the  plain  duty  of  the  sheriff  to  have  the 
debtor's  homestead  laid  off  to  him,  and  it  was  the  folly  or  misfortune  of  the 
plaintiff  to  bid  for,  undertake  to  purchase,  pay  for,  and  take  the  sheriff's 
deed  for  the  land,  until  the  law  in  respect  to  the  debtor's  homestead  had  been 
properly  observed. 

The  view  we  have  taken  of  the  assignment  of  error  above  considered  ren« 
ders  it  unnecessary  to  consider  other  questions  presented  by  the  record. 

Judgment  affirmed. 
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(08  N.  C.  546) 

MAOBtrDEB  and  another  v.  Shelton  and  another. 

{Supreme  Omit  of  North  CbroHna,    December  12,  1887.) 

Bzxci7noM--RxTUBH  OF  Nulla  Bona*-£xamiiiation  of  Dbbtob— Affipatit. 

Under  Code  N.  C.  {  488,  subsecs.  1,  2,  authorizing  an  order  requiring  defendants 
to  answer  concemine  their  property,  upon  return  of  an  execution  unsatisfied, 
or,  before  return  of  the  execution,  "upon  proof  by  aflSdavit"  that  the  judgment 
debtor  **b88  property  which  he  refuses  to  apply  towards  the  satisfaction  of  the 
Judgment*"  an  affidavit  stating  that  *' affiant  believes,  on  information,  that  defend- 
ants have  property,  choses  in  action,  or  things  of  value,  which  ought  to  be  sub- 
jected to  the  payment  of  the  judgment,"  without  specifying  the  nroperty,  etc.,  and 
18  **  informed  and  believes  that  defendants  have  no  property,  real  or  personal,  that 
is  subject  to  execution,"  nor  "any  equitable  estates  m  lands  within  tne  lien  of  the 
judgment,"  and  that  "said  judgment  is  wholly  unpaid  and  unsatisfied,"  executions 
liaving  been  returned  unsatisfied,  Ae/d  sufficient. 

Appeal  from  superior  court,  Haywood  county;  W.  J.  Montgomert,  Judge. 

Proceeding  by  Magruder  and  another.  Judgment  creditors  of  S.  J.  Shelton 
and  J.  M.  Davis,  for  an  order  requiring  defendants  to  make  disclosures  oon- 
ceming  their  property. 

G.  U.  SmatTiers,  for  appellants.     W.  L.  Nwrtooodf  for  appellees. 

Davis,  J.  This  is  an  appeal  from  an  order  made  by  Moktoohert,  J.»  at 
fall  term,  1887,  of  Haywood  superior  court,  requiring  the  defendants  to 
answer  concerning  their  property,  in  a  supplemental  proceeding  under  section 
488  of  the  Code,  based  upon  the  following  affidavit,  which  the  defendants 
saj  is  insufficient  to  warrant  such  order: 

*"  W.  L.  Norwood,  attorney  for  plaintiffs  above  named,  b^ng  first  duly  sworn, 
deposes  and  says:  That  the  defendants,  S.  J.  Shelton  and  J.  M.  Davis,  are  in* 
debted  to  the  plaintiffs  in  the  sum  of  $262.09,  with  interest  on  $256.79  thereof 
from  the  nineteenth  day  of  May,  1879,  by  virtue  of  a  judgment  duly  obtained 
and  recorded  in  the  superior  court  clerk's  office  of  Haywood  county,  in  Judg- 
ment Docket '  F,'  on  page  20,  together  with  costs  of  suit.  That  on  the  four- 
teenth day  of  March,  A.  D.  1881,  an  execution  was  issued  against  the  prop- 
erty of  the  defendants  in  favor  of  plaintiffs,  which  was  duly  returned  on  the 
third  day  of  May,  1881,  whoUy  unsatisfied:  that  on  the  respedive  days,  to- wit, 
June  28,  1681,  January  16, 1882,  March  10, 1883,  December  17, 1883,  October 
28, 1884,  cLlin9  executions  issued  to  the  sheriff  of  Haywood  county  against  the 
property  of  defendants  in  favor  of  plaintiffs,  each  and  every  one  of  which 
were  duly  returned  wholly  unsatisfied,  as  appears  by  record  on  the  judgment 
docket  aforesaid;  that  on  the  sixteenth  day  of  February,  A.  D.  1886,  an  ali€L8 
execution  was  again  issued  to  the  sheriff  of  Haywood  county  against  the  prop- 
erty of  defendants  and  in  favor  of  plaintiffs,  which  said  execution  was,  on 
the  fifth  day  of  April,  A.  D.  1886,  duly  returned  wholly  unsatisfied.  Affiant 
believes,  on  information,  that  the  defendants,  S.  J.  Shelton  and  J.  M.  Davis, 
have  property,  choses  in  action,  or  things  of  value,  which  ought  to  be  sub- 
jected to  the  payment  of  the  judgment.  To  this  affiant^s  knowledge  there  is 
not  any  equitable  estates  in  lands  within  the  lien  of  the  judgment.  Affiant 
further  states  that  said  judgment  is  wholly  unpaid  and  unsatisfied. 

[Signed]  "  W.  L.  Norwood.*' 

Amended  by  consent  thus:  '*  Affiant  is  informed  and  believes  that  defend- 
ants have  no  property,  real  or  personal,  that  is  subject  to  execution." 

Upon  this  affidavit  an  order  was  issued  by  the  clerk,  requiring  the  defend- 
ants to  appear,  etc.  Upon  the  return  of  the  order,  a  motion  was  made  before 
the  clerk  to  dismiss  the  proceedings  because  of  the  insufficiency  of  the  affida- 
vit. The  clerk  adjudged  the  affidavit  to  be  insufficient  and  dismissed  the  pro- 
ceeding, from  which  the  plaintiffs  appealed  to  the  judge  of  the  superior  court, 
and  upon  the  hearing  of  the  appeal,  the  following  order  was  made: 

"This  caose  coming  before  me  on  appeal  of  plaintiffs  from  the  order  of  the 
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derk  of  the  soperior  court  of  Haywood  eoanty,  dlsmiesing  the  proceedings 
on  the  ground  that  the  plaintiff's  affidavit  upon  which  the  same  issued  is  in- 
sufficient, upon  hearing  the  record  in  the  cause  and  the  argument  of  counsel, 
it  is  considered  by  the  court  here  that  said  affidavit  is  sufficient  in  law;  and  it 
is  ordered  by  the  court  that  the  defendants  answer,  as  required  in  the  original 
order,  concerning  their  property,  before  the  clerk  of  the  superior  court  at  a 
time  and  place  to  be  fixed  by  said  clerk. 

[Signed]  "W.  J.  Montqomebt,  Judge,"  etc. 

From  this  order  the  defendants  appealed  to  this  court,  and  the  only  question 
presented  for  our  consideration  is  whether  the  affidavit  is  sufficient  in  law,  to 
warrant  the  order. 

The  defendants  say  that  the  affidavit  fails  to  specify  the  property,  choses  in 
action,  or  other  things  of  value,  owned  by  the  defendants,  which  they  refuse 
to  apply  towards  the  satisfaction  of  plaintiffs*  judgment,  and  for  this  failure 
the  affidavit  is  insufficient: 

Subsection  1  of  section  488  of  the  Code  authorizes  an  order  requiring  de- 
fendants to  answer  concerning  their  property,  upon  the  return  of  an  execu- 
tion unsatisfied,  and  subsection  2  authorizes  an  order  to  issue,  before  the  re- 
turn of  the  execution,  ''upon  proof  by  affidavit"  that  the  judgment  debtor 
"has  property  which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of 
the  j  udgment. "  Under  the  old  practice,  a  suit  in  the  county  or  superior  court 
was  commenced  by  a  writ,  issued  by  the  clerk,  which  commanded  the  sheriff 
''to  take  the  body  of  the  defendant,"  etc.,  and  the  defendant  was  required  to 
give  bait  for  his  appearance,  etc.,  and  if  the  sheriff  in  executing  the  process, 
faiied  to  require  bail,  he  himself  became  special  bail.  The  bail  was  responsi* 
ble  for  the  appearance  of  the  defendant  to  satisfy  the  judgment  of  the  court, 
and  if  he  failed  to  appear  the  bail  became  liable.  The  liability  of  the  bail* 
however,  did  not  become  final  or  absolute  until  after  notice,  and  he  might,  at 
any  time  before  final  judgment  against  him,  discbarge  his  liability  in  certein 
modes,  the  most  usual  of  which  was  by  a  surrender  of  his  principal.  ^Die 
Boire/cusiaa  could  be  issued  to  notify  the  bail  after  a  return  of  the  ezecutioaby 
the  sheriff,  unsatisfied^  without  affldaeiU  and  the  defendant,  being  in  cus- 
tody, could  only  discharge  himself  by  giving  notice  to  the  creditor  and  filing 
a  schedule  containing  "an  exact  account  or  his  estate  and  all  circumstanoea 
relating  thereto. "  This  schedule  had  to  be  on  oath,  and  entitled  the  defend* 
ant  to  his  discharge,  unless  exceptions  were  filed,  supported  by  affidavit,  upon 
which  issues  were  raised,  upon  the  finding  of  which  depended  his  discharge 
or  retention  in  custody.  He  could  not  get  his  discharge  until  it  appeared  that 
he  had  rendered  an  accurate  schedule  of  all  his  properly,  the  title  to  which 

{except  such  as  was  exempt)  vested  in  the  sheriff  for  the  satisfaction  of  the 
udgment.  'So  oapias  ad  $atisfa,ciendum  could  issue  except  upon  affidavit 
that  the  debtor  had  no  property  which  could  be  reached  hy  fieri  faaias  suffi- 
cient to  satisfy  the  judgment,  and  that  he  had  property,  money,  or  effects 
which  could  not  be  reached,  or  had  fraudulently  concealed  his  property,  or  was 
about  to  remove  from  the  state. 

The  supplementary  proceeding  is  designed  to  enable  the  creditor  to  reach 
the  same  result  as  was  attained  by  the  ea.  aa.  under  the  old  practice,  and,  in 
analogy  to  that  practice,  it  may  be  that  tiie  absence  of  tlie  requirement  of  the 
affidavit  to  procure  the  order,  after  the  return  of  the  execution,  "  unsatisfied, " 
in  subsection  1  of  section  488,  was  because  it  was  thought  unnecessary,  but 
this  court,  in  a  carefully  considered  opinion  delivered  by  Dillabb.  J.,  in 
Hinsdale  v.  Sinclair,  83  N.  G.  338,  has  put  a  different  construction  upon  the 
statute,  and  we  accept  it  as  now  settled  that,,  in  order  to  obtain  the  order, 
"three  facts  must  be  made  to  appiear  by  affidavit  or  otherwise:  (1)  The  want 
of  kntnon  property  liable  to  execution,  which  is  proved  by  the  sheriffs  re- 
turn of  ** unsatisfied;*'  {2)  the  non-existence  of  any  equitable  estate  in  land 
without  the  lien  of  the  judgment;  and  (3)  the  existence  of  property,  ohoses 
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ill  aetlon,  and  lUiigB  of  valoe-  onaffeeted  by.  anj  lien  and  Inoapable  of  levy.'' 
Each  of  tbese  fequirements  ia  met  by  the  affidavit  in  this  case.  The  very  pur- 
pose of  the  proceeding  is  to  compel  a  discovery  by  an  examination  of  the  de- 
fendant, and  if  the  scope  of  the  examination  were  confined,  as  is  insisted,  to 
such  "property,  choses  in  action,  or  other  things  of  value"  as  the  plaintilf 
might  be  able  to  specify  in  bis  affidavit,  tiie  supplementary  proceeding  would 
be  shorn  of  its  chief  value* 
The  affidavit  is  sufficient,  and  there  is  no  error. 


(W  N.  C.  69B)  ^  ^ 

State  «.  Crowson. 

{Supreme  Court  ofNotfh  CbrolinoL    December  12,  1887.) 

Stidkhob— Confe88ion~Memace. 

On  the  trial  of  an  Indictment  for  the  murder  of  achlld  by  drowning,  it  appeared 
that  the  prisoner  had  been  told  that  she  had  to  tell  what  she  bad  done  with  the 
child,  and  that,  if  she  could  not  show  what  she  had  done  with  it,  they  would  gel 
after  her  about  it.  EvM^Dce  was  admitted  to  show  that  prisoner  had  thea  accom- 
panied a  deputy-sheriff  to  a  stream,  in  which  the  body  was  afterwards  found,  and 
Bad  said,  if  any  one  wanted  their  negroes  drowned,  to  bring  them  to  her.  Held, 
that  the  confession  was  made  under  menace,  and  was  not  admissible. 

Appeal  tiom  superior  court,  Mitchell  county;  MacBae,  Judge. 

Indictment  for  murdering  a  child  by  drowning.  Evidence  of  a  confession 
made  by  accused  wtis  received  at  the  trial  below,  when  the  prisoner  was  found 
guilty,  and  now  appeals. 

W.  B.  Councilli  for  appellant.    TIm  Attorney  Generalf  for  the  State. 

Smith,  G.  J.  The  prisoner  is  charged  in  the  indictment  with  the  murder, 
by  drowning,  of  her  infant  son  of  about  the  age  of  four  years,  and  upon  her 
tdal  in  the  superior  court  of  Mitchell,  at  spring  term,  1887,  was  found  by  the 
jury  guilty  of  the  crime.  The  testimony,  in  substance,  was  that  about  the 
middle  of  the  day,  in  January,  1887,  the  prisoner  was  seen,  with  her  child  in 
her  arms,  going  down  the  public  road,  from  which,  at  a  point  further  on, 
tracks  were  afterwards  found  diverging  towards  the  stream  in  which  some 
days  later  the  dead  body  was  found.  She  returned  the  same  day,  and  was  at 
the  house  of  the  witness  without  the  child.  To  an  inquiry  as  to  what  she  tiad 
done  with  it,  she  replied  that  she  had  given  it  to  Mr.  Woods,  whom  she  saw 
at  Major  Keener's  with  some  cattle;  that  she  had  talsen  it  down  to  give  to  the 
latter,  but  it  was  too  small,  and  he  did  not  want  it.  and  Mr.  Woods  said  he 
would  like  it.  The  prisoner  remained  that  night  at  the  house  of  the  witness, 
U.  S.  McKinney,)  and,  her  mother  coming  next  morning,  they  left  together. 
The  witness  met  prisoner  a  short  time  after,  and  told  her  that  Mr.  Woods  did 
not  have  the  child,  and,  "if  she  could  not  show  what  she  had  done  with  it, 
they  would  get  after  her  about  it."  She  then  said  "that  she  had  not  given  it 
to  Woods,  but  to  a  darkey  from  Virginia  that  used  to  work  at  Woods*,"  and 
that  "she  did  not  know  thedarkey'sname. "  To  this  testimoney  the  prisoner^? 
counsel  objected,  and  the  objection  was  overruled,  and  an  exception  entered. 
On  the  next  Sunday,  the  witness  and  another,  who  had  been  watching  the 
movements  of  prisoner  ^nd  her  mother,  fell  in  company  with  two  others. 
Green  and  Phillips,  Green  being  a  deputy  of  the  sheriff,  when  a  conversation 
again  took  place  about  the  missing  child,  when  witness  said  "he  told  her  [the 
prisoner!  she  had  better  show  up  what  she  had  done  with  it."  Pour  men  be- 
sides witness  were  present.  "We  told  her  she  liad  done  something  with  the 
child,  and  she  had  better  show  up  what  she  had  done  with  it. "  He  further 
testified  as  follows:  "We  told  h^r  at  last  that  she  had  to  tell  what  she  had 
done  with  the  child,  and  the  deputy-sheriff,  Green,  told  her,  if  she  would  take 
him  to  the  place  where  she  had  last  had  the  child,  he  could  tell  with  a  crooked 
stick  what  she  had  done  with  it    Then  we  told  her  it  tootdd  he  best  for  her 


Digitized  by 


Google 


144  aOXnBBAffCERH  BBPOBISB.  [I^.  C. 

to  ten  wbat  she  had  done  with  him;**  adding,  **Come  out  and  tell  the  truth 
ahotit  it,  and  confess  it  all."  To  this  prisoner's  counsel  objected,  and  to  its 
reception  excepted.  The  witness  Green,  after  corroborating  what  the  last 
witness  said  of  the  conversation  with  the  prisoner,  testified  that  she  at  first 
refused,  but  afterwards  carried  him  to  the  river;  that  she  seemed  very  brave 
at  first,  but  when  she  got  to  the  river  became  much  agitated,  and  looked 
guilty;  that  he  was  acting  as  a  detective,  and  believed  that  he  could  effect 
his  purpose  by  the  crooked  stick;  and  the  prisoner  said  *Mf  anybody  wanted 
their  negroes  drowned,  to  bring  them  to  her.  *'  There  was  much  evidence  of- 
fered of  her  feeble  and  low  grade  of  mind,  and  of  her  capacity  to  distinguish 
between  right  and  wrong,  which  it  is  not  necessary  to  reproduce,  since  the 
question. has  been  eliminated  by  the  finding  of  the  jury,  under  instructions 
of  which  no  complaint  is  made. 

The  only  point  upon  whiQb  stress  is  laid  in  the  argument  of  prisoner's 
counsel,  and  upon  which  the  record  calls  on  us  to  decide,  is  tbe  competency  of 
the  evidence  of  the  prisoner's  act  in  conducting  the  officer  to  the  brink  of  the 
stream  where  she  last  had  the  child,  and  to  her  remark  about  the  drowning  of 
negroes  by  herself.  These  are  most  clearly  confessions,  the  act  as  expressive 
as  words  could  be,  of  her  having  carried  her  boy  to  the  place  wlience  it  seems 
to  have  been  cast  into  the  water,  and  there  disposed  of  it.  It  is  not  less  ap- 
parent that  these  self-criminating  facts  were  important  elements  in  the  proof 
of  her  guilt.  The  confessions,  too,  seem  to  be  responsive— directly  so — ^to  the 
menace  "that  she  had  to  teil  what  she  had  done  with  the  child,"  and  to  what 
had  been  previously  said  to  her,  that,  "if  she  could  not  show  what  she  had 
done  with  it,  tJiey  uxnUd  get  after  her  about  it."  The  confession,  to  be  ad- 
missible, must  be  voluntary,  and  not  obtained  by  the  influence  of  hope  or 
fear,  applied  by  a  third  person  to  the  prisoner's  mind,  and,  this  being  in  its 
nature  preliminary  to  its  being  heard,  is  addressed  to  the  judge,  who  admits 
or  rejects  as  he  may  find  the  confession  to  have  been  superinduced  by  these 
motives.  1  Greenl.  Ev.  8  219.  To  the  same  effect  are  our  own  decisions. 
State  V.  Vann,  82  N.  C.  631;  StaU  v.  Sanders,  84  N.  0.  728;  State  v.  Efler. 
85  N.  0.  585;  State  v.  Burgwyn,  87  N.  G.  572.  These  cases  establish  the 
doctrine,  also,  that  while  a  ruling  which  undertakes  to  define  the  influence 
that  excludes  the  confession,  and  does  so  erroneously,  is  the  subject  of  an  ap- 
pellate revision,  its  exercise  in  bringing  about  the  confession  in  a  particular 
instance,  being  a  fact,  is  not  subject  to  the  corrective  power  of  this  court. 
Now,  the  reception  of  the  testimony  in  response  to  the  question  objected  to 
(and  the  objection  must  extend  to  the  evidence  which  it  elicits)  may  admit  of 
two  interpretations, — one,  that  the  receiving  the  evidence  presupposes  a  rul- 
ing that  it  did  not  come  from  the  influence  brought  to  bear  upon  the  prisoner; 
the  otiier,  that  it  was  received  without  any  determination  of  the  preliminary 
question,  actual  or  by  implication.  In  a  matter  so  serious,  involving  human 
life,  we  feel  constrained  to  adopt  the  latter  construction  of  the  action  of  the 
court,  and  to  consider  this  duty  of  the  judge  to  have  been  overlooked.  He 
might  have  ruled  out  the  confession,  so  damaging  to  the  prisoner  in  its  influ- 
ence upon  the  jurors,  in  conducting  t^em  to  their  verdict.  It  is  the  well- 
merited  commendation  of  our  law  that  in  its  administration  the  same  securi- 
ties are  provided  for  all  who  are  accused  of  crime,  And  that  all  its  require- 
inents  must  be  observed,  and  a  conviction  had  in  subservience  to  them. 
Shocking  as  may  be  the  act  imputed,  the  guilt  of  the  prisoner  must  be  proved 
in  accordance  with  the  rules  of  evidence,  and  upon  a  fair  trial.  This,  in  our 
opinion,  she  has  not  had,  and  she  is  entitled  to  a  venire  de  novo. 
,  There  is  error  in  the  particular  pointed  out,  and  the  prisoner  must  have  m 
hew  trial,  and  to  this  end  the  verdict  must  be  set  aside. 
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(«7  8.  C.  649)  ^  ^ 

Whalet  V.  Stevens. 

(Supreme  Court  of  South  OaroKna.    December  12, 1887.) 

1.  Sabbmuit— BioHT  or  Wat^Prebcbiptioii— Plkadino. 

Plaintiff  brought  an  actiou  for  damages  for  obstructine  a  right  of  way  appurtenant 
to  his  plantation,  ailing  that  his  father,  daring  his  life-time,  and  plaintiff,  since 
his  death,  had  a  right  of  way  by  prescription  by  a  road,  beginning  m  his  planta- 
tion, **and  appendant  and  appurtenant  thereto,  •  •  •  oat  to  and  across  the 
public  road,  •  •  •  through,  over,  and  upon  the  adjoining  lands  of  the  said  de- 
fendant."   Reid,  that  a  demurrer  to  the  complaint  was  properly  overruled. 

2.  8am>— Bight  or  Wat— Advbbsb  Fossbssion— Evidbncb. 

Plaintiff,  in  a  suit  for  obstructing  a  right  of  way,  introduced  testimony  of  adverse 
use  by  himself  and  father  of  a  road  on  defendant's  land.  Held,  that  it  was  compe- 
tent, its  value  being  dependent  upon  whether  said  road  could  be  connected  with 
plaintiff's  plantation,  in  such  long  adverse  use  as  to  make  it  appendant  and  appur- 
tenant thereto. 

5.  Samb— Right  or  Way— Tbrmiwds  or. 

In  a  suit  for  obsti*ucting  a  right  of  way,  the  court  instructed  the  jury  that,  if  they 
found  plaintiff  and  his  father  before  him  had  used  the  road  for  20  years  continu- 
ously, over  defendant's  land,  they  must  find  for  plaintiff.  Held,  that  as  the  right 
of  way  was  claimed  as  appurtenant  to  plaintiff's  plantation,  it  must  also  be  shown 
that  it  had  one  terminus  upon  it. 
4  Bamb— Right  or  Wat— Rbquisitbs— Nbobbsitt  bob. 

In  a  suit  for  obstructing  a  right  of  way  appurtenant  to  plaintiff's  plantation,  the 
eourt  instructed  the  jury  that  it  was  not  necessary  that  it  should  be  '*  essential  to 
the  use  of  the  plantanon."    Held  error.  > 

6.  Bamb— Right  or  Way— Cohtihuitt  or. 

Defendant*  in  a  suit  for  obstructing  a  right  of  way,  asked  for  an  instruction  that 
either  of  the  parts  of  the  right  of  way  being  beyond  the  power  of  plaintiff  to  obtain 
by  prescription,  the  continuity  of  the  way  is  broken,  and  proof  of  the  use  of  the 
remaining  part  cannot  support  the  complaint.  Held,  that  this  was  a  question  of 
fact  for  the  jury. 
S.  Samb. 

In  an  action  for  obstructing  a  right  of  way  the  court  instructed  the  iury  that  a 
private  way  might  cross  a  public  road.  Held,  that  this  was  error,  ana  a  private 
way  cannot  be  obtained  by  prescription  across  a  public  highway,  as  against  the 
owner  of  the  soil. 

Appeal  from  court  of  common  pleas,  Berkeley  county;  Hudson,  Judge. 

Thomas  Whaley,  plaintiff,  sued  William  S.  Stevens,  defendant,  for  obstruct- 
ing a  right  of  way  appurtenant  to  plaintiff's  plantation.  Judgment  for  plain- 
tiff, and  defendant  appealed. 

Inglesby  dk  Miller^  for  plaintiff.    SimonUm  dk  Barkert  for  defendant. 

SiMFSON,  G.  J.  The  plaintiff,  respondent,  brought  the  action  below  to  re* 
cover  damages  for  obstruction  to  a  right  of  way  alleged  to  be  appendant  and 
appurtenant  to  plaintiff's  **  Cane-Slatch"  plantation.  The  defendant  demurred 
orally,  on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  demuri*er  was  overruled  by  his  honor,  Judge 
Hudson,  presiding,  and  the  case  proceeded  to  a  verdict  for  the  plaintiff.  The 
exceptions  allege  error  to  the  judge,  first,  because  the  demurrer  was  not  sus- 
tained, and  then  to  the  admission  of  certain  testimony,  to  his  refusal  to  charge 
certain  requests,  and  to  his  charge  in  several  particulars. 

First,  Did  bis  honor  err  in  overruling  the  demurrer?  A  complaint  is 
obnoxious  to  a  demurrer  of  the  kind  interposed  here,  when  the  plaintiff  will 
fail  in  his  action  unless  he  proves  other  facts  than  those  alleged  in  the  com- 
plaint,— in  other  words,  when  assuming  the  facts  alleged  to  be  true, — ^yet 

1  Where  the  owner  of  an  estate  subjects  one  portion  of  it  to  burdens  in  favor  of  an- 
other portion,  of  a  permanent,  open,  and  visible  ctiaracter,  a  grantee  of  ouq  of  the 
parts  takes  it  with  all  the  benefits  and  burdens  which  so  appear  at  the  time  of  the  sale. 
And,  in  such  a  case,  an  easenieut  claimed  by  the  grantee  need  not  be  really  necessary 
for  the  enjoyment  of  the  estate  conveyed.    Cihak  v.  Kleke,  (111.)  7  N.  E.  Rep.  111. 
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upon  said  facts  alone  he  ctinnot  recover  as  matter  of  law.  Testinff  the  com- 
plaint by  this  rule,  we  think  the  demurrer  was  properly  overruled.  It  is 
tv*ue,  the  complaint  is  not  as  definite  in  the  allegations  of  the  particular  facts 
upon  which  the  right  of  way  claimed  rests,  as  it  might  have  beeu.  A  right 
of  way  founded  upon  prescription,  and  claimed  to  be  appended  and  appurte- 
nant to  a  certain  close  or  plantation,  must  have  one  of  its  termini  upon  the 
plantation  to  which  it  is  claimed  to  be  attached.  It  must  have  been  in  the 
adverse  use  of  the  claimant,  and  those  under  whom  he  claims,  for  at  least  20 
years,  and,  in  some  kinds  of  ways,  at  least,  appendant  and  appurtenant,  it 
must  be  essential  to  the  enjoyment  of  said  close  or  plantation.  And,  per- 
haps, there  maybe  some  other  requisites.  These  facts  do  not  appear  in 
terms  in  the  allegations  of  the  complaint;  but  we  think  they  are  covered  by 
the  general  allegation  '*that  the  said  William  S.  Whaley,  during  his  life-time, 
and  the  plaintiff,  since  his  death,  had  a  right  of  way  by  prescription,  on 
foot  and  with  horses,  *  *  *  by  means  of  a  road  beginning  on  the  said 
*Cane-iSlatch  Plantation/  and  appendant  and  appurtenant  thereto,  ♦  ♦  ♦ 
out  to  and  across  the  public  road  leading  to  John's  Island  ferry,  through, 
over,  and  upon  the  adjoining  lands  of  the  said  defendant,  known  as  Jhe 
« Seven-Oaks  Plantation.*  *  *  *"  It  seems  to  us  that  this  general  allega- 
tion, by  a  liberal  intendment,  included  the  necessary  probative  twcta  above, 
and  entitled  the  plaintiff  to  offer  testimony  thereto,  and  which,  upon  the  de- 
murrer, was  properly  assumed  to  be  admitted. 

Next,  as  to  the  admission  of  certain  testimony.  The  point  made  by  the 
appellant  is'*  that  his  honor  erred  in  permitting  testimony  under  the  complaint 
to  be  given  of  user  of  a  road  which  lay  wholly  on  defendant's  land,  and  to  al- 
low such  testimony  to  go  to  the  Jury  as  proof  of  user  of  the  *  way  claimed  *  in 
the  complaint."  The  folio  at  which  this  alleged  testimony  was  allowed  is  not 
pointed  out;  nor  have  we  been  able  to  find,  from  an  examination  of  the  '*case, " 
where  any  objection  was  interposed  by  appellant's  raising  the  question  here 
made.  When  the  plaintiff  was  upon  the  stand  as  a  witness,  the  appellant  ob- 
jected several  times,  but  nowhere  as  to  testimony  of  the  character  mentioned; 
nor  have  we  been  able  to  find  that  any  such  objection  was  interposed  to  the 
testimony  of  either  of  the  other  witnesses  introduced  by  the  plaintiff  at  the 
time  of  their  examination.  But,  supposing  that  we  may  have  overlooked  the 
objection,  we  may  say  that  the  objection  is  untenable.  The  question  involved 
was  the  adverse  use  of  the  road  by  the  plaintiff  and  his  father,  how  long,  etc. 
The  road  on  the  defendant's  land  was  the  road  prescribed  for,  and  testimony 
as  to  its  adverse  use,  it  appears  to  us,  was  competent;  at  least,  its  value  being 
dependent  upon  the  fact  whether  said  road  could  be  connected  with  the  *'Cane- 
Slatch  Plantation"  in  such  long  adverse  use  as  to  make  it  appendant  and  ap- 
purtenant thereto. 

Next,  that  his  honor  erred  in  charging  *'that,  if  the  Jury  find  that  the  plain- 
tiff's father,  and  plaintiff  after  him,  have  for  20  years  continuously  used  the 
way  over  defendant's  land  described  and  claimed  in  the  complaint,  their  ver- 
dict must  be  for  the  plaintiff."  There  are  two  kinds  of  ways,  to- wit,  ways 
appendant  and  appurtenant,  and  ways  in  gross.  The  first  is  attached  to  and 
belongs  to  land,  inherent  in  it,  and  goes  with  it,  and  is  entitled  to  be  enjoyed 
by  whomsoever  becomes  possessed  thereof,  in  whole  or  in  part.  The  second  is 
a  personal  right,  and  is  not  transferable.  Twenty  years'  adverse  use  is  a  nee- 
essary  condition  to  the  obtaining  of  both  of  these  ways  by  prescription.  But 
in  reference  to  a  way  appendant  and  appurtenant,  something  more  is  neces- 
sary, to- wit:  Such  a  way  must  have  one  terminus  upon  the  dose  to  which  it 
is  claimed  to  be  appurtenant.  It  must  inhere  in  said  dose,  and  it  must  be 
essentially  necessary  to  its  enjoyment,  while  with  a  way  in  gross  these  oondi- 
tions  are  not  necessary.  That  kind  of  way  rests  entirely  upon  the  adverse  use . 
Now,  in  view  of  these  principles,  we  think  the  charge  of  his  honor  here  was 
erroneous,  as  it  based  the  right  of  recovery  by  the  ^aintifl  simply  upon  his 
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advene  me,  and  that  of  his  fother,  not  explaining  the  diflorence  between  the 
two  kinds  of  ways,  and  letting  the  juiy  understand  that,  in  this  action,  claim- 
ing as  it  did  a  waj  appurtenant  and  appendant  to  the  Cane-SLitch  plantation, 
it  was  necessary  to  prove  nothing  more  than  20  years'  adverse  use  by  bis 
father  and  himself  of  the  road  described.  Tbe  charge  applied  to  a  way  in 
gross  as  much  as  to  a  way  appurtenant,  and  we  thinii:  was,  on  that  account, 
misleading. 

Next,  error  is  alleged  because  his  honor  declined  to  charge,  upon  request, 
that  an  indispensable  element  of  a  way  appurtenant  and  appendant  is  that  it 
must  be  "essentially  necessary"  to  the  enjoyment  of  the  plantation  to  which 
it  is  claimed  to  belong.  His  honor  not  only  declined  this  request,  but  charged 
to  the  reverse,  saying  that  it  was  not  necessary  that  the  "  way  should  be  es- 
sential to  the  use  of  the  plantation;"  thus  eliminating  that  feature  from  the 
case,  and  from  the  consideration  of  the  Jury.  The  important  difference  be- 
tween a  way  appurtenant  and  one  in  gross,  as  has  alrecuiy  been  stated,  is  that 
a  way  in  gross  is  an  individual  right,  non-transferable,  and  dying  with  tlie 
claimant.  A  way  appurtenant,  however,  makes  the  estate  to  which  it  is  at- 
tached a  dominant  estate,  and  the  one  over  which  it  runs  a  servient  one,  and 
this  relation  lasts  as  long  as  the  estates  last,  and  it  inheres,  not  only  in  the 
dominant  estate  as  a  whole,  but  to  every  portion  and  subdivision  thereof.  It 
is  a  complete  servitude  which  runs  with  the  land.  It  would  seem  in  princi- 
ple, therefore,  that  before  such  an  important  light  should  be  acquired  by  one 
dose  over  another,  that  there  should  be  some  necessity  therefor.  It  sliould 
not  be  a  mere  matter  of  convenience.  And  such  seems  to  be  the  law.  This 
court  said  in  the  formal  appeal,  through  Mr.  Justice  McIveb,  delivering  the 
opinion,  "that  a  way,  to  be  appni-tenant,  it  must  adhere  in  the  land,  and  be 
eittentially  necessary  to  its  enjoymentf'*  {Whdley  v.  Stevens^  21  S.  C.  223;) 
and,  further,  that  the  complaint  therein  was  defective  aa  a  complaint  for  a 
way  appurtenant,  "that  it  did  not  allege  that  it  was  necessaiy  for  the  enjoy- 
ment of  the  land  known  as  '  Cane  Slatch.'"  Mr.  Washburn  says  that  "ways 
are  said  to  be  appendant  or  appurtenant  when  they  are  incident  to  an  estate; 
one  terminus  being  on  the  land  of  the  party  claiming.  They  must  inhei-e  in 
the  land,  concern  the  premises,  and  be  essentially  necessary  to  their  enjoy- 
ment. "  Washb.  Easero .  o.  11,  g  5,  p.  217.  We  think  the  refusal  of  tbe  Judge 
to  charge  as  requested  on  this  subject  was  in  conflict  with  these  authorities, 
as  well  as  his  charge  thereon. 

We  do  not  think  that  his  honor  erred  in  declining  to  charge,  as  requested, 
*'that  either  of  the  parts  of  the  way  so  laid  in  the  complaint  and  claimed  in 
proof  being  b^ond  the  power  of  plaintiff  to  acquire  by  prescription,  the  en- 
tirety and  continuity  of  the  way  as  laid  in  the  complaint  is  broken,  and  the 
proof  of  user  of  the  remaining  part,  viz.,  that  over  defendant's  land  and  creek, 
does  not  and  cannot  support  the  complaint,  or  prevail  as  evidence  of  prescrip- 
tion of  the  entire  way  as  claimed."  This  request  involved  the  force  and 
effects  of  facts,  of  which  it  was  the  province  of  the  jury  to  consider  and  not 
the  judge. 

The  appellant  further  excepts  that  his  honor  charged  that  a  private  way 
might  cross  a  public  road,  as  well  as  a  public  road  might  cross  another.  Sup- 
posing that  his  honor  meant  that  a  private  way  might  be  obtained  by  prescrip- 
tion across  a  public  highway,  as  against  the  owner  of  the  soil,  we  think  this 
was  error.  Washb.  Easem.  §§  188,  164;  Wait,  Act.  &  Def.  695;  State  v. 
Jefeoaty  11  Bich.  529;  Hamilton  v.  White,  5  N.  Y.  9.  Besides,  the  princi- 
ples upon  which  a  private  right  of  way  may  be  prescribed  for  would  seem  to 
exclude  this.  Prescription  is  founded  upon  adverse  use  for  a  period  of  at  least 
20  years*  adverse  to  some  one  who  has  the  right  to  object,  and  who  did  not  ob- 
ject. Upon  such  use,  the  law  presumes'a  grant  from  the  former  owner  arising 
from  his  long  acquiescence.  To  give  this  prescription  a  safe  foundation,  how^ 
ever,  of  course  the  former  onmer  must  know  of  the  adverse  use,  and  must  have 
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been  in  condition  to  have  opposed  it,  with  ttie  right  to  do  so.  Now,  in  the  case 
of  a  public  highway,  every  citizen  has  the  right  to  be  upon  it,  and  to  use  it  as 
he  may  desire, — ^to  go  up  and  down  or  across  it, — and  we  do  not  see  liow  using  a 
public  highway  can  be  adverse  to  the  rights  of  the  owner  of  the  soil  upon  which 
it  runs.  Every  one  has  the  right  to  be  tliere,  because  it  is  a  public  highway, 
and  the  owner  of  the  soil,  even  if  he  knows  that  one  is  there,  has  no  right  to 
object,  and  his  acquiescence  cannot  be  properly  construed  into  an  acknowledg- 
ment that  the  party  is  there  by  virtue  of  some  private  claim,  to  which  he  is 
presumed  to  have  assented,  and  which  may  ripen  into  the  presumption  of  a 
grant. 

It  is  the  judgment  of  this  court  that  the  judgment  below  be  reversed  on  ac- 
count of  the  errors  hereinabove. 

MoIyeb  and  McGowan,  JJ.,  concur. 

(27  S.  C.  472) 

Gabvin  v.  Garvin. 

(Supreme  C&urt  of  SoxUh  Oaxolina.    November  25, 1887.) 

Pbihcipal  and  Subbtt— Payment  of  Judgment  by  Subety— Judgment  against  Pbin- 
oipal—Mebo  KB— Subrogation. 

Plaintifif  was  surety  on  a  note  given  by  his  brother,  Judgment  was  rendered  on  it 
in  1868,  and  plaintiir  paid  $1,836,  and,  claiming  to  be  the  owner  of  the  judgment 
by  subrogation,  had  execution  levied  to  satisfy  his  claim.  His  brother  Aled  a  bill 
to  enjoin  the  sale,  and  for  an  accounting,  but  a  decree  was  rendered  against  him  in 
1877  for  the  $1,836,  and  costs,  and  on  an  execution  under  this  decree  plaintiff  levied 
upon  and  sold  the  land.  His  brother  had  deeded  the  land  to  the  defendant,  his 
son,  in  1874.  Gen.  St.  8.  G.  |  2180,  provides  that  the  payment  by  a  surety  of  a  debt, 
secured  by  a  judgment,  shall  not  satisfy  the  judgment  against  the  principal  debtor ; 
but  the  surety  shall  be  entitled  to  all  the  rights  of  the  plaintiff  in  such  judgment. 
Hdd^  that  the  decree  under  which  the  sale  was  made,  was  substantially  for  the 
money  paid  by  the  plaintiff  as  surety,  and  that,  in  enforcing  it,  he  was  entitled  to 
the  right  of  subrogation,  and  to  the  lien  of  the  original  jnogment  in  1868,  and  it 
was  not  merged  in  the  decree  of  1877. 

Appeal  from  court  of  common  pleas,  Aiken  county;  Gothban,  Judge. 

John  Garvin,  plaintiff,  sued  B.  C.  Garvin,  defendant,  to  recover  a  tract  of 
land.    Judgment  for  plaintiff,  and  defendant  appealed. 

G.  W,  Croft  and  Henderson  Broa.f  for  appellants.  Izlar  ^  Qlcuse  and  P. 
A.  Emanuel^  for  respondent. 

McGowAN,  J.  This  was  an  action  to  recover  a  tract  of  land  in  Aiken  county* 
In  order  to  be  intelligible,  it  will  be  necessary  to  make  a  short  statement. 
Both  the  plaintiff  and  defendant  claimed  under  Robert  Garvin,  the  brother  of 
the  plaintiff  and  the  father  of  the  defendant, — ^the  plaintiff,  under  a  deed  from 
the  sheriff,  who  sold  the  tract  in  dispute,  along  with  others,  as  the  property 
of  Robert,  under  a  judgment  and  execution  of  the  plaintiff,  January,  7, 1878; 
the  defendant  claimed  under  a  deed  direct  from  his  father,  Robert,  prior  to 
the  aforesaid  sheriff's  sale,  viz.,  April  15, 1874.  The  principal  question,  there- 
fore, was  whether  the  plaintiff's  judgment  had  a  lien  upon  the  land  when  it 
was  conveyed  by  Robert  to  his  son,  in  1874.  There  had  been  a  long  litiga- 
tion between  the  brothers,  John  and  Robert,  as  to  the  validity  of  a  certain 
Judgment  (John  Fox  v.  Robert  Garvin f  John  Garvin  et  aL)  originally  en- 
tered as  far  back  as  1868,  upon  which  John  claimed  to  have  paid  $1,836.60, 
as  surety  of  Robert,  and  to  that  extent  to  be  the  owner  of  the  judgment  by 
subrogation.  In  this  view,  John  had  the  (Fox)  judgment  levied  upon  the 
property  of  Robert,  who  thereupon  instituted  proceedings  on  the  equity  side 
of  the  court  against  John,  for  the  double  purpose  of  enjoining  the  enforce- 
ment of  the  Fox  judgment,  on  the  ground  that  he  (John)  was  one  of  the  prin- 
cipals and  the  judgment  was  in  fact  paid,  and  also  for  *'an  account"  to  a  large 
amount.    John  answered  that  he  was  only  surety  in  the  Fox  judgment,  and 
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that  he  was  entitled  to  enforce  it,  for  what  he  had  paid  on  it,  SI  ,836.40,  and 
that  he  owed  Robert  nothing  on  '*the  account  claimed."  He  prayed  that  the 
complaint  should  be  dismissed,  but  asked  for  no  affirmative  relief.  The  issues 
of  law  and  of  fact  were  referred  to  J.  M.  Williams,  Esq.,  as  referee,  who  found 
the  principal  facts  for  John ;  that  he  was  only  surety  on  the  Fox  note,  and 
that  he  owed  Robert  nothing;  and  "the  defendant  [John]  should  have  leave 
to  enforce  said  judgment,  to  the  amount  contiiined  in  his  said  execution,  with 
interest  from  its  date,**  etc.  Exceptions  were  filed,  and  the  cause  was  heard 
by  Judge  Reed,  who,  on  September  14, 1877,  filed  the  following  decree:  "On 
reading  and  filing  the  report  of  J.  M.  Williams,  Esq.,  special  referee  herein," 
etc.,  "it  is  ordered  that  the  exceptions  be  overruled,  and  the  report  of  the  ref- 
eree be  confirmed,  and  the  plaintiff  have  leave  to  enter  judgment  in  accord- 
ance therewith,  and  the  same  become  the  judgment  of  this  court, "  etc.  Upon 
this  decree  judgment  was  enrolled  and  execution  issued  by  John,  the  defend- 
ant^ under  the  title  of  the  case  in  which  it  was  rendered,  viz.,  Robert  Oarvin 
▼.  John  Qarvin.  The  lands  were  sold  under  this  execution,  and  purchased, 
as  before  stated,  by  the  plaintiff,  (John,)  on  January  7, 1878.  Robert  Gar^ 
vin  afterwards  made  a.motion  to  set  aside  the  execution,  and  the  sales  under 
it,  which  was  denied  by  Judge  Presslet;  and  upon  appeal  to  this  court  his 
order  was  affirmed.  See  Garvin  v.  Garvin,  21 S.  C.  84,  where  a  short  history 
of  the  case  is  given. 

In  that  case  this  court  held  as  follows:  "Was  the  execution  under  which 
the  sales  were  made  so  irregular  and  illegal  as  to  avoid  the  sales?  It  seems 
to  us  that,  when  properly  understood,  the  objections  are  purely  technical,  and 
amount  to  this:  that  the  execution  was  called  by  the  wrong  name.  The  judg- 
ment entered  in  the  case  of  Robert  Garvin  v.  John  Garvin  authorized  the  de- 
fendant (John)  to  issue  execution  against  the  plaintiff  (Robert)  for  the  sum 
of  $1,836.65,  with  interest  thereon  from  May  9, 1876,  on  the  judgment  of  Fox 
V.  Robert  Garvin,  assigned  to  the  defendant,  and  that  the  defendant  do  re- 
cover of  the  plaintiff  the  further  sum  of  $472.40,  costs,  etc.  Was  this  not  a 
judgment  on  a  money  decree  for  $1,886.65,  and  the  further  sum  of  $472.40? 
The  execution  issued  for  the  precise  sum  authorized,  but  entitled  of  the  case 
out  of  which  it  arose,  Robert  Garvin  v.  John  Garvin,  and  not  of  the  old  Fox 
judgment  for  the  use  of  John.  We  incline  to  think  the  execution  was  prop- 
erly entitled  of  the  case  in  which  the  judgment  was  rendered.  But  suppose 
it  had  been  styled  (as  contended  it  should  have  been)  *  John  Fox,  for  the  use 
of  John  Garvin,'  how  could  that  have  benefited  Robert  Garvin?  ♦  ♦  ♦ 
The  execution  was  certainly  to  issue,  whether  it  went  in  the  old  name  or  put 
into  a  new  form,  to  enforce  judgment  for  the  money  paid  by  John,  being, 
however,  for  the  identical  amount  due  on  the  old  execution  by  Robert.  We 
think  the  execution  was  authorized  by  the  enrolled  judgment,  and  that  it 
properly  retained  the  title  of  the  judgment  upon  which  it  was  based.  But, 
even  if  there  was  a  misnomer  as  to  the  title,  that  could  not  be  more  than  an 
irregularity,  which  did  not  render  the  execution  absolutely  void;"  citing  au- 
thorities. 

The  sales  being  thus  affirmed,  John  Garvin,  as  purchaser,  brought  suits  to 
recover  the  different  tracts  of  land.  He  found  the  defendant  R.  0.  Garvin 
in  possession  of  the  "Mill  Tract,"  claiming  as  stated  under  a  deed  from  Rob- 
ert, older  than  the  judgment  in  the  case  of  Garvin  v.  Garvin,  under  which 
the  plaintiff  purchased.  He  interposed  several  defenses,  and,  among  others, 
the  statute  of  limitations;  but  he  first  made  the  point  that  John  Garvin,  hav- 
ing obtained  judgment  against  Robert  for  the  amount  alleged  to  have  been 
paid  by  him  as  surety  in  Fox  v.  Robert  Garvin,  that  older  judgment  was  su- 
perseded and  merged  into  that  of  Gai^in  v.  Garvin,  which,  of  course,  ac- 
quired a  lien  on  the  property  of  Robert  only  from  the  time  of  its  entry,  De- 
cember 10, 1877.  The  cause  came  on  for  trial  before  Judge  Cothran,  who 
took  the  view  of  the  defendant  and  granted  a  nonsuit  upon  the  ground  that 
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the  plaintifP  John,  haTing  accepted,  without  appeal,  the  relief  given  by  Judge 
Beep's  order,  for  the  money  paid  as  surety  for  Robert  in  the  case  of  John 
Fox  V.  Robert  Garvin  et  al.,  could  not  now  set  up  the  older  lien  of  the  Fox 
Judgment,  which  was  merged  into  the  later  judgment  of  €^rtin  v.  Gar- 
vin, in  which  his  claim  for  money  paid  was  adjudicated,  etc.  From  this 
order  the  plaintiff  appeals  upon  the  following  grounds:  *U1)  Because  his 
honor  erred  in  deciding  that  the  judgment  of  John  Fox  v.  Mohert  Oarvin  et 
oZ.  was  merged  in  the  judgment  of  John  Garvin  v.  Robert  Garvin,  entered 
under  Judge  Bbed's  order;  and  his  honor  also  erred  in  holding  tliat  said  judg- 
ment had  lost  its  lien,  upon  the  tract  of  land  that  was  sold  by  Bobert  Garvin 
to  the  defendant.  (2)  Because  it  is  submitted  that  the  judgment  entered  un- 
der the  order  of  Judge  Beed  preserved  the  lien  of  the  Fox  judgment  upon 
all  the  lands  owned  by  Bobert  Garvin  at  its  date,  and  authorized  the  issuing 
of  the  execution  under  which  the  land  in  dispute  was  sold;  and  that,  even  if 
such  execution  was  unauthorized,  then  the  sale  of  the  land  might  be  referred 
to  the  execution  of  John  Fox  and  J.  H.  Livingston,  his  assignee,  for  the  use 
of  John  Garvin  v.  Robert  Ga^-vin  et  al,,  issued  under  the  transcript  of  judg- 
ment, etc.,  and  his  honor  erred  in  not  so  deciding.  ^3)»Because  it  is  submitted 
that  the  case,  as  proved,  shows  a  legal  title  to  tne  land  in  dispute  in  the 
plaintiff,  and,  the  trespass  on  the  p^  of  the  defendant  having  also  been 
proved,  the  case  should  have  gone  to  the  jury,  and  it  was  therefore  error  to 
dismiss  th^  complaint. " 

The  only  question  in  the  case  presented  is  whether  it  was  error  to  hold 
that  the  judgment  of  Fox  v.  Robert  Garvin  et  al,  was  merged  into  that  of 
Garvin  v.  Garvin,  and  the  plaintiff  John  Garvin  had  no  lien  upon  the  prop- 
erty of  Bobert  older  than  the  judgment  iu  the  latter  case,  which  was  entered 
on  December  10,  1877,  after  the  "Mill  Tract"  was  sold  to  the  defendant. 

Something  was  said  in  the  argument  as  to  the  point  having  been  already 
decided  in  the  former  opinion  of  this  court,  in  the  last  report  of  the  case  of 
Garvin  v.  Garvin,  21  S.  C.  87.  It  is  true  that  the  member  of  the  court  who 
was  charged  with  writing  that  opinion,  did,  in  the  last  paragraph,  indicate 
some  such  view.  But  the  question  now  made  was  not  then  before  the  court. 
The  single  question  there  was  whether  the  execution  entitled  as  of  the  case 
of  Garvin  v.  Garvin  was  so  irregular  and  illegal  as  to  avoid  the  sales  made 
under  it.  That  was  decided  negatively,  and  of  course  is  res  adjvdicata.  The 
court,  however,  is  not  considered  as  bound  by  the  argument  of  an  opinion, 
but  only  by  what  is  decided  by  it.  The  remark  referred  to'  was  made  in  the 
course  of  argument,  was  unnecessary  to  the  question  then  under  consideration, 
and  was  one  of  those  observations  which,  as  some  one  has  well  said,  ''fall 
from  a  judge  on  a  legal  question,  suggested  by  a  case  before  him,  but  not 
arising  in  such  a  manner  as  to  require  decision  by  him.  It  is  therefore  not 
binding  as  a  precedent  on  other  judges,  although  it  may  be  entitled  to  more 
or  less  respect,  '*  etc.    The  question  now  made  for  the  first  time  is  rea  integra. 

When  John  Garvin  was  enjoined  from  enforcing  the  Fox  judgment  against 
Bobert,  he  did  not  in  terms  pray  for  affirmative  relief  as  to  renewal  of  the  Fox 
judgment  or  execution  to  enforce  it;  but  he  did  deny  the  allegation  of  the 
complaint  that  he  was  one  of  the  principal  debtors,  and  claimed  that  he  was 
only  surety,  and  as  such  had  paid  for  Bobert  $1,836.65.  This  made  an  issue 
as  clearly  as  if  he  had  sued  Bobert  for  so  much  money  paid  to  his  use.  The 
case  went  to  the  referee,  Wiliiams,  who  found  the  facts  for  John.  His  report ' 
was  confirmed  by  Judge  Bbbd's  order,  and  judgment  was  enrolled  aud  exe- 
cution issued  in  that  case,  Garvin  v.  Garvin.  It  seems  to  us  that  this  was 
no  renewal  of  the  Fox  judgment  or  execution,  but  an  original  adjudication  of 
the  issue  joined,  into  which  no  part  of  the  older  Fox  judgment  could  be  in- 
corporated, so  as  to  give  it,  as  legal  process,  a  different  date  from  that  on 
which  it  was  filed.  The  judgments,  then,  being  distinct,  did  the  rendition  of 
the  latter  have  the  effect  of  merging  into  it  the  older  Fox  judgment P    That 
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most,  as  I  think,  depend  upon  the  inquiry  whether  tlia  Fox  judgment  was  the 
cause  of  action  of  the  Garvin  judgment.  '*  A  judgment  is  extinguished  when, 
being  used  as  a  cause  of  action,  it  grows  into  another  judgment."  Freem. 
Judgm.  I  216.  So  the  Fox  judgment  wouid  be  merged  in  that  of  Qai^in  v. 
Qariinp  if  the  former  were  the  cause  of  action  of  the  latter.  It  is  true  that 
they  were  very  clearly  connected,  but,  when  critically  examined,  we  think  it 
appears  that  the  Fox  judgment  was  not  the  consideration  of  the  Garvin  judg- 
ment. The  cause  of  action  in  the  latter  was  the  money  paid  by  John  for 
Bobert  on  the  Fox. judgment,  but  not  that  judgment  itself,  which  was  entered 
09  a  note  for  a  larger  sum,  long  before  John  paid  the  money  for  which  he  re- 
covered. It  was  the  question  of  fact  as' to  the  payment  of  the  money  which 
was  adjudged  in  the  case  of  Qarvin  v.  Garvin,  It  is  true  the  amount  re- 
covered was  precisely  the  same,  and  in  the  same  right,  as  that  claimed  by 
John  on  the  Fox  judgment;  but  that  question  between  John  and  Bobert,  al- 
though arising  out  of  the  Fox  judgment,  had  really  never  been  adjudicated, 
and  we  cannot  say  that  merely  this  adjudication  brought  the  case  within  the 
principle  of  "merger."  "The  law  of  merger,  as  applied  to  judgments,  does 
not  forbid  all  inquiry  into  the  nature  of  the  cause  of  action.  Such  inquiry 
may  be  prosecuted  for  any  purpose  consistent  with  the  judgment,  and  is  fre- 
quently necessary  to  its  interpretation.  ♦  ♦  ♦  If  the  prevailing  party  was 
entitled  to  certain  privileges,  or  exempted  from  certain  burdens,  under  his 
contract,  he  may  be  entitled  to  the  same  privileges  and  exemptions,  in  many 
cases,  under  his  judgment."    Freem.  Judgm.  g  244,  and  notes. 

The  judgments,  then,  both  being  in  existence,  and  the  property  of  the 
debtor,  Robert,  being  sold  by  the  sheriff  under  process  issued  under  the  junior 
one  of  Oarvin  v.  Garvin^  could  the  plaintiff  have  the  benefit  of  the  older  lien 
of  the  Fox  judgment?  It  seems  to  me  that  the  confusion  in  the  case  has 
arisen  from  the  fact  that,  while  John  has  a  judgment  in  his  own  name  for 
the  money  paid  by  him  on  the  Fox  judgment,  he  claims  to  enforce  it  with  the 
lien,  not  of  the  judgment  in  his  own  name,  but  of  the  older  Fox  judgment, 
also  owned  by  him.  There  is  no  doubt  that,  ordinarily,  the  lien  of  a  judg- 
ment is  limited  to  the  time  of  its  entry.  But  the  seeming  anomaly  here  is 
caused  by  the  application  of  the  doctnne  of  subrogation,  which  is  of  very 
wide  extent  and  operation.  *It  must  be  considered  as  established  in  Garoin 
V.  Garvin  that  John,  as  the  surety  of  Bobert,  paid  the  money  on  the  judg- 
ment of  Fox,  as  surety,  which  ipso  facto  (to  that  extent)  entitled  him  to  that 
judgment  with  its  original  lien.  It  became  his  property.  Besides  the  general 
doctrine,  we  have  in  this  state  an  act  which,  in  express  terms,  covers  this 
case.  Section  2180  of  the  General  Statutes  provides  that  "the  payment  by  a 
surety  of  a  debt  secured  by  judgment  or  decree  sliall  not  operate  as  a  satis- 
faction of  such  judgment  or  decree  against  the  principal  debtor,  but  by  such 
payment  the  said  surety  shall  be  entitled  to  all  the  rights  and  privileges  of 
the  plaintiff  in  such  judgment  or  decree,"  eto.  Now,  if  the  payments  by 
John  as  surety  had  not  been  contested,  there  can  be  no  doubt  that  he  could 
have  levied  and  sold  under  the  Fox  judgment  as  if  he,  instead  of  Fox,  had 
been  named.the  plaintiff  in  the  judgment.  Why  should  it  alter  the  case  that 
he  established  his  payments  judicially  in  the  case  of  Garvin  v.  Garvinf  We 
suppose  that  a  surety  in  a  judgment  who  pays  it  is  thereby  entitled  to  the 
judgment,  whether  his  payments  were  made  to  appear  by  simple  receipts 
which  were  admitted,  or  he  established  them  in  a  judicial  proceeding. 

The  doctrine  of  subrogation  is  essentially  equitable,  and  is  therefore  always 
controlled  by  equitable  principles.  WhUe  I  cannot  see  how  the  order  of 
Judge  Bekd  in  the  equity  su\t  of  Garvin  v.  Garvin  could  give  active  energy 
as  legal  process,  to  the  execution  on  the  Fox  judgment,  wMch,  as  it  seems  to 
me,  could  only  be  done  upon  proper  ^plication,  and  in  the  manner  prescribed 
bjlaw  for  that  purpose,  yet  I  think  that  the  confirmation  of  Beferee  Williams' 
report,  which  gave  John  Garvin  "leave  to  enforce  said  judgment  (Fox)  to  the 
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extent  of  the  amount  mentioned  in  his  said  execution,  with  interest  from  its 
date/'  was  substantially  a  decree  by  Judge  Beed,  for  the  money  paid  by  John 
as  surety  on  that  judgment,  coupled  with  the  declaration  that — ^in  enforcing 
that  money  decree^he  was  entitled  to  the  right  of  subrogation,  and  the  lien 
of  the  oider  Fox  judgment.  *'The  equitable  jurisdiction  of  subrogation  still 
remains,  and  has  some  most  important  advantages.  All  the  co-sureties  and 
the  principal  debtor,  being  parties  to  the  equity  suit,  the  liabilities  of  each 
can  be  adjusted  and  established  by  a  single  decree,"  etc.  3  Pom.  £q.  Jar. 
§  1418,  and  notes. 

The  judgment  of  this  court  is  that  the  nonsuit  granted  upon  the  circuit  be 
set  aside,  and  the  cause  remanded  for  a  new  trial. 

Simpson,  C.  J.,  and  MoIyer,  J.,  concur. 

(27  S.  C.  624) 

Talbott  and  others  o.  Sandifeb,  (three  cases.) 

(Supreme  Oourt  of  South  Oarolina,    November  25,  1887.) 

6ALs--Coin>ino9AL  Salb— What  Cowstitdteb— Mortgagb. 

Plaintiffs,  nuder  a  contract  of  sale,  sold  to  dellendants  a  quantity  of  machinery 
** for  the  consideration  of  •  •  •  two  hundred  dollars,  cash  in  hand;  six  hun- 
dred dollars  in  note,  due  first  November,  1883;  six  hundred  dollars  in  note  due 
first  January,  1884 ;  and  the  delivery  of  an  engine  valued  at  $400."  By  the  terms  of 
the  contract,  the  legal  title  to  the  property  sold  was  to  remain  in  the  vendors,  who 
might  take  possession  at  any  time  after  the  maturity  of  the  notes,  or  either  of  them. 
It  was  further  agreed  that,  m  case  the  notes  were  paid,  the  title  should  vest  in  the 
vendee.  Held,  that  the  clause  providing  that  the  title  should  not  pass  until  the 
notes  were  paid  gave  to  the  instrument  the  character  of  a  mortgage  instead  of  a 
contract  for  a  conditional  sale.^ 

Appeal  from  common  pleas,  circuit  court  of  Barnwell  county;  Gothran, 
Judge. 

These  three  suits,  growing  out  of  the  same  transaction,  were  tried  together 
by  the  consent  of  the  counsel  engaged  in  them .  The  plaintiffs,  Talbott  &  Sons, 
are  manufacturers  of  steam-engines,  boilers,  etc.,  in  the  city  of  Richmond, 
Virginia.  In  the  summer  of  1883  they  sold  and  delivered  to  the  defendant 
one  of  their  steam-engines,  to  be  delivered  at  Bamberg,  in  said  county,  "for 
the  consideration  of  the  payment  of  $1,800,  as  follows:  Two  hundred  dollars 
cash  in  hand  upon  delivery  of  machinery;  six  liundred  dollars  in  note,  due 
first  November,  1883;  six  hundred  dollars  in  note,  due  first  January,  1884, 
and  the  delivery  at  Bamberg,  S.  C,  of  one  H.  P.  Bigelow  engine,  valued  at 
$400.  Note  to  bear  date  of  bill  of  lading,  with  7  per  cent,  interest  added. 
The  condition  of  the  above  contract  is  that  the  legal  title  and  right  of  prop- 
erty in  and  to  the  above-described  property  is  to  remain  and  be  vested  in  Tal- 
bott &  Sons,  of  Richmond,  Yirginia,  to  take  possession  of  the  said  property  at 
any  time  after  the  maturity  of  said  notes,  or  either  of  them;  but  in  case  the 
said  notes  are  paid  off,  then  the  title  of  said  property  to  vest  in  the  said  P.  W. 
Sandifer."  Suit  was  brought  upon  each  of  the  notes  separately,  and  for  the 
recovery  of  the  Bigelow  engine.    Defendant  answered,  admitting  the  facts  of 

'In  case  of  doubt  as  to  whether  a  given  transaction  is  a  conditional  sale  or  a  mort- 
gage, equitv  will  construe  it  to  be  a  mortgage.  Mining  Co.  v.  Baker,  23  Fed.  Rep.  258; 
Niggeler  v.  Maurin,  (Minn.)  24  N.  W.  Rep.  369;  Rogers  v.  Burrus,  (Wis.)  9  N.  W.  Rep. 
786;  Hubby  v.  Harris,  (Tex.)  8  8.  W.  Rep.  658;  Roddy  v.  Brick,  (N.  J.)  6  Atl.  Rep.  806. 
In  determining  whether  a  written  instrument  is  a  conditional  sale  or  a  mortgage,  the 
intention  of  the  parties  is  the  true  criterion,  to  be  collected  from  the  whole  transaction ; 
firom  the  conduct  of  the  parties,  and  the  surrounding  circumstances,  as  well  as  fix>m 
the  face  of  the  contract.  .  whether  the  relation  of  debtor  and  creditor  is  created  by  the 
transaction,  or,  having  previously  existed,  is  continued;  whether  the  vendor  or  the 
vendee  retains  possession  of  the  property ;  and  whether  the  value  of  the  property  Sa 
^reatl^*  in  excess,  of  the  consideration  paid, — are  circumstances  of  controlling  weight 
in  arriving  at  a  conclusion.    Rockwell  v.  Humphrey,  (Wis.)  15  N.  W.  Rep.  894. 
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tbe  complaint,  but  set  up  a  counter-claim  based  on  a  breach  of  plaintiffs*  con- 
tract of  warranty.  The  court  of  common  pleas  construed  the  contract  as  a 
conditional  sale,  and  held  that  the  title  had  never  passed  frona  plaintiffs,  and 
that  they  should  have  resorted  to  an  action  for  damages,  and  not  upon  the 
written  contract.  A  judgment  of  nonsuit  was  therefore  entered  up  against 
them,  and  they  appeal  to  this  court. 
James  E.  Davis,  for  appellants.     Skinner  <k  Williams,  for  respondents. 

McIyeb,  J.  It  seems  to  us  that  the  written  contract  entered  into  by  the 
parties  for  the  sale  of  the  machinery  should  be  regarded  as  an  instrument  in 
the  nature  of  a  mortgage,  which,  though  void  as  to  subsequent  creditors  and 
purchasers  without  notice,  is  good  between  the  parties.  It  seems  to  have 
been  so  intended  by  the  parties,  and  so  treated  by  them;  and  inasmuch  as  the 
rights  of  neither  subsequent  creditors  nor  purchasers  are  involved,  we  see  no 
reason  why  it  should  not  be  given  effect  as  such.  It  was  recorded  as  amort- 
gage,  and  was  enforced  as  such,  and  the  defendant,  in  the  defenses  set  up  in 
his  answer,  manifestly  treats  it  as  such,  and  sets  up  no  defense  based  upon 
the  idea  that  the  contract  was  a  conditional  sale.  It  will  be  observed,  too. 
that,  by  the  express  terms  of  the  contract,  the  plaintiffs  agreed  to  furnish  to 
the  defendant  certain  machinery,  ''for  the  consideration  of  the  payment  of 
$1,800,  as  follows.  Two  hundred  dollars  cash  in  hand  upon  delivery  of  ma- 
chinery: six  hundred  dollars  in  note,  due  first  November,  1883;  six  hun- 
dred dollars  in  note,  due  first  January,  1884;  and  the  delivery  at  Bamberg, 
S.  C,  of  one  H.  P.  Bigelow  engine,  valued  at  $400."  Then  follow  these 
words:  "The  condition  of  the  al^ve  contract  is  that  the  legal  title  and  right 
of  property  in  and  to  the  above-described  property  is  to  remain  and  be  vested 
in  Talbott  &  Sons,  of  Rjchmond,  Virginia,  to  take  possession  of  the  said 
property  at  any  time  after  the  maturity  of  said  notes,  or  either  of  them; 
but,  in  case  the  said  notes  are  paid  off,  then  the  title  of  said  property  to 
Test  in  the  said  P.  W.  Sandifer. "  Here,  then,  was  a  contract  for  the  sale  and 
delivery  of  the  property  in  question,  at  a  specified  price,  to  be  paid  '^asfolloiDS,*' 
—not  in  money  entirely,  but  partly  in  "cash  in  hand,"  partly  "in  f^qtes,*'  and 
partly  in  a  specified  engine.  Now,  a  vendor,  undoubtedly,  may  agree  to  ac- 
cept payment  of  the  purchase  money  of  the  article  sold  in  sometMng  other  than 
money,  if  he  sees  fit  to  do  so;  and  when  we  see  that,  by  the  express  terms  of 
this  contract,  the  plaintiffs  did  agree  to  accept  in  payment  ot  the  specified 
price  something  other  than  money,  the  agreement  being  that  the  payment  of 
the  61,800  was  to  be  made  ** as  folloips,** — ^that  is,  in  the  following  manner, 
to-wit:  $200,  "cashin  hand,"  $600  *'innote,**  due  first  November,  1883;  $600 
** in  note,**  due  first  January,  1884;  and  the  remaining  $400,  in  the  Bigelow 
engine, — it  would  seem  to  follow  that,  when  the  purchase  money  was  paid  in 
the  manner  specified  and  agreed  upon,  and  the  property  sold  was  delivered, 
the  contract  of  sale  was  completely  executed,  and  that  the  subsequent  stipu- 
lation for  the  retention  of  title  by  the  plaintiffs,  until  t?ie  notes  were  paid,  can- 
not be  regarded  as  making  tJie  sale  conditional,  and  only  to  become  absolute 
upon  the  payment  of  the  purchase  money,  but  should  more  properly  be  re- 
garded as  a  mere  security,  in  the  nature  of  a  mortgage,  to  secure  the  payment 
of  the  notes,  which  had  already,  by  express  agreement,  been  accepted  in  pay- 
ment of  so  much  of  the  purchase  money  as  was  equal  to  the  amount  secured 
by  them.  There  is  no  little  significance  in  the  fact  that  the  stipulation  in  the 
contract  for  the  retention  of  title  by  the  plaintiffs  relates  only  to  the  payment 
of  the  notes,  and  there  is  no  provision  that  the  title  shall  remain  in  the  vend- 
ors until  the  purchase  money  is  paid,  which  seems  to  be  one  of  the  incidents 
of  a  conditional  sale.  On  the  contrary,  there  can  be  no  dpubt  that  if  the  notes 
had  been  fully  paid,  the  absolute  title  would  have  vested  in  the  defendant,  free 
from  any  incumbrance,  even  though  that  portion  of  the  purchase  money 
which  had  been  agreed  to  be  accepted  in  the  Bigelow  engine,  had  never  been 
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satisfied  by  the  delivery  of  such  engine.  The  fact  that  the  Bigelow  engine 
was  not  delivered  to  the  plaintiffs,  in  accordance  with  the  terms  of  the  con- 
tract, cannot  affect  the  question  as  to  the  rdation  in  which  the  parties  stood 
to  each  other;  for,  as  we  have  seen,  the  contract  did  not  provide  for  the  re- 
tention of  title  by  the  plaintiffs  until  the  whole  purchase  money  should  be  pidd, 
or  u,ntil  the  terms  of  the  contract  on  the  part  of  the  defendant  should  be  com- 
plied with,  or  until  the  Bigelow  engine  was  delivered;  but  it  simply  provides 
for  the  retention  of  title  until  certain  notes  were  paid,  which,  in  our  judg- 
ment, invested  the  transaction  with  the  character  of  a  mortgage,  or  an  instru- 
ment in  the  nature  of  a  mortgage  to  secure  the  payment  of  such  notes. 

Eegarding,  then,  the  parties  as  standing  in  the  relation  of  mortgagor  and 
mortgagees,  it  follows  that  the  plaintiffs,  after  exhausting  the  mortgaged  prop- 
erty by  the  ordinary  proci^edings  for  that  purpose,  which  seems  to  have  been 
done  without  protest  or  objection  from  the  defendant,  have  the  right  to  recover 
from  the  defendant  whatever  balance  remained  due  them,  after  applying  the 
proceeds  of  the  sale  of  the  mortgaged  propeity,  subject,  of  course,  to  such  of  the 
defenses  set  up  in  the  answer  as  the  defendant  may  be  able  to  establish  upon 
a  new  trial,  which,  we  think,  should  be  ordered. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that  court  for  a  new  triaL 

Simpson,  0.  J.,  and  MoGowan,  J.,  concur, 

(78  Oa.  679) 

Qbiffik  0.  City  of  Atlanta.   . 
Mabba  0.  Same. 

{Supretne  Cbwi  of  Qeorgia.    March  9,  1887.) 

1.  iKTOXICATIlfO  LlQI70B»— IlLBGAL  KBKFIVa— IjfTBirT. 

As  loDg  as  the  owner  of  liquors  retains  possession  of  thent.  intendinc^  to  deliver 
them  on  an  unlawful  contract  of  sale,  such  possession  is  within  a  municipal  ordi- 
nance which  prohibits  the  keeping  of  such  liquors  for  unlawful  sale. 

2.  Same.    • 

That  the  offender  will  be  liable  to  prosecution  under  a  statute  for  unlawful  seUr 
ing  of  liquors,  when  thesaleis  oonsummated,  will  not  hinder  his  being  punished  un- 
der the  ordinance  for  the  keeping  of  liquors  for  unlawful  sale. 
8.  Bamk^Looal  Option— SAYiire  or  Vbbro  Riohtb. 

The  express  saving  of  vested  rights  in  the  local  option  act  of  Georgia  (Sess.  Laws 
Ga.  1884-85,  p.  121)  embraces  previously  acquired  rights  to  sell  by  virtue  of  a  license 
already  taken  out  and  paid  for,  but  comprehends  no  right,  either  to  obtain  a  new 
license  or  to  sell  without  license;  following  Menken*$  Qu^  %  B.  B.  Rep.  660,  and  3  8. 
B.  Bep.  414. 

Error  from  superior  court.  Fulton  county;  Marshal  J.  Clabk,  Judge. 

Plaintiff  in  error  was  arrested  and  prosecuted  before  the  city  recorder  on  a 
charge  of  keeping  for  unlawful  sale  spirituous  and  malt  liquors,  under  tbe 
following  ordinance:  '*Be  it  ordained  by  the  mayor  and  general  council  of  the 
city  of  Atlanta  that  on  and  after  the  first  day  of  July,  1§B6,  aoy  person,  firm» 
or  corporation  who  shall  keep  for  unlawful  sale  in  any  store,  house,  room» 
ofSce,  cellar,  stand,  booth,  stall,  or  other  place,  or  shall  have  contained  for  un- 
lawful sale  in  any  barrel,  keg,  can,  demijohn,  or*  other  package,  any  spirit- 
uous, fermented,  or  malt  liquors  for  such  sale,  shall,  on  conviction,  be  pun- 
ished by  fine  not  exceeding  $500,  or  imprisonment  not  exceeding  80  days, 
either  or  both,  in  the  discretion  of  the  court. " 

Plaintiff  in  error  was  adjudged  guilty  by  the  recorder  and  fined.  He  peti- 
tioned for  a  certiorari,  assigning  the  following  errors:  (1)  The  recorder  erred 
in  holding  the  ordinance  a  legal  exercise  of  the  chartered  rights  of  the  city. 
(2)  He  erred  in  holding  that  to  sell  beer,  and  allow  it  to  be  drunk  on  the 
premises,  was  a  violation  of  the  ordinance.  (3)  He  erred  in  finding  defend- 
ant guflty  under  the  facts.    The  certiorari  was  refused,  and  he  excepted. 
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On  the  trial  before  the  recorder,  a  witneBS  lor  the  prosecution  testified  that 
on  July  9,  1886,  he  had  bought  a  quart  of  beer  at  the  defendant's  store  and 
had  drunk  it  just  in  the  rear  thereof,  where  glasses  were  furnished.  Defend- 
ant  made  an  affidavit  which  was  admitted  in  evidence,  and  was  as  follows: 
On  October  9, 1885,  he^  was  granted  a  license  by  the  board  of  commissioners  of 
Fulton  county  to  sell  spirituous  and  malt  liquors  at  91  Railroad  street,  At- 
lanta, C^rgia.  In  July,  1886,  before  commencement  of  sales  at  his  present 
place,  the  license  was  transferred,  in  the  usual  way  and  by  the  proper  author- 
ities, at  21  and  28  Decator  street.  On  July  1st  he  obtained  from  the  city  a 
business  license,  extending  to  October  9th,  and  the  business  was  known  to 
the  city  authorities  to  be  tho  sale  of  liquors  in  quantities  not  less  than  one 
quart.  He  applied  to  the  law  department  of  the  city  for  information  as  to 
whether  liquor  sold  could  be  drunk  on  the  premises,  and  was  informed  that 
liquor  legally  sold  could  be  drunk  anywhere.  He  sold  by  the  quart,  and  beer 
was  drunk  on  the  premises,  practiciilly  controlled  by  him,  near  his  own;  but 
on  the  day  after  he  was  notified  that  the  police  department  of  the  city  denied 
that  such  liquor  could  be  drunk  on  the  premises,  he  ceased  from  that  time  to 
allow  such  drinking,  although  the  city  was  under  injunction,  and  defendant 
could  have  allowed  the  drinking  as  he  was  first  advised  he  had  a  right  to  do. 
The  ordinance  under  which  he  is  prosecuted  is  void,  because  it  is  an  attempt 
to  punish  him  for  an  alleged  crime  against  the  state.  If  his  license  was  good, 
he  was  authorized  to  sell,  and  if  void,  then  he  was  liable  to  prosecution  under 
the  local  option  law.  Defendant  also  introduced  his  county  license,  and  the 
receipt  of  the  tax  collector  for  special  tax  as  a  liquor  dealer;  also  two  re- 
ceipts of  the  city  clerk,  dated  July  1st,  for  registration  tax  on  the  place  on 
Decator  street, — one  stating  the  business  as  that  of  a  cigar  and  tobacco  dealer, 
and  the  other  as  that  of  a  grocer. 

Both  sides  introduced  the  affidavits  of  J.  T.  CJoopQr,  in  substance,  as  fol- 
lows: The  practice  in  the  offices  of  the  ordinary  and  county  commissioners 
for  twenty  years  had  been  for  a  person  desiiing  a  quart  license  to  sell  liquor 
to  apply  at  the  office,  and  the  license  would  be  issued  by  the  clerk  on  payment 
of  the  usual  fee.  In  the  ordinary  way  license  was  issued  to  defendant  Aft- 
erwards the  commissioners  received  information  of  such  issuance,  by  reports 
of  fees  collected  from  licenses.  At  no  time  did  they  reject  an  application  for 
a  license  to  sell  by  the  quart  or  more.  The  transfer  of  this  license  was  made 
by  special  order  of  the  board. 

Hoke  dk  Burton  Smith  and  W.  D.  Ellis,  for  plaintiffs  in  error.  /•  B.  Qoodr 
win,  /.  T.  PendUton,  and  C.  2>.  HUlt  Sol.  Gen.,  for  the  State. 

Hall,  J.  All  the  questions  made  in  these  cases  are  effectually  disposed  of 
in  the  decision  in  Menken^s  Case,  2  S.  E.  Hep.  559,  which  has  just  been  ren- 
dered; and  if  they  had  not  been,  then  we  think  they  were  previously  disposed 
of  in  the  cases  ol  HUl  v.  Mayor  of  BaltoUt  72  6a.  814,  and  in  the  cases  of 
Thorn  v.  City  of  Atlanta  and  Mayson  v.  City  qf  Atlanta,  (determined  at  a 
previous  term  of  the  court. )  In  one  of  these  cases,  perhaps  in  both,  it  is  shown 
that  the  liquor  kept  to  be  sold  in  an  Illegal  manner  was  obtained  pre^ous  to 
the  putting  in  operation  of  the  local  option  net  in  the  county  of  Fulton.  In 
r^^rd  to  that  we  remark  that  in  view  of  the  peculiar  circumstances  of  each 
of  these  cases,  that  fact  makes  not  the  slightest  difference  as  to  their  legal 
liability  to  answer  for  a  violation  of  the  ordinance.  They  were  not  authorized 
before  the  adoption  of  that  act  to  sell  the  liquors  by  retail  without  a  license, 
any  more  than  they  were  after  the  passage  of  the  act.  They  kept  them  on 
hand,  as  the  evidence  in  both  cases  shows,  for  the  purpose  of  illegal  sale  by 
retailing  them.  The  sales  that  they  actually  made  were  evidence  of  that  pur- 
pose, or  else  we  have  been  very  greatly  mistaken  in  the  application  we  have 
made  in  former  cases  of  the  very  ordinance  in  question,  and  also  of  the  ordi- 
nance of  the  town  of  Dalton  in  the  Ccue  of  HiU.    The  judgment  rendered 


Digitized  by 


Google 


156  SOUTHEASTERN   REPORTER.  [Gra. 

by  the  late  chief  justice  on  that  case  is  particularly  commended  to  the  profes- 
sion and  to  the  public,  for  its  cleiir  and  convincing  reasoning,  and  the  sound 
principles  of  law  which  it  announces,  and  which  sustain,  not  only  that,  but 
the  judgments  rendered  in  these  cases. 

There  was  no  error  in  refusing  to  sanction  the  coUusion  in  either  case.  The 
distinction  between  the  offenses  defined  by  this  ordinance,  and  those  enacted 
by  the  state  law  making  a  party  amenable  to  the  city  authorities  for  an  in- 
fraction of  its  ordinance  and  to  the  courts  of  the  state  for  a  violation  of  the 
public  law,  is  pointed  out,  not  only  by  the  foregoing,  but  by  the  following 
cases:  Williams  v.  City  of  Augusta,  4  Ga.  509;  Floyd  v.  Commissioners  of 
Eatonton,  14  6a.  354;  Mayor,  etc.,  v.  Hussey,  21  Ga.  80;  Karwisch  y,  At- 
lanta, 44  Ga.  204;  McKae  v.  Mayor,  etc.,  59  Ga.  168;  Rothschild  v.  Darien, 
69  Ga.  503;  De  Qraffenreid's  Case,  72  Ga.  212. 

Judgment  affirmed  in  both  cases. 


^  ^■-  ^^^  Brooks  tj.  Todd. 

{Supreme  Cbtirt  of  Oeorgia,    December  8,  1887.) 

).  TTbuby — Effbot  of — Rbcovbbt  of  Legal  Principal  and  Intbbest. 

One  of  two  joint  owners  of  lands  had  for  a  debt  deeded  her  interest,  and  fd^en  a 
mortgage  upon  the  same  for  another  debt.  After  sale  of  the  laud  by  a  receiver,  the 
debtor  being  insolvent,  the  money  was  paid  into  court,  the  creditors  intervened, 
and,  the  evidence  showing  that  the  debt  secured  by  deed  was  usurious,  the  money 
was  ordered  paid  to  the  other  creditor,  although  the  latter's  mortage  had  been  ac- 
cepted subject  to  the  other's  claim.  Held  that,  as  to  the  principal  and  legal  inter- 
eat,  uo  advantage  could  be  taken  of  the  taint  of  usury  not  set  up  by  the  debtor. 

2.  Samb—Pbbsonal  Defbnsb— Forfbitubb  of  Usurious  Interest. 

Although  the  plea  of  usury  is  personal,  where  the  debtor  is  insolvent,  and  a  fund 
in  court  tor  distribution,  equit^r  will  allow  one  creditor  to  suggest  usury  as  to  an- 
other, and  will  compel  the  usurious  creditor  to  write  off  his  usury  and  receive  only 
his  principal  and  l^al  interest. 

Error  from  superior  court.  Hall  county;   Wbllbobn,  Judge. 
/.  B,  Estes  and  Claud  Estes,  for  plaintiff  in  error.    Hall  dk  Hammond  and 
F,  M.  Johnson,  for  defendant  in  error. 

Simmons,  J.  Mrs.  Mary  A.  Tuggle  and  Mrs.  M.  B.  Awtry  were  Joint  own- 
ers of  a  certain  tract  of  land  in  Hall  county.  Mrs.  Tuggle  filed  a  bill  against 
Mrs.  Awtry  and  others  for  partition.  The  court  below  appointed  a  receiver. 
He  sold  the  land  and  brought  the  fund  into  court.  It  was  conceded  by  all 
parties  that  Mrs.  Tuggle  was  entitled  to  half  of  the  net  fund  in  the  hands  of 
the  receiver,  and  the  court  ordered  it  paid  over  to  her  accordingly.  The  con- 
test arose  over  the  disposition  of  the  fund  belonging  to  Mrs.  Awtry.  She 
made  no  claim  to  the  fund  herself,  but  the  contest  was  between  William  H. 
Todd  and  Lemuel  Brooks,  two  parties  who  are  defendants  to  said  bill,  and 
both  creditors  of  Mrs.  Awtry,  who  were  called  upon  by  the  pleadings  in  the 
case  to  Interplead  and  set  out  their  respective  claims  to  the  fund  belonging  to 
Mrs.  Awtry.  Each  of  said  parties  claimed  the  fund  to  the  exclusion  of  the 
other.  Lemuel  Brooks  claimed  under  the  deed  given  to  him  by  Mrs.  Awtry 
to  a  half  interest  in  the  land  to  secure  a  debt.  Todd  claimed  under  a  mort- 
gage give.n  him  by  Mrs.  Awtry  on  the  same  interest  in  the  land.  The  debts 
of  Todd  and  Brooks  were  usurious.  Todd  claimed  that  Brooks'  deed,  being 
tainted  with  usury,  was  void,  and  therefore  he  could  not  be  entitled  to  par- 
ticipate in  the  fund.  Brooks  contended  that  the  plea  of  usury  was  a  personal 
one  to  Mrs.  Awtry,  and  that,  as  Mrs.  Awtry  had  not  pleaded  usury,  Todd 
could  not  plead  it  for  her.  Brooks  also  contended  that  Mrs.  Awtry,  in  giv- 
ing Todd  his  mortgage  contracted  with  Todd,  that  he  was  to  receive  it  as  a 
"second  mortgage  to  the  claim  of  Lemuel  Brooks,  or  at  least  subject  to  his 
rights  and  claims."    The  case  was  tried  before  the  judge  without  the  inter- 
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yention  of  a  Jury,  and  he  held  that  Brooks'  deed,  being  tainted  with  usury, 
was  void ;  and  ordered  the  money  paid  to  Todd.  Brooks  excepted,  and  assigns 
error  thereon. 

1.  We  think  the  court  erred  in  holding  that  Todd  was  entitled  to  the  money 
because  there  was  usury  in  the  debt  which  Brooks'  deed  was  given  to  secure. 
We  do  not  think,  under  the  facts  of  this  case,  that  he  could  take  advantage  of 
this  taint  in  Brooks'  deed,  so  far  at  least  as  the  principal  and  the  legal  interest 
are  concerned.  When  he  accepted  liis  mortgage  from  Mrs.  Awtry  he  accepted 
it  on  the  express  condition  recited  therein,  that  it  was  to  be  a  "second  mort- 
gage to  the  claim  of  Brooks,  or  at  least  subject  to  Brooks'  rights  and  claims." 
It  was  not  subject  to  Brooks'  deed  as  a  security,  but  it  was  subject  to  Brooks' 
rights  and  claims,  whatever  these  rights  and  claims  might  be.  What  were 
Brooks'  rights  and  claims? '  His  right  was  to  be  paid  the  money  that  he  had 
advanced  to  Mrs.  Awtry.  His  claim  was  for  the  amount  of  money  so  ad- 
vanced ;  and  it  is  no  concern  of  Todd*  whether  this  amount  bore  legal  or  illegal 
interest.  He  received  his  mortgage  on  the  condition  thfiij;  it  was  to  be  sub- 
ject to  whatever  rights  and  claims  Brooks  had.  Mrs.  Awtry  had  a  right  to 
pay  12  per  cent,  interest,  instead  of  7,  if  she  chose  to  do  so;  and  she  had  a 
right  to  make  Todd  a  mortgagee  subject  to  whatever  daim  she  recognized  in 
Brooks.  Having  done  so,  and  Todd  having  accepted  his  mortgage  upon  these 
conditions,  we  think  he  is  bound  thereby.  See  cases  somewhat  analogous  to 
this.  Clarke  v.  Trawiok,  56  Ga.  359;  Johnston  v.  Crawley,  25  Ga.  316; 
TuiU  V.  Stevens,  98  Mass.  805. 

2.  It  was  contended  by  counsel  for  Brooks  that  the  plea  of  usury  was  a  per- 
sonal plea,  and  that  as  long  as  Mrs.  Awtry  had  not  pleaded  it,  Todd  could  not 
do  it  for  her.  We  recognize  that  to  be  the  abstract  rule  of  law;  but  where  the 
debtor  is  insolvent,  and  there  is  a  fund  in  court  to  be  distributed,  equity  will 
allow  one  creditor  to  suggest  usury  as  to  another  creditor,  and,  if  the  debtor 
is  insolvent,  will  compe)  the  usurious  creditor  to  write  off  his  usury  and  only 
receive  his  principal  and  legal  interest.  In  this  case,  Todd  having  an  inter- 
est in  the  fund,  and  the  fund  not  being  enough  to  pay  both,  Todd's  interest 
is  affected  by  the  usurious  contract,  and  to  the  extent  of  that  interest  he  is 
entitled  to  be  heard  in  relation  to  it.  If  Mrs.  Awtry  is  insolvent,  as  said  be- 
fore, Todd  has  an  interest  in  this  fund  "so  far  as  the  payment  of  his  debt  is 
concerned,  and  is  not,  therefore,  an  officious  interloper.  **  Pope  v.  Solomons, 
36  Ga.  541.  We  hold,  therefore,  that,  if  Mrs.  Awtry  is  insolvent,  Todd  has 
the  right  in  equity  to  show  to  the  court  the  usury  in  Brook's  debt,  and  to  com- 
pel him  to  receive  only  bis  principal  and  legal  interest.    Judgment  reversed. 


^^     '  ^^^  Donaldson  v,  Dodd. 

{Supreme  Oourt  of  Georgia,    December  8,  1887.) 

Cohtivuahcb— To  Psrfbct  Sbbvicb— Laohxb. 

A  scire  faoUu  to  revive  a  judgment  against  the  defendant  made  retnrnable  to  Jan- 
uary term,  18S4,  was  served  December  27,  1883.  Plaintiff  made  a  motion  to  con- 
tinue the  cause,-  to  perfect  service,  and  that  the  next  term  be  the  return-term.  The 
motion  did  not  come  on  to  be  heard  until  November,  1886,  and  was  then  refused. 
Held^  that  the  motion  was  properly  refused,  not  being  a  proper  order,  and  the  plain- 
tiff being  in  laches  by  allowing  the  motion  to  rest  for  nearly  three  years. 

Error  from  superior  court,  Bartow  county;  Fain,  Judge. 

John  W  Akin^  for  plaintiff  in  error.    /.  M.  Nee,  for  defendant  in  error. 

Simmons,  J.  Donaldson  obtained  a  judgment  in  Bartow  superior  court 
against  Dodd  and  Burge,  as  sureties,  at  the  September  term,  1873.  An  exe- 
cntion  issued  September  20,  1873.  Burge  paid  off  the  execution,  and  took  a 
transfer  to  himself.  The  sheriff  receipted  for  costs  December  10, 1878,  mak- 
ing an  entry  on  the  execution  to  that  effect.    On  December  5, 1883,  sdre/a- 
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ciaa  issued  by  the  derk  in  the  name  of  Donaldson  for  the  use  of  Barge,  against 
Dodd,  to  revive  the  judgment.  It  was  made  returnable  to  the  January  term, 
1884.  Dodd  was  personally  served  December  27,  1883.  At  the  retum-term, 
Dodd  appeared,  and,  without  pleading  to  the  merits,  moved  the  court  in  writ- 
ing to  dismiss  the  scire  facias ^  because  it  was  served  less  than  20  days  before 
the  regular  term.  At  the  same  term  Burge  moved  orally  for  the  signing  of 
an  order  which  was  at  the  time  written  on  the  scire  faciast  and  was  as  fol- 
lows: ''It  appearing  to  the  court  that  this  scire  facias  was  filed  on  December 
5,  1883,  and  that  it  was  not  served  until  December  27, 1883,  it  is  ordered  by 
the  court  that  the  cause  be  continued  to  perfect  service,  and  that  the  next 
term  of  the  court  be  made  the  return-term  of  said  scire  faciaSf  and'that  serv- 
ice of  this  order  be  perfected  on  the  defendant  twenty  days  before  the  next 
term." 

On  account  of  the  crowded  condition  of  the  docket,  these  two  motions  were 
not  heard  by  the  court  at  that  term;  nor  were  they  heard  by  the  court  untU 
the  November  tenq,  1886.  The  plaintiff  did  not  abandon  his  said  motion, 
nor  withdraw  the  same,  but  waited  until  the  case  was  called  by  the  judge  be- 
fore renewing  the  request  for  the  order*  Th^e  was  no  written  motion  made 
by  Burge,  the  plaintiff,  nor  was  any  motion  placed  on  the  motion  docket.  At 
the  November  term,  1886,  the  case  appears  to  have  been  reached  in  its  order; 
and  the  court  refused  the  plaintiff's  request  and  granted  the  defendant's,  dis- 
missing the  scire  facias.  The  plaintiff  filed  his  bill  of  exceptions,  alleging 
error  in  the  judge  refusing  to  grant  his  request,  and  granting  the  defendant's 
motion,  and  dismissing  the  scire  facias.  Did  the  court  do  right?  We  think 
he  did.  The  Clode,  §  8607,  provides,  in  substance,  that  the  clerk  shall  issue 
copies  of  the  scire  facias,  whicli  shall  be  served  by  the  sheriff  20  days  before 
the  sitting  of  the  court  to  which  it  is  made  returnable*  If  it  is  not  served  20 
days  before  the  sitting  of  the  court,  under  the  law.  it  is  no  service.  It  is  the 
same  in  law  as  if  the  defendant  had  never  heard  of  the  papers;  nor  do  we  see 
by  what  law  or  authority  the  court  could  have  passed  the  order  presented  to. 
him  by  the  plaintiff  in  error.  It  is  true  that,  in  common-law  suits,  courts 
have  sometimes  taken  the  authority  to  pass  orders  in  cases  of  this  sort,  amend- 
ing the  process  and  requiring  a  new  service  upon  the  defendant  of  the  deo- 
laration  and  amended  process,  and  making  it  returnable  to  the  next  term  of 
the  court.  This  has  been  justified  under  our  broad  statute,  allowing  amend- 
ments to  be  made  to  the  process *and  orders  of  the  court;  but  in  this  case  no 
such  order  was  asked  of  the  courtr  The  order  asked  for  was  to  continue  the 
case  to  perfect  service,  and  that  the  next  term  be  made  the  return-term;  not 
that  a  new  process  or  scire  facias  should  be  served  upon  the  defendant, 
but  that  this  order  be  served  on  him  20  days  before  the  next  court.  We 
have  seen  that  the  pretended  service  made  by  the  sheriff,  not  having  been 
made  according  to  law,  was  void,  and  that  in  law  the  defendant  had  never 
receive^  a  copy  of  the  scire  facias.  The  legal  effect  on  him  was  no  more 
than  if  he  had  found  the  paper  in  the  road.  Therefore,  if  the  court  had 
granted  an  order  to  perfect  service,  it  should  have  provided  that  he  should  be 
legally  served  with  a  copy  of  the  scire  facias,  and  not  with  a  copy  of  an  order 
to  continue  a  case  for  the  purpose  of  perfecting  service.  What  notice  would 
that  have  been  to  the  defendant  of  the  rights  claimed  by  the  plaintiff  in  his 
scire  facias  f  What  plea  could  he  have  set  up  to  the  merits  in  a  case  where 
he  was  simply  served  with  an  order  to  continue  the  case  for  the  purpose  of 
perfecting  service?  Would  that  have  been  sufiScient  to  have  given  him  no- 
tice of  the  matters  complained  of  against  him,  and  to  have  brought  him  into 
oourt?    We  think  not. 

2.  Admit,  for  the  sake  of  argument,  that  we  can  analogize  a  scire  facia$ 
to  a  common-law  suit,  we  would  still  hold  that,  under  the  peculiar  facts  of 
this  case,  the  court  did  not  err  in  dismissing  this  scire  faxiias.  The  record 
discloses  that  this  order  wias  asked  for  at  the  January  term,  1884;  and  while 
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it  states  that  the  plaintiff  did  not  abandon  or  withdraw  his  motion,  it  does 
not  show  that  any  attempt  was  made  by  this  plaintiff  from  January,  1884,  to 
November,  1886, — nearly  three  years, — ^to  bring  the  motion  to  the  attention 
of  the  court.  It  seems  to  us  that,  however  crowded  a  docket  might  be,  if 
there  is  a  motion  pending  before  the  court,  the  failure  to  hear  which  in  time 
would  bar  the  plaintiff's  rights,  any  court  would  give  precedence  to  such  a 
motion  when  informed  that  a  party  would  probably  lose  his  rights  if  it  were 
not  heard  immediately.  The  record  does  not  show  that  from  the  time  tbis 
motion  was  first  made  until  nearly  three  years  bad  elapsed,  the  attention  of 
the  court  was  ever  directed  to  it  again.  U  the  plaintiff  can  lie  still  for  three 
years,  why  could  he  not  lie  still  for  ten  years?  The  defendant,  as  well  as  the 
plaintiff,  had  some  rights  in  this  case.  If  the  motion  was  to  be  ultimately 
granted,  he  had  a  right  to  know  it  and  prepare  his  defense  if  he  bad  any,  and 
if  he  had  none»  he  had  a  right  to  know  that  this  judgment  would  be  revived, 
and  his  property  be  subjected  to  its  payment.  Moreover,  it  is  the  policy  of 
the  law  that  there  should  be  an  end  to  litigation. 

8.  The  order  asked  for  redtes  that  the  next  term  be  made  the  return-term 
of  the  scire  facias.  Suppose  the  judge  had  granted  this  order  at  the  Novem- 
ber term,  1^6;  would  the  retnrn-term  have  related  back  to  the  August  term, 
1883,  or  would  it  have  gone  forward  to  the  August  term,  1887?  If  he  had 
granted  it,  and  made  it  returnable  to  the  August  term,  1887,  instead  of  the 
plaintiff  having  three  years  in  which  to  revive  his  Judgment,  he  would  have 
had  six.  We  hold,  therefore,  that  whether  the  failure  to  serve  a  scire  facias 
within  the  time  prescribed  by  law  can  be  analogous  to  a  common-law  suit  or 
not,  and  time  given  to  perfect  service,  the  court  did  right  in  refusing  at  the 
November  term,  1886,  to  grant  the  order  applied  for,  (1)  because  the  order 
was  not  a  proper  order;  (2)  because  the  plaintiff  was  in  laches  in  not  placing 
a  motion  on  the  motion  docket  and  calling  the  attention  of  the  court  thereto; 
and  (8)  because  it  was  too  late,  after  nearly  three  years  had  elapsed,  for  the 
court  to  have  passed  the  order  set  out  in  the  record.    Judgment  affirmed. 


(79  Oa.  709) 

BoWBN  and  others  o.  Mayor  of  Qbbbnsbobo  and  others. 
{SuTimM  Odiwi  <tf  Oeargia,    December  8, 1887.) 

BONI»— laSUAHOB  BT  ToWN^Bl/BOnONr-NoTICX  OF. 

Georgia  act  of  Decern ber  24, 1886t  aotborised  the  holding  of  an  election  in  the 
town  of  Greensboro  on  the  first  Saturday  in  February,  1887,  to  determine  the  ques- 
tion of  issuing  bonds  for  a  certain  purpose.  Accordingly  for  two  weeks  prior  to 
such  election  the  mayor  caused  to  be  published  a  notice  stating  that  *'  an  election 
will  be  held  •  ^  •  on  the  firat  Saturday  in  February,  1887.  •  •  •  to  decide 
whether  or  not  said  dty  will  israe  bonds  to  build  two  sohool-houses,  one  for  the 
whites  and  one  for  the  colored  people."  Beld,  that  the  notice  was  insufScient,  as 
it  did  not  stnte  the  amount  of  the  bonds,  the  rate  of  interest,  how  much  of  the  prin- 
cipal and  interest  wss  to  be  paid  annually,  and  was  not  published  for  30  days  prior 
to  the  election,  as  required  by  Code  Georgia,  {  SOSt,  regulating  elections  for  the  isr 
■nance  of  bonds. 

Error  from  superior  court,  Qreene  county;  Jbnkins,  Judge. 
Columbus  Heard,  for  plaintiffs  in  error.    H.  T.  (&  H.  G.  Lewis  and  7.  B, 
Park,  for  defendants  in  error. 

Simmons,  J.  L.  H.  Bowen,  Oelestia  C.  Foster,  Cassandra  0.  Hulbert,  and 
A.  G.  Morgan,  filed  their  bill  in  Greene  superior  eourt  against  the  mayor  and 
aldermen  of  Greensboro,  alleging  that  they  were  residents  and  tax-payers  in 
said  town,  and  that  the  general  assembly  had  passed  a  local  act,  approved 
December  24, 1886,  to  authorize  the  mayor  and  aldermen  of  said  town  to  hold 
an  election  at  the  court-house  in  Greensboro  on  the  first  Saturday  in  February, 
1887,  to  determine  the  question  of  issuing  bonds;  and,  in  the  event  that  two^ 
thirdis  of  the  qualified  voters  residing  in  said  town  should  vote  in  favor  of 
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issuing  bonds,  the  mayor  and  aldermen  were  to  issue  bonds  and  provide  for 
the  payment  of  the  principal  and  interest  accruing  on  the  same,  by  local  tax- 
ation, for  the  purpose  of  constructing  and  furnishing  a  school-house  for  the 
white,  and  also  one  for  the  colored,  people,  and  to  purchase  suitable  real  estate 
for  such  house  or  houses;  that  the  act  provides  for  the  issuance  of  bonds  to 
the  amount  of  $7,000,  to  run  not  exceeding  25  years,  bearing  interest  at  the 
rate  of  6  per  cent.,  payable  semi-annually;  and  for  the  levy  and  collection  of 
taxes  on  all  the  taxable  property  of  said  town,  to  pay  the  accruing  interest 
and  create  a  sinking  fund  for  the  payment  of  principsd  at  maturity;  that  the 
mayor  and  aldermen  of  said  town,  on  the  twenty-first  of  January,  1887,  pub- 
lished the  following  notice: 

"To  the  citizens  of  Greensboro,  Greene  county,  Ga.,  notice  is  hereby  given 
that  an  election  will  be  held  at  the  court-house  door  in  said  city  on  the  first 
Saturday  in  February,  1887,  by  virtue  of  an  act  of  the  legislature,  to  decide 
whether  or  not  said  city  wiU  issue  bonds  to  build  two  school-houses,— one  for 
the  whites  and  one  for  the  colored  people. 

''January  21, 1887.  H.  T.  Lewis,  Mayor. 

** Jambs  B.  Park,  Jr.,  Secretary." 

The  bill  alleges  that  this  notice  was  published  a  second  time  on  the  fourth 
of  February,  1887;  and  on  the  following  day  the  said  election  was  held,  and 
the  result  announced  that  a  majority  of  two-thirds  of  the  qualified  voters  had 
voted  in  favor  of  the  issuing  of  bonds.  The  bill  further  alleges  that  on  the 
eleventh  of  April,  1887,  the  mayor  and  aldermen  adopted  certain  ordinances 
for  the  issuance  of  said  bonds  under  the  provisions  of  said  act,  in  the  sum  of 
$7,000,  providing  for  the  amount  of  said  bonds,  the  denomination  thereof,  the 
amount  of  interest  payable  thereon,  and  when  due;  providing,  further,  that 
said  bonds  should  be  sold  at  public  outcry  the  first  Tuesday  in  July,  1887,  to 
the  highest  bidder;  and  levying  a  tax  to  pay  interest  thereon,  and  create  a 
sinking  fund  for  the  ultimate  redemption  of  said  bonds;  providing^  further, 
that  the  marshal  of  said  town  should  make  out  a  complete  list  of  all  tax-pay- 
ers resident  therein,  or  owning  property  therein,  and  of  all  the  taxable  prop- 
erty, and  assess  taxes  thereon,  to  be  collected  by  said  marshal.  The  bill  al- 
leges that  said  bonds  had  been  prepared  for  issue;  that  on  the  third  of  June, 
1887,  said  mayor  and  aldermen  published  a  notice  of  sale  to  take  place  on  the 
first  Tuesday  of  July,  1887,  to  the  highest  and  best  bidder,  of  seventy  school 
bonds  issued  by  said  town,  of  $100  each,  with  6  per  cent,  interest,  payable 
semi-annually.  The  complainants  further  allege  that  there  was  no  system  of 
public  schools  in  said  town,  and  that  it  was  not  contemplated  to  establish  such 
a  system;  that  there  was  no  provision  made  in  said  act  for  such  a  purpose; 
that  the  only  provision  was  to  build  and  furnish  school-houses;  and  that  the 
question  of  whether  or  not  the  people  of  said  town  wished  said  school-houses 
built  and  said  bonds  issued  had  not  been  submitted  to  the  qualified  voters  in 
the  manner  provided  by  law ;  that  said  election  was  illegal,  in  that  it  was 
advertised  only  on  the  twenty-first  of  January,  1887,  and  on  the  fourth  of 
February,  1887,  and  that  the  election  was  held  on  the  fifth  of  February,  1887, 
and  that  the  advertisement  did  not  specify  fully  the  purposes  for  which  the 
election  was  to  be  held,  and  that  it  was  therefore  illegal,  not  being  held  in  the 
manner  provided  for  by  law.  They  prayed  for  an  injunction  restraining  the 
defendants  from  issuing  and  selling  said  bonds,  and  collecting  the  special  tax 
provided  for  in  their  ordinances,  for  the  reasons  above  recited. 

The  defendants  answered  the  bill,  admitting  the  passage  of  tbeactof  twen- 
ty-fourth December,  1886,  and  admitting  that  the  election  was  held  at  the 
time  and  place  set  out  in  the  bill,  and  that  at  said  election  there  were  189  votes 
polled ;  172  votes  being  polled  for  the  issuing  of  the  bonds,  and  only  17  against. 
Further  answering,  they  say  that  the  said  act  of  the  legislature  fixed  the  day 
of  said  election,  and  did  not  require  any  further  advertisement  of  the  same, 
yet  these  defendants,  being  anxious  that  said  election  should  be  perfectly  fair 
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and  generally  known  to  the  public,  had  sach  act  published  in  the  connty  par 
per  in  said  county,  together  with  a  notice  of  said  election  held  thereunder,  as 
soon  as  they  could  get  a  certified  copy  thereof;  that,  after  said  election,  the 
whites  and  colored  people  having  agreed  upon  the  proper  proportion  between 
said  schools,  the  defendants,  in  accordance  with  said  local  act,  passed  an  or- 
dinance issuing  said  bonds,  and  advertising  the  sale  of  the  same,  as  alleged  in 
the  bill.  This  cause  came  on  for  a  hearing  on  the  bill  and  answer  before  the 
chancellor  on  July  1, 1887,  and  he  refused  the  injunction  prayed  for  in  said 
bill.  The  complainants  excepted  to  said  decision,  and  they  bring  the  case 
here  for  review. 

1.  The  main  point  insisted  upon  before  us  by  counsel  for  the  plaintiff  in  er- 
ror was  that  the  election  held  on  the  first  Saturday  in  February,  1887,  was 
illegal  and  void  for  two  reasons:  (1^  That  the  notice  required  by  the  act  of 
1879,  Code,  §  508»,  was  not  given;  (2)  that  the  notice  given  of  said  election 
did  not  specify  what  amount  of  bonds  were  to  be  issued,  for  what  purpose, 
what  interest  they  were  to  bear,  how  much  principal  and  interest  were  to  be 
paid  annually,  and  when  to  be  fully  paid  off,  as  required  by  said  act  of  1879. 
The  bill  alleges  that  the  notice  was  published  the  first  time  on  the  twenty- 
first  of  January,  1887,  and  on  the  second  time  on  the  fourth  of  February, 
1887,  and  that  the  election  was  held  on  the  day  thereafter.  The  act  under 
which  this  election  was  purported  to  have  been  held  was  silent  as  to  the  length 
of  the  notice.  It  was  necessarily  silent,  because  the  legislature  had  already 
passed  a  g^eneral  act  upon  the  subject,  and  was  forbidden  by  the  constitution 
from  passing  any  local  act,  after  passing  a  general  act  upon*the  same  subject 
of  election  and  notice. 

The  genera]  law,  as  prescribed  in  section  508<  of  the  Code,  provides  that 
when  any  county,  municipality,  or  division  shall  desire  to  incur  any  bonded 
debt  as  prescribed  in  paragraphs  1  and  2,  §  7,  art.  7,  of  the  constitution  of 
1877,  "the  officers  charged  with  levyinff  taxes,  contracting  debts,"  etc.,  "for 
the  county,  municipality,  or  division,  shall  give  notice  for  the  space  of  thirty 
days  next  preceding  the  day  of  election  in  the  newspaper  in  which  the  sheriff's 
advertisements  for  the  court  are  published,  notifying  the  people  [qualified 
voters]  that  on  the  day  named  an  election  will  be  held  to  determine  the  ques- 
tion whether  bonds  shall  be  issued  by  the  county,  municipality,  or  division." 
The  special  act  of  December  24,  1886,  being  silent  as  io  these  questions,  we 
hold  that  they  must  comply  with  the  general  law  upon  that  subject.  It  was  al- 
leged in  the  bill,  and  not  denied  in  the  answer,  that  this  notice  was  only  pub- 
llBhed  twice,  to-wit,  on  the  twenty-first  of  January  and  the  fourth  of  Febru- 
ary; and,  the  publication  not  being  in  accordance  with  the  general  law  upon 
that  subject,  there  was  no  authority  to  hold  said  election  at  the  time  and  place 
it  was  held. 

3.  It  is  also  alleged  by  the  plaintiff  that  the  notice  as  given,  even  if  it  had 
been  published  a  sufficient  length  of  time,  was  not  full  enough,  and  did  not 
comply  with  section  508^  of  the  Code.  We  think  this  ground  is  well  taken. 
That  section,  as  we  said  before,  requires  that  the  notice  shall  specify  what 
amount  of  bonds  are  to  be  issued,  for  what  purpose,  what  interest  they  are  to 
bear,  how  much  principal  and  interest  to  be  paid  annually,  and  when  to  be 
fully  paid  off.  The  notice  published  by  the  defendants  was,  in  substance, 
that  an  election  would  be  held  on  the  day  named,  for  the  purpose  of  ascertain- 
ing whether  the  bonds  should  be  issued  or  not;  but  did  not  specify  the  amount 
of  bonds  to  be  issued,  what  interest  they  were  to  bear,  how  much  principal 
and  interest  to  be  paid  annually,  nor  when  they  were  to  be  fully  paid  off.  It 
is  insisted  by  the  defendant  in  error  that  the  act  itself  was  published  before 
the  day  of  the  election,  and  therefore  that  this  act,  prescribing  the  amount  and 
interest  of  the  bonds,  and  when  they  were  to  be  paid  off,  was  a  sufficient 
compliance  with  the  statute,  and  that  out  of  189  voters  only  17  voted  against 
the  measure.  We  do  not  think  that  this  is  a  sufficient  answer.  The  law 
v.4s.B.no.3 — 11 
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requires  SO  days'  notice,  and  requires  that  notice  to  contain  certain  things. 
When  a  county  or  municipality  undertakes  to  incur  a  debt,  and  to  tax  the  peo- 
ple for  the  purpose  of  paying  the  interest  and  principal  of  that  debt,  they  roust 
comply  with  the  law  strictly.  Nor  does  it  matter  with  how  great  an  unanim- 
ity the  action  of  the  mayor  and  council  is  ^proved  by  the  people,  still,  if 
there  are  four  tax-payers,  or  even  one,  objecting  to  incurring  the  debt,  he  or 
they  have  a  right  to  appeal  to  the  courts  to  prevent  the  illegal  issuance  of 
bonds  as  evidence  of  that  debt. 

4.  It  was  also  insisted  by  counsel  for  the  defendant  in  error  that  this  act 
did  not  fall  under  paragraph  1,  8  7,  art.  7,  of  the  constitution,  (Ck)de,  J  5191,) 
as  to  incurring  debts,  but  that  it  was  under  paragraph  1»  §  4,  art.  b,  of  the 
constitution,  (section  5207,)  which  allows  municipal  corporations,  upon  the 
recommendation  of  the  corporate  authority,  to  establish  and  maintain  the  pub- 
lic schools  by  local  taxation.  We  do  not  agree  with  counsel  in  this  construc- 
tion. The  act  under  consideration  provides  for  the  issuance  of  bonds, — 
which  is  to  incur  a  debt.  It  is  true  that  the  bonds  were  to  be  issued,  not  to 
establish  a  public  school  system,  but  to  build  schooi^houses.  It  is  not  for  the 
purpose  of  raising  a  tax,  but  for  the  purpose  of  issuing  bonds.  Section  5207 
of  the  constitution  provides  that  municipalities  may  establish  and  maintain 
public  schools,  not  by  the  issuing  of  bonds  or  the  incurring  of  a  debt,  but  by 
local  taxation.  Was  the  election  held  on  the  fifth  of  February,  1887,  an  elec- 
tion provided  tor  by  this  section  of  the  constitution?  That  election  was  to 
ascertain  the  wishes  of  the  people  as  to  whether  the  bonds  should  be  issued  or 
not.  Does  not  the  latter  clause  of  this  section  of  the  constitution  (section 
5207)  prescribe  that  no  such  local  law  as  to  establishing  and  maintaining 
public  schools  by  local  taxation  shall  take  effect  until  the  local  law  shall  have 
been  submitted  to  a  vote  of  the  qualified  voters  in  said  municipality,  and  ajy- 
proved  by  a  two-thirds  vote  of  the  persons  qualified  to  vote  at  such  election? 
Is  not  that  the  proper  construction  ot^the  clause  of  the  constitution?  Does 
not  the  local  law  passed  by  the  legislature  upon  the  recommendation  of  the 
municipal  corporation  to  establish  and  maintain  public  schools  by  local  tax- 
ation have  to  be  voted  on  and  accepted  by  the  qualified  voters  before  the 
law  itself  takes  effect?  Query.  We  therefore  rule  that  when  a  county  or 
town  or  city  desires  to  incur  a  debt,  and  issue  bonds  th^efbr,  they  must<x>m- 
ply  strictly  with  the  general  law  upon  the  subject  of  notice  of  election,  and 
what  that  notice  must  contain ;  and,  the  defendants  in  error  not  having  done 
this,  the  court  erred  in  not  granting  the  injunction  prayed  for.  Judgment 
reversed. 


*  Ghbatham  v.  Lord. 

(S^prwiM  Obtari  of  Oeorgia,    Noyember  8, 1SS7.) 

Husband  ak©  Wifs— Sbpabatk  Estatk— Wip«*8  Eabnings. 

A  husband  told  the  vendor  of  a  house  and  lot  that  the  deed  was  to  be  made  to  his 
wife,  and  that  be  expected  to  sell  hia  property  in  R.,  and  turn  the  money  over  to 
bis  wife,  which  would  enable  him  to  make  the  first  payment.  He  gave  his  four 
notes  for  the  purchase  money,  and  the  vendor  executed  to  him  a  bond  for  title. 
The  husband  sold  his  property  in  R.,  gave  his  wife  the  money,  which  she  returned 
to  him,  and  with  it  he  made  the  first  paynient.  The  wife  kept  a  boarding-house, 
(some  of  thesuppllee  for  which  she  bought  from  her  husband,)  and  from  the  pro- 
ceeds she  turned  over  sofSoient  money  for  the  payment  of  two  more  notes.    The 

I,  husband  failed  in  business,  transferred  to  his  wife  the  bond  for  title,  and  upon  the 
non-payment  of  the  last  note  the  vendor  sued  the  husband,  obtained  judgment,  and 
executed  it  on  the  house  and  lot.  In  an  action  by  the  wife  against  the  vendor  to 
recover  the  amount,  which  she  alleged  was  paid  out  of  her  separate  estate,  keli, 
that  as  she  knew  that  her  husband  was  to  buy  the  property  in  the  way  it  was  bought, 
and  that  she  was  not  to  have  the  deed  unti^  the  money  was  paid,  she  could  not  re- 
cover. 

Brror  from  superior  court,  -Washington  county;  LuMPKnY,  Judge. 
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Plaintiff,  Mrs.  Lord,  brought  an  action  against  Oheatham  to  recover  the 
amount  which  she  alleges  was  paid  out  of  her  separate  estate  by  her  husband 
for  a  house  and  lot.    Judgment  for  defendant,  and  plaintiff  appealed. 

R.  W.  CamoeUt  H,  D.  D.  Twiggs^  and  0.  H.  Rogers^  for  plaintiff  in  error. 
Evans  dk  Bvans  and  F,  H.  Saffold,  for  defendant  in  error. 

Blandfobd,  J.  J.  F.  Lord,  the  husband  of  Slla  £.  Lord,  bargained  with 
Cheatham  for  the  purchase  of  a  house  and  lot  in  the  town  of  Davisborough. 
Lord  stated  to  Cheatham  that  he  expected  to  sell  to  one  Jordan  a  house  and 
lot,  which  he  owned  in  the  Tillage  of  Riddleville,  and  intended  to  give  his 
wife  the  money  arising  from  the  sale  thereof,  and  that  that  would  enable  him  to 
make  the  first  payment  on  the  house  and  lot  purchased  from  Cheatham.  He 
also  stated  to  Cheatham  that,  when  the  deed  was  made  to  this  house  and  lot 
in  Davisborough,  it  was  to  be  made  to  Ms  wife,  Ella  E.  Lord.  He  gave  his 
notes  for  the  purchase  money  as  follows:  One  note  for  $500,  due  December 
25, 1^0,  and  three  notes  for  $666.66  each,  falling  due  respectively  on  the  first 
of  January,  1882,  the  first  of  January,  1883,  and  the  first  of  January,  1884. 
Cheatham  executed  to  Lord  a  bond  for  title,  conditioned  to  make  title  to  this 
property  when  these  notes  were  paid.  Lord  sold  the  house  and  lot  in  Riddle- 
ville, and  gava  his  wife  the  money.  She  afterwards  gave  it  back  to  him,  and 
out  of  that  money  he  made  the  first  payment  of  $500.  Lord  and  his  wife  re- 
moved from  Riddleville  to  Davisborough,  and  went  into  the  house  purchased 
from  Cheatham,  and  the  wife  there  kept  a  boarding-house.  From  the  proceeds 
ot  this  boarding-house  she  turned  over  to  her  husband  sufSicient  money  to 
make  the  payments  falling  due  on  the  first  of  January,  1882,  and  the  first  of 
January,  1883;  of  $666.66  each.  It  was  shown  by  the  testimony  of  Mrs.  Lord 
that  she  got  most  of  the  supplies  to  run  this  boarding-house  from  her  husband, 
who  was  keeping  a  little  store  in  Davisborough,  and  that  she  bought  part  of 
the  supplies,  such  as  chickens,  ^gs,  etc.,  from  others  with  money  arising 
from  the  boarding-house  business.  In  1883  Lord  failed  in  business.  He 
transferred  to  his  wife  this  bond  for  title  from  Cheatham.  The  last  of  the 
notes  given  by  Lord  to  Cheatham  became  due,  and  was  not  paid,  and  Cheat- 
ham sued  Lord  upon  the  same,  and  filed  in  the  office  of  the  clerk  of  the  su- 
perior court,  under  the  Code,  a  deed  to  Lord  for  the  hoQse  and  lot.  Judgment 
was  obtained  against  Lord,  and  was  levied  on  the  house  and  lot,  which  were 
sold,  and  a  sufficient  sum  thereby  realized  tosatisl^  the  judgment,  and  a  balance 
was  left  in  the  hands  of  the  sheriff.  Before  the  sale  took  place,  Mrs.  Lord 
requested  Cheatham  to  make  a  deed  to  one  Brown,  wliich  he  agreed  to  do 
upon  certain  terms;  that  is  to  say,  that  he  should  retain  a  poi^ion  of  the 
money  ta  save  himself  harmless  from  certain  creditors  of  Lord.  Mrs.  Lord 
did  not  agree  to  this,  and  no  such  deed  was  made.  Upon  this  state  of  facts, 
Mrs.  Lord  brought  her  action  against  Cheatham  to  recover  the  amount  which 
she  allegee  was  p^d  out  of  her  separate  estate  by  her  husband  to  Cheatham; 
and  upon  the  trial  of  the  case  the  Jury  found  a  verdict  for  Mrs.  Lord  for 
$1,1779.20.  A  motion  for  a  new  trial  was  made  by  Cheatham,  upon  the 
ground  that  the  verdict  was  contrary  to  law  and  to  the  evidence.  The  court 
below  refused  to  grant  a  new  trial.  A  different  judge  presided  on  the  mo- 
tion for  new  trial  from  the  judge  who  tried  the  case.  The  refusal  to  grant  a 
new  trial  is  excepted  to  by  Cheatham,  and  the  same  is  assigned  as  error. 

We  have  examined  the  cases  decided  by  this  court,  and  find  no  adjudication 
or  decision  of  any  case  like  this.  The  nearest  to  it  is  the  case  of  Chappell  v. 
Bapd,  61  Oa.  666.  But  in  this  case,  it  will  be  observed,  the  husband  took  the 
money  of  his  wife,  which  belonged  to  her  separate  estate,  without  her  knowl- 
edge and  consent,  and  paid  it  as  part  of  the  purchase  money  of  a  lot  of  land 
which  he  had  bought  and  to  which  he  obtained  a  bond  for  title.  In  that  case 
he  made  a  deed  to  his  wife.  The  court  held  tliat,  under  these  facts,  the  wife 
oouid  reoorer  back  the  money.    But  in  the  present  case  it  will  be  observed 


Digitized  by 


Google 


164  SOUTHEASTERN   BEFOBTEB.  [Qe. 

that  Mrs.  Lord  knew  from  the  start  that  her  husband  was  to  buy  this  property 
from  Cheatham  in  the  way  it  was  bought,  and  was  to  use  her  money — her  sep- 
arate estate  money,  as  she  calls  it — in  payment  for  the  property;  aiid  knew 
that  she  was  to  have  the  deed  to  the  property  when  the  money  was  paid.  We 
think,  under  the  circumstances,  that  if  all  the  money  had  been  paid  by  Lord 
to  Cheatham  for  this  property,  and  Cheatham  had  executed  a  deed  to  Lord,  a 
trust  would  have  resulted  to  Mrs.  Lord,  and  she  being  sui  juris  and  in  pos- 
session of  the  property,  the  trust  would  have  executed  itself,  and  she  would 
have  had  the  title  to  the  property.  It  would  have  been  her  property.  Under 
section  2314  of  the  Code,  and  the  subsections  thereto,  we  think  this  result 
would  have  taken  place.  In  this  whole  transaction  Lord  was  but  the  agent 
of  his  wife.  The  understanding  between  them  at  the  start  was  that  he  was 
to  buy  the  property  in  the  way  in  which  he  did  buy  it,  and  that  she  was  to 
have  the  title  to  it,  according  to  the  testimony  introduced  by  her  on  the  trial 
of  the  case.  If  the  testimony  of  Cheatham  is  to  be  relied  upon,  he  (Cheatham) 
knew  nothing  about  the  money  being  the  separate  estate  of  the  wife  when  it 
was  paid  to  him,  but  it  does  not  make  any  difference,  in  the  view  we  take  of 
it.  Taking  as  true  the  testimony  introduced  by  the  defendant  in  error,  Mrs. 
Lord,  we  think  she  had  no  right  to  recover  from  Cheatham  this  money  which 
had  been  paid  by  her  husband  to  Cheatham  for  property  which  was  to  be  hers. 
Therefore  we  think  that  the  verdict  of  the  jury  in  this  case  was  without  evi- 
dence to  support  it,  and  was  contrary  to  law,  and  that  the  court  erred  in  re* 
fusing  to  grant  a  new  trial.    Judgment  reversed. 


(79  Gb.  724) 

Rhodes  f>.  Dioeinson. 

(Sv^eme  Court  of  Georgia,    November  10,  1887.) 

Trovkb  ahd  Cohvkbsion— Conditional  Sale. 

By  an  agreement  for  the  sale  of  two  mules,  it  was  stipulated  that  the  title  was  to 
remain  in  the  vendor  until  the  purchase  money  was  paid,  and  that  the  vendee  waa 
to  be  responsible  for  any  loss  that  happened  to  them.  Upon  non-payment,  the 
vendor  demanded  the  mules.  Heid,  that  the  vendee  having  sold  one  of  them  with- 
out vendor's  consent,  it  was  a  conversion,  and  an  action  of  trover  would  lie. 

Error  from  city  court,  Richmond  county ;  Eye,  Judge. 

The  plaintiff,  Rhodes,  brought  an  action  of  trover  to  recover  two  mules, 
was  nonsuited,  excepted,  and  appealed. 

William  H,  Flamming,  for  plaintiff  in  error.  Harper  (&  Bro.^  for  defend- 
ant in  error. 

Blandford,  J.  The  facts  in  this  case  are  succinctly  stated  in  the  brief  of 
counsel  for  the  plaintiff  in  error  as  follows:  On  February  23, 1885,  plaintiff 
sold  defendant  one  sorrel  mule  and  one  brown  mare  mule,  in  good  condition. 
The  title  was  to  remain  in  plaintiff  till  price  was  paid.  The  defendant  was 
to  be  responsible  for  loss  or  destruction  of  the  property.  The  note  was  not 
paid  at  maturity,  which  was  November  1,  1885.  On  April  1,  1886,  balance 
due  on  note  was  about  $105  principal,  with  interest.  Frequent  demands 
were  made  on  defendant  for  the  money  or  the  mules.  It  was  made  known 
to  defendant  that  the  mules  were  not  to  be  taken  in  settlement  of  the  debt, 
but  were  to  be  sold,  and  the  balance  of  the  money,  after  paying  the  debt,  was 
to  be  returned  to  him.  Defendant  asked  for  more  time,  which  was  allowed 
him.  In  January,  1886,  plaintiff,  at  defendant's  request,  consented  for  de- 
fendant to  sell  one  of  the  mules  to  a  party,  represented  by  defendant  as  reli- 
able, for  a  specific  price  and  on  specific  time,  and  with  other  specific  condi- 
tions, as  that  title  was  to  remain  in  plaintiff;  note  to  be  signed  by  buyer  and 
indorsed  by  defendant,  and  defendant's  liability  on  first  note  to  continue,  and 
the  new  note  to  be  returned  to  plaintiff's  attorney.  The  new  note  was  drawn 
up  and  sent  to  def endant»  but  was  never  returned  to  plaintiff  or  her  attorney. 
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On  December  21,  1886,  plaintiff  sent  her  agent  to  take  possession  of  the 
mules.  Defendant  delivered  to  him  the  sorrel  mule,  and  a  small  mouse- 
colored  horse  in  the  place  of  the  other  mule,  both  animals  being  in  wretche4 
condition  and  almost  starved.  The  horse  was  well  cared  for»  but  died  in  a 
few  days.  The  mule  was  valued  at  $85,  and  to  save  expense  at  the  stable 
plaintiff  took  the  mule  at  that  price.  As  soon  as  plaintiff  saw  the  horse,  she 
notified  the  defendant  she  would  not  accept  it.  Defendant  replied  he  could 
get  the  mule,  and  would  do  so.  When  plaintiff's  agent  went  to  get  the 
mules,  defendant  said  he  had  traded  off  the  other  mule  for  the  horse.  On 
January  25,  1887,  plaintiff  began  her  action  of  trover  in  the  city  court  of 
Richmond  county,  for  the  recovery  of  the  brown  mare  mule,  and  sued  out 
bail  process,  but  agreed  for  the  time  not  to  require  arrest,  or  bond;  and  the 
case  was  tried  on  the  declaration  in  trover.  Plaintiff  elected  to  take  a  verdict 
for  the  mule,  to  be  discharged  by  the  payment  of  whatever  sum  might  be 
found  to  be  due  on  the  note.  The  court  granted  a  nonsuit,  and  the  plaintiff 
excepted. 

We  think  that  the  plaintiff  made  out  a  prima  facie  case  that  she  was  en- 
titled to  recover  on  the  facts,  and  that  court  did  wrong  to  grant  a  nonsuit. 
Mrs.  Rhodes  had  a  right  to  make  the  bargain  she*  made  with  the  defendant, 
Dickinson.  The  title  was  to  remain  in  her  until  the  purchase  money  was  all 
paid;  and  furthermore,  under  that  contract,  Dickinson  was  to  be  responsible 
for  any  loss  that  happened  to  this  property.  If  the  mules  had  died,  he  would 
have  had  to  pay  for  them  just  as  he  would  if  they  had  lived.  They  were  both 
bound  by  the  contract.  She  demanded  the  mules  of  Dickinson.  Dickinson 
sold  one  of  the  mules.  That  was  a  conversion  of  the  property  which  gave  the 
plaintiff  the  right  of  action  in  trover,  even  without  the  demand,  if  the  con- 
version was  miade  without  her  consent.  It  appears  that  he  did  convert  the 
mule  without  her  knowledge  or  consent,  and  that,  when  she  took  back  the 
horse,  (which  died  soon  after,  and  was  of  no  value,)  she  took  it  under  a  con- 
tract with  Dickinson  that  she  only  received  it  to  have  it  sold,  and  to  have  the 
balance  of  the  money,  after  paying  her  debt,  returned  to  him. 

We  think  the  court  erred  in  granting  a  nonsuit,  and  the  judgment  is  re- 
versed. 


(79  Oa.  234) 

Augusta  &  K.  R.  Co.  f>.  Killian. 
KiLLiAN  D.  Augusta  &  K.  R.  Go. 

{Supreme  Court  of  Oeorffia,    November  22,  1SS7.) 

1.  Mastbb  ahd  Sbbvant— Whek  Relation  Existb. 

PlaiutifiTs  husband,  an  employe  of  the  Port  Royal  Railroad  Company,  was  killed 
by  am  accident  while  the  train  of  the  former  was  on  the  track  of  the  Augusta  road. 
Heid,  in  an  action  for  damages,  that  deceased  was  not  an  employe  of  the  Augusta 
road. 
%  Bailboad  Gohpahixb— Nkoliobkob— Usb  of  Otheb  Tbackb. 

In  an  action  for  damages  sustained  by  an  employe  of  the  Port  Royal  Railroad, 
while  its  train  was  by  license  running  on  the  track,  alleged  to  have  been  defective, 
of  the  Augusta  railroad,  held,  that  the  latter  company  was  liable  If  it  failed  to  fur- 
nish a  track  over  which  the  train  might  safely  run. 
8.  Same. 

In  such  case,  if  the  injury  was  caused  by  a  defect  in  the  trucks  of  the  cars  of  the 
company  of  which  plaintiff's  husband  was  an  employe,  she  cannot  recover  from 
the  otlier  company.  But  if  caused  both  by  a  defect  in  the  trucks  of  the  cars  of  the 
Port  Royal  and  in  the  track  of  the  Augusta  Company,  then  plaintiff  would  be 
entitled  to  recoverin  the  proportion  the  defective  track  contributed  to  the  injury. 
4.  Same. 

If  an  accident  resulting  in  the  death  of  plaintiff's  husband  was  caused  solely  by 
the  defect  in  the  track  of  a  railroad  over  which  the  train  of  another  com  pan  v,  on 
which  deceased  was  employed,  passed,  and  he  was  not  negligent,  and  could  not 
bav^  avoided  the  injury  by  the  exercise  of  reasonable  care,  the  company  whose  a&- 
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fectiye  track  caosed  the  accident  will  be  liable  for  damaees,  but  tbey  should  be  re* 
dnced  as  in  case  of  contributory  negligence,  if  deceasea  was  negligent,  bat  oonld 
not  have  avoided  the  result  of  defendant's  negligence  by  reasonable  oare. 
••  Nboliobitox— Pbotinos  of  Jury— IiisTRuoTioNS. 

An  instruction  as  to  what  is  ordinarv  care,  and  what  is  negligenoe,  Md  oror,  as 
the  determination  of  that  question  is  for  the  jury. 

6.  Pamaoks— Death  by  Wbokoful  Act— Statioh  ih  Line. 

In  an  action  to  recover  damages  for  the  death  of  plaintifTs  husband,  caused  by 
the  negligence  of  defendant,  the  inquiry  as  to  personal  expenses  of  deceased,  to  be 
deducted  f^om  amount  of  recovery,  is  not  linnted  to  his  food  and  clothing,  but  his 
habits,  station  in  life,  and  means  and  manner  of  living,  may  be  proved  for  the  con- 
sideration of  the  Jury. 

7.  DxPOeinOV— lATBSBOeATOBIXB— CsOSS-IimUlBOGATOBIBB. 

Interrogatories  had  been  answered  by  a  witness  for  plaintifl^  and  were  crossed  by 
defendant,  bnt  the  latter,  to  lay  a  foundation  to  impeach  that  witness,  sued  out  and 
was  allowed  a  second  set  of  cross-interrogatories.  Held  no  error,  and  defendant  did 
not  thereby  make  him  its  witness. 

8.  BAMB—QUALinOATIOir  OF  OOMMISSiOHBBS. 

The  finding  of  the  lower  court,  supported  by  evidence,  that  a  commissioner  tak- 
ing interrogatories  was  not  attorney  for  one  of  the  parties,  will  not  be  disturbed  od 
writ  of  error. 

Error  from  superior  oonrf,  Richmond  county;  Bonet,  Judge. 
Jos.  SanaM  and  /.  B.  Cummingt  for  plaintiff  in  error.    /.  S.  dk  W.  T* 
Davidson,  contra, 

Simmons.  J.  Catherine  E.  KiUian  brought  suit  against  the  Augusta  A 
Knoxville  Bailroad  Company  for  damiiges.  She  alleged  that  her  husband, 
John  n.  KiUian,  was  an  employe  of  the  defendant,  and  while  engaged  in  the 
performance  of  his  duties  as  such,  without  any  fault  or  negligence  on  his 
part,  and  by  the  fault  and  negligence  of  the  defendant,  was  thrown  from  a 
train  of  cars,  and  run  over  and  lulled.  She  alleged  that  the  fault  anid  negli- 
gence of  the  railroad  company  consisted  in  the  violation  of  the  ordinance  of 
the  city  of  Augusta  which  prohibits  the  running  of  railroad  cars  through  its 
streets  at  a  greater  rate  of  speed  than  five  miles  per  hour;  in  the  cars  being 
so  run  through  the  streets  of:  said  city  upon  a  defective  curve,  which  was  not 
the  standard  gauge  by  from  half  an  inch  to  an  inch  and  a  half;  in  said  curve 
not  being  properly  elevated  and  lined  up  from  two  to  five  inches;  in  allowing 
dirt,  mud,  etc.,  to  accumulate  in  said  curve,  and  not  keeping  the  curve  clear 
and  cleaned  out;  and  in  not  keeping  a  guard-rail  on  the  lower  side  of  said 
curve,  to  prevent  the  wheel  from  mounting  and  running  off  on  the  upper  side 
of  said  curve;  and  that  by  reason  of  this  illegal  running,  and  these  d^ects  in 
the  track  of  said  company,  the  car  upon  which  the  plaintiff's  husband  was 
riding  was  thrown  from  the  track,  and  he  was  killed. 

The  defendant  filed  a  plea  of  the  general  issue,  and  other  special  pleas,  which 
appear  in  the  record.  Upon  the  trial  of  the  case  the  Jury  returned  a  verdict 
for  the  plaintiff.  The  defendant  made  a  motion  for  a  new  trial  upon  the 
grounds  set  out  in  said  motion,  which  was  overruled  by  the  court,  and  the 
defendant  excepted  and  assigns  the  same  as  error.  The  plaintiff  also  filed  a 
cross-bill  of  exceptions,  alleging  errors  in  the  rulings  of  the  court  during  the 
progress  of  the  trial,  and  in  certain  charges  of  the  court,  which  are  set  out  in 
the  cross-bill  of  exceptions,  and  which  will  be  referred  to  further  on  in  this 
opinion. 

it  appears  from  the  record  that  the  Augusta  &  Knoxville  Bailroad  Company 
had  only  completed  its  track  a  short  distance,  to-wit,  from  their  depot  in  the 
city  of  Augusta  to  the  Sibley  mills ;  that  they  had  not  commenced  doing  a  gen- 
eral business;  that  they  had  no  rolling  stock  of  their  own,  but  sometimes 
would  hire  engines  and  cars  to  transport  freight  from  their  depot  in  the  city^ 
to  said  Sibley  mills.  It  appears  further,  from  the  record,  that  Mr.  Fisher,  a 
wood-dealer  in  the  city  of  Augusta,  had  engaged  a  train  of  the  Port  Royal  A 
Augusta  Bailroad,  (running  from  Fort  Boyal,  South  Carolina,  to  Augusta*) 
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and  had  it  loaded  with  wood  or  slabs  in  the  state  of  South  Carolina,  and  trans- 
ported to  the  city  of  Augusta  over  said  Port  Royal  &  Augusta  Bailroad.  This 
load  of  wood  or  slabs  had  been  sold  or  engaged  by  him  to  the  Sibley  mills. 
Wishing  to  avoid  the  expense  of  unloading  from  one  train  and  loading  upon 
another,  after  the  train  arrived  at  the  depot  of  the  Port  Boyal  &  Augusta 
Bailroad  in  the  city  of  Augusta,  Fisher  obtained  the  permission  of  Mr.  Flem- 
ing, the  superintendent  of  the  Port  Boyal  &  Augusta  Bailroad  Company,  for 
the  train  to  proceed  from  the  depot  of  the  latter,  on  the  track  of  the  Georgia 
Bailroad  Company,  and  thence  over  the  Augusta  &  Summerville  Bailroad, 
which  connected  with  the  Augusta  &  Knoxville  Bailroad,  and  to  proceed  along 
the  track  of  the  latter  road  to  the  Sibley  mills.  The  train  consisted  of  eight 
flat  car*,  loaded  with  wood,  pushed  forward  by  a  locomotive  from  behind,  and 
man  ned  by  employes  of  the  Fort  Boyal  &  Augusta  Bailroad.  John  H.  Killian, 
the  plaintiiTs  husband,  was  by  direction  of  Mr.  Fleming,  the  superintend- 
ent, to  accompany  this  train  to  the  Sibley  mills,  for  the  purpose  of  seeing  that 
it  was  unloaded  promptly  and  returned  to  thePort  Boyal  &  Augusta  Bailroad. 
When  the  train  arrived  at  the  depot  of  the  Augusta  &  Knoxville  Bailroad,  an 
arrangement  was  made  with  Mr.  Twiggs,  the  superintendent  of  the  latter 
road,  for  it  to  proceed  to  the  Sibley  mills.  Twiggs,  the  superintendent,  or- 
dered one  Steve  Burton  to  go  upon  the  engine  and  act  as  a  pilot,  and  inform 
the  engineer  of  the  curves  and  "tight  places"  in  the  track.  Twiggs,  together 
with  Killian  and  two  others,  mounted  the  front  flat  car,  and  Twiggs  gave 
the  signal  to  start.  The  train  proceeded  from  the  depot  of  the  Augusta  & 
Knoxville  Bailroad  towards  the  Sibley  mills,  and,  when  about  to  reach  the 
curve  of  the  road  on  Greene  street,  Burton  told  the  engineer  to  put  on  more 
steam,  or  he  would  be  stalled  at  the  curve.  The  engineer  did  put  on  steam, 
and  the  front  wheels  of  the  front  car  ran  off  on  or  about  the  crossings  where 
the  curve  was  situated.  Killian  and  others  were  standing  on  top  of  the  wood, 
and,  when  the  front  wheels  left  the  track,  the  standards  which  held  the  wood 
were  broken,  and  the  wood  fell,  precipitating  Killian  under  the  wheels  of  the 
car,  which  ran  over  him,  and  killed  him.  Twiggar  and  the  others  escaped  in- 
jury.   These  are  the  main  facts  in  the  case  as  disclosed  by  the  record. 

1.  Under  the  view  which  we  take  of  this  case.  It  is  unnecessary  for  us  to 
pass  upon  each  and  all  of  the  assignments  of  error  set  out  in  the  motion  for  a 
new  trial.  It  occurs  to  us  that  the  case  was  submitted  to  the  jury  by  th6 
court  on  a  wrong  theory.  The  court  seemed  to  think  that  this  case  was  gov- 
erned by  the  ruling  in  the  case  of  Railroad  Co,  v.  Mayes,  49  Ga.,  355.  We 
do  not  think  that  the  principle  ruled  in  that  case  )s  applicable  to  this  case,  ac- 
cording to  the  facts  disclosed  by  the  record.  In  this  case  the  train,  with  all 
the  employes  necessary  to  manage  it,  belonged  to  the  Port  Boyal  &  Augusta 
Bailroad;  and  we  think  that  the  only  duty  or  obligation  Owed  by  the  Augusta 
&  Knoxville  Bailroad  to  these  employes  was  to  have  a  reasonably  safe  track 
over  which  their  csirs  were  to  be  transported.  In  the  case  in  49  Ga.,  Mayes 
was  acting  fireman  on  a  train  of  the  Macon  &  Augusta  Bailroad  Company, 
and  was  injured  by  that  train  coming  into  collision  with  the  GeorgiarBailroad 
train,  which  the  Macon  &  Augusta  Bailroad  Company  had  allowed  to  come 
upon  their  track.  In  that  case  it  was  not  ruledthat,  if  any  of  the  employes  of 
the  Georgia  Bailroad  had  been  injured,  the  Macon  So  Augusta  Bailroad  would 
have  been  liable,  but  it  was  ruled  that  the  Macon  &  Augusta  Bailroad  was 
liable  to  third  persons  and  to  the  public,  for  aUowing  this  Georgia  Bailroad 
train  to  come  upon  its  franchise.  If  Killian  had  been  in  the  employment  of 
the  Augusta  &  Knoxville  Bailroad,  or  if  he  had  been  a  citizen  not  connected 
with  either  of  the  roads,  and  had  been  injured  by  the  running  of  this  train 
belonging  to  the  Port  Boyal  &  Augusta  Bailroad,  the  Augusta  &  Knoxville 
Bailroad  would  have  been  liable,  under  the  rbling  in  49  Ga.  But  as  he  was 
aa  employe  of  the  Port  Boyal  &  Augusta  Bailroad,  whose  train  had  been  sent 
upon  the  track  of  the  Augusta  &  Knoxville  Bailroad,  for  the  purpose  of  de- 
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livering  its  freight,  we  do  not  think  that  the  latter  road  is  liable  to  him  for 
any  injury,  unless  it  was  caused  by  the  defective  track,  or  some  negligence  on 
the  part  of  the  servants  of  the  Augusta  &  Knox  vile  Railroad.  If  a  person 
brings  his  own  car  to  be  transported  by  a  railroad  company,  that  company 
would  certainly  not  be  liable  to  him  for  any  damages  occasioned  by  a  defect 
in  the  car  itself ;  but  as  to  third  persons,  persons  not  belonging  to  that  partic- 
ular car,  the  company  would  be  liable.  As  this  case  is  to  be  sent  back  for  a 
new  trial,  we  will  decide  the  law  applicable  to  the  case  disclosed  by  the  rec- 
ord, so  that  the  court  may  submit  the  same  to  the  Jury  in  accordance  with  the 
views  we  entertain  of  the  law,  under  the  facts  now  before  us. 

We  hold,  under  the  facts  disclosed  by  the  record,  that  Killian  was  not  an 
employe  of  the  Augusta  &  KnoxviUe  Railroad;  and  therefore  the  charges  of 
the  court,  as  to  whether  Killian  was  free  from  fault  and  negligence  as  an  em- 
ploye of  the  Augusta  &  KnoxviUe  Railroad,  and  the  latter  in  fault,  were  not 
applicable  to  the  case. 

2.  We  hold  that  he  was  an  employe  of  the  Port  Royal  &  Augusta  Railroad 
Company,  and  that  the  only  obligation  the  Augusta  So  KnoxviUe  Railroad 
was  under  to  him  was  to  furnish  him  a  safe  track  on  which  his  train  might  be 
safely  run ;  and  if  the  Augusta  &  KnoxviUe  Railroad  Company  failed  to  do 
this,  and  he  was  injured  solely  by  the  defect  in  the  defendant's  track,  the  plain- 
tiff would  be  entitled  to  recover  in  this  suit. 

3.  We  hold  that  if  the  injury  to  KiUian  was  occasioned  solely  by  a  defect 
in  the  trucks  of  the  car  belonging  to  the  Fort  Royal  &  Augusta  Railroad,  the 
plaintiff  would  not  be  entitled  to  recover. 

4.  We  hold  that  if  the  injury  was  caused  both  by  a  defect  in  the  track  and 
a  defect  in  the  trucks,  then  the  plaintiff  would  be  entitled  to  recover  in  the 
proportion  the  defect  in  the  track,  as  compared  to  the  defect  in  the  trucks, 
contributed  to  the  injury. 

5.  The  Augusta  &  KnoxviUe  Railroad,  as  to  the  safety  of  its  track,  was 
liable  to  Killian  as  a  passenger;  and  if  the  injury  was  caused  solely  by  a  defect 
in  the  track,  and  he  was  not  negligent,  or  could  not  have  avoided  the  injury 
by  the  exercise  of  ordinary  care  and  diligence,  the  plaintiff  would  be  entitled 
to  recover  the  amount  of  damages  she  has  sustained.  If  he  was  negligent, 
but  could  not  have  avoided  the  Injury  caused  by  the  defendant's  negUgence, 
by  the  exercise  of  ordinary  care,  then  the  damages  should  be  diminished  as  in 
cases  of  contributory  negligence. 

6.  The  defendant  in  error  in  this  case  filed  a  cross-bUl  of  exceptions  on  va- 
rious grounds  set  out  therein,  and,  as  the  case  is  to  be  sent  back  for  a  new 
trial,  it  becomes  our  duty  to  pass  upon  them.  There  was  no  error  in  striking 
from  the  plaintiff's  declaration  the  words  set  out  in  the  cross-bill  of  excep- 
tions. They  were  totally  irrelevant  to  the  case ;  no  evidence  could  have  been 
introduced  to  sustain  them,  and  they  ought  not  to  have  been  in  the  declara- 
tion. There  was  no  error  in  ruling  out  the  testimony  of  Mrs.  Killian  going 
to  sustain  the  allegations  stricken  from  the  declaration. 

7.  There  was  no  error  in  allowing  a  second  set  of  cross-interrogatories  sued 
out  by  the  defendants  for  L.  Frank  R^idford  in  this  case.  While  it  was  true 
that  the  defendants  had  crossed  the  original  set  of  interrogatories  sued  out  for 
Radford  by  the  plaintiff,  yet,  after  they  were  executed  and  returned  to  the 
court,  the  defendant,  wishing  to  propound  additional  cross-interrogatories, 
had,  in  our  opinion,  a  right  to  sue  out  additional  cross-interrogatories  to  lay 
the  ground  for  an  impeachment  of  said  Radford,  and  did  not  thereby  make 
him  its  witness. 

8.  The  question  as  to  whether  one  of  the  commissioners  taking  the  inteiw 
rogatories  was  attorney  for  the  defendant  in  this  case  was  submitted  to  the 
couit,  and  he  having  determined  from  the  evidence  before  him  that  he  was  not 
an  attorney,  and  the  evidence  sustaining  his  finding,  we  do  not  interfere  tbert^ 
with. 
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9.  We  see  no  error  in  allowing  the  answers  to  the  questions  propounded  to 
John  M.  Hayes  as  to  the  personal  expenses  of  KilHan.  We  do  not  think  that 
the  rule  as  heretofore  existing  in  this  state  limited  personal  expenses  of  the 
deceased  to  be  deducted  from  the  recovery  simply  to  his  fbod  and  clothing; 
but  that  the  personal  habits  of  the  deceased,  his  station  in  life,  his  means,  and 
his  manner  of  living,  might  be  proven  for  the  consideration  of  the  jury,  and 
they  be  allowed  to  deduct  what  they  might  consider  from  the  testimony  to  be 
his  reasonable  personal  expenses,  taking  all  these  things  into  consideration. 

10.  As  will  be  seen  from  our  views  in  the  former  part  of  this  opinion,  there 
was  no  error  in  the  court's  refusing  to  give  in  charge  the  requests  to  charge 
of  the  plaintiff  in  error  in  the  cross-bill  of  exceptions. 

11 .  We  think  the  court  erred  in  giving  in  charge  the  requests  of  the  de- 
fendant in  the  court  below  as  set  out  in  the  cross-bill  of  exceptions,  and  marked 
"A, "  "  B, "  "  C, "  "  D, "  and  "  E. "  The  question  of  what  is  ordinary  care,  and 
what  is  negligence,  is  one  exclusively  for  the  jury,  and  the  court  in  this  charge 
takes  this  question  from  their  consideration. 

In  the  case  of  Railroad  v.  Howard,  3  S.  £.  Bep.  426,  (March  term,  1887, 
of  this  court,)  Bleckley,  C.  J.,  in  rendering  the  opinion,  sajrs:  ''The  court 
cannot  instruct  the  Jury  what  a  prudent  man  would  do,  for,  in  legal  contem- 
plation, the  jury  knew  it  better  than  the  court.  If  instructions  on  that  sub- 
ject had  to  be  given,  the  jury  would  be  the  instructors,  and  the  court  the  in- 
structed; that  is,  the  jury  would  charge  the  judge  on  that  part  of  the  case, 
rather  than  receive  a  charge  from  him.  It  is  not  for  the  court  to  teach  the 
jury  the  ways  of  the  prudent  man,  but  to  warn  them  of  the  duty  on  the  part 
of  all  others  to  make  their  ways  like  his.  The  court  cannot  point  out  to  the 
jury  specifically  the  ways  of  the  prudent;  the  law  supposing  those  ways  better 
known  to  the  jury  than  to  the  judge." 

The  other  exceptions  in  this  cross-bill  are  covered  by  the  rulings  in  the  for- 
mer part  of  this  opinion. 

Judgment  reversed  upon  the  original  and  cross  bill  of  exceptions. 


(79  Oa.  466) 

Moore.  Ex'x,  v.  DrrrsoN,  Next  Friend. 
{Supreme  Oowi  cf  Qeorffia,    November  12, 1887.) 

1.  AppKAir— Review  op  Vkbdiot. 

Where  the  evidence  was  conflicting,  and  the  court  below  was  satisfied  with  the 
verdict,  it  will  not  be  disturbed. 

2,  WlTZrnS— COMPKTBNOT— TBANSAOnOIfS  WITH  DSCEABBD  PSBSONS. 

In  an  action  of  trover  against  an  executrix,  all  tliat  plaintiflT  testified  as  to  any 
act  of  the  deceased  was  drawn  out  on  cross-examination,  ffeld^  that  it  was  not 
error,  and  plaintiff  could  testify  as  to  what  occurred  between  her  and  the  executrix 
after  the  death  of  deceased. 

Error  from  city  court,  Kichmond  county;  Eve,  Judge. 

Cynthia  Dutson,  as  next  friend  of  her  minor  children,  plaintiff,  sued  Mrs. 
Moore,  executrix  of  Henry  Moore,  deceased,  defendant,  in  trover,  for  one  cow 
and  two  calves.    Judgment  for  plaintiff,  $75,  and  defendant  appealed. 

C.  Z,  McCord,  (by  ffartison  <fe  Peeples,)  for  plaintiff  in  error.  F>  W,  Ca- 
pers, Jr,t  (by  brief,)  for  defendant  in  error. 

Simmons,  J.  Mrs.  Cynthia  Dutson,  as  next  friend  for  her  minor  children, 
brought  an  action  of  trover  against  Mrs.  Moore,  executrix  of  Henry  Moore, 
alleging  that  Mrs.  Moore  was  in  possession  of  one  brindled  cow  and  two  calves, 
to  which  the  petitioner  claimed  title,  and  of  the  value  of  $100.  and  that  the  de- 
fendant, Mrs.  Moore,  had  convert -^il  them  to  her  own  use,  and  refused  to  de- 
liver the  c(\w  and  calves  to  the  petitioner,  or  pay  her  profit  thereof.  Mrs. 
Moore  filed  a  plea  of  not  guilty,  and  a  special  plea  that  lier  testator  had  acquired 
the  property  hona  fide,  for  value,  without  notice  by  the  trustee.  On  the  t^ial  of 
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ehe  case,  the  eyidence  for  the  plaintiff  was,  io  substance,  that  Mrs.  Dotson's 
mother-in-law  had  given  her  and  her  children  certain  peraonal  property,  in- 
cluding a  cow,  in  a  trust  deed,  not  to  be  subject  to  the  debts  of  the  husband 
of  Mrs.  Dutson,  or  for  any  contract  that  he  might  exeoufce,  with  the  power  in 
Mrs.  Dutson,  the  trustee,  to  dispose  of  the  same  at  auy  time,  without  an  or- 
der of  court.  This  trust  deed  was  proved  upon  the  testimony  of  Soutball,  who 
testified  that  he  wrote  the  deed,  and  that  the  copy  introduced  in  evidence  was 
a  substantial  copy  of  the  same;  that  the  deed  had  never  been  recorded,  either 
in  South  Carolina,,  where  it  bad  been  made,  or  in  Georgia,  in  Bichmond 
county,  whither  Mrs.  Dutson  had  removed  in  1878  or  1879. 

Mrs.  Dutson  testified,  over  objection  of  the  defendant,  that  a  cow  had  been 
given  to  her  and  her  children  by  their  grandmother,  and  had  two  calves  and 
died;  that  she  swopped  the  two  calves  to  Johnson  for  the  cow  in  dispute,  and 
that  when  she  and  her  husband  left  Mr.  Moore^s  place,  which  they  had  been 
renting,  she  took  the  cow  with  her,  but  that  it  got  away,  and  went  back  to 
Mr.  Moore's  place;  that  she  then  went  after  it,  and  the  overseer  refused  to 
give  it  to  her;  that  the  cow  was  worth  $50,  and  had  a  calf  which  went  off  to 
Mr.  Moore's  place  also.  She  testified  that  she  had  never  sold  or  pledged  the 
cow  to  any  one,  and  that  she  had  sold  the  milk  and  butter  from  the  cow,  and 
that  it  brought  her  upon  an  average  60  cents  per  day.  Johnson  testified  that 
he  had  swapped  cows  with  Mrs.  Dutson,  and  that  the  cow  he  had  let  her  have 
was  worth  about  $20,  and  was  a  common  "piney- woods''  cow.  There  were 
other  witnesses  who  testified  to  the  cow's  being  hers.  Henry  P.  Moore,  son 
of  the  defendant,  testified  that  Mrs.  Dutson  was  the  tenant  of  his  father  dur- 
ing his  life-time,  and  that  her  husband  was  indebted  to  his  father  for  rent. 
He  took  charge  ai  the  estate  after  his  father's  death,  and  found  the  cow  in 
dispute  among  the  cows  on  the  plantation.  Ko  demand  for  the  cow  was 
made  until  after  his  father's  death.  A  possessory  warrant  was  sworn  out 
for  the  cow,  and,  on  the  trial  of  the  case,  the  cow  was  awarded  to  his  mother 
by  the  court.  Bennett,  a  witness  for  the  defense,  testified  that  he  heard  Mrs. 
Dutson  and  her  husband  sell  the  cow  to  Mrs.  Moore  for  provisions;  that  Mr. 
Moore  let  them.liave  the  provisions  and  took  the  cow;  and  that  the  cow  ran 
with  Mr.  Moore's  stock.  Wyman  also  swore  that  he  heard  the  same  trade 
made  between  the  plaintiff  and  Mr.  Moore;  that,  at  the  time  of  the  trade, 
neither  Mrs.  Dutson  nor  her  husband  gave  any  notice;  that  this  cow  in  dis- 
pute belonged  to  Mrs.  Dutson  and  to  her  children,  or  as  to  its  being  trust  prop- 
erty, and  it  was  not  until  the  trade  was  made,  that  Mrs.  Dutson  told  him  she 
had  gotten  $18  for  the  cow,  and  could  get  it  back  if  she  was  mean  enough  to 
do  it.  The  defendant  attempted  to  impeach  Mrs.  Dutson,  by  proving  that  she 
had  formerly  pledged  the  cow  to  one  Lee,  for  provisions;  Mrs.  Dutson  having 
sworn  that  she  had  never  sold  or  pledged  the  cow  to  any  one.  Lee  testified 
that  she  had  pledged  it  to  him.  The  defendant  also  put  in  a  portion  of  Mrs. 
Dutson's  testimony  given  in  the  justice's  court,  in  which  she  testified  that 
she  had  put  the  cow  in  Mr.  Lee's  possession  in  pledge  for  provisions  for  her- 
self and  children.  This,  in  substance,  was  the  evidence  before  the  jury.  They 
returned  a  verdict  for  $75  in  favor  of  the  plaintiff.  The  plaintiff  in  error 
moved  for  a  new  trial,  upon  the  grounds  contained  in  the  motion.  The  court 
overruled  the  motion,  and  the  defendant  excepted,  and  assigned  the  same  as 
error.  The  first  three  grounds  are  the  irsual  ones, — ^that  the  verdict  is  con- 
trary to  the  evidence  and  without  evidence  to  support  it,  against  the  weight 
of  evidence,  and  contrary  to  law. 

1.  While  perhaps  we  would  not  have  found  this  verdict  if  we  had  been  on 
the  Jury,  yet  the  credibility  of  the  witnesses  was  for  the  jury;  and  they  hay- 
ing believed  Mrs.  Dutson,  the  plaintiff,  and  the  court  below  being  satisfied 
that  the  verdict  was  right,  we  are  not  disposed  to  disturb  it,  especially  as  tbi» 
was  the  second  verdict  found  upon  the  same  evidence. 
.    2.  We  see  no  error  committed  by  the  court  as  complained  of  in  the  fourth 
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ground  of  the  motion.  The  declaration  alleged  that  Mrs.  Moore  was  in  pos- 
session of  the  cow,  and  had  converted  it  to  her  own  use;  and  anything  that 
transpired  between  Mrs.  Moore  and  Mrs.  Dutson,  or  any  act  of  Mrs.  Moore, 
could  be  testified  to  by  Mrs.  Dutson.  She  testified  nothing  on  her  direct  exam- 
ination concerning  any  act  or  fact  that  occurred  between  her  and  Mr.  Moore, 
the  testator,  and  all  that  was  said  by  her  as  to  any  act  of  the  testator  was 
drawn  out  upon  cross-examination  by  the  defendant.  We  think  she  was  a 
competent  witness  to  testify  to  any  matter  that  occurred  after  the  death  of 
Mr.  Moore  between  her  and  Mrs.  Moore,  the  executrix,  especially  as  she  al- 
leges that  the  possession  was  in  Mrs.  Moore,  and  that  the  conversion  was  by 
her. 

S.  The  sixth  and  eighth  grounds  alleged  that  the  Jury  found  contrary  to  the 
charge  of  the  court.  The  law,  as  charged  by  the  court,  was  correct,  if  the 
(acts  sustained  the  charge.  The  evidence  was  conflicting  as  to  wheth^  Mr. 
Moore  purchased  this  cow  from  Mrs.  Dutson  or  not.  She  testified,  on  cross- 
examination  by  the  defendant,  that  she  never  had  sold  to  him.  The  defend- 
ant introduced  two  witnesses  that  she  had  sold  it.  The  jury  saw  proper  to 
believe  the  plaintiff's  testimony,  and  we  cannot  say  that  they  erred  in  so  do- 
ing. If  there  had  been  no  dispute  as  to  the  fact  of  the  sale  to  Moore,  and  the 
jury  had  found  as  they  did,  then  the  sixth  and  eighth  grounds  would  have 
been  well  taken ;  but  there  being  a  confiict  as  to  the  sale,  and  the  jnry  having 
found  that  there  was  no  sale,  the  law  in  these  grounds  was  not  applicable  to 
that  state  of  facts,  and  the  jury  did  not  find  contrary  to  the  charge. 

4.  The  seventh  ground  is  that  the  verdict  is  in  excess  of  the  highest  proven 
value.  The  testimony  on  this  point  is  also  conflicting ;  Mrs.  Dutson  testifying 
that  the  same  was  worth  $50,  and  the  other  witnesses  testifying  that  it  was 
worth  $20.  The  jury  had  a  right  to  believe  Mrs.  Dutson,  and  find  the  highest 
amount,  as  testified  to  by  her.  ^She  also  testified  that  the  cow  was  worth  60 
cents  a  day  for  hire,  and  the  jury  gave  her,  we  suppose,  $25  for  the  hire  of  the 
cow,  which  makes  up  their  verdict  of  $75.  They  having  a  right,  as  we  said 
before,  to  believe  Mrs.  Dutson,  and  the  court  below  being  satisfied  with  it, 
we  will  not  disturb  their  verdict.    Judgment  aflirmed. 


(S4  Va.  ISO) 

DnaoEB*fi  Children  d.  Dugoeb  and  others. 
iSupreme  Oouri  ttf  Appeali  of  Vvrffinia,    December  1, 1887.) 

1.   WlTWESB— COMPETEWCT— TbBTIMOWT  OP  HXTSBAVD. 

In  an  action  by  infants  to  set  aside  a  deed  of  trust  and  sale  of  property  in  which 
they  had  an  equitable  title  as  heirs  of  their  mother,  the  father  was  called  as  witness 
for  the  cJiildren,  to  prove  that  the  grantees  in  the  deed  and  purchasers  at  the  sale 
had  actual  notice  of  the  claim  of  plaintiffs  to  the  property.  The  testimony  was 
ezcladed,  on  the  ground  that  the  property  in  (question  had  belonged  to  the  wife. 
Held,  that  as  the  wife  was  not  a  party  to  the  suit  in  any  way,  the  husband  was  a 
comi^etent  witness  as  to  any  transactions  arising  since  the  wife's  death  and  affecting 
the  title  of  plaintiffs  to  the  property. 

i.   MOBTGAGB— SaLB  UKDBR  DxBD  OF  TbUST— NOTICB  OF  EQUmBB. 

In  an  action  to  set  aside  a  deed  of  trust  and  sale  thereunder,  defendants  answered, 
claiming  to  be  purchasers  for  value  without  notice.  It  appeared  fiiom  the  evidence 
that  one  of  the  defendants  had  drawn  an  agreement  settling  the  property  on  the 
wife  of  the  grantor  in  the  deed,  and,  kfter  the  wife's  death,  nad  been  told  by  the 
trustee  of  the  wife  that  the  property  belonged  to  the  children.  The  other  defend-^ 
ant  had  been  informed  by  his  attorney  that  the  grantor's  title  to  the  property  was' 
not  good.  Heldf  that  the  defendants  had  sufficient  notice  of  tlie  equities  against 
them,  and  took  the  property  subject  thereto. 

a.  CuBTBSY— How  Lost— Gift. 

A  husband  settled  certain  bonds  and  other  personalbr  upon  his  wife.  She  por- 
cfaased  a  house  and  lot,  which  were  paid  for  wholly  out  oithe  property  so  settled  upon 
her.  Heid,  that,  upon  the  death  or  the  wife,  the  husband  took  no  eitate  by  oorteiy, 
as  it  would  operate  to  defeat  the  gift  to  the  wife. 
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Appeal  from  corporation  court  of  Danville. 

Berkley  t^  Harrison  and  Christian  ds  Christian^  for  plaintifb.  Quy  A 
Qilliam,  Carrinyton  dk  Fitzhugh,  Green  di  Miller,  and  W.  W.  Gordon,  for  de- 
fendants. 

Fauntleroy.  J.  This  is  an  appeal  from  a  decree  of  the  hustings  court  of 
Danville,  rendered  March  21, 1882,  in  chancery  cause,  wherein  the  appellants, 
Lucy  T.  Dugger  and  Benjamin  E.  Dugger,  infant  children  of  Louisiana  £. 
Dugger,  deceased,  who  sue  by  D.  T.  Harvey,  their  next  friend,  are  complain- 
ants, and  Daniel  Dugger,  William  E.  Boisseau,  A.  Y.  Stokes  &  Ck).,  and  others 
are  defendants. 

The  suit  was  brought  on  behalf  of  the  said  two  infant  children  of  the  de- 
fendant Daniel  Dugger,  to  set  up  a  resulting  trust  in  a  house  and  lot  on  Main 
street,  in  the  town  of  DanviUe,  to  which  they  claim  to  be  entitled  by  descent, 
or  by  devise  from  their  mother,  Louisiana  E.  Dugger,  deceased,  as  the  sole 
issue  of  the  marriage  of  the  said  Daniel  Dugger  and  Louisiana  E.  Bucktrout. 
The  facts  necessary  to  be  stated,  from  the  record,  are  as  follows:  In  1865, 
Daniel  Dugger,  of  Danville,  married  Louisiana  E.  Bucktrout,  of  Williams- 
burg. He  owned  a  valuable  house  and  lot  on  Main  street,  in  Danville,  which 
is  the  subject  of  this  suit.  She  was  an*  infant,  and  her  guardian,  Sydney 
Smith,  held  for  her  a  considerable  estate,  principally  in  bonds.  Upon  the 
marriage  the  guardian  turned  over  to  the  husband  a  part  of  the  said  bonds, 
but  there  was  no  settlement  between  them.  These  bonds  were  payable  to 
Sydney  Smith,  guardian,  and  they  were  delivered  to  Dugger  without  any  writ- 
ten transfer  or  assignment,  and  not  in  settlement,  but  simply  to  be  used  as 
collateral  to  obtain  credit.  Dugger  pledged  the  bonds  with  creditors  of  his  to 
secure  debts  which  he  owed  to  them,  but  the  debts  were  paid,  and  the  bonds 
came  back  to  his  possession.  In  1866,  July  28th,  Dugger,  who  had  become 
insolvent,  conveyed  the  aforesaid  house  and  lot,  situated  on  Main  street,  in 
Danville,  Virginia,  and  certain  choses  in  action,  to  Sydney  Smith,  trustee,  to 
secure  sundry  creditors,  Mrs.  Louisiana  E.  Dugger,  his  wife,  ifniting  in  the 
deed;  and,  in  consideration  of  her  thus  relinquishing  her  contingent  right  of 
dower  in  the  said  house  and  lot  conveyed,  Dugger  settled  upon  her  certain 
personal  property.  Being  impressed  with  the  belief  that  the  bonds  which  he 
had  received  from  his  wife's  guardian  were  his  property,  Dugger  proposed  to 
include  them  in  the  deed  to  Sydney  Smith,  trustee,  for  the  benefit  of  his  cred- 
itors, but  he  was  advised  that  such  a  course  would  be  unjust  to  his  wife  and 
family;  that  the  bonds  belonged  to  his  wife;  and  that  they  should  t>e  secured 
to  her  sole  and  separate  use.  He,  therefore  and  thereupon,  turned  over,  by 
delivery  and  dedication,  certain  of  these  bonds,  to  Sydney  Smith,  the  former 
guardian  of  his  wife,  with  instructions  to  him  to  collect  them,  as  attorney  or 
agent  for  Airs.  Dugger,  and  to  invest  the  proceeds,  when  collected  from  them, 
in  the  purchase  of  and  payment  for  the  said  house  and  lot,  in  which  they  then 
resided,  on  the  main  street  in  Danville,  when  it  should  be  sold  under  the  deed 
of  trust,  and  to  hold  the  same  to  Mrs.  Dugger' s  sole  and  separate  use. 

The  bonds  so  turned  over  or  returned  to  Sydney  Smith,  as  attorney  for 
Mrs.  Dugger,  to  be  collected  and  invested  and  held  in  trust  for  her  benefit, 
amounted,  principal  and  interest,  February  4, 1867,  to  the  sum  of  $3,448.57, 
which,  with  the  value  of  the  personalty  which  had  been  settled  on  her  previ- 
ously, amounted  to  over  $4,000.  This  provision  for  his  wife,  thus  openly 
made  by  Dugger,  out  of  a  part  only  of  her  maiden  property,  and  partly  in  con- 
sideration of  her  relinquishment  of  her  right  of  contingent  dower  in  the  house 
and  lot  conveyed  in  trust  for  the  benefit  of  Dugger's  creditors,  was  known 
to  his  creditors,  the  chief  of  whom  were  John  A.  Smith,  Southerlin,  and  Pat- 
rick, who  advised  and  actively  aided  in  having  the  settlement  effected;  and 
no  creditor  whose  debt  existed  at  the  time  of  the  settlement  has  ever  ques- 
tioned its  validity. 
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In  execution  of  the  deed  of  trust  of  July  28,  1866,  from  Dagger  to  Sydney 
Smith  to  secure  Dugger's  creditors,  the  said  trustee,  on  the  fourth  day  of  Feb- 
ruary, 1867,  sold  the  house  and  lot  on  Main  street  iii  Danville,  at  public  auc- 
tion, which,  by  previous  arrangement,  was  bought  by  John  A.  Smith  for 
Mrs.  Louisiana  £.  Dugger,  at  the  price  of  $4,000,  one-fourth  cash,  the  bal- 
ance at  six  and  twelve  months.  John  A.  Smith  purchased  the  property  to 
protect  himself,  Patrick,  and  Soutlierlin,  Jail  of  whom  were  indorsers  for 
Dugger»  and  secured  by  the  trust  deed,)  witn  the  understanding  that  the  price 
bid  by  him  should  be  p<iid  by  Sydney  Smith  out  of  the  bonds  and  other  sep- 
arate estate  of  Mrs.  Dugger,  and  that  thereupon  the  property  should  be  con- 
veyed to  her,  or  her  use;  the  object  of  all  parties  being  to  protect  the  creditors 
to  amount  of  the  purchase  money,  and  at  the  same  time  to  effect  the  arrange- 
ment for  Mrs.  Dagger's  benefit.  On  the  day  after  the  sale,  WiUiam  E.  Bois- 
seau,  appellee,  prepared,  in  his  own  handwriting,  a  contract  reciting  that  John 
A.  Smith  had  purchased  the  property  for  Mrs.  Dugger's  benefit,  and  she  signed 
it.  John  A.  Smith  took  an  imperfect  deed  to  the  property  from  Sydney  Smith, 
trustee,  and  held  it  as  security  for  the  payment  of  the  purchase  money  by 
Mrs.  Dugger  or  by  Sydney  Smith  for  her;  but  he  never  put  the  deed  on  rec- 
ord, and,  in  fact,  after  the  bulk  of  the  purchase  money  had  been  paid,  he 
ceased  to  consider  himself  interested  in  the  matter. 

Mrs.  Dugger  died  in  1870;  but,  prior  to  her  death,  Sydney  Smith,  as  her 
agent,  out  of  her  separate  estate  arising  from  collections  of  her  bonds  in  his 
hands,  paid  all  the  purchase  money,  except  a  small  balance,  to  himself,  as 
trustee,  and  still  held  in  his  hands  bonds  and  other  separate  estate  of  Mrs. 
Dugger  more  than  enough  to  cover  the  small  unpaid  balance,  which  she  sup- 
posed he  had  paid,  as  she  left  a  will,  dated  twenty-eighth  January,  1868,  de- 
vising this  property  in  question  to  her  then  only  child,  as  "my  house  and  lot 
on  Main  street,  in  Danville."  This  will  was  offered  for  probate  by  her 
mother;  but  Daniel  Dugger  resisted  its  probate,  and  it  was  never  acted  upon 
by  the  court.  If  this  will  Is  valid  the  appellants  are  tenants  in  common  of  the 
property  as  devisee  and  pretermitted  child  of  the  testatrix.  If  the  will  is  in- 
valid, they  take  as  coparceners,  being  the  only  heirs  at  law  of  the  decedent 
Daniel  Dugger  continued  to  live  on  the  property  after  his  wife's  death,  which 
occurred  in  1870,  until  1879.  Meanwhile  the  legal  title  was  outstanding  in 
Sydney  Smith,  trustee,  while  the  equitable  title  had  vested  in  the  children 
and  heirs  of  Mrs.  Dugger. 

In  1867,  Daniel  Dugger  became  a  bankrupt.  In  the  schedule  filed  by  him 
in  the  bankrupt  court  he  made  no  mention  of  these  choses  in  action  held  by 
Sydney  Smith  in  trust  for  Mrs.  Dugger,  nor  of  any  interest  owned  or  claimed 
by  him  in  this  house  and  lot,  and  up  to  his  wife's  death  he  claimed  no  interest 
in  either.  After  her  death,  however,  he  became  possessed  with  the  idea  that, 
as  heir  of  his  deceased  wife,  or  by  virtue  of  his  marital  rights,  he  was  entitled 
to  the  house  and  lot  for  which  her  money  had  paid,  as  well  as  to  the  residue  of 
the  bonds  held  by  Sydney  Smith,  and  he  began  his  efforts  to  obtain  a  convey- 
ance from  Sydney  Smith,  trustee  of  the  leg^  title  to  the  house  and  lot,  efforts 
in  which  he  was  counseled  and  aided  actively  by  William  E.  Boisseau,  to  whom 
he  was  largely  indebted.  Sydney  Smith  knew  that  Dugger  was  not  entitled 
to  have  a  deed,  and  for  many  years  he  resisted  Dugger 's  importunities,  and 
refused  to  give  to  him  a  deed  for  the  house  and  lot,  upon  the  express  ground 
that  it  had  been  devised  by  Mrs.  Dagger's  will,  or  descended  by  law  upon  her 
infant  children;  but  at  last,  in  a  moment  of  weakness,  April  16, 1879,  (nine 
years  after  Mrs.  Dagger's  death,  and  twelve  years  after  the  purchase  of  the 
property  with  Mrs.  Dagger's  money,  and  expressly  for  her  l^nefit,)  he  con- 
veyed the  property  to  Daniel  Dagger,  as  he  says,  both  in  his  answer  and  in 
his  deposition,  "at  the  earnest  request  of  the  father  of  the  said  complainants, 
believing  that  he  would  do  nothing  to  injure  them  or  their  interests."  Soon 
after  Dugger  received  this  deed*  to-wit,  June  5, 1879,  he  conveyed  part  of 
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the  property  to  E.  B.  Withers,  trustee,  to  secure  A.  Y.  Stokes  ft  Co.  pajment 
of  the  sum  of  $1,691*76,  a  part  of  which  was  an  old  debt  of  Bugger's,  which 
was  barred  both  by  the  statute  of  limitations  and  by  his  discharge  in  bank- 
ruptcy, and  the  residue,  a  debt  due  by  him  as  agent,  in  whole  or  in  part.  By 
deed,  dated  June  25»  1879,  Dugger  conveyed  the  rest  of  this  property,  (the 
house  and  lot,)  to  F.  H.  Boisaeau,  in  trust  to  secure  payment  of  $3,694.55,  to 
TTllliam  £•  Boisseau,  one  of  the  appellees. 

In  November,  1879,  a  creditors*  bill  was  brought  by  judgment  creditors  of 
Daniel  Dugger,  to  sell  this  house  and  lot,  and  subject  It  to  payment  of  his 
debts.    In  1881,  a  decree  of  sale  was  made,  and  commissioners  were  ordered 

to  sell  the  property,  who  accordingly,  on  the day  of  March,  1881,  sold  to 

A.  Y.  Stokes  &  Co.,  for  $1,600,  and  to  William  E.  Boisseau.  for  $3,650,  the 
house  and  lot,  which  sale  was  confirmed  by  the  court,  although  the  property 
was  valued  by  the  commissioners  in  the  court  at  over  $10,000.  Prior  to  this 
sale,  this  suit  was  brought,  and  a  lis  pendens  filed,  and  notice  of  the  Dugger 
children's  claim  given  publicly,  so  as  to  deter  all  bidders,  except  the  said  grant- 
ees in  tlie  said  deeds  of  trust;  and  the  counsel  for  the  said  children  gave  per- 
sonal notice  of  their  rights,  prior  to  the  sale,  to  each  of  the  commissioners  of 
sale,  trustees,  and  creditors  secured  by  the  deeds  of  trust. 

The  bill  in  this  cause  alleges  that  Mrs.  Louisiana  E.  Dugger  had  a  perfect 
equitable  title  to  the  house  and  lot  in  question,  which,  on  her  death,  de- 
scended to  her  children,  the  appellants ;  that  Sydney  Smith,  trustee,  held  the 
legal  title,  subject  to  the  trust  for  her  and  their  benefit;  that  Daniel  Dugger 
procured  the  conveyance  of  that  legal  title,  ^whether  by  fraud  or  under  a  mis- 
take, is  immaterial,)  with  full  notice  and  knowledge  of  these  equities;  that 
the  trustees  and  deed  of  trust  creditors,  William  E.  Boisseau  and  A.  Y.  Stokes 
&  Co.,  had  like  notice  and  knowledge  at  the  times  when  they  took  their  deeds, 
respectively;  and  the  bill  prays  that  the  deed  from  Sydney  Smith,  trustee,  to 
D.  Dugger,  and  the  deeds  of  trust  from  Dugger  to  Withers,  trustee,  and  to 
P.  H.  Boisseau,  trustee,  may  be  declared  null  and  void;  that  the  judicial  sale 
of  the  property  may  be  set  aside;  and  that  the  trust  set  up  by  the  children* 
complainants,  may  be  established  by  decree  of  the  court,  and  for  general  re- 
lief. All  the  defendants  answered  the  bill,  and  the  defendants  William  £. 
Boisseau  and  A.  Y.  Stokes  &  Go.  setting  up  the  defense  that  they  are  innocent 
purchasers  for  value  and  without  notice. 

Many  depositions  were  taken  and  exhibits  filed;  and  the  court,  by  its  de- 
cree of  March  21,  1882,  dismissed  the  bill,  holding  that  Daniel  Dugger  was 
not,  for  any  purpose,  a  competent  witness  for  the  complainants;  that  Mrs. 
Dugger*s  equity  was  not  proven;  and  that  neither  William  £.  Boisseau  nor 
A.  Y.  Stokes  &  C!o.  had  notice  of  her  equity  (if  any  she  had)  at  the  time 
when  they  took  their  deeds  of  trust  respectively.  The  complainants,  as  the 
heirs  of  Mrs.  Dugger,  are  seeking  to  set  aside  these  deeds  of  trust  made  by 
Daniel  Dugger  for  the  benefit  of  William  E.  Boisseau,  and  of  Stokes  &  Co., 
and  the  subsequent  conveyances;  and  to  maintain  their  suit  they  must  show 
— Fint,  a  good  equitable  title;  and,  second^  that  Boisseau  and  Stokes  &  Co. 
took  with  notice  of  that  equity,  or  that,  for  any  peculiar  reason,  such  notice, 
in  this  case,  was  not  necessary.  They  introduced  their  father,  Daniel  Dug- 
ger, as  a  witness  on  both  points;  but  the  court  held  him  to  be  incompetent 
on  both  points. 

A  husband  may  not  testify  when  his  wife  is  a  party,  nor  for  or  against  her 
interest.  1  Greenl.  Ev.  88_  334-837;  Murphy's  AdmW  v.  Carter,  23  Grat. 
487;  Stein  v.  Bowman^  13  Pet.  221.  The  statute  of  Virginia,  (Code  1873,  c. 
172,  §  22,  )m  respect  to  the  competency  of  husband  and  wife  as  witnesses /or 
or  against  each  other  during  coverture,  or  after  its  termination,  would  not 
exclude  Dugger  as  a  witness  in  this  suit,  brought  by  the  children  and  heira 
of  the  deceased  wife  to  recover  real  estate  devises  or  descended  to  them  from 
her.  because  the  deceased  wife  was  never  a  party  to  the  suit,  and  had  no  in- 
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terest  in  It;  had  been  deUd  10  years  before  the  suit  was  brought,  and  her  per- 
sonal representative  was  not  a  party;  and  Dugger  was  not  called  as  a  witness 
for  or  against  Mrs.  Dagger's  interest,  in  any  sense,  or  to  testify  as  to  facts 
or  information  derived  or  learned  from  the  consort  during  coverture,  or 
through  the  medium  of  the  confidence  which  the  conjugal  relation  inspires, 
even  after  such  relation  is  terminated  by  death  or  divorce.  1  Whart.  Ev.  § 
429;  1  GreenL  Ev.  g  254,  and  cases  cited.  Dugger  was  objected  to  and  ex- 
cluded as  a  witness  because  he  had  been  Mrs.  Bugger's  husband.  There  can 
be  no  question  as  to  his  competency  as  a  witness  for  complainants,  to  prove 
facts  (such  as  notice  toBoisseau)  which  came  to  bis  knowledge  after  his  wife's 
death,  and  facts  regarding  transactions  between  him  and  others  long  after 
her  death.  It  cannot  be  maintained  tliat,  in  a  suit  between  third  parties,  a 
man  cannot  testify  at  all,  even  as  to  transactions  occurring  long  after  his 
wife's  death,  because  the  property  in  controversy  once  belonged  to  his  wife. 
Bugger's  wife  being  dead,  and  in  no  sense  a  party,  or  having  interest  in,  or 
connection  with,  the  suit.  Bugger  was  certainly  competent  to  prove  notice  of 
the  equitable  title  of  the  complainants  to  Boisseau;  and  to  exclude  him  alto- 
gether and  for  all  purposes  as  a  witness  to  facts,  occurring  long  after  his 
wife's  death,  between  him  and  other  parties,  and  to  decide  the  case,  as  the 
court  did,  with  its  eyes  shut  to  Bugger's  entire  testimony,  was  a  wrong  to 
the  appellants;  and  the  court  should  have  admitted  his  testimony,  and  hiEive 
weighed  it,  under  the  circumstances. 

But  there  is  abundant  evidence,  without  the  aid  of  Bugger's  testimony,  to 
prove  the  delivery  of  the  bonds  to  Sydney  Smith  for  Mrs.  Bugger's  benefit,  the 
agreement  under  which  John  A.  Smith  bought  the  house  and  lot,  and  the 
source  from  which  the  payments  were  deriv^.  These  points  are  all  clearly 
and  fully  proved  by  the  answer  and  deposition  of  Sydney  Smith,  by  the  answer 
and  deposition  of  John  A.  Smith,  and,  expressly,  by  the  papers  drawn  and 
executed  by  the  parties  at  and  after  the  purchase,  and  especially  by  the  agrees 
ment  drawn  by  William  E.  Boisseau  himself,  setting  forth  that  the  property 
was  bought  for  her,  and  would  be  held  for  her  sole  and  separate  use  when 
she,  or  Sydney  Smith  for  her,  should  pay  the  purciidse  money;  and  by  the  re- 
ceipts, calculations,  and  indorsements  niade  by  William  E.  Boisseau  upon  the 
papers,  all  that  was  ever  paid  upon  the  property  w^  paid  by  Sydney  Smith 
out  of  the  bonds  he  held  in  trust  for  her,  and  out  of  her  separate  estate,  ex- 
cept the  small  payments  of  balance  due,  made  by  Bugger  out  of  the  proceeds 
of  sale  of  his  wife's  separate  estate  in  household  furniture,  piano,  etc.,  which 
he  had  settled  upon  her  in  consideration  of  her  relinquishment  of  dower  in 
the  deed  of  trust  to  secure  his  creditors. 

William  E.  Boisseau  was  a  relative  of  Bugger,  and  his  intimate  friend  and 
adviser,  and  had  an  Intimate  knowledge  of  all  the  affairs  of  the  family;  and, 
1871  and  1875,  Bugger  had  become  largely  indebted  to  Boisseau  upon  divera 
usurious  loans;  and,  as  Bugger  had  become  insolvent,  Boisseau  had  no  pros* 
pects  of  obtaining  payment,  except  from  this  house  and  lot;  hence,  for  many 
years,  he  persistently  importuned  Sidney  Smith  to  convey  the  property,  either 
to  Bugger  or  to  him,  by  virtue  of  an  assignment  from  Bugger;  which  Sidney 
Smith  steadily  refused  to  do,  for  the  reason  that  the  property  belonged  to 
Mrs.  Bugger's  infant  childrtm,  as  they  both  (Boisseau  and  Bugger)  knew. 
After  reacting  the  devices  and  importunities  of  Bugger  and  Boisseau  for 
many  years,  Sydney  Smith  finally  gave  up  the  effort  to  protect  the  rights  of 
the  infants,  and  made  a  deed  to  Bugger,  believing,  as  he  says  in  his  answer, 
that  he  would  do  nothing  to  the  injury  of  his  children  or  their  interests. 
Almost  immediately.  Bugger  gavaa  deed  gt  trust  upon  the  property  to  secure 
William  E.  Boisseau  a  large  and  usurious  debt.  Boisseau  wrote  the  agree- 
ment, in  1867,  directly  aft^  the  purchase  of  the  house  and  lot  by  John  A 
Smith,  reciting  that  it  had  been  bought  for  Mrs.  Bugger's  bene0t;  and,  10 
years  later,  we  find  his  calculations  upon  the  veiry  paper  of  how  much  was 
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the  unpaid  balance  on  Mrs.  Bugger's  purchase;  yet  he  claims  to  ha've  taken 
as  an  innocent  purchaser  under  the  deed  of  trust,  in  1879»  without  notice  of 
Mrs.  Bugger's  equitable  title,  and  the  claim  of  her  children  and  heirs  at  law 
to  the  property.    ' 

Judge  John  B.  Blackwell  says  that  Bugger  showed  him  the  deed  which 
he  had  obtained  from  Sydney  Smith,  and  asked  him  to  examine  it,  which  he 
did;  and,  "a  day  or  two  thereafter,  Bolsseau  asked  me  what  I  thought  of  the 
deed,  and  whether  Baniel  [Bugger's]  title  to  the  property  was  good.  I  told 
him  that  I  suppose  it  was,  and  that  tne  deed  was  a  valid  deed.  He  seemed  to 
doubt  this,  and  intimated,  substantially,  (though  I  do  not  remember  what 
words  he  used,)  that  Baniel's  title  to  the  property  was  not  clear,  and  that  he 
would  not  be  able,  he  feared,  to  borrow  money  on  V  as  his  children  might 
have  some  claims  upon  it,**  The  children  could  oii.y  claim  through  their 
mother.  Her  only  right  was  under  the  contract  which  Boisseaa  wrote  in 
1867,  and  the  payments  made  in  pursuance  of  it.  And  this  admission,  made 
by  Boisseau  only  a  month  before  he  took  his  deed  of  trust,  shows  that  he  then 
remembered  the  agreement,  and  that  the  arrangement  under  it  for  Mrs.  Bug- 
ger's benefit  had  been  carried  into  effect. 

The  evidence  in  this  record  is  replete  and  irresistible  to  prove  that  William 
E.  Boisseau  knew  and  was  intimately  acquainted  with  Mrs.  Bugger's  equitable 
title  to  the  property  by  the  very  contract  which  he  himself  wrote,  and  by  the 
arrangement  which  he  advised  and  participated  in  carrying  into  effect,  and 
that  he  was  advised  and  apprehensive  of  the  equity  of  the  complainants,  as 
the  children,  heirs,  or  devisees  of  Mrs.  Bugger,  when  he  to<^  his  deed  of  trust. 
Neither  Boisseau  nor  A.  Y.  Stokes  &  Co.  can  pretend  to  be  innocent  pur- 
chasers, for  value  and  without  notice,  at  the  Judicial  sale,  March,  1881,  un- 
der a  decree  entered  in  the  creditors'  suit  of  Robinson  and  others  v.  Dugger, 
etc.,  because  the  lis  pendens  was  filed  prior  to  the  said  sale,  and  both  Bois- 
seau and  Stokes  &  Ck>.,  and  their  trustees  and  commissioners  of  sale,  were 
each  and  all  expressly  notified  of  the  pending  suit  and  equitable  claims  of  the 
complainants. 

The  appellees  A.  Y.  Stokes  So  Go.  claim  protection  under  their  deed  of  trust 
of  June  5.  1879,  as  innocent  purchasers,  for  value,  and  without  notice  of 
the  equity  of  the  complainants.  The  record  clearly  shows  that  A.  Y.  Stokes 
So  Co.  are  not  bona  fide  purchasers,  and  are  chargeable  with  oonstrwctive  no- 
tice, if  not,  indeed,  with  actttal  notice.  There  were  many  circumstauces  to 
put  them  upon  inquiry  as  to  the  title  of  the  infant  children  of  Mrs.  Bugger  to 
this  house  and  lot.  In  1867,  when  Bugger  went  into  bankruptcy,  be  owed 
Stokes  &  Co.  several  hundred  dollars.  In  1868,  Stokes  &  Co.  dealt  with  Bugger 
as  agent  for  his  wife,  and  therefore  had  notice  of  her  having  a  separate  estate. 
When  he  asked  them  again  for  credit,  in  April,  1879,  they  required,  as  a  con- 
dition, that  he  should  assume  to  pay  these  worthless  debts.  Stokes  So  Co.,  in 
their  answer,  admit  that  the  debt  contracted  May  1,  1879,  was  advanced 
chiefly  in  consideration  of  Bugger's  reassuming  the  old  debt  barred  by  bank- 
ruptcy, and  that  contracted  as  agent;  and  no  deed  of  trust  was  required  or 
expected  to  be  given  for  these  debts,  but  a  month  later  Bugger  sought  a  fur- 
ther advance  of  $5,000,  and  Stokes  So  Co.  agreed  to  make  it,  provided  the  said 
advance  of  $5,000,  together  with  the  old  debts  should  be  secured  by  a  deed  of 
trust  upon  this  house  and  lot,  for  which  Bugger  exhibited  to  them  the  deed  of 
April  16,  1879,  which  he  had  just  obtained  from  Sydney  Smith  and  provided 
Bugger's  title  should  be  found  upon  the  examination,  to  be  satisfactory  to 
their  cor  isel.  Stokes  &  Co.,  having  an  eye  to  the  security  to  be  afforded  by  this 
house  and  lot,  had  the  title  examined  by  Messrs.  Withers  So  Barksdale,  who 
reported  it  bad,  and  therefore  Stokes  So  Co.  refused  to  loan  or  advance  the 
$5,000;  but,  as  what  was  already  done  could  not  be  undone,  they  then  sought 
and  obtained  a  deed  of  trust  to  secure  the  debts,  old  and  new,  already  con- 
tracted.   In  the  language  of  the  petition,  Stokeff  So  Co.  were  in  a  most  fortu- 
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nate  position.  They  had  just  notice  enough  to  prevent  their  lending  more, 
and  not  quite  notice  enough  to  forbid  their  securing  what  was  already  lent. 
Dugger  swears  pointedly  and  positively  that  he  did  communicate  the  facts  of 
his  children's  title  to  both  A.  Y.  Stokes  &  Co',  and  Withers  &  Barksdale,  the 
counsel  and  trustee  of  A.  Y.  titokes  &  Co.  Before  A.  Y.  Stokes  &  Co.  took 
the  deed  of  trust,  they  were  put  upon  inquiry  as  to  the  title,  yet  they  made  no 
inquiry.  If  they  had  made  the  least  they  would  have  discovered  all  the  facts 
of  the  title  of  Dugger's  children,  because  the  parties  to  whom  they  must  in 
reason  have  applied  for  information  were  John  A.  Smith  and  Sydney  Smith, 
who,  it  was  recited  on  the  face  of  the  deed  of  April  16, 1879,  had  bought  and 
sold  the  property,  respectively,  at  the  sale  of  February  4,  1867;  and  either  of 
these  gentlemen  would  have  advised  them  fully  of  the  title  and  claim  of  the 
Dugger  children.  Both  A.  Y.  Stokes  &  Co.  and  Withers,  trustee,  and  their  coun- 
sel, had  examined  and  found  that  Dugger's  title  to  the  proj)erty  was  bad;  that  it 
had  been  bought  prior  to  his  bankruptcy,  and  had  not  been  surrendered  to  his 
assignee  or  disclosed  to  the  bankrupt  court;  that  Stokes  &  Co.  had  dealt  with 
Dugger  after  his  bankruptcy  as  agent  for  his  wife,  while  he  was  living  in  this 
house  and  lot  as  her  separate  property,  and  not  his  own,  and  it  cannot  be  be- 
lieved that  Stokes  &  Co.  would  have  credited  Dugger,  agent  for  Mrs.  Dugger, 
without  knowing  what  entitled  Mrs.  Dugger  to  credit.  After  her  death,  Dug- 
ger claimed  to  be  entitled  to  the  property  as  her  heir  ;  but  this  was  a  mistake 
of  law,  and  not  of  fact.  The  trustee.  Withers,  as  counsel  for  A.  Y.  Stokes  So 
Co.,  had  examined  and  reported  the  title  of  Dugger  to  be  bad;  and  Barksdale, 
of  coansel  for  A.  Y,  Stokes  &  Co.,  had  examined  the  title,  and  decided  not  to 
pass  it,  and  he  admits  in  his  deposition  that  he  had  received,  when  a  clerk  for 
E.  £.  Bouldin,  the  following  letter,  dated  April  9,  1873,  in  answer  to  one 
written  by  Mr.  Barksdale  himself  to  Sydney  Smith,  dated  April  8, 1873,  set- 
ting forth  Daniel  Dugger's  claim  that  the  property  had  not  been  bought  with 
his  wife's  separate  estate.  "You  will  observe  that  J.  A.  Smith  bought  the 
house  for  Mrs.  Dugger,  and  the  money  which  he  paid,  to-wit,  $3,002,  arose 
from  collections  on  Mrs.  D.'s  bonds,  and  collected  after  the  execution  of  Dug- 
ger's deed  to  his  creditors,  with  the  full  knowledge  and  consent  of  Dugger, 
and  from  the  sales  of  some  oi  the  personal  property  Dugger  conveyed  to  his 
wife  in  consideration  of  her  relinquishing  title  to  dower  in  the  house.  1  re- 
member Mrs.  D.  sold  her  piano,  and  applied  the  proceeds  towards  paying  for 
the  house."  This  was  six  years  prior  to  the  transaction  with  A.  Y.  Stokes  So 
Co.  Did  not  A.  Y.  Stokes  &  Co.  shut  their  eyes  and  their  ears  to  the  inlet  of 
information  to  which  the  deed,  under  which  they  seek  to  shelter  themselves, 
plainly,  on  its  face  and  by  its  recitals,  directed  them?  2  Minor,  Inst.  989, 
(889 ;)  Bwioeirs  AdmW  v.  Fauber,  21  Grat.  468  and  cases  cited ;  Bniah  v.  Ware. 
15  Pet.  111. 

Stokes  &  Co.,  being  bankrupt  creditors  of  Dugger,  cannot  innocently  or 
ignorantly  of  notice  secure  their  bankrupt  debt  by  a  deed  of  trust  upon  prop- 
erty which  they  knew  Dugger  had  fraudulently  withheld  from  his  assignee 
in  bankruptcy,  if  the  property,  or  any  interest  in  it,  in  truth  belonged  to  him. 
When  Mrs.  Dugger  died,  in  1870,  she  had  not  fully  paid  for  the  property,  and 
therefore  was  not  entitled  to  a  deed,  though  she  supposed  she  had  done  so  by 
her  agent,  Sydney  Smith,  who  had  her  money  dedicated  for  the  purpose.  She 
left  two  children,  infants  of  tender  years,  who  were  helpless  to  secure  their 
rights,  and  whose  father,  aided  by  William  E.  Boisseau,  his  usurious  cred- 
itor, set  himself  at  once  to  prevent  their  title  from  being  shown,  by  resisting 
the  probate  of  their  mother's  will,  and  by  striving  to  get  a  deed  to  himself^ 
in  which,  after  nine  years  of  importunity,  and  positive  denial  upon  the  ground 
that  the  property  belonged  to  his  infant  children,  he  succeeded.  Secret  equi- 
ties, it  is  true,  cannot  prevail  against  purchasers  for  value  and  without  notice; 
yet  as  Dugger,  the  vendor,  had  not  the  title  of  these  infants,  his  deed  could 
not  convey  it.  Had  the  appellants  been  of  age,  it  might  have  been  otherwise. 
y.4s.E.no.3 — 12 


Digitized  by 


Google 


17&  BOUTHKAfiTERN  BXPOBmSL*  [Va. 

But,  when  guilty  of  no  lachoB,  to  have  them  stripped  by  an  insolvent  father 
and  a  weak  or  improvident  trustee*  for  tlie  benefit  of  Boisseau,  who  knew 
their  interest*  and  of  A.  Y.  Stokes  &  Oo.,  who  had  their  attention  called  by 
every  circumstance  to  make  inquiry,  yet  abstained  from  it,  would  do  violence 
to  the  favorite  docrine  that  courts  of  equity  will  protect  infants. 

Daniel  Dugger  did  not  acquire  an  estate  by  the  curtesy  at  his  wife*s  death 
in  this  property.  Daniel  Dugger,  in  1866,  was  insolvent,  heavily  in  debt,  and 
upon  the  eve  of  bankruptcy.  He  assigned  all  tliat  he  had  to  a  trustee  to  se- 
cure his  creditors,  and  he  settled  certain  personalty  upon  his  wife  in  consider- 
ation of  her  joining  in  the  deed  of  trust,  and  relinquisliing  her  contingent 
right  of  dower.  Then  he  turned  over  to  Sydney  Smith,  as  agent  for  his  wife, 
certain  bonds  and  other  evidences  of  debt,  to  which  he  had  marital  rights  as 
her  husband,  partly  in  his  hands,  to  be  collected  by  Sydney  Smith  for  Mrs. 
Dugger,  and  the  proceeds  to  be  used  in  the  purchase  and  payment  of  the  pur- 
chase money  of  the  house  and  lot  for  Mrs.  Dugger,  when  it  should  be  sold  by 
tHe  trustee.  Even  if  Duggei*  had  reduced  these  bonds  into  possession  by  act- 
ually collecting  the  money  due  on  them,  and  had  turned  over  the  money  to 
Sydney  Smith  for  the  benefit  of  Mrs.  Dugger,  the  gift  or  settlement  thus  ex- 
ecuted would  have  been  valid  against  Dugger  Iiimself,  and  against  the  appel- 
lees, who  are  subsequent  purchasers  with  notice.  The  only  persons  who  could 
assail  it  were  existing  in  1866-67,  and  they  aoquiesced.  A  gift  by  husband 
to  wife  is  construed  to  be  for  her  separate  use.  Leake  v.  Benean^  29  Qrat. 
156;  Garland  v.  Pamplin,  82  Qrat.  814. 

The  gift  or  settlement  made  by  Dugger  to  Sydney  Smith  for  Mrs.  Dugger 
created,  ipsofaoto^  a  separate  estate  in  her.  2  Minor,  Inst.  858,  (818;)  Irvine 
V.  Ghreever,  82  Grat.  419;  1  Blsh.  Mar.  Worn.  §  888.  A  separate  estate,  created 
by  the  gift,  conveyance,  or  settlement  by  the  husband  to  or  for  his  wiie> 
whether  directly  or  through  a  trustee,  presumptively  excludes  the  estate  by 
curtesy  of  the  husband.  Irvine  v.  Qreever,  82  Grat.  419;  Riglar  v.  Cloudy 
14  Pa.  St.  361.  When  Dugger  made  the  settlement  upon  his  wife,  a  child 
was  already  born  of  the  mariiage,  and  his  right  to  curtsey  assured*  He  can- 
not have  intended  to  reserve  any  estate  in  himself,  as  that  would  defeat  the 
very  object  of  the  settlement;  hence  his  creditors  cannot  claim  it  under  the 
deeds  of  trust. 

The  decree  of  the  hustings  court  of  Danville  appealed  from  is  wholly  er^ 
roneous,  and  the  same  is  reversed  and  annulled.  Tlie  bill  of  the  appellants 
must  be  reinstated  in  the  court  below,  and  they  are  entitled  to  the  relief  prayed 
for.    Reversed. 

Lb^vis,  J.,  not  sitting. 

(84  Va.  U6) 

Mutual  Assub.  Soo.  of  Virginia  v.  Soottwh  Union  &  Nat.  Ins.  Oo. 

{Supreme  Court  of  Appwh  of  VirgiiMa.    December  1,  1887.) 

1.  Ihbubancb— Oanobllation  or  Policy— Noticb  to  Assured. 

A  policy  of  insurance  contained  a  provision  that  notice  of  cancellation  by  the 
company  should  be  given  to  the  assured.  It  contained  a  further  provision  that,  if 
the  policy  was  procured  by  a  broker,  the  broker  should  be  considered  the  agent  of 
the  assured  ana  not  of  the  company.  The  policy  was  canceled  by  the  defendant 
company,  and  notice  given  to  the  broker,  who  procured  the  policy.  Heid^  that  the 
broker  being  the  agent  of  the  assured  only  in  the  procurementof  the  policy,  notice 
of  cancellation  to  him  was  not  such  notice  to  the  assured  as  is  called  for  in  the 
policy,  and  could  not  oi>erate  to  relieve  the  defendant  of  liability  on  the  policy. 

2.  Sams. 

Defendant  pleaded  that  it  was  the  custom  in  tliat  particular  city  to  give  notice  of 
ancellation  to  the  broker.    Held^  that  such  a  custom,  even  if  it  existed,  could  not 
avail  to  override  an  express  stipulation  in  the  policy,  requiring  that  notice  should 
be  given  to  the  assured. 

Error  to  circuit  court  of  city  of  Bichiooud;  B.  B.  Wbllforb,  Jr.,  Judge* 
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Kean  ^  Ouy  and  R.  H.  Bteger^  for  plaintiff  In  error.  Pegram  cC«  String* 
fellow,  for  d^endant  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
city  of  Bichmond,  rendered  on  the  twenty-fourth  of  December,  1885.  The 
facts  material  to  be  stilted  are  briefly  as  follows:  The  plaintiff  in  error  hav- 
ing a  risk  of  $3,500  on  the  property  of  James  T.  Gray,  procured,  through 
Claiborne  &  Son,  insurance  brokers  in  Bichmond,  Virginia,  a  reinsurance  in 
the  defendant  in  error's  company  as  to  $2,000  thereof,  on  December  11, 1883. 
The  said  Clairborne  &  Son,  brokers,  having  procured  this  insurance,  delivered 
the  policy  to  the  plaintiff  in  error,  and  received  the  premium  from  them,  the 
said  plaintiff  in  error,  and  on  the  eleventh  of  December,  1884,  at  the  instance 
of  the  defendant  in  error,  procured  a  renewal  of  the  said  policy,  and  received 
the  premium  for  the  same  from  the  plaintiff  in  error,  and  delivered  to  the  said 
plaintiff  in  error  the  renewal  certificate. 

On  the  seventeenth  of  December,  1884,  the  defendant  in  error  procured  a 
reinsurance  of  their  $2,000  risk  above  mentioned  in  the  Niagara  Insurance 
Company,  and  carried  this  policy  to  the  said  brokers,  Claiborne  &  Son,  to  be 
substituted  for  their  policy  of  like  amount,  but  did  not  get  their  policy  from 
the  said  brokers,  because  they  did  not  have  it.  On  the  nineteenth  of  Decem- 
ber following  the  Niagara  Insurance  Compapy,  canceled  their  policy ;  and  no- 
tice of  this  was  given  by  the  defendant  in  error  to  the  said  brokers,  Claiborne 
&  Son,  and  later  in  the  day,  on  the  said  nineteenth  of  December,  the  fire  and 
loss  occurred. 

The  plaintiff  in  error  had  no  notice  of  any  of  these  transactions  subsequent 
to  the  delivery  of  the  renewal  receipt  on  the  eleventh  day  of  December,  1884, 
and  the  payment  by  them  of  the  premium  thereon,  except  sooh  constructive 
notice  as  is  claimed  to  have  been  given  to  them  through  the  brokers  who  pro- 
cured the  policy  for  them  on  the  eleventh  of  December,  1883.  The  plaintiff 
in  error  denied  that  the  said  brokers  represented  them  any  otherwise  than  to 
procure  the  said  policy,  and,  denying  any  notice  of  cancellation  to  them  before 
the  loss,  brought  suit  upon  the  policy  against  the  defendant  in  error.  The 
whole  dispute  in  the  case  turned  upon  the  question  of  notice  of  cancellation 
by  the  defendant  in  error;  that  is,  whether  notice  of  cancellation  to  the  broker 
who  procured  the  policy  is  notice  to  the  insured,  in  a  case  where  the  broker 
was  not  the  general  agent  of  the  insured,  nor  otherwise  his  agent  than  in  such 
agency  as  arises  by  reason  of  the  broker  having  procured  the  policy;  it  being 
in  this  case  conceded  that  Claiborne  &  Son  were  not  the  general  agents,  nor 
otherwise  the  agents  of  the  i^aintiff  in  error  than  such  as  arose  through  their 
employment  as  brokers,  to  procure  the  policy  in  question. 

The  policy  contained  the  following  provisions:  '*This  policy  may  be  can- 
celed at  any  time  at  the  request  of  assured,  the  company  retaining  customary 
monthly  short  rates,  for  the  time  the  policy  has  been  in  force.  It  may  also  be 
canceled  at  any  time  by  the  company,  on  giving  written  or  verbal  notice  to 
that  effect,  and  refunding,  or  tendering  to  the  assured,  or,  if  the  policy  be 
not  held  by  him,  to  the  legal  holder  thereof,  a  ratable  proportion  of  the  premium 
for  the  unexpired  term  of  the  policy."  And  also  the  following  provision: 
"If  any  broker,  or  other  person  than  the  assured,  or  the  duly  authorized  agent 
of  this  company  has  procured  this  insurance,  or  any  renewal  thereof,  he  shall 
be  deemed  to  be  the  aoent  of  the  assured,  and  not' of  this  company,  in  any 
transaction  relating  to  the  insurance/* 

The  defendant  in  error  did  not  claim  that  the  brokers  in  question  were  the 
agents  of  the  plaintiffs,  otherwise  than  as  has  been  stated ;  but  they  proved  that 
there  was  a  well-established  custom  or  usage  in  the  city  of  Bichmond,  among 
insurance  companies,  brokers,  and  agents  doing  business  in  the  said  city  that 
whenever  insurance  policies  were  obtained  through  insurance  brokera,  all  no- 
tices as  to  the  renewal  and  cancellation  of  the  same  were  reqnir<Kl  to  be  given« 
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not  to  the  assured,  but  to  the  broker  through  whom  the  assurance  was  affected. 
The  controversy  turning  upon  this  question,  both  sides  moved  for  instructions, 
and  the  court  gave  an  instruction,  instructing  the  jury  that  if  they  believed 
there  was  such  a  custom,  and  that  notice  of  cancellation  was  given  to  the 
broker  who  effected  the  Insurance  in  this  case,  they  must  find  for  the  defend- 
ant, and  there  was  verdict  and  judgment  for  the  defendant;  whereupon  the 
plaintiff  excepted,  and  brought  the  caise  here  by  writ  of  error. 

The  construction  of  insurance  policies  often  arises  in  this  court,  and  has 
frequently  and  recently  been  the  subject  of  consideration  and  judicial  decision 
here,  as  well  as  in  other  appellate  courts.  It  is  well  settled,  as  we  have  often 
said,  that  "the  policy  must  be  construed  according  to  its  terms;  and  the  evident 
intent  of  the  parties  is  to  be  gathered  from  the  language  used;  and  the  court 
cannot  extend  the  risk  beyond  what  is  fairly  within  the  terms  of  the  policy. 
New  conditions  cannot  be  added  by  the  court;  but  the  rights  of  the  parties 
must  stand  upon  the  contract  as  made."  Wood,  Ins.  §  69,  p.  179.  A  policy 
is  to  be  construed  as  a  whole;  not  literally  nor  severely,  as  to  either  side,  but 
accurately,  so  as  to  carry  into  effect  the  real  purpose  and  understanding  of  the 
parties.  But  all  conditions  Involving  forfeitures,  as  well  as  all  exemptions, 
will  be  construed  strictly,  and  most  favorably  to  the  assured;  that  is,  most 
strongly  against  the  party  for  whose  benefit  they  are  inserted.  Id.;  Insur- 
ance Co,  V.  Qwathmey,  1  S.  E.  Rep.  209;  Mutual  Accident  Ass^n  v.  Newman, 
3  S.  E.  Rep.  805.  (in  this  court;)  and  Insurance  Co.  v.  Cherry,  3  S.  E.  Rep. 
876,  (in  this  court,)  and  the  cases  cited. 

The  only  real  controversy  in  this  case,  as  has  been  set  forth,  is  as  to  the 
question  of  notice  of  cancellation.  The  policy  provides  for  notice  to  the  as- 
sured. The  notice  was  to  tTie  broker  who  procured  the  policy.  The  policy 
provided  that,  "if  any  broker  has  procured  this  insurance  he  shall  be  deemed 
to  be  the  agent  of  the  assured,  and  not  of  this  company,  in  any  transaction  re- 
lating to  the  insurance."  The  broker  was  claimed  on  the  trial  of  the  case  to 
be  the  agent  ot  the  insured.  But  this  provision  having  been  often  the  sub- 
ject of  judicial  construction  in  the  highest  courts  of  this  country,  it  having 
been  held  that  "a  right  reserved  in  a  policy  of  insurance  to  terminate  the  in- 
surance on  giving  notice  to  that  effect,  and  refunding  a  ratable  proportion  of 
the  premium  to  the  assured  for  the  unexpired  term,"  "is  not  effectively  exer- 
cised by  the  company's  giving  mere  hotice  to  the  broker  or  agent  of  the  in- 
sured through  whom  he  procured  the  policy,  that  he  desires  to  cancel  the 
-  same."  That  construction  of  that  provision  was  not  contended  for  here  by  the 
learned  counsel  for  the  defendant  in  error. 

In  Hermann  v.  Insurance  Co.,  reported  in  3  N.  E.  Rep.  341,  decided  in  the 
court  of  appeals  of  New  York, November,  1885,  Judge  Andrews  said:  "The 
defendant  reserved  the  right  to  cancel  the  policy  on  notice  to  the  assured. 
This  condition  would  be  satisfied  by  personal  notice  to  the  plaintiff,  or  to  an 
agent  authorized  to  receive  it.  But  the  authority  of  a  broker  employed  to 
procure  insurance  for  his  principal,  such  broker  not  being  a  general  agent  to 
place  and  manage  insurance  on  his  principal's  property,  terminates  with  the 
procurement  of  the  policy.  It  cannot  in  reason  be  held  to  continue  after  the 
insurance  has  been  procured  and  the  policy  delivered  to  the  principal.  An 
agent  to  procure  a  contract  has  no  power  to  discharge  it,  implied  from  the 
original  authority  merely.  If  he  possesses  that  power,  it  arises  from  some  act- 
ual or  apparent  authority,  superadded  to  the  mere  power  to  enter  into  the  con- 
tract. The  defendant  relies  upon  a  special  clause  in  the  policy,  which  declares 
that  the  person  who  procures  the  policy  shall  be  deemed  the  agent  of  the  in- 
sured, and  not  of  the  company,  [as  has  been  set  forth  above.]  The  obvious 
meaning  of  the  clause  is  that  the  person  procuring  the  insurance  shall,  in  re- 
spect  to  that  matter,  be  deemed  the  agent  of  the  insured;"  citing  Grace  v.  In- 
surance Co.,  decided  in  the  supreme  court  of  the  United  States,  November 
19,  1883,  reported  in  109  XJ.  S.  278,  3  Sup.  Ct.  Rep.  207.    See  the  opinion  of 
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Justice  Harlan  in  that  case,  and  cases  cited.  White  v.  Insurance  Co.,  120 
Mass.  380,  and  Adams  v.  Insurance  Co.,  12  Ins.  Law  J.  787.  This,  then, 
being  the  well-settled  and  conceded  law  on  this  subject,  it  was  sought  to  sus- 
tain the  notice  in  this  case  upon  the  ground  that  the  local  custom  in  Rich- 
mond was  to  notify  the  broker,  etc.,  and  the  circuit  court  so  instructed  the 
jury.  But  this  instruction  violates  the  plainest  principles  of  construction  as 
set  forth  above.  The  policy  required  notice  to  be  given  of  the  desire  to  can- 
cel to  the  assured;  and  the  question,  therefore,  is  whether  the  broker  was  the 
agent  of  the  assured  for  this  purpose.  The  question  is  not  what  the  local 
custom  of  Richmond  is  as  to  this  notice,  but  what  is  the  contract  on  the  subject 
between  the  parties.  The  evidence  is  clear,  and  it  is  admitted  that  these 
brokers  were  not  otherwise  the  agents  of  the  insured  in  this  case,  except  to 
procure  the  insurance.  If,  therefore,  the  insurers  did  not  give  notice  as  re- 
quired by  the  contract,  it  is  immaterial  whether  they  gave  notice  according 
to  the  custom  or  not.  This  question  is,  perhaps,  as  well  settled  upon  author- 
ity as  the  other. 

In  the  case  of  Hermann  v.  Insurance  Co.,  supra,  it  is  said,  after  saying  it 
was  the  local  custom  of  Troy  to  give  this  notice  to  the  broker, "and,  in  so  far 
as  it  assumes  to  make  the  broker  an  agent  of  the  insured  to  receive  notice  of 
the  cancellation,  although  he  had  no  such  authority  in  fact,  it  is  an  attempt 
to  ovenide  the  legal  construction  of  the  coiitract,  and  was  inadmissible  to 
control  it." 

It  was  said  by  Wright,  J.,  in  the  court  of  appeals  of  New  York,  {Hig- 
gins  V.  Moore,  34  N.  Y.  425:)  "It  is  obvious  that  the  rights  of  the  plaintiff 
cannot  be  controlled  or  affected  by  a  local  usage  in  a  particular  trade.  The 
usage  is  invalid,  and  has  no  binding  force  upon  the  plaintiffs.  Such  a  usage, 
if  sanctioned,  would  be  to  overthrow  the  law  in  the  city  of  New  York.  If  it 
prevails  there,  it  cannot  be  allowed  to  control  the  settled  and  acknowledged 
law  of  the  state.  Again,  the  pretended  usage  is  void,  as  not  general,  being 
confined  to  certain  persons  in  New  York,  unreasonable,  and  against  public 
policy.  The  proposition  that  persons  engaged  in  a  particular  trade  at  a  par- 
ticular place  can,  by  the  custom  or  usage  adopted  and  regulated  by  them- 
selves, create  a  power  beyond  what  is  actually  conferred  or  necessarily  im- 
plied, depriving  an  owner  of  his  property,  the  possession  of  which  he  had  not 
parted  with,  seems  to  me  so  fraught  with  mischief,  as  well  as  unsoundness, 
as  to  require  only  its  announcement  to  meet  with  repudiation." 

No  usage  is  admissible  to  control  the  rules  of  law.  Wheeler  v.  Newhould, 
16  N.  Y.  392;  Judge  Brown  saying  in  that  case:  "The  usage  to  which  it  re- 
fers is  in  contradiction  to  the  fair  and  legal  import  of  the  contract;"  citing 
Fumiss  V.  Hone,  8  Wend,  247;  Dykers  v.  Allen,  7  Hill,  497;  Bank  v.  Wood- 
ruff, 6  Hill,  174. 

Justice  Story  said  in  Donnell  v.  Insurance  Co.,  2  Sum.  377:  "I  am  among 
those  judges  who  think  usages  among  merchants  should  be  very  sparingly 
adopted  as  rules  of  law  by  courts  of  justice,  as  they  are  often  founded  in  mere 
mistake,  and  still  more  often  in  the  want  of  enlarged  and  comprehensive 
views  of  the  full  bearing  of  principles. " 

Judge  Dewey  said,  in  Clark  v.  Baker,  11  Mete.  189:  "Usages  of  this  char- 
acter pocal  usages  of  trade]  are  only  admissible  upon  the  hypothesis  that  the 
parties  have  contracted  witn  reference  to  them.  If  the  parties  make  express 
stipulations  as  to  the  terms  of  a  sale,  or  the  manner  of  the  performance  of  a 
contract,  or  state  the  conditions  upon  which  it  may  be  rescinded,  such  express 
stipulations  must  be  taken  as  the  terms  of  the  contract,  and  they  are  not  to 
be  affected  by  any  usage  contrary  to  them." 

Lord  Lyndhurst,  G.  B.,  said,  in  the  case  of  Blackett  v.  Assurance  Co.,  2 
Tyrw.  273:  "The  objection  to  the  parol  evidence  is  that  it  was  not  to  explain 
any  ambiguous  words  in  the  policy,  or  any  words  which  might  admit  of 
doubt,  or  to  introduce  matter  upon  which  the  policy  was  silent;  but  that  it 
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was  at  direct  yarianoe  with  the  words  of  the  policy,  and  in  plain  opposition  to 
the  language  it  used.  We  are  therefore  of  opinion  that  the  evidence  of  usage 
was  properly  rejected." 

In  Bradley  v.  Wheeler,  44  N.  Y.  508,  it  was  said:  "As  to  tlie  admissibility 
3f  usages,  in  general,  the  later  cases  show  that  the  dislike  to  them  which 
seems  always  to  have  characterized  the  ablest  judges  in  this  country,  and  par- 
ticularly in  this  state,  is  now  becoming  general,  and  it  is  now  quite  well  set- 
tled that  usage  or  custom  cannot  be  proved  to  contravene  a  rule  of  law  or  to 
contradict  the  express  or  implied  terms  of  a  contract  or  to  make  the  legal 
rights  t>r  liabilities  of  the  parties  to  a  contract  other  than  they  are  by  the 
common  law.  Here  there  was  no  uncertainty  as  to  the  terms  of  the  contract. 
Hence  the  custom  offered  to  be  proved  would  have  contradicted  or  varied  the 
terms  of  the  contract,  and  was  therefore  inadmissible.  *' 

In  Hinton  v.  Zocket  5  Hill,  437,  Bronson,  J.,  said:  "Usage  can  never  be 
set  up  in  contravention  of  the  contract.  When  the  agreement  contains  any 
express  terms  on  the  subject,  evidence  of  the  custom  shall  be  excluded."  Eoc- 
pressum  facit  oesaare  taciturn.  Clarke  v.  Roystone,  13  Mees.  &  W.  752; 
Roberts  v.  Barker,  1  Oromp.  &  M.  808.  Promises  in  law  exist  only  iu  the 
absence  of  express  promises.  A  party,  therefore,  cannot  be  bound  by  an  in^ 
plied  contract,  when  he  has  made  an  express  contract  as  to  the  same  subject- 
matter.  Chit,  Cont  85;  Selway  v.  Fogg,  5  Mees.  &  W.  83;  Ferguson  v.  Oar- 
rington,  9  Barn.  &  C.  59. 

Lastly,  it  must  be  remembered  that  no  custom,  however  universal  or  old  or 
known,  unless  it  has  actually  passed  into  law,  has  any  force  over  parties  against 
their  will.  Hence,  in  the  interpretation  of  contracts,  it  is  an  established  rule 
that  no  custom  can  be  admitted  which  the  parties  have  seen  fit  expressly  to 
exclude.  And  not  only  is  a  custom  inadmissible  which  the  parties  have  ex- 
pressly excluded,  but  it  is  equally  so  if  the  parties  have  excluded  it  by  neces- 
sary implication,  as  by  providing  that  the  thing  which  the  custom  affects  shall 
be  done  in  a  different  way;  for  a  custom  can  no  more  be  set  up  against  the 
dear  intention  of  the  parties  than  against  their  express  agreement,  and  no 
usage  can  be  incorporated  into  a  contract,  which  is  inconsistent  with  the  terms 
of  the  contract.  2  Pars.  Gont.  546.  We  have  said  tiiat  this  question  is,  per^ 
haps,  as  well  settled,  upon  authority  as  any  question  arising  in  this  case,  and 
considered  above,  and  our  investigations  lead  us  to  the  conclusion  that  cita- 
tions might  be  indefinitely  extended. 

But  we  will  conclude  the  discussion  of  this  question  by  citing  the  dear  and 
satisfactory  condusions  of  ACr.  Justice  Story,  in  the  case  of  The  Reside,  2 
Sum.  569,  in  which,  in  speaking  of  what  he  terms  the  almost  indiscriminate 
habit  of  late  years  of  setting  up  particular  usages  or  customs  in  almost  all 
kinds  of  business  and  trade  to  control,  vary,  or  annul  the  general  liabilities 
of  parties  under  the  common  law,  as  well  as  under  the  commercial  law,  he 
said:  "But  I  apprehend  that  it  can  never  be  proper  to  resort  to  any  usage  or 
custom  to  control  or  vary  the  positive  stipulations  in  a  written  contract,  and 
a  fortiori  not  to  contradict  them.  An  express  contract  of  the  parties  is  always 
admissible  to  supersede  or  vary  or  control  a  usage  or  custom,  for  the  latter 
may  always  be  waived  at  the  will  of  the  parties.  But  a  written  or  express 
contract  cannot  be  controlled  or  varied  or  contradicted  by  a  usage  or  custom.'' 

Upon  reason,  as  well  as  upon  authority,  it  is  clear  that  under  contract  in 
this  case  the  notice  of  a  desire  to  cancel  the  same  was  to  be  given  to  the  as- 
sured. This  is  the  express  stipulation  in  the  policy  itself  "to  t?ie  assured." 
The  notice  was  not  given  to  the  assured,  nor  to  a  person  authorized  to  receive 
notice  for  the  company.  Notice  was  neither  given  to  the  assured  nor  to  any 
agent  of  the  assured,  and  it  follows  that  there  was  no  notice  of  a  desire  for 
cancellation  before  the  loss  occurred.  The  assured  in  this  case  was  another 
insurance  company;  but  the  priudple  is  the  same  as  when  an  individual  is 
the  assured.    We  think  the  circuit  court  of  Richmond  erred  in  instructing 
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the  Jury  as  we  hare  seen  on  the  question  of  notice  of  canoellation;  that  it 
should  have  instructed  the  Jury  in  this  casetliat  no  notice  of  cancellation  was 
given  to  the  company  by  giving  such  notice  to  a  broker,  not  authorized  to  re^ 
oeive  it;  and  the  judgment  appealed  from  will  be  revei'sed  and  annulled. 


(9S  N.  C.  390) 

Cliok  and  others  v.  Western  N".  0.  R.  Co. 

^/gupreme  Court  of  North  Carolina,    December  12,  1887.) 

Eailroaj)  Compahibs— Damaob  to  LAifD—PBOOBBDiVGs— Jurisdiction. 

lo  proceedings  to  assesa  damages  to  lands  occasioned  by  the  construction  of  a 
railroad,  the  report  of  commissioners  appointed  by  the  jud^e  in  term-time,  under 
Code  N.  G.  ii  132,  251,  was  set  aside.  By  consent  of  the  parties,  defendant  was  per- 
mitted to  answer,  and  the  cause  transferred  to  the  civil  issues  docket,  but  dis- 
missed, upon  motion,  for  want  of  jurisdiction,  because  the  proceedings  had  not 
been  begun  before  the  clerk  in  vacation.  Beld  error,  as  such  proceedings  may  be 
commenced  either  in  term-time  or  vacation,  and,  if  in  term-time,  then  properly 
and  necessarily  before  the  judge. 

Appeal  from  superior  court,  Madison  county;  W.  J.  Montgomery,  Judge. 

Upon  petition  by  plaintiffs,  Lewis  Click  and  his  wife,  Sarah,  and  Dnniel 
and  Susan  Click,  owners'  of  lands  over  which  defendant,  the  Western  North 
Carolina  Bailroad  Company,  had  constructed  its  road,  appraisers  were  ap- 
pointed by  Judge  Shepherd  to  assess  the  damages.  They  reported  on  Octo- 
ber 26, 1882,  which  report,  upon  exception  by  defendant,  was  set  aside  by  an 
order  of  Judge  Avert,  and  by  agreement  of  parties  the  cause  was  to  be  tried 
by  Jury ;  but  subsequently,  and  before  the  trial,  a  motion  by  defendant  to  dis- 
miss for  want  of  Jurisdiction  was  sustained  by  Montoomert,  J.,  and  plain- 
tiffs appeal. 

T.  F.  Davidson^  for  appellants.    C.  M,  Btisbee,  tov  appellee. 

Merrimok,  J.  This  is,  strictly,  neither  a  special  proceeding  nor  a  civil  ac- 
tion, as  prescribed  and  defined  by  the  Code  of  Civil  Procedure.  It  is  a  sum- 
mary proceeding  allowed  in  favor  of  persons  owning  land  claiming  against 
railroad  corporations  for  damages  to  their  land  occasioned  by  the  construction 
of  the  railroads  of  the  latter  across  and  over  the  lands  of  the  former,  as  al- 
lowed in  this  case  by  the  defendant's  charter,  the  statute,  (Friv.  Acts  1854-55, 
e.  228,  §  29;  Priv.  Acts  1848^9,  c.  82,  §§  26-29,)  and  as  well  the  Code,  (sec- 
tions 1^2-1949.)  It  is  begun  by  an  application  to  the  superior  court  oi  the 
proper  county,  not  by  summons,  but  by  serving  the  opposing  party  with  a 
petition  setting  forth  the  grounds  of  claim,  accompanied  by  **a  notice  of  the 
time  and  place  when  and  where  the  same  shall  be  heard  by  the  superior  court, 
*  *  *  at  least  ten  days  prior  to  the  hearing  of  the  same  by  the  court." 
Code,  §  1944.  By  the  express  terms  of  the  statute,  the  superior  court  has 
Jurisdiction  of  the  matter  or  proceedings,  but  it  is  not  provided  that  it  shall 
be  begun  by  summons  returnable  before  the  clerk  of  the  court  in  vacation-time, 
or  in  case  of  special  proceedings,  or  in  term-time.  It  may  be  begun  at  any 
time,  in  or  out  of  term,  and,  if  begun  in  term,  then  it  is  proper  and  necessary 
that  the  judge  of  the  court  shall  grant  the  order  appointing  commissioners,  as 
was  done  in  this  case,  because  the  statute  (Code,  §§  132,  251)  so  expressly 
provides. 

In  this  case  the  application  to  the  court  was  made  in  term-time,  and  the 
court  had  autliority  to  make,  and  properly  made,  so  far  as  appears,  the  order 
appointing  commissioners,  and  thus  obtained  Jurisdiction  of  the  proceeding, 
including  the  subject-matter  thereof  and  the  parties  thereto.  It  would  not 
have  been  otherwise,  as  to  the  Jurisdiction,  if  the  proceeding  had  begun  in 
vacation-time,  because  the  Jurisdiction  in  any  case  was  that  of  the  court,  not 
that  of  the  clerk.  The  latter,  in  that  case,  would  simply  have  represented' 
and  acted  for  the  court,  and  his  action  would  have  been  that  of  the  court,  uu- 
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Ml,  at  the  instance  of  a  dissatisfied  party,  the  judge  should  have  reversed  or 
modified  it.  Brittain  v.  Mtdl,  91  N.  C.  498;  Strayhom  v.  Blaloek,  92  N. 
C.  292;  Jones  v.  Desem,  94  N.  C.  82;  Warden  v.  MeKinnon,  Id.  378;  Ed- 
wards  v.  Co&&,  95  N.  G.  4.  It  appears  that  the  court  in  term  appointed  com- 
missioners; that  they  acted  and  made  report  of  their  action  to  the  court;  that 
the  defendant  filed  exception  thereto,  which  the  court  sustained,  and  the  re- 
port was  set  aside.  Thereupon,  '*by  consent  of  parties,  the  defendant  was 
permitted  to  file  answer,  and  the  cause  transferred  to  the  civil  issue  docket 
for  trial,  upon  issues  made  in  the  pleadings,  to  ascertain  damage ;  it  being  the 
object  of  this  agreement  to  secure  a  trial  of  all  matters  in  dispute. "  Issues 
of  fact  were  raised,  and  the  jury  were  impaneled  to  try  the  same;  but  upon 
trial  the  defendant  moved  to  dismiss  the  proceeding,  suggesting  that  the  same 
had  not  been  properly  begun  in  vacation-time  before  the  clerk,  and  therefore 
the  court  had  not  jurisdiction.  The  court  allowed  this  motion.  For  the  rea- 
sons stated  above,  this  was  erroneous.  The  court  had  jurisdiction,  and  ob- 
tained the  same  regularly.  But  as  the  court,  not  the  clerk,  had  jurisdiction 
of  the  matter,  even  if,  regularly,  the  proceeding  ought  to  have  been  begun  be- 
fore the  clerk  in  vacation,  the  agreement  to  proceed  above  set  forth  would 
have  been  a  waiver  of  and  cured  such  and  like  irregularity.  Capps  v.  Capps, 
85  N.  C.  408;  Peoples  v.  Norwood,  94  N.  C.  167. 

There  is  error.  The  judgment  must  be  reversed,  and  the  case  tried  and  de- 
termined according  to  law.  To  that  end  let  this  opinion  be  certified  to  the 
superior  court.    It  is  so  ordered. 


(98  N.  C.  481) 

Hendricks  v.  Carolina  Cent.  B.  Go. 

{Supreme  Court  of  North  Carolina,    December  19, 1887.) 

Appeal— When  Libs—Final  Judqmbkt. 

In  a  summary  application  by  plaiutiff  for  the  appointment  of  commissionera  to 
assess  damages  caosed  by  the  constraction  of  defendant's  railway  across  his  lands, 
defendant  answered,  denying  plaintifi^'s  rights  and  grievances.  An  agreed  state- 
ment of  the  facts  of  the  matter  of  the  proceeding  having  been  submitted  to  the  court, 
it  made  an  order  appointing  commissioners  to  assess  damages.  Held^  that  the  order 
was  interlocutory,  and  that  no  appeal  could  be  taken  ontli  after  final  judgment  on 
the  report  of  the  commissioners. 

Appeal  from  superior  court,  Cleveland  county;  J.  C.  MaoRab,  Judge. 
W.  P.  Bynum,  for  plaintiff.    Burwell  dk  Walker,  for  defendant. 

Merrimon,  J.  This  is  a  summary  application  of  the  plaintiff,  claiming 
damages  from  the  defendant  railroad  company,  occasioned  by  the  location  and 
construction  of  the  railroad  of  the  latter  over  and  across  the  lands  of  the  for- 
mer, as  allowed  by  th^  statute,  (Acte  1854-55,  c.  225,  §  26;  Acts  1872-73, 
c.  75,  §§  9,  10,  15;  Code,  §§  1943-1946,)  in  which  the  plaintiff  prays  that 
the  court  appoint  commissioners  to  assess  damages  to  him,  etc.  The  defend- 
ant filed  its  answer  to  the  petition,  denying  tlie  plaintiff's  alleged  rights,  etc. 
In  term-time,  the  parties  agreed  upon  and  submitted  the  facts  of  the  matter 
of  the  proceeding  to  the  court  for  its  judgment.  Upon  consideration,  it  made 
its  Order  appointing  commissioners  to  assess  the  damages,  etc.;  to  which  the 
defendant  excepted,  and  appealed  to  this  court. 

The  order  appealeil  from  is  interlocutory,  and  no  appeal  lay  at  once  from 
it.  Upon  the  coming  in  of  the  report  of  the  commissioners,  appropriate  ex- 
ceptions thereto  may  be  filed  by  either  or  both  parties,  raising  all  questions 
affecting  their  respective  rights  involved;  and  upon  the  settlement  of  tlie 
same,  and  final  judgment  of  the  court,  either  or  both  parties  may  assign  er- 
rors, and  then  appeal  to  this  court,  bringing  up  for  review  all  errors  assigned 
in  the  record  at  any  sUige  of  the  proceeding  after  it  begun.  This  case  is  in 
material  respects  like  Telegraph  Co.  v.  Railroad  Co,,  83  N.  C.420;  CommiS' 
sioners  v*  Cook,  86  N.  C.  18;  Railroad  v.  Warren,  92  N.  C.  620.     They  set- 


Digitized  by 


Google 


N.  C]  POWELL  V,  MORIBEY.  186 

tie  the  course  of  practice  in  such  proceedings  as  the  present  one,  and  suffi- 
ciently state  the  reasons  for  it.  That  the  defeudant  broadly  denied  the  plain- 
tiff's alleged  rights  and  grievances,  and  the  parties  agreed  upon  the  facts, 
could  not  give  the  right  of  appeal  at  the  present  state  of  the  proceeding,  be- 
cause the  order  appealed  from  was  nevertheless  interlocutory,  and  an  appeal 
from  the  final  judgment  would  bring  up  all  questions  arising  in  the  course  of 
the  proceeding,  without  denying  or  impairing  any  substantial  right  of  the 
defendant.  The  order  appealed  from  is  very  Afferent  from  that  in  the  sim- 
ilar case  of  Click  v.  Railroad,  ante,  183,  (decided  at  the  present  term.)  In 
the  latter  the  court  denied  the  motion  for  an  order  appointing  commissioners, 
and  dismissed  the  proceeding,  thus  putting  an  end  to  the  right  of  the  plain- 
tiff therein,  and  therefore  an  appeal  lay  in  that  case.    Appeal  dismissed. 


(98  N.  C.  4S6) 

Powell  and  others  v.  Morisey  and  others. 
{Supreme  Court  of  North  Caroliva.    December  12, 1887.) 

1.   EqTTITT— RkFOBMATION  of  IWOrECMKNIB— VOLUICTABY  DeBD. 

Land  was  granted  by  voluntary  deed  operating  to  convey  life-estates  only.  On 
the  death  of  the  grantees,  parties  claiming  in  reversion  sought  partition  and  sale  of 
the  lands,  and  the  representatives  of  the  grantees  sought  to  have  the  deed  reformed 
so  as  to  pass  the  fee,  allying  such  to  have  been  theintentioik  of  the  grantor.  Htid, 
that  the  deed  being  voluntary  could  not  be  reformed.^ 

8.   DjEBD— YOLDITTABT — GOHVBTAXICB  BT  GRANBrATHEB.  ^ 

A  grandfather  granted,  to  certain  of  bis  grandchildren,  land  by  deed,  conveying 
only  life-estates.  It  was  alleged  that  the  grantor  intended  to  have  passed  the  fee 
and  that  the  requisite  words  of  limitation  had  been  omitted  through  the  inadvert 
euce  of  the  conveyancer,  and  parties  claiming  under  the  deed  sougnt  to  have  it  re- 
formed  accordingly.  The  consideration  expressed  was  natural  love  and  affectioD 
and  the  sum  of  one  dollar.  Held,  that  the  aeed  was  merely  voluntary,  and  that  if 
could  not  t>e  inferred  fi'om  the  grant  that  the  grandfather  intended  to  place  himsell 
tn  loco  parentis  to  the  grandchildren,  so  as  to  raise  a  meritorious  consideration,  and 
thus  establish  a  ground  for  equitable  relief. 
8.  pBAcricB  IN  Civil  Gasbs^Tbansfeb  or  Causbb— Issues  or  Fact. 

In  a  proceeding  in  the  probate  court  an  issue  of  fact  was  sent  up  to  the  superioi 
court  for  trial,  and,  a  verdict  being  there  taken,  judgment  was  entered  accordingly. 
It  was  urged  that  the  superior  court  bad  no  proper  cognizance  of  the  cause^  ai 
there  had  been  no  Judgment  of  the  clerk,  and  that  the  cause  should  have  come  into 
the  superior  court  only  by  way  of  appeal  from  such  a  judgment.  JSeld,  that  nc 
judgment  was  necessary  upon  an  issue  of  fact  which  by  virtue  of  Code  N.  G.  i  116 
is  to  "  be  transmitted  to  the  superior  court  for  trial.** 

Appeal  from  superior  court,  Sampson  county;  Gilmer,  Judge. 

The  petitioners,  Powell  and  others,  claimed  in  reversion,  and  sought  parti 
tion  of  land  which  had  been  granted  by  their  ancestor  by  voluntary  deed 
passing  life-estates  only  to  certain  of  his  grandchildren  since  deceased.  Th« 
judgment  below  was  in  favor  of  the  defendants,  Morisey  and  others,  ordering 
the  deed  to  be  reformed  so  as  to  pass  the  fee  according  to  the  intention  of  th« 
grantor,  and  the  petitioners  appeal. 

Haywood  A  Haywood  and  M,  C,  Richardson,  for  petitioners.  J  8.  Steto- 
art,  for  defendants. 

Davis,  J.  This  was  a  special  proceeding  for  sale  of  land  for  partition  com- 
menced before  the  clerk  of  the  superior  court  of  the  county  of  Sampson.  The 
petitioners  allege  that  James  Vann,  their  ancestor,  by  deed  made  in  1860,  which 

'  Equity  will  not  intervene  for  the  reformation  of  a  deed  which  is  purely  voluntary. 
But  a  mistake  may  be  reformed,  if  there  is  any  valuable  consideration,  however  small, 
when  supplemented  by  the  consideration  of  love  and  afTectlon.  Baker  v.  Pyeatt, 
(Ind.)  9  N.  E.  Rep.  112.  Else  v.  Kennedy,  (Iowa.)  26  N.  W.  Rep.  290,  was  a  case  of  an 
attempted  conveyance  of  real  estate  by  a  mother  to  one  of  her  children,  without  any 
valuable  consideration,  and  in  an  action  to  quiet  title,  brought  by  the  other  heirs,  the 
petition  of  the  grantee  for  reformation  was  refused. 
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is  set  ont  in  fall  in  the  pleadings,  conveyed  to  his  grandsons,  James  N.,  Har • 
man  H.,  Gibson  S.,  John  B.  and  Edward  N.  Register,  tlie  lands  mentioned 
in  the  petition,  for  life,  and  that  the  said  grandsons  are  dead,  and  the  peti- 
tioners are  entitled  to  partition  of  said  land.  The  defendants  claim  the  entire 
interest  in  the  lands.  Thej  admit  that  the  deed  appears  from  its  face  to  con- 
vey only  a  life-estate,  bat  say  that  the  intention  of  the  grantor  was  to  convey 
a  fee^imple  estate  in  said  lands  to  the  Registers,  and  that  the  word  **  heirs"  was 
omitted  from  said  deed  through  the  inadvertence  of  the  draughtsman.  It  ap- 
peared to  the  probate  court  tliat  an  issue  of  fact  was  raised  by  the  pleadings, 
and  the  case  was  sent  up  to  the  superior  court  to  be  tried  by  the  Jury  upon  the 
following  issue:  "Was  it  the  intention  of  James  Yann,  deceased,  in  making 
the  deed  to  his  grandchildren,  James  N.  Register  and  others,  of  the  tenth  day 
of  April,  1860,  to  convey  a  fee-simple  interest  to  the  grantees  therein  named 
in  the  lands  described  in  the  said  deed;  and  were  the  words  of  inheritance 
omitted  in  said  deed  by  reason  of  the  mistake  and  inadvertence  of  the  draughts- 
man? To  which  the  jury  answer,  'Yes.*  The  plaintiffs  contended  that  a 
court  of  equity  could  not  correct  a  mistake  in  a  voluntary  deed  of  conveyance 
unless  by  consent  of  all  parties.  The  defendants  insisted  that  a  court  of 
equity  could  correct  such  a  mistake  in  a  voluntary  deed."  Judgment  was 
rendered  for  the  defendants,  from  which  the  plaintiffs  appeal. 

The  consideration  mentioned  in  the  deed  is  the  natural  love  and  affection  of 
the  grantor  for  the  grantees,  (his  grand-children,)  and  the  sum  of  one  dollar, 
and  the  deed  recites  that  said  James  Yann,  Sr.,  '*has  bargained  and  sold,  given, 
granted,  aliened,  enfeoffed,  and  conveyed,  and  does  by  these  presents  give,  grant, 
alien,  enfeoff,  and  convey,  (reserving  his  life-estate  or.  estate  during  his  life 
in  the  following  land,)  all  that  lot  of  land,  etc.,  [describing  it;]  ♦  ♦  ♦ 
to  have  and  to  hold  the  above-described  land  and  premises  to  the  said  James 
N.  Register,  Harman  H.  Register,  Gibson  8.  Rejgfister,  John  R.  Register,  and 
Edward  N.  Register,  saving  and  reserving  the  life-estate  of  the  said  James 
Yann  in  the  aforesaid  land."  The  record  is  voluminous,  but  the  foregoing  is 
the  case  on  appeal,  as  settled  and  si^ed  by  counsel  for  both  sides,  and  pr^ 
sents  the  single  question,  could  the  court*  correct  the  mistake  mentioned? 
"All  agreements,  so  far  as  the  binding  efficacy  of  their  promises  is  concerned, 
must  be  referred  to  one  or  the  other  of  three  causes,  to- wit:  A  valuable  con- 
sideration^, a  mere  voluntary  bounty;  or  the  performance  of  a  moral  duty. 
The  first  alone  is  binding  at  law,  and  enables  the  promisee  to  enforce  the  ob- 
ligation against  the  obligor.  ♦  ♦  ♦  The  third  constitutes  the  meritorious 
or  imperfect  consideration  of  equity,  and  is  recognized  as  effective  by  it,  within 
very  narrow  limits,  although  not  at  all  by  law.  While  this  species  of  consid- 
eration does  not  render  an  agreement  enforceable  against  the  promisor  him- 
self, nor  against  any  one  in  whose  favor  he  has  altered  his  original  intention, 
yet  if  an  intended  gift,  based  upon  such  a  meritorious  consideration,  has  been 
partially  and  imperfectly  executed  or  carried  into  effect  by  the  donor,  and  if 
his  original  intention  remains  unaltered  at  his  death,  then  equity  will,  within 
certain  narrow  limits,  enforce  the  promise  thus  imperfectly  performed,  aa 
against  a  third  person  claiming  by  operation  of  law,  who  has  no  equally  meri- 
torious foundation  for  his  claim.  The  equity  thus  described,  as  based  upon  I 
a  meritorious  consideration,  only  extends  to  cases  involving  the  duties  either  j 
of  charity,  of  paying  creditors,  or  of  maintaining  a  wife  and  children.  This  j 
last  duty  of  maintaining  children  includes  persons  to  whom  the  promisor 
stands  in  loco  parentis."    2  Pom.  Eq.  Jur.  §  588.     .  ' 

Upon  a  review  of  the  authorities,  this,  we  think,  is  as  far  as  equity  has  | 

gone,  and  it  will  only  perfect  or  correct  mistakes  in  deeds  supported  by  vain-  j 

able  or  meritorious  considerations.  In  Day  v.  Day,  84  N.  C.  408,  the  chief 
justice,  citing  Hunt  v.  Frataer,  6  Jones,  Eq.  90,  says:   "The  jurisdiction  to  i 

reform  deeds  is  not  exercised  unless  the  transaction  is  based  on  a  valuable  or 
meritorious  consideration."    In  the  latter  case  of  Hunt  v.  Fraiser,  the  court 
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refused  to  reform  a  deed  executed  in  favor  of  the  wife  and  children  of  the 
brother  of  the  grantor.  "It  is,"  says  Judge  Hall,  in  Dawson  v.  Dawson^  1 
Dev.  Eq.  101,  ^the  old  beaten  ground,  long  since  occupied  by  the  courts  of 
equity,  not  to  aid  voluntary  conveyances.'*  All  the  cases  cited  by  the  coun- 
sel for  the  defendant,  in  which  the  mistakes  were  corrected  and  the  deeds  re- 
formed, wore  based  upon  valuable  considerations. 

The  deed  fiom  James  Yann  to  his  grandsons  was  voluntary,  and  without 
valuable  consideration.  Was  the  consideration  meritoriomt  Did  James 
Vann  stand  in  loco  parentis  to  the  grandchildren?  "The  proper  definition 
of  a  person  in  loco  parentis  to  a  child  is  that  of  a  pei*son  who  means  to  put 
himself  in  the  situation  of  the  lawful  father  of  the  child,  witli  reference  to  the 
father's  office  in  and  duty  of  making  provision  for  the  child."  Chit.  Eq.  Dig. 
tit.  "Parties  in  Loco  Parentis'*  and  the  cases  theie  cited.  The  simple  fact 
that  the  grandfather  voluntarily  conveyed  to  the  grandchildren  is  not  proof 
that  he  intended  to  assume  the  office  and  duty  of  the  father  in  making  provis- 
ion for  them,  and,  in  the  absence  of  other  evidence,  the  court  cannot  assume 
that  he  had  taken  or  intended  to  take  upon  himself  such  relation.  Upon  proof 
of  such  relation,  the  consideration  becomes  meritorious,  and  courts  of  equity 
will  lend  their  aid,  as  in  favor  of  children.  But,  in  the  absence  of  proof,  they 
will  not.  In  this  case  no  such  proof  appears,  and  the  court  cannot  reform 
the  deed.  A  defective  execution  cannot  be  supplied  in  favor  of  a  grandchild. 
Adams,  Eq.  101.  It  does  not  come  within  the  class  of  cases  represented  in 
Mordecai  v.  Boylan^  6  Jones,  Eq.  365,  and  8cott  v.  Moore,  Winst.  Eq,  98, 
(Hinsdale's  Ed.  641.)  This  disposes  of  the  only  question  in  the  case  pre- 
sented on  appeal. 

The  special  proceeding  was  originally  commenced  in  1879,  and  the  case  wah 
before  this  court  at  January  term,  1881,  upon  appeal  of  plaintiff,  which  ap- 
peal was  dismissed  upon  the  ground  there  stated.  84  K.  C.  421.  The  coun- 
sel for  the  appellants  now  insists  that  it  should  have  been  remanded  by  the 
court  below  to  the  clerk  of  the  superior  court;  that  there  was  no  judgment 
rendered  by  the  clerk ;  and  that  it  could  only  get,  properly,  into  the  superior 
court,  in  term,  by  an  appeal  from  his  judgment.  For  this  he  cites  Taylor  v. 
Bostic,  93  N.  G.  415.  This  is  a  misapprehension,  and,  if  it  were  not,  we 
do  not  see  how  it  could  avail  the  appellants.  It  is  only  upon  questions  of  law 
that  there  must  be  a  Judgment  of  the  clerk  from  which  an  appeal  may  be 
taken.  But  "all  issues  of  fact  joined  before  the  clerk  shall  be  transmitted  to 
the  superior  court  for  trial  at  the  succeeding  term  of  said  court. "    Code,  §  116. 

The  appellants  claim  title  under  the  wiU  of  James  Yann,  deceased,  which 
is  set  but  in  the  petition.  We  pass  no  judgment  upon  the  sufficiency  of  that 
title,  but  only  declare  that  the  defendants  are  not  entitled  to  a  reformation  of 
'  the  deed  stated  in  the  case.  *  Error. 


(98  N.  C.  446)  „  „  ^     ^^ 

Habry  o.  Hahbbight  and  others. 

{Supreme  Cotart  of  North  OaroHna.    December  19,  1S87.) 

Jumcn  or  thb  Pbaob— JuBiaDionoir— AonoKs  of  Tobt— Code  li.  C.  }  887. 

Since  the  act  of  1S76,  (Ck>de  N.  G.  |  887.)  providing  that  *' justices  of  the  peaceshall 
have  concarrent  jurisdiction  of  civil  actions,  not  founded  on  contract,  wherein  the 
value  of  the  property  in  controversy  does  not  exceed  fiflv  dollars"  justices  of  the 
peace  have  concurrent  jurisdiction  with  the  superior  court  In  actions  of  tort  wherein 
the  damages  claimed  do  not  exceed  $50. 

Appeal  from  superior  court,  Cleveland  county;  Philips,  Judge. 

The  action  wa3  commenced  by  plaintiff,  Harry,  -before  a  justice  of  the  peace, 
for  $50  due  by  damage  suit,  and  pleaded  orally  tliat  defendants,  A.  F.  Ham- 
bright,  JohnG.  Black,  and  James  W.  Black,  obtained  from  him  by  fraud  and 
deceit  the  sum  of  850,  for  which  he  prays  recovery  in  damages.  The  defend- 
ants pleaded  to  the  jurisdiction.    Plea  overruled  by  the  justice,  and  judgment 
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against  the  plaintiff.    Appeal  to  superior  court,  where,  at  spring  term,  1885, 
motion  to  dismiss  for  want  of  jurisdiction  was  heard,  and  the  action  was  dis- 
missed by  the  court.    Plaintiff  appealed. 
/.  F.  Hoke,  for  plaintiff.     W.  P,  Bynum,  for  defendants. 

Davis.  J.  Civil  action  originally  commenced  before  a  justice  of  the  peace 
of  the  county  of  Cleveland,  and  carried  by  appeal  to  the  superior  court  of  said 
county,  and  tried  before  Philips,  J.,  at  the  spring  t«rra,  1885,  of  said  court. 
The  plaintiff  alleges,  in  substance,  that  in  November,  1882.  a  suit  was  pend- 
ing against  him  in  South  Carolina,  instituted  by  J.  G.  Black;  that,  while  plain- 
tiff was  confined  in  bed  by  sickness,  the  defendant  Hambright  told  him  that 
he  had  lost  his  suit,  but  that  the  plaintiff  in  that  suit.  Black,  was  willing  to 
compromise  for  $50,  and  not  harass  hini  further,  as  he  sympathized  with  him; 
that,  acting  under  the  belief  that  the  representations  made  by  Hambright 
were  true,  he  paid  the  said  sum  of  $50  to  said  Hambright,  who  gave  him  a  re- 
ceipt for  the  same,  signed  by  James  Black  for  J.  G.  Black,  the  said  James 
Black  professing  to  act  for  said  J.  G.  Black;  the  said  sum  of  $50  was  so  paid 
on  the  tenth  of  November,  1882,  and  on  the  eleventh  of  November  he  was  in- 
formed that  the  judgment  in  that  suit  pending  in  South  Carolina  had  been  de- 
cided in  his  favor,  and  against  the  said  J.  G.  Black;  that,  by  reason  of  his 
confinement  by  an  attack  of  typhoid  fever,  he  had  no  means  of  informing 
himself  of  the  truth  of  the  matter  till  the  following  day  by  letter,  whereupon 
he  demanded  payment  of  the  said  sum  of  $50,  which  had  been  so  paid  by  him 
under  the  representations  made  by  said  Hambright,  which  were  untrue.  The 
defendant  moved  to  dismiss  the  action  for  want  of  jurisdiction;  which  motion 
was  allowed,  and  the  plaintiff  appealed. 

Section  887  of  the  Code  provides  that  "justices  of  the  peace  shall  have  con- 
current jurisdiction  of  civil  actions,  not  founded  on  contract,  wherein  the 
value  of  the  property  in  controversy  does  not  exceed  fifty  dollars."  The  prop- 
erty in  controversy  here  is  the  $50  which  the  plaintiff  alleges  he  was  Induced 
to  pay  by  the  representation  made  by  the  defendant,  and  which  were  untrue,  and 
is  clearly  within  the  section  referred  to.  BuZlinger  v.  Marshall,  70  N.  C.  620, 
cited  by  counsel  for  defendants,  was  before  the  act  of  1876-77,  (section  887  of  the 
Code, )  and  is  not  applicable  to  this  case ;  and  the  point  in  AnJie  v.  Gray,  88  N.  C. 
190,  leaffirmed  in  90  N.  C.  137,  is  misapprehended.  The  complaint  in  the 
latter  case  contained  causes  of  action  for  deceit  and  fraudulent  representations, 
associated  with  a  cause  of  action  for  a  false  warranty  in  an  exchange  of  horses, 
and  laid  the  damages  at  $50.  The  jury  found  upon  issues  submitted  that 
there  was  a  warranty,  and  assessed  damages  at  $50,  and  the  court  below  re- 
fused to  give  judgment  for  the  plaintiff,  holding  that  the  action  was  founded 
exclusively  on  contract,  and  was  cognizable  only  in  the  court  of  a  justice  of 
the  peace.  Upon  appeal,  this  was  reversed,  because  the  real  character  of  the 
action  was  ex  delicto,  and  the  jurisdiction  of  the  superior  court  fully  appeared 
in  the  complaint.  That  case  is  authority  for  the  position  that  the  superior 
court  has  jurisdiction  of  torts  not  exceeding  $50;  but  it  does  not  decide,  as 
insisted  by  defendant,  that  the  justices  of  the  peace  have  not  conourrer^t  juris- 
diction in  actions  where  the  sum  does  not  exceed  $50.  On  the  contrary,  in 
Bamycastle  v.  Walker,  92  N.  C.  198,  it  is  said  that  prior  to  the  act  of  1876 
justices  of  the  peace  had  no  jurisdiction  in  actions  of  tort,  but  since  that  act 
they  have  only  a  concwrent  jurisdiction  with  the  superior  court  when  the 
damages  claimed  dc  not  exceed  $50.    There  is  error. 


(98  N.  C.  450)  LaWSON  V.  PRINGLB. 

{Suivreme  Cbitrt  of  North  Carolina,    December  19,  1S87.) 

Execution— Purchase  Pbicr  op  Property. 

Const.  N.  C.  art.  10.  §  2,  provides  that  no  property  shall  be  exempt  from  sale  on 
execution  for  payment  of  obligations  contracted  for  the  purchase  of  the  premises. 
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Defendant  agreed  to  pay  to'  plaiDtiir|>er9onally  the  debt  be  owed  bim  as  adminis- 
trator for  the  pnrchase  price  of  intestate's  land,  if  plaintiff  would  advance  the 
amount  due  in  settling  the  administration  account.  Heldj  tbat  this  was  an  assign- 
ment, not  a  satisfaction,  of  the  debt,  and  no  assignment  of  such  a  debt,  whether  it 
existed  in  the  form  of  a  note  or  a  verbal  contract,  could  take  away  its  character  of 
an  obligation  for  anpaid  purchase  money. 

Appeal  from  superior  court,  Stokes  county. 

This  was  a  civil  action  begun  before  a  justice  of  the  peace.  The  plaintiff, 
Lawson,  claimed  $94.84  as  the  purchase  money  for  a  tract  of  land  known  as 
the  "Pleasant  Pringle  Home  Place,"  and  also  other  debts.  The  defendant, 
Pringle,  denied  that  he  owed  the  plaintiff  anything  as  purchase  money ;  de- 
nied the  other  debts;  alleged  the  plaintiff  had  received  money  belonging  to 
him  more  than  enough  to  pay  for  the  land ;  and  pleaded  the  deed  made  by  plain- 
tiff as  administrator  as  an  estoppel  against  plaintiff's  recovery.  In  the  su- 
perior court  plaintiff  submitted  to  a  nonsuit,  and  appealed  to  the  supreme 
court. 
'  Glenn  <&  Glenn,  for  plaintiff.    Mehane  <&  8cotU  for  defendant. 

Smith,  G.  J.  The  plaintiff,  as  admimstrator  of  Pleasant  Pringle,  and  un- 
der license  from  the  proper  court,  sold  a  tract  of  land  to  the  defendant,  in  or- 
der to  make  assets,  for  the  sum  of  $260.  He  took  no  note  or  security  there- 
for, inasmuch  as  the  purchaser  held  a  claim  against  the  intestate's  estate  for 
$220,  and  was  further,  as  distributee,  entitled  to  a  share  therein,  of  the  value 
of  $10.64,  the  balance  whereof,  to-wit,  $84.20,  was  claimed  by  the  plaintiff  as 
the  residue  due  on  the  bond. 

At  the  expiration  of  the  credit,  on  June  10,  1886,  the  plaintiff  demanded 
payment,  and  the  defendant,  being  unable  to  meet  his  obligation,  directed  the 
plaintiff  to  proceed  and  close  up  his  administration,  and  he  should  be  paid  out 
of  the  land.  This  the  plaintiff  did,  charging  himself  with  the  proceeds  of 
sale  of  the  land,  and  crediting  himself  with  all  due  by  the  defendant,  and  on 
September  15,  1887,  he  made  a  deed  conveying  title  to  the  defendant,  and 
therein  reciting  that  the  purchase  money  had  been  paid,  both  recognizing 
the  fact  that  a  part  of  the  purchase  money  had  not  been  paid,  and  the  defend- 
ant also  afterwards.  Such  was  the  case  made  out  on  the  plaintiff's  proofd, 
while  the  defendant  denied  any  indebtedness  to  him. 

The  plaintiff  contended  (1)  that  the  money  due  him  was  purchase  money  for 
the  land  described  in  the  pleadings,  for  which  he  could  seU  defendant's  inter- 
est without  laying  off  homestead;  (2)  that  when  the  plaintiff  settled  with  the 
estate  of  his  intestate,  and  took  the  debt  against  the  defendant,  it  was  a  ver- 
bal assignment  of  the  debt  to  him  as  an  individual,  and  he  held  it  against  the 
defendant  as  a  debt  for  the  purchase  money;  (3)  that  the  plaintiff,  having 
paid  off  and  settled  with  his  intestate's  estate  a  debt  due  by  the  defendant  for 
purchase  money,  (he  being  heir  at  law  and  distributee,)  was  entitled  to  all 
and  the  same  rights  against  the  defendant  as  an  individual  that  he  had  as  ad- 
ministrator; (4)  that  if  defendant  told  plaintiff  to  settle  with  the  estate,  and 
he  did  so,  and  that  if  he  would  make  him  a  deed,  he  should  be  paid  the  pur- 
chase money  out  of  the  land,  and  he  did  make  him  a  deed,  the  plaintiff  has 
an  equitable  right  to  sell  said  land  for  the  purchase  money. 

His  honor  being  of  the  opinion  that,  according  to  the  plaintiff's  own  show- 
ing, he  having  charged  himself  with  the  purchase  money  of  the  land,  and 
having  settled  the.  estate  and  made  a  deed  to  the  defendant,  his  claim  for  the 
said  balance  was  not  a  debt  for  the  purchase  money.  Upon  this  intimation 
the  plaintiff  submitted  to  a  nonsuit,  and  appealed  to  the  supreme  court. 

In  a  court  of  law,  an  acknowledgment  of  payment  of  the  consideration  by 
the  -bargainor  in  his  deed  is  a  bar  to  a  recovery  of  any  part  of  it,  as  decided 
in  Loioe  v.  Weatherley,  4  Dev.  &  B.  212;  Mendenhall  v.  Parish,  8  Jones, 
(N.  C.)  105;  ffudson  v.  CnteAer,  Id.  485;  and  in  other  cases.  But  in  equity, 
the  estoppel  may  be  put  out  of  the  way  upon  clear  proof  of  mutual  mis- 
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take,  and  the  money  due  decreed  to  be  paid.  We89(m  v.  8tep?iens,  2  Ired. 
Eq.  557.  The  only  question  brought  up  by  the  appeal  is  as  to  the  correctness 
of  the  ruling  of  the  court  that  the  plaintiffs  claim,  upon  the  evidence  given 
in,  was  not  a  debt  for  the  purchase  money,  so  that  execution  could  go  against 
the  land,  superseding  the  homestead  exemption,  and  that,  as  such,  it  had 
been  extinguished  by  the  arrangement  between  the  parties.  We  do  not  at- 
tribute this  effect  to  what  was  done  in  the  premises.  The  defendant  has  never 
paid  this  portion  of  the  purchase  money  to  any  one,  and  he  still  owes  it.  The 
debt  was  not  discharged,  but  still  subsists  in  full  force  against  the  defendant, 
and  the  only  change  produced,  so  far  as  he  is  concerned,  is  to  substitute  an 
assignee  in  place  of  the  former  creditor,  but  without  in  any  way  affecting 
the  character  of  the  indebtedness,  as  contracted  in  the  purchase  of  the  land. 
Most  unquestionably  the  provision  in  the  constitution  that  "no  property  shall 
be  exempt  from  sale  for  taxes  or  for  payment  of  obligations  contracted  for 
the  purchase  of  said  premises  (article  10,  §  2)  does  not  relieve  the  land  from 
liability  to  sale  under  execution  for  this  residue  of  purchase  money,  still  owing 
by  the  debtor,  and  simply  from  the  plaintiff  in  his  capacity  as  administrator 
to  himself  peraonally.  The  cases  cited  in  the  brief  of  the  defendant's  counsel 
do  not  support  his  contention  that  a  new  debt  has  been  contracted,  the  con- 
sideration of  which  was  the  extinguishment  of  the  former. 

In  Whitaker  v.  Elliott,  73  N.  0.  186,  notes  against  third  persons  were 
transferred  by  the  vendee's  indorsement,  and  accepted  as  payment  of  the  pur- 
chase money.  This  was  held  by  the  court  to  be  an  obligation  for  whicli  the 
land  would  be  levied  on  and  sold  free  from  the  homestead  exemption. 

In  Fox  V.  Brooks,  88  N.  C.  284,  the  defendant  agreed,  in  paying  for  the 
land,  to  take  up  a  note  on  which  the  vendor  was  bound,  and  failed  to  do  so. 
It  was  declared  that  the  sum  so  to  be  paid  remained  as  purchase  money,  and 
was  paramount  to  the  homestead  in  ite  claim  to  be  satisfied,  under  final  pro- 
cess, out  of  the  land. 

In  Brodie  v.  Batchelor,  75  N.  C.  51,  the  decision  was  that  a  loan  of  money 
to  the  vendee  to  enable  him  to  pay  for  the  lot  bought,  and  which  was  so  used, 
did  not  subrogate  the  lender  to  the  position  and  the  possession  of  the  rights 
of  the  vendor,  who  had  been  paid,  and  the  debt  could  in  no  proper  sense  con- 
stitute an  obligation  for  unpaid  purchase  money. 

The  true  test  is  this:  Does  the  vendee  owe  the  purchase  money,  or  any 
part  of  it?  and  if  so,  the  debt  comes  within  the  constitutional  provision,  and 
it  is  immaterial  to  whom  the  money  is  due.  The  assignee,  when  it  is  assigned, 
becomes  the  owner  of  the  debt:  but  it  is  still  a  debt  incurred  in  making  the 
purchase.  Nor  is  it  material  whether  the  debt  exists  in  the  form  of  a  note  or 
bond,  or  in  a  verbal  contract;  it  is  equally  capable  of  being  transferred.  Ponr 
ton  V.  Griffin,  72  N.  C.  362. 

The  transaction  is  simply  this:  The  defendant  agreed  to  pay  the  plaintiff 
personally  the  debt  he  owed  him  as  administrator,  if  the  latter  would  advance 
the  amount  due  in  settling  the  administration  account;  and  the  legal  effect 
was  an  assign  ment  of  the  debt,  not  its  satisfaction.  There  is  error.  The  non- 
suit must  be  set  aside,  and  a  new  trial  awarded. 


(98  N.  C.  421) 

Clark  and  another  v.  Hay. 
(Supreme  Court  of  North  Oaro/inou    December  10^  18S7.) 

HUBBAVD  AHD  WiFB— SbPABATS  EsTATB— LIABILITY  OP. 

Goods 'supplied  to  a  raarried  woman  for  the  purposes  of  a  boarding-house,  from 
which  the  family  derive  their  support,  are  not  for  the  support  of  the  family,  within 
the  meaning  of  Code  N.  C.  1 1826,  which  enacts  that  no  married  woman  may  con- 
tract so  as  to  affect  her  estate,  except  **  for  the  support  of  the  famiiv."  etc.,  without 
the  written  consent  of  the  husband;  and  for  goods  so  supplied  without  such  con- 
sent her  separate  estate  is  not  liable. 


Digitized  by 


Google 


N.  G.]  GLABK  V.  RAT.  191 

Appeal  from  superior  ooart,  Fonytii  ooanty;  Boybin,  Jadge. 

This  was  an  action  brought  by  one  Clark  and  another  against  one  Hay,  a 
married  woman,  for  goods  supplied  to  her.  The  case  rests  mainly  upon  the 
construction  of  Ckxle  N.  0.  §  1826,  which  reads  as  follows:  "No  woman  dur- 
ing her  coverture  shall  be  capable  of  making  any  contract  to  affect  her  real 
or  personal  estate,  except  for  her  necessary  personal  expenses,  or  for  the  sup- 
port of  the  family,  or  such  as  may  be  necessary  in  order  to  pay  her  debts  ex- 
isting before  marriage,  without  the  written  consent  of  her  husband,  unless 
she  be  a  free  trader,  as  hereinafter  allowed."  The  judgment  below  was  in 
the  plaintifb'  favor,  and  the  defendant  appeals. 

Glenn  cfr  Glerm,  for  appelant.     Watson  df  Buxton,  for  appellees. 

Smith,  C.  J.  This  action  is  prosecuted  against  the  defendant,  a  feme  covert 
when  it  was  instituted,  but  whose  husband  died  soon  after,  to  recover  the 
balance  due  on  an  account  for  goods  sold  and  delivered  to  her.  On  the  trial 
the  plaintifb  testified  that  the  defendant,  a  married  woman,  on  the  thirty- 
first  day  of  March,  1884,  came  to  their  store,  and  stated  to  them  that  she  waf 
intending  to  open  a  boarding-house  in  town,  and  made  arrangements  with 
the  plaintiffs  to  open  an  account  with  them  to  purchase  supplies  for  her  table. 
The  plaintiff  further  testified  that  the  defendant  promised  to  pay  for  the  arti- 
cles furnished,  and  that  she  from  time  to  time  made  payments  upon  the  ac^ 
count;  that  the  defendant,  previous  to  that  time,  had  been  engaged  in  run- 
ning a  boarding-house,  and  the  articles  mentioned  in  the  complaint  were  sold 
to  the  def  endaS  to  supply  the  table  of  her  boarding-house,  by  means  of  which 
to  support  herself  and  family.  There  was  testimony  showing  that  her  hus- 
band, Dr.  B.  D.  Hay,  was  a  practicing  physician  with  a  lucrative  practice, 
but  that  he  had  no  property,  &nd  paid  no  taxes,  but  that  all  the  property  oc- 
cupied by  the  family,  as  well  as  all  their  other  town  property,  was  owned  by 
the  defendant;  that  she  took  out  license  to  run  a  boarding-house  in  her  own 
name;  that  her  property  was  very  valuable;  and  that  her  husband  was,  at  the 
time  of  her  purchase  of  plaintiff's  goods,  insolvent,  and  that  his  estate,  he  be- 
ing dead,  is  now  insolvent,  which  facts  were  known  to  the  plaintiffs  at  the 
time  the  debt  was  contracted.  On  cross-examination,  the  plaintiffs  testified 
that  the  husband  of  the  defendant  paid  accounts  of  the  defendant,  which  were 
kept  separate  from  the  boarding-house  account.  The  plaintiffs  further  tesU- 
fied  that  the  account  against  the  defendant  was  rendered  to  her  from  time  to 
time,  and  that  she  made  payments  thereon  herself,  and  that  the  articles  pur- 
chased were  such  as  were  used  in  supporting  the  table  at  which  she  and  her 
family  ate  their  meals  with  their  boarders.  There  was  other  evidence  tend- 
ing to  establish  the  affirmative  of  the  issues  submitted.  The  plaintiffs  ad- 
mitted two  payments  were  made  on  the  account  by  the  sister  of  defendant, 
but  receipted  for  in  name  of  defendant.  The  defendant  testified,  and  denied 
making  the  contract  for  goods  and  merchandise  as  alleged  by  the  plaintiffs, 
and  denied  that  she  was  running  a  boarding-house,  but  that  the  same  was 
operated  by  her  sister;  she  denied  that  the  articles  were  purchased  or  used  by 
her  for  the  support  of  herself  and  family,  and  that  the  articles  that  were  piu:- 
chased  from  the  plaintiffs  were  used  by  her  sister  in  running  the  boarding- 
house.  It  was  in  proof  that  the  sister  of  defendant  was  wholly  insolvent. 
There  was  other  evidence  on  the  part  of  defendant  tending  to  establish  her 
defense.  There  was  evidence  that,  prior  to  the  contracting  of  the  debt  sued 
on,  the  defendant  had  been  keeping  boarders  in  her  family,  running  an  ac- 
count with  the  plaintiffs  in  her  own  name,  in  which  account  articles  pur- 
ehased  for  the  boarding-house  were  charged,  and  also  owed  the  account.  Ar- 
ticles not  used  in  the  lx>arding<-house  were  charged.  There  was  no  evidence 
that  the  4efendant,  at  the  time  of  opening  the  account  with  the  plaintiffs,  in 
so  many  words  expressly  charged  her  separate  property  with  the  payment  of 
the  account. 
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The  defendant  asked  the  conrt  to  charge  and  instruct  the  jary  that  before 
they  could  find  the  first  issue  in  favor  of  the  plaintifCs,  they  must  be  satis^fied 
that  the  goods  were  sold  to  the  defendant  for  necessary  and  direct  consump- 
tion by  the  defendant  and  her  family;  that  if  the  same  were  sold  to  her  for  the 
purpose  of  running  a  boarding-house,  and  for  the  profits  arising  from  the  board- 
ing-house, to  support  her  family,  that  the  plaintiffs  could  not  recover.  The 
court  declined  to  give  the  instruction  as  asked  for.  but  instructed  the  jury  that 
if  they  found  that  the  defendant  was  running  a  boarding-house,  and  that  she 
and  her  family  boarded  there,  and  the  goods  were  bought  to  run  the  boarding- 
house,  for  the  supporting  of  herself  and  family,  they  should  find  that  issue  for 
the  plaintiffs.  Defendant  excepted.  The  defendant  asked  the  judge  to  charge, 
on  the  second  issue,  that,  before  they  could  find  that  issue  in  favor  of  the  plain- 
tiff, they  must  be  satisfied  that  at  the  time  of  making  the  contract  the  defend- 
ant agreed  with  the  plaintiffs  that  her  separate  estate  should  be  responsible  for 
the  debt.  The  court  declined  so  to  charge  the  jury,  but  charged  them  that  if 
they  were  satisfied  from  the  evidence  that  the  defendant  bought  the  goods, 
and  that  the  facts  and  circumstances  attending  the  transaction  were  su<Si  that 
it  could  be  reasonably  Implied  that  the  plaintiffs,  on  the  one  hand,  relied  upon 
her  separate  estate  for  payment,  and  that  defendant,  on  the  other  hand,  in- 
tended to  charge  her  separate  estate,  then  they  must  find  that  issue  for  the 
plaintiffs.    Defendant  excepts. 

The  jury  rendered  their  verdict  finding  both  issues  in  favor  of  plaintiffs. 
There  was  a  motion  for  a  new  trial.  Motion  overruled.  Judgment  for  plain- 
tiffs. Appeal  by  defendant.  Notice  of  appeal  waived.  Appeal-bond  fixed 
at  $50. 

The  sole  question  presented  in  the  appeal,  growing  out  of  the  refused  in- 
structions asked,  and  those  given  in  sut^titution  to  the  jury,  is  as  to  the  bind- 
ing force  of  the  defendant's  alleged  contract.  Was  the  liability  incurred  **for 
the  support  of  the  family,"  within  the  meaning  of  this  clause  of  section  1826 
of  the  Code?  Were  family  supplies  procured  to  keep  up  a  boarding-house, 
from  which  the  family  derived  their  support,  embraced  in  the  words  quoted? 
We  think  it  has  a  more  strict  meaning,  and  is  confined  to  goods  bought  for 
the  direct  benefit  of  the  members  of  the  family,  such  as  food,  clothing,  and 
other  necessaries,  and  not  for  the  successful  prosecution  of  a  business  from 
the  profits  of  which  such  support  is  to  be  obtained,  whether  by  keeping  a 
boarding-house  or  a  hotel,  or  by  engaging  in  any  other  general  occupation. 
For  these  larger  outside  operations  whose  results  are  speculative  the  written 
consent  of  the  husband,  whose  advice  should  be  sought,  must  be  obtained, 
and  this  is  the  protection  secured  to  her  by  the  statute.  Unless  this  distinc- 
tion prevails,  where  is  the  limit  to  liabilities  she  may  incur  by  which  her  sep- 
arate estate  may  be  exhausted?  The  preceding  words,  ** except  for  her  neces- 
sary personal  expenses,**  clearly  indicate  the  extent  and  limit  to  which  she 
may  go  in  binding  her  separate  property,  by  her  own  individual  independent 
act,  and  without  her  husband's  concurrence.  A  wider  latitude  of  construc- 
tion would  take  away  the  protection  which  the  law  gives  to  women  under  the 
disability  of  marriage,  and  imperil  their  estates.  She  may  become  a  free 
trader  with  her  husband's  approval,  and  thus  emancipate  herself  from  the  re- 
straints of  her  coverture,  (section  1827;)  but  otherwise  she  can  only  exercise 
the  powers  given  her  by  the  act  over  her  separate  estate  in  entering  into  an 
executory  contract  with  others.  The  subject  is  discussed  by  Ruffin,  J.,  in 
Dougherty  v.  Sprinkle,  88  N.  G.  300.  See,  also,  Webster  v.  Latoa,  89  N.  C. 
225,  and  State  v.  Lanier,  Id.  517.  In  this  view  of  the  law,  pertinent  to  the 
facts  of  the  cause,  the  defendant  was  entitled  to  have  the  jury  instructed  as 
she  requested;  and  in  the  refusal  of  the  court  to  so  charge,  and  in  the  charge 
given  in  place  of  it,  there  is  error,  and  there  must  be  a  venire  de  novop  and  it 
is  so  ordered. 
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(98N.  C.  720)  .         '   J         '  • 

State  tn  Qiebsoh. 

(Supreme  O&wrl  tff  N&rth  Oarolina,    December  12, 1887.)     ' 

1.  IinOXIOATIHG  LXQUOBS— SaLB  O?  SpIRTrUOOS  LlQOOBS^WlNB  AND  BsBB. 

The  term  "spirituous  Hqaors,"  as  used  in  Code  N.  C.  ^jH  3110^116,  relating  to  the 
prohibitiou  of  the  sale  of  spirituous  liquors,  iooludes  fermented  liquors,  such  as 
wine  and  beer,  as  well  as  distilled  liquors. 

Appeal  from  superior  court,  Wake  county;  J.  H.  Merbimon,  Judge. 

The  defendant,  Giersch,  was  indicted  for  selling  wine  and  beer  in  Raleigh 
township.  Wake  county.  North  Carolina,  when  by  law  the  sale  of  spirituous 
liquors  was  prohibited.  Giersch  had  been  granted  a  license  by  the  county  com- 
missioners to  8^  vinous  and  malt  liquors.  On  the  trial  the  court  instructed 
the  jury  to  return  a  verdict  of  not  guilty,  on  the  ground  that  wine  and  beer 
were  not  spirituous  liquors.    The  state  appealed. 

The  Attorney  General,  for  the  State.  B.  C.  Smith,  C  Jf.  Buebee,  and 
Batchelor  &  Devereua,  for  defendant. 

Merrimon,  J.  It  appears  that  the  sale  of  spirituous  liquors  was  prohib- 
ited within  Raleigh  township,  within  the  county  of  Wake,  as  provided  and  al- 
lowed by  the  statute,  (Cknle,  §§  3110-3116;)  that,  while  the  sale  of  such  liquors 
was  so  prohibited,  the  defendant  sold  for  a  price,  to  a  certain  person  within 
that  township,  one  glass  of  lager-beer  and  also  one  glass  of  wine,  both  being 
intoxicating  liquors,  and  containing  alcohol  produced  by  fermentation,  not  by 
distillation,  and  neither  containing  any  foreign  admixture  of  spirituous  liquors; 
that,  at  the  time  of  such  sale,  the  defendant  had  a  license  granted  to  him  by 
the  sheriff  of  the  county  named,  in  pursuance  of  an  order  made  by  the  county 
commissioners  of  the  same  county  while  the  sale  of  spirituous  liquors  was  so 
prohibited,  purporting  to  allow  him  to  sell  vinous  and  malt  liquors  within 
the  township  named,  at  the  place  where  the  sales  mentioned  were  made.  The 
defendant  was  indicted  for  so  selling  the  lager-beer  and  wine  mentioned,  and 
pleaded  not  guilty.  On  the  trial  the  jury  rendered  a  special  verdict,  the  ma- 
terial facts  of  which  are  above  set  forth.  The  court,  being  of  opinion  that  the 
sale  of  lager-beer  and  wine  was  not  a  violation  of  the  statute  so  prohibiting 
the  sale  of  spirituous  liquors  within  the  township  mentioned,  directed  a  ver- 
dict of  not  guilty  to  be  entered,  which  was  done,  and  thereupon  judgment  was 
entered  for  the  defendant,  from  which  the  solicitor  for  the  state  appealed  to 
this  court. 

The  statute,  (Code,  §§  3110-3116,)  as  applied  in  this  case,  prohibits  the  sale 
of  spirituous  liquors,  any  spirituous  liquors, — within  Raleigh  township,  in 
the  county  of  Wake;  and  the  question  presented  for  our  decision  by  the  as- 
signment of  error  in  the  record  is,  what  is  meant  by  the  words  ''spirituous  liq- 
uors," "any  spirituous  liquors,"  as  used  and  applied  in  the  statute  to  be  inter- 
preted, and,  particularly,  does  the  inhibition  extend  to  the  sale  of  wine  and 
lager-beer?  It  is  contended  by  the  counsel  for  the  defendant  that  these  words 
extend  to  and  embrace  only  distilled  spirits;  on  the  other  hand,  the  attorney 
general  insists  for  the  state  that  they  are  used  in  a  comprehensive  and  rem- 
edial sense,  and  embrace  all  kinds  of  intoxicating  liquors,  including  wine  and 
lager-beer,  except  in  so  far  as  domestic  wine  is  expressly  excepted.  The  term 
"liquor,"  in  its  most  comprehensive  signification,  implies  fluid  substances  gen- 
erally, such  as  water,  milk,  blood*  sap,  juice;  but  in  a  more  limited  sense,  and 
its  more  common  application,  it  implies  spirituous  fluids,  whether  fermented 
or  distilled,  such  as  brandy,  whisky,  rum,  gin,  beer,  and  wine,  and  also  decoc- 
tions, solutions,  tinctures,  and  the  like  fluids  in  great  variety.  The  term 
"spirit"  or  "spirits"  Jbas  a  general  meaning  as  applied  to  fluids^ mostly  of  a 
lighter  character  than  ordinary  water,  obtained  but  not  produced  by  distilla- 
tion, but,  as  applied  particularly  to  liquors,  they  signify  the  essence,  the  extract^ 
the  purest  solution,  the  highly  rectified  spirit,  the  pure  alcohol  contained  in 
v.4s.B.no.4 — 13 
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them.  The  spirit  of  liqaora  is  really  the  alcohol  in  them.  It  is  this  character- 
istio.  this  essential  element,  that  makes  them  spirituous, — ^that  gives  to  all 
liquors  of  whatever  kind  their  intoxicating  quality  and  effect.  Alcohol,  this 
essential  element  in  all  spirituous  liquors,  is  a  limpid,  colorless  liquid.  To 
the  taste,  it  is  hot  and  pungent,  and  it  has  a  slight  and  not  disagreeable  scent. 
It  has  but  one  source,  the  fermentation  of  sugar  and  saccharine  matter.  It 
comes  through  fermentation  of  substances  that  contain  sugar  proper,  or  that 
contain  starch,  which  may  be  turned  into  sugar.  All  substances  that  contain 
either  sugar  or  starch,  or  both,  will  produce  it  by  fermentation.  It  is  a  mis- 
take to  suppose,  as  many  persons  do,  tliat  it  is  r^ly  produced  by  distillation. 
It  is  produced  only  by  fermentation,  and  the  process  of  distillation  simply 
serves  to  s^arate  the  spirit — the  alcoh<^ — ^from  the  mixture,  whatever  it  may 
be,  in  which  it  exists. 

That  what  we  have  thus  said  iSi^  in  substance,  true  and  correct,  every  one 
knows  who  is  familiar  with  the  terms  deflned,  the  nature  of  alcohol,  the 
method  of  its  production,  and  who  has  accurate  knowledge  of  the  essential 
elements  and  qualities  of  spirituous  liquors.  *' Spirituous"  means  containing, 
partaking  of,  spirit;  having  the  refined,  strong,  ardent  quality  of  alcohol  in 
greater  or  less  degree.  Hence  ^irittious  liquors  imply  such  liquors  as  above 
defined, — as  contain  alcohol,  and  thus  have  spirit,^-no  matter  by  what  pasr- 
tlcular  name  denominated,  or  in  what  liquid  form  or  combination  they  may 
appear.  Hence,  also,  distilled  liquors,  fermented  liquors,  and  vinous  liquors 
are  all  alike  spirituous -liquors.  These  liquors,  respectively,  may  have  dif- 
ferent degrees  of  spirit  in  point  of  'fineness  and  strength.  Distilled  liquors 
may  be  stronger  or  weaker  according  to  the  quantity  and  quality  of  the  alcoiiol 
in  them,  and  so  of  the  other  Idnds  mentioned.  We  know  from  common  ob- 
servation and  knowledge,  and  it  is  a  generally  admitted  physical  fact,  not  de- 
nied in  this  case,  that  lager-beer  and  wine  contain  alcohol,  and,  generally,  in 
such  quantity  and  degree  as  to  produce  intoxication.  These  liquors  are  there- 
fore spirituous,  and  obviously  come  within  the  meaning  and  are  embraced  by 
the  words  '^spirituous  liquors'*  as  used  in  the  statute,  unless  there  is  some- 
thing in  the  latter  that  shows  that  these  words  were  intended  to  have  a  more 
limited  application,  and  to  exclude  such  beer  and  wine.  The  closest,  reason- 
able scrutiny  of  the  statute,  its  terms,  phraseology,  connections,  and  pur- 
poses, shows  no  such  narrow  application  of  the  words  ''spirituous  liquors'* 
employed  in  it  as  to  exclude  such  beer  and  wine.  But  we  think  the  contrary 
plainly  appears.  The  terms  used  are,  severally  and  taken  together,  broad  and 
sweeping,  not  exceptive  or  limiting  but  in  a  single  respect,  presently  to  be 
mentioned,  and  the  manifest  purpose  is  to  prevent  and  suppress  drunkenness, 
and  the  attendant  evils  produced  by  the  free  use  of  intoxicating  spirituous 
liquors.  The  terms  are  not  "any  distilled  spirituous  liquors,"  not  "any  fer- 
mented spirituous  liquors,"  but  they  are  "spirituous  liquors"  and  **any  spir- 
ituous liquors."    How  sweepingi 

The  purpose  being  obvious,  the  language  of  the  statute,  its  parts  and  its 
whole,  must  receive  such  reasonable  interpretation  as  will  effectuate  the  pur- 
pose. This  is  the  rule  of  interpretation  of  constant  application  to  all  statutes, 
whatever  their  nature  or  purjwse.  Bines  v.  Railroad,  95  N.  0.  484.  Here 
there  is  no  need  of  strained  interpretation  of  terms  or  phraseology  or  purpose. 
These  are  plain,  easily  seen  and  understood.  As  we  have  seen,  "spirituous 
liquors"  embrace  lager-beer  and  wine  by  reason  of  their  nature,  and  the  ef- 
fects produced  by  the  use  of  them.  If  the  purpose  of  the  statute  is  to  prevent 
drunkenness  by  prohibiting  the  sale  of  spirituous  liquors,  is  it  not  plain  to 
the  mind  of  the  simplest  ol^erver  that  such  purpose  would  only  be  partially 
served  by  preventing  the  sale  of  only  distilled  liquoi-s.  Fermented  and  vinous 
liquors— ^laget^4)eer  and  wlnia-^re  Spirituous  liquors,  and  produce  intoxica- 
tion and  di'unkenness  as  certainly  as  distilled  liquors  produce  the  like  effect. 
It  simply  requires  the  greater  quantity  of  themf  to  do  so.    Can  it  be  said  with 
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aay  show  of  reason  that  the  legislature  would  have  intended  to  cripple,  pre- 
Tent,  and  hinder  its  purpose  by  prohibiting  the  sale  of  one  kind  of  intoxicat- 
ing spirituous  liquors,  and  not  another?  Can  any  just  and  fair  mind  reach 
the  absurd  conclusion  that  it  intended  to  prevent  drunkenness  by  prohibiting 
the  sale  of  distilled  spirituous  liquors,  and  to  allow,  and,  in  practical  effect, 
encourage,  drunkenness  by  the  toleration  of  the  sale  of  fermented  and  vinous 
spirituous  liquors?  And  if,  for  any  reason,  it  had  such  mixed,  contradictory 
purpose,  would  it  not  have  said  so, — so  provided  as  to  leave  no  doubt  as  to 
such  partial  purpose?  The  presumption  is»  it  intended  to  further  and  accom- 
plish, not  hinder  and  defeat,  its  plain  pui*pose.  And  this  is  made  the  more 
manifest  by  an  exoeptiye  provision  in  respect  to  domestic  wines  manufactured 
in  this  state  from  certain  fruits  mentioned.  It  is  expressly  provided  in  sec- 
tion 8110  of  the  sections  cited  above  that  such  domestic  wines  may  be  sold 
'*in  bottles  corked  or  sealed  up,  and  not  to  be  drunk  on  the  premises,"  etc. 
But  it  is  further  pft>vided  that  no  person  shall  **sell  any  of  said  wines  to  any 
person  who  is  a  minor,"  and  moreover  this  exception  does  not  extend  **to 
wines  which  contain  any  foreign  admixture  of  spirituous  liquors,  and  shall 
only  apply  to  such  wines  as  derive  their  ardent  spirit  from  vinous  fermenta- 
tion." This  exceptive  provision  is  very  significant  in  various  aspects  of  it. 
It  points  by  necessary  implication  to  the  purpose  of  the  statute  to  prevent 
drunkenness,  in  that  such  wine — domestic  wine  that  has  no  foreign  admixU 
ure  of  spirituous  liquors — shall  not  be  sold  to  a  minor  at  all.  It  shall  not 
be  drunk  on  the  premises  when  it  is  sold.  And  to  prevent  tJds,  it  must  be 
cariLed  or  sealed  in  bottles.  Now,  why  these  cautionary  regulations,  if  not 
intended  to  prevent  excessive  drinking— drunkenness — arising  from  the  use 
of  any  spirituous  liquors,  even  domestic  wines?  If  it  was  intended  that 
fermented  spirituous  liquors  generally  might  be  sold,  why  were  they  not  ex- 
cepted ?  Why  were  not  lager-beer  and  light  wines  generally  excepted  ?  Why 
except  only  domestic  wines,  the  sale  of  which  is  so  cautiously  guarded? 

Further^  if  the  term  '^spirituous  liquors,"  as  used  in  the  statute,  embraces 
only  distilled  liquors,  then  this  cautious  exceptive  provision  is  wholly  mean- 
ingless and  nugatory.  In  that  case  it  serves  no  purpose  at  all,  because  with- 
out it  all  fermented  liquors  might  be  sold.  Can  any  inteUigent  mind  believe 
that  the  legislature  intended  this  provision  should  be  thus  meaningless? 
Surely  not.  And  treating  it  as  serving  the  intelligent  purpose  plainly  sped- 
fled,  does  it  not  show,  beyond  serious  question,  that  the  terms  '* spirituous 
liquors,"  so  used  in  the  statute,  were  not  intended  to  embrace  only  distilled 
liquors?  It  cannot  be  said  that  this  exception  is  of  the  statute  in  question 
by  mistake,  as  suggested.  It  was  enacted  at  the  session  of  the  general  as- 
sembly of  1874-75,  and  it  has  been  of  the  statute  in  its  present  connection 
sinoe  1883,  and  the  legislature  has  not  repealed  or  modified  it,  although  it 
has  repeatedly  amended  the  statutes  in  other  respects.  We  may  advert,  in 
this  connection,  to  the  general  fact  of  common  knowledge  that  the  legislature, 
the  legal  profession,  and  the  people  generally  who  took  note  of  the  subject, 
understood  that  the  inhibition  of  the  statute  in  question  extended  to  fermented 
as  well  as  distilled  liquors.  The  contrary  has  not  been  insisted  upon,  so  far 
as  we  know,  by  any  one,  until  the  decision  of  this  court  in  State  v.  Ncuh^ 
97  K.  0.  514,  1 S.  £.  Bep^  645,  in  which  the  chief  Justice  simply  suggested  a 
doubt  in  respect  to  the  extent  of  the  inhibition  in  a  connection  not  at  all  ma- 
terial. He  expressly  declared  that  any  question  in  that  respect  was  not  de- 
cided. What  he  said  Was  scarcely  said  obiter.  It  was  not,  nor  was  it  intended 
to  be,  authority,  and  so  every  intelligent  lawyer  must  have  und^-stood.  AU 
tomey  General  v*  Batik,  5  Ired.  £q.  71,  and  cases  there  cited. 

What  we  have  said  finds  strong  support  in  the  decision  of  this  court  in 
State  y.  Lowery,  74  N.  C.  121,  in  which  it  was  expressly  held,  in  construing 
the  statute  (Code,  §  1076)  forbidding  the  sale  of  "spirituous  liquors"  by  o 
measure  less  than  a  quart,  that  the  inhibition  extended  to  and  embraced  fer. 
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mented  liqaors,  and  upon  the  grou!id  that  thej  are  spirituous  liquors.  It  ift» 
torpreted  a  statute  the  purpose  of  which  whs  to  regulate  the  sale  of  spirituous 
liquors*  and  raise  revenue.  The  purpose  of  liie  statute  before  us  is  to  pro> 
hibit  such  sales,  and  it  therefore  has  the  greater  weight  and  point.  The 
learned  counsel  for  the  defendant,  on  the  argument  l^fore  us,  seeing  the 
force  of  this  case,  contended  that  it  is  not  satisfactory,  and  ought  to  be  disre- 
garded. We  cannot  hesitate  to  think  otherwise,  because  of  the  brief,  cogent 
reasons  stated  in  the  opinion,  as  well  as  tlie  reasons  stated  above.  The  de- 
cision is  authority  not  to  be  disregarded  for  light,  or  even  plausible,  reasons. 
It  was  made  by  a  very  able  court,  and  the  able  judge  who  wrote  the  opinion 
was  a  learned  lawyer,  familiar  with  the  legislation  and  statutory  law  of  this 
state,  and  he  was  as  well  a  scholar  familiar  with  the  nature,  meaning,  power, 
and  compass  of  words,  whether  applied  in  statutes  or  otherwise. 

It  was  likewise  contended  on  the  argument  that  the  inhibition  surely  could 
not  be  treated  as  extending  to  all  liquors  that  contained  spirit,  because  yery 
many  liquors  contain  so  small  a  percentage  of  alcohol  as  that  It  is  scarcely 
perceptible;  that  the  inhibition  only  applied  to  strong  distilled  liquors,  and 
therefore  not  to  lager-beer  or  wine.  This  argument  is  without  force.  As 
we  have  seen,  the  purpose  of  the  statute  is  to  prevent  and  suppress  drunken- 
ness, and  promote  sobriety.  The  inhibition,  therefore,  extends  to  such  spir- 
ituous liquors,  whether  fermented  or  distilled,  as  by  their  free  use  produce 
intoxication.  Hence,  when  it  is  of  common  knowledge  and  observation  that 
a  particular  kind  of  spirituous  liquors  in  question  produce  intoxication,  then 
the  court  may  so  declare,  but  if  it  is  doubtful  whether  or  not  the  liquor  be 
such,  then  a  question  of  fact  is  raised  for  the  jury,  as  was  decided  in  State  v. 
Loioery,  iupra.    See,  also.  State  ▼.  Packer^  80  N.  C.  439. 

The  inhibition  of  the  statute  under  consideration,  and  we  may  add  other 
like*  inhibiting  statutes,  unless  otherwise  provided  in  them,  extend  and  ap- 
ply to  all  such  spirituous  liquors  however  denominated,  whether  fermented 
or  distilled,  as,  by  the  free  use  of  them,  ordinarily  produce  intoxication.  Thia 
appears  from  the  nature,  terms,  and  purpose  of  such  statutes,  and  the  causes 
of  common  knowledge  that  give  rise  to  their  enactment.  It  may  be  added 
that  the  general  assembly,  at  its  session  of  1887,  recognized  the  statutory 
provision  under  consideration  as  having  the  meaning  we  attribute  to  it,  and 
acted  upon  it.  The  statute,  (Acts  1887,  c.  135,  §  81,)  among  other  things, 
provides  that  licenses,  as  prescribed  therein,  shall  be  granted  to  sell  spirituous 
liquors,  both  fermented  and  distilled,  '^ except  in  territory  where  the  sale  of 
liquors  is  prohibited  bylaw.*'  Within  such  territory,  license  shaU  not  be 
granted.  Why  this  broad  restriction,  if,  by  the  law  prevailing  at  the  time  of 
this  enactment,  fermented  might  be  sold  within  the  territory  where  the  sale 
of  spirituous  liquors  was  prohibited,  and  the  legislature  so  understood.  This 
▼lew  of  this  statute  just  cited  was  suggested  and  acted  upon  by  the  chief 
justice  in  Re  Qierxch,^  before  him,  and  decided  by  him  at  chambers  in  June 
of  the  present  year.  It  is  not  to  be  supposed  that  the  legislature  acted  unad- 
visedly and  in  ignorance  of  the  law;  the  presumption  is  to  the  contrary.  We 
do  not  deem  it  at  ail  necessary  to  advert  here  to  numerous  statutory  provisions 
in  various  connections  cited  on  both  sides  of  the  argument  as  indicating  the 
legislative  intent,  in  respect  to  liquors  both  fermented  and  distilled,  as  to  the 
sale  or  the  proliibition  of  the  sale  thereof,  under  varying  conditions  and  cir- 
cumstances. In  some  of  them,  it  is  clear  that  the  terms  ''spirituous  liquors" 
embrace  only  distilled  liquors;  in  others,  only  fermented  liquors;  in  others,  all 
kinds  of  intoxicating  liquors  are  embraced.  They  do  not  serve  to  strengthen 
or  impair  in  any  material  degree  the  force  of  what  we  have  said. 

^This  was  an  application  for  a  writ  of  heAecu  carpus,  heard  in  chamben  by  the  chief 
Justice,  as  one  of  the  judges  of  the  state,  and  not  as  a  member  of  the  sapreme  oouit, 
and  is  not  of  record  in  that  court.    Gonseqaently,  it  is  not  reported. 
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The  strength  of  the  argument  for  the  defendant  consisted  mainly  in  the  cita- 
tion of  numerous  decisions  of  courts  of  great  respectability  in  other  states,  in 
which  it  was  held  that  the  term  "spirituous  liquors"  did  not  embrace  fer- 
mented liquors.  In  most  of  the  cases  cited,  it  was  so  decided;  in  a  few,  it  is 
decided  otherwise.  But  it  must  be  said  that  all  these  cases  applied  to  partic- 
ular statutes  construed  by  the  courts  deciding  them,  respectively,  and  cer- 
tainly do  not  apply  to  the  particular  statute  and  its  peculiar  prohibitory  feat- 
ures that  we  are  called  upon  to  interpret,  and  as  to  which  we  have  clear  and 
satisfactory  convictions.  Even  if  these  cases  were  more  in  point  than  they 
are,  we  would  not  feel  at  liberty  or  be  inclined  to  ignore— virtually  overrule 
— a  plain  decision  almost  directly  in  point  of  our  own  court,  in  the  light  of 
which  the  statute  before  us  was  enacted,  and  from  time  to  time  amended. 
Kor  could  we  escape  the  strength  of  argument  in  every  aspect  of  the  case, 
which  has  led  us  to  the  conclusion  we  have  reached.  It  follows  as  a  conse- 
quence that  the  supposed  license  relied  upon  by  the  defendant  was  ineffectual 
and  void.  The  county  commissioners  had  no  authority  to  make  an  order  di- 
recting the  sheriff  to  grant  it,  and  the  latter  had  no  such  authority.  There 
is  therefore  error.  The  judgment  must  be  reversed,  the  verdict  of  not  guilty 
entered  upon  the  special  veMict  set  aside,  and  the  verdict  of  guilty  thereupon 
entered,  and  further  proceedings  had  in  the  action  according  to  law.  To  that 
end,  let  this  opinion  be  certified  to  the  superior  court.    It  is  so  ordered. 


(98  N.  C.  414) 

Houston  v.  Sledge  and  another. 
{Supreme  Cbwt  of  North  Carolina,    December  12, 1887.) 

FUAOIlie — DBPABTUBB—AonOR  FOB  SpBCIFIO  PSBFOBMAirOB. 

The  defendant,  in  answer  to  an  action  to  compel  the  apedfio  performance  of  a 
contract  for  the  sale  of  land,  set  up  a  rescission  of  the  contract  by  agreement.  The 
plaintiff  replied  admitting  an  agreement  to  rescind  on  payment  by  the  defendant 
of  a  certain  snm  of  money  which  had  not  been  paid,  and  asked  Jadgment  for  that 
amount.  Defendant  demnrred  on  the  ground  that  reply  was  inconustent  with  the 
complaint.  Held^  that  the  demurrer  should  have  been  overruled,  as  the  reply  strikes 
directly  at  the  defense  set  up  in  the  answer,  in  averring  the  conditions  of  the  re- 
scission which  have  not  been  complied  with,  and  the  money  demand  does  not  es- 
sentially  change  the  nature  and  legal  effect  of  the  pleading. 

Appeal  from  superior  court,  McDowell  county;  J.  C.  MaoRas,  Judge. 

The  plaintiff,  Sarah  Houston,  brought  action  to  compel  the  specific  per- 
formance of  a  contract  for  the  sale  of  land  between  her  husband,  J.  W. 
Houston,  and  one  R.  D.  Wilson,  of  whom  the  defendants,  M.  L.  Sledge  and 
Joshua  McCurry,  are  executrix  and  executor.  On  demurrer  to  plaiiitifTs  re- 
ply to  the  answer  filed  by  defendants,  judgment  was  rendered  against  her, 
and  she  appealed. 

J.  M.  €hidger,  for  plaintiff.    P.  /.  Sinclair^  for  defendant. 

Smtth,  C.  J.  The  plaintiff  alleges,  and  the  answer  admits,  that  John  W. 
Houston,  on  May  15,  1876.  contracted  with  B.  D.  Wilson  for  the  purchase  oi 
a  certain  town  lot  in  Marion,  in  pursuance  whereof  the  former  executed  his 
three  several  notes  under  seal  for  parts  of  the  purchase  money,  the  aggregate 
being  $750,  payable  respectively  on  May  15th  of  the  three  following  years; 
and  the  latter  gave  a  title  bond  covenanting  to  convey  the  lot  when  the  price 
thereof  was  paid.  It  is  further  conceded  thsX  Houston  died  before  any  of  the 
notes  became  due,  having  in  his  life-time  begun  the  erection  of  a  house  on  the 
premises,  without  having  paid  any  part  of  the  purchase  money,  and  that  Wil- 
son died  in  January,  1883,  leaving  a  will  wherein  he  appoints  the  defendants, 
M.  L.  Sledge  and  Joshua  McCurry,  executrix  and  executor,  both  of  whom 
qualified  as  such. 

The  defense  set  up  to  the  action  for  specific  performance  is  that  the  vendee 
and  those  succeeding  to  his  rights  were  wholly  unable  to  comply  with  the  con- 
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traet;  that  after  his  death,  his  estate  being  insolvent  and  unable  to  pav  its 
indebtedness,  the  said  Wilson  and  his  co-administrator  to  whom  letters  of  ad- 
ministration on  the  intestate's  estate  had  issued,  filed  a  petition  in  the  proper 
oourt,  with  the  widow,  father,  and  brother  of  the  deceased,  for  leave  to  sell 
his  equitable  interest  in  the  lot,  and,  they  assenting  thereto,  obtained  an  order 
granting  such  license  to  convert  the  same  into  assets,  and  by  virtue  the];eof 
the  sale  was  made  at  the  price  of  $5;  that  thereupon  the  said  Wilson,  with 
fuU  notice  to,  and  without  objection  from,  others,  entered  upon  the  prem- 
ises, and  proceeded  to  complete  the  structure  begun  by  the  vendee  at  an  ex- 
penditure of  more  than  $2,000;  that  no  complaint  was  made  by  the  plaintiff, 
who  claims  to  be  sole  owner,  by  purchase  from  those  entitled,  of  the  whole 
estate,  real  and  personal,  of  the  intestate,  nor  by  others  until  after  an  acqui- 
escence for  a  period  of  six  years,  in  1883,  and  after  the  death  of  said  Wilson, 
when  the  value  of  the  lot  from  improvements  put  on  it  had  been  increased  to 
•2,500  or  •8.000. 

The  plaintiff  thereupon  filed  her  replication.  Plaintiff  replying,  by  leave 
of  the  court,  to  the  answer  filed  herein,  alleges  that  it  is  true  that  this  plain- 
tiff and  B.  Don  Wilson,  deceased,  did  agree  to  a  rescission  and  recantation  of 
the  contract  herein  complained  for;  and  avers  that  said  B.  Don  Wilson  agreed 
then  and  there  to  take  back  the  land  at  the  contract  price,  and  to  pay  the 
plaintiff  the  value  of  the  improvement  that  J.  W.  Houston  had  already  put 
on  the  land,  and  agreed  to  take  and  use  all  material  on  hand,  or  contracted 
for  by  said  Houston,  and  to  pay  to  plaintiff  the  costs  of  the  same,  which  im- 
provement and  material  amount  to  a  large  sum  of  money,  to-wit,  to  the  sum 
of  $650;  that  plaintiff  has  demanded  payment,  and  defendants  have  refused; 
wherefore,  plaintiff  asks  for  judgment  for  $650,  and  costs  on  same  from  the 
date  of  said  rescission,  about  January  1, 1878,  and  costs  of  suit.  And  now 
come  the  said  defendants  by  their  attorney  and  demur  to  the  reply  of  plain- 
tiff herein,  and  say  that  the  several  matters  set  up  by  Sarah  Houston  in  her 
said  reply  are  not  sufficient  to  enable  her  (the  said  plaintiff)  to  maintain  her 
action  aforesaid  against  these  defendants;  for  that  the  cause  of  action  is  based 
upon  a  right  to  have  specific  performance  of  a  contract  to  convey  land,  and 
the  reply  of  plaintiff  seeks  to  enforce  a  claim  based  upon  an  alleged  rescission 
of  said  contract  before  the  bringing  of  this  action;  for  that  the  said  reply  is 
a  total  departure  from  the  original  cause  of  action,  and  wholly  inconsistent 
therewith.  Wherefore  defendants  demand  judgment  for  their  costs,  etc. 
The  court  sustained  the  demurrer,  and,  on  defendant's  motion,  dismissed  the 
action,  and  gave  judgment  against  plaintiff  for  costs,  from  which  the  plain- 
tiff appealed. 

The  replication  is  not  such  a  departure  from  the  complaint  as  to  warrant 
the  action  of  the  court  in  making  this  sudden  and  final  determination  of  the 
cause.  The  replication  wtis  not  essential  to  its  further  progress,  unless  re- 
quired by  the  court,  since  only  matters  in  avoidance  are  brought  forward  in  the 
answer.  Code,  §  248.  The  pleadings  present  this  case:  The  plaintiff  de- 
mands specific  performance  of  a  contract  made  in  the  intestate's  life-time. 
The  defendants  admit  that  it  was  made  as  mentioned  in  the  complaint,  and 
say  that  it  was  afterwards  rescinded  and  annulled,  and  this  acquiesced  in  for 
many  years  as  a  disposition  of  the  original  claim.  The  plaintiff  says  it  is  true 
that  the  plaintiff  and  the  testator,  Wilson,  did  come  to  an  agreement  for  a 
rescission  of  the  contract,  but  it  was  on  the  terms  of  the  exoneration  of  the 
intestate  from  its  obligations,  and  the  payment  to  him  of  the  value  of  the  ini> 
provements  put  upon  the  lot,  which  he  estimates  at  $650,  and  in  this  the  tes- 
tator has  failed  to  comply  with  the  conditions  of  tlie  rescission.  The  plaintiff 
acquiesces  in  this,  and  demands  payment  of  said  sum.  Assuming,  as  the  de- 
murrer does,  the  unfulfilled  terms  of  the  contract  to  rescind  on  the  part  of  the 
vendor,  it  cannot  be  enforced  as  such  against  the  vendee  of  the  plaintiff,  who 
has  succeeded  to  his  rights,  and  hence  does  not  constitute  a  bar  to  the  action 
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agslnflt  the  win  of  the  other  contracting  party.  But  the  plaintlif  may  waive 
the  delay,  and  take  the  money  to  be  paid  in  reimbarsement  of  the  expenditure 
pnt  npon  the  premises,  and  the  offer  to  do  this  is  the  substance  of  the  r^Hca- 
tion.  It  la  bat  the  unfolding  of  the  controversy,  its  identity  remaining,  and, 
if  the  demnrrer  was  properly  upheld,  the  effect  would  be  to  strike  it  out  of  the 
pleadings,  and  leave  the  parties  to  proceed  upon  the  complaint  and  answer,  as 
if  the  replication  had  not  been  filed ;  it,  perhaps,  furnishing  evidence  upon  the 
trial  of  issues  that  may  be  formed.  The  new  matter  in  avoidance  would  then 
require  proof  in  their  support  from  the  defendants.  But  we  think  there  is 
oror  in  sustaining  the  demurrer,  and  that  the  replication  does  strike  directly 
at  the  defense  in  averring  conditions  to  the  rescission  not  complied  with,  and 
which  render  it  ineffectual  as  an  obstruction  to  the  remedy.  19'or  does  the 
demand  for  the  money,  which  may  be  considered  but  a  proposition  to  abide 
by  that  agreement,  essentially  change  the  nature  and  legal  effect  of  the  plead- 
ing. We  of  course  express  no  opinion  of  the  effect  of  the  delay  in  the  asser- 
tion of  the  claim,  while,  meantime,  large  expenditures  were  made  by  the  tes- 
tator, if  true,  in  denying  the  relief  sought.  But  for  the  error  assigned  the 
judgment  must  be  reversed,  and  the  cause  left  to  proceed  in  the  court  below. 


(96  N.  C.  41S) 

Casroijl  and  others  v,  Hodgbs  and  others. 
{Supreme  Cburt  qf  North  Ooarolina.    December  12,  1887.) 

I>KF0eiTlOX-~0BJBCri0H  TO— ^UfB  OF  MaKZIIO. 

Under  Code  N.  C.  {  1360,  a  deposition  tbnt  has  been  on  file  in  the  clerk's  olBoe  for 
two  or  thrqe  tiionths  before  trial,  and  at  the  opening  of  which  by  the  clerk  the  at- 
tomegr*  of  both  plainliffii  and  defendants  were  present,  cannot  be  quashed  or  re- 
jected on  objeetion  for  the  fixai  time  made  orally  at  the  trial. 

Appeal  from  superior  court,  Watauga  county;  Boykin,  Judge. 
J,  F.  Morphew,  for  plaintiffs.    Folk  dt  CowneUh  for  defendants. 

Mkrrtmon,  J.  So  much  of  the  case  stated  on  appeal  as  is  necessary  to  a 
proper  understanding  of  the  opinion  of  the  court  is  as  follows:  Upon  the 
trial,  the  defendants  introduced  the  deposition  of  one  David  Simmons.  The 
plaintiffs  objected  to  the  questions  marked  6  liud  7  and  the  answers  thereto. 
The  court,  npon  the  admissions  of  the  parties,  found  thefollowing  facts:  The 
deposition  was  filed  in  the  cause  in  the  clerk's  office  in  June,  1^6.  No  ob- 
jection thereto  has  been  filed  or  entered  by  the  plaintiffs.  The  attorneys  of 
both  parties  were  duly  notified  by  the  clerk  to  appear  on  a  day  named,  when 
the  deposition  would  be  opened  and  passed  upon  by  him.  Said  attorneys  ap- 
peared; the  depositions  were  opened  and  passed  upon  by  him,  and  ordered  to  be 
read  as  evidence  in  the  cause.  There  was  no  exception  to  the  adjudication  of 
the  clerk,  and  no  appeal  by  the  plaintiffs.  There  was  no  notice  in  writing  or 
otherwise  filed  or  ^ven  by  plaintiffs  prior  to  the  trial  to  suppress  the  depo- 
sition or  parts  thereof.  Upon  these  facts  the  court  admitted  the  deposition, 
and  the  plaintiffs  excepted. 

It  is  well  settled  that  a  deposition  will  not  be  quashed  or  rejected,  in  whole 
or  in  part,  on  objection  first  made  after  a  trial  has  begun,  because  of  lrregu« 
larity  in  taking  the  same,  if  the  objecting  party  had  notice,  and  it  appears  that 
the  deposition  had  t)een  taken  and  was  on  file  long  enough  before  the  trial  to 
enable  him  to  present  his  objection.  Code,  §  1860;  Carson  v.  Jf<225,69  N.  G. 
82;  Kerchner  v.  JRHlly,  72  N.  0. 171;  Katzenatien  v.  RaUroad,  78  N*.  C.  28; 
IVoMon  V.  LinsteTf  88  N.  G.  575.  Here  the  deposition  must  have  been  on 
file  two  or  three  months  before  the  trial.  The  appellant  made  no  objection 
to  it.  His  counsd  had  notice,  were  present  when  it  was  opened  by  the  clerk, 
and  ordered  by  him  to  be  read  in  evidence  on  the  trial,  and  they  made  no  ob- 
jection to  it  then,  or  at  any  time  before  the  trial. 

It  seems  that  the  objection  may  have  been  to  the  competency  6f  the  ques- 
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tions  and  the  answers  to  them  designated.  Granting  that  they  were  incompe- 
tent, objection  should  have  been  made  before  the  judge  or  clerk  of  the  cou^rt, 
and  before  the  trial,  and  as  there  was  fair  and  just  opportunity  afforded  the 
appellant  to  make  objection,  and  he  did  not,  it  must  be  taken  tbat  he  waived 
his  right  to  object  on  any  account,  except  as  to  the  competency  of  the  witness. 
The  statute  (Code,  §  1361)  provides  that  any  party  to  an  action  or  proceedin^^ 
may,  at  any  time  before  the  trial  or  hearing,  "make  a  motion  to  the  judge  or 
the  court  to  reject  a  deposition  for  irregularity  in  the  taking  of  it,  either  in 
whole  or  in  part,  for  scandal,  impertinence,  the  incompetency  of  t?ie  testimony, 
for  insufficient  notice,  or  for  any  other  good  cause.  The  objecting  party  shall 
state  his  exceptions  in  writing," — ^the  purpose  being  to  settle  the  deposition  as 
evidence  before  the  trial  or  hearing,  and  thus  prevent  surprise,  misapprehen- 
sion, confusion,  and  delay  on  the  trial.  This  provision  is  expedient,  conven- 
ient, and  not  at  all  unjust.  Fair  opportunity  is  afforded  to  every  litigant  to 
make  objection  to  the  deposition  in  every  aspect  of  it,  not  in  the  hurry  of  a 
trial  or  hearing,  but  upon  deliberation  and  scrutiny.  Unless  such  objection 
is  made  in  apt  time,  the  statute  makes  the  deposition  evidence.  It  provides, 
(Code,  §  1357,)  among  other  things,  "that  all  such  depositions,  when  passed 
upon  and  allowed  by  the  clerk,  without  appeal,  or  by  the  judge  upon  appeal 
from  the  clerk's  order,  shall  be  deemed  legal  evidence,  if  the  witness  be  com- 
petent." It  will  be  observed  that  such  objections  are  required  to  be  put  in 
writing,  and  any  error  in  the  rulings  of  the  judge  in  respect  to  the  deposition, 
in  any  view  of  it,  may  be  corrected  upon  appeal  to  this  court,  just  as  errone- 
ous rulings  in  respect  to  other  questions,  arising  in  the  course  of  the  trial,  may 
be.  For  this  purpose  the  rulings  in  respect  to  the  exceptions,  and  the  excep- 
tions themselves,  pass  into  and  become  a  part  of  the  record.  Thus  the  party 
excepting  will  have  opportunity  to  have  such  errors  corrected. 

No  error  In  other  respects  is  assigned  in  the  record,  and  we  are  not  at  lib- 
erty to  consider  other  questions  that  might  possibly  have  been  presented.  It 
is  well  settled  that  error  must  be  assign^  in  the  record,  else  it  cannot  be  con- 
sidered and  corrected  here.    Judgment  affirmed. 


(98  N.  C.  396)  -.  -r,  T^   , 

BowsN  V.  Fox,  Ex'x. 
{Sttprems  Qnari  of  North  Carolina,    December  20,  1S87.) 

ApPBAL— MOTtOH  TO  DISMISS— NoTics. 

Under  chapter  121,  Acts  1887,  providiDg  that  In  appeals  to  the  supreme  oonrt,  be- 
fore the  appellee  shall  be  permitted  to  move  to  dismiss  the  appeal  for  irregularly 
in  the  undertakiDg,  he  most  give  appellant  20  days'  written  notice  of  the  motion, 
a  failure  to  ezecate  and  file  the  undertaking  within  the  prescribed  time  is  not  a 
mere  irregularity,  and  a  motion  to  dismiss  the  appeal  for  such  failure  does  not  re- 
quire 20  days'  notice.    Davis,  J.,  dissenting. 

Appeal  from  superior  court,  Vance  county;  J.  Mbbbimon,  Judge. 
H.  T.  Watkina  and  B.  C.  Smith,  for  plaintiff.    X.  C.  Edwards  and  Day  c6 
ZollicoppeTf  for  defendant. 

Smith,  G.  J.  This  action,  begun  in  February,  1886,  is  to  recover  damages 
for  the  seduction  and  debauchment  of  the  plaintiff's  daughter  by  the  defend- 
ant, William  Fox,  on  whom  the  service  of  process  was  made,  and,  who  dying 
before  the  trial,  his  executrix,  Emma  Fox,  was  brought  in  by  summons  to  de- 
fend in  his  stead.  The  averments  in  the  complaint  are  explicitly  denied  in 
the  answer  of  the  original  defendant,  and  both  pleadings  are  supported  by 
oath.  The  cause  was  tried,  and,  upon  the  findings  of  the  damages  upon  tbe 
only  issue  submitted  to  the  Jury,  judgment  was  rendered  for  the  plaintiff  in 
June,  1887,  for  the  recovery  of  said  damages,  and  the  defendant  appealed. 
By  consent  of  the  plaintiff's  counsel,  the  time  for  filing  the  undertaking  waa 
extended,  and  the  defendant  allowed  until  the  first  day  of  the  next  montb 
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f  July)  to  put  it  in.  The  undertaking  was  not  in  fact  executed  until  August 
22d,  and  has  been  transmitted  with  the  transcript  of  the  record.  Upon  call- 
ing the  cause  in  this  court,  the  plaintiff  moves  to  dismiss  the  appeal,  for  that 
the  undertaking  was  not  executed  and  filed  within  the  enlarged,  time  for  do- 
ing so  agreed  upon  by  counsel  at  tbe  time  of  trial.  The  appellant  insists  that 
the  app^  is  saved  by  the  act  of  1887,  c.  121.  which  prescribes  that  in  appeals 
to  this  court,  "before  the  appellee  shall  be  permitted  to  move  to  dismiss  said 
appeal,  either  for  any  irregularity  in  the  undertaking  on  appeal,  or  for  fail- 
ure of  the  sureties  to  justify  as  prescribed  in  section  560  of  the  Code,  he  shall 
give  written  notice  to  the  appellant  of  such  motion  to  dismiss  at  least  20  days 
before  the  district  from  which  the  cause  is  sent  up  shall  be  called, "  and  that 
such  "notice  shall  state  the  grounds  upon  which  the  motion  is  based."  The 
second  section  authorizes,  in  all  such  cases,  the  appellant,  at  least  5  days  be- 
fore the  district  is  called,  to  file  with  the  clerk  of  the  supreme  court  a  new 
bond,  (undertaking,)  justified  as  required  in  said  section  560. 

The  appellant  construes  the  words  "irregularity  in  the  undertaking"  as  in- 
cluding delays  in  the  execution  of  the  undertaking,  as  well  as  defects  in  its 
form  and  structure,  and  hence  the  motion  to  dismiss  cannot  be  entertained. 
It  must  be  remembered,  however,  that  in  a  series  of  rulings  we  enforced  the 
statutory  mandate  in  requiring  a  compliance  with  those  conditions,  without 
which  the  appeal  was  unavailing.  In  limiting  the  extent* to  which  our  rulings 
had  gone,  the  general  assembly  did  not  restore  the  old  practice  which  admitted 
the  filing  of  a  new  appeal-bond,  with  leave  of  the  court,  at  the  hearing,  when 
none  had  been  given  before,  but  have  confined  their  remedial  legislation  to 
cases  of  irregularity  in  the  Instrument,  such  as  an  insufficient  penal  sum,  and 
a  deviation  in  other  particulars  of  its  provisions  from  the  statute,  and  for 
want  of  a  verification.  We  do  not  feel  at  liberty  to  give  the  act  a  wider  op- 
eration than  its  terms,  fairly  interpreted,  will  warrant,  and  more  especially 
when,  as  here,  the  time  has  been  prolonged  by  the  counsel,  and  more  than 
several  weeks  beyond  its  limits  were  allowed  to  elapse  before  any  action  in 
that  direction  was  taken  by  the  appellant.  In  our  opinion,  the  difficulty  is 
not  obviated  by  the  statute,  but  stands  upon  the  footing  of  the  law  as  it  be- 
fore existed.    The  appeal  must  therefore  be  dismissed,  and  it  is  so  ordered. 

Davis,  J.,  {dissenting.)  I  do  not  concur.  I  think  chapter  121,  Acts  1887, 
should  be  liberally  construed,  and  it  would  require  no  strained  construction 
to  bring  this  case  within  its  remedial  provisions.  The  bond  was  filed  and 
sent  up  with  the  record  of  the  case  more  than  20  days  before  the  district  from 
which  it  was  sent  up  was  called,  and  more  than  20  days  before  the  beginning 
of  this  term  of  the  supreme  court.  It  was  here  in  ample  time  to  allow  the 
appellee  to  give  20  days'  notice  of  his  motion  to  dismiss;  and  if  a  failure  to 
file  it  within  the  time  prescribed  is  not  such  an  irregularity  as  to  bring  it 
within  the  very  letter  of  the  statute,  which  I  think  is  by  no  means  certain,  I 
think  the  clear  purpose  and  spirit  of  the  act  was  to  give  the  appellant  an  op- 
portunity to  be  heard  before  his  appeal  should  be  dismissed  for  want  of  a  si^- 
ficient  bond,  where  there  was  any  bond  filed  by  him  within  time  to  enable  the 
appellee  to  give  20  days'  notice.  If  the  bond  is  a  good  and  sufllcient  one,  the 
appellee  is  fully  protected  against  any  possibility  of  injury  if  the  merits  of 
the  case  are  with  him;  and  it  seems  to  have  been  the  purpose  of  the  legis- 
lature, by  this  statute,  to  remedy  the  evil  of  having  cases  on  appeal  dismissed 
without  a  hearing  upon  the  merits,  and  without  notice  of  the  motion  to  dis- 
miss, when  a  bond  is  filed  within  time  to  allow  the  20-days  notice.  It  may 
be  that,  if  notice  had  been  given,  the  appellant  would  have  had  a  full  and 
satisfactory  answer  to  the  motion.  At  all  events,  I  think  the  legislative  in- 
tent is  so  apparent  that  one  might  adopt  such  a  construction  without  in- 
curring the  criticism  of  judicially  legislating,  or  of  exercising  unwarranted 
discretion.     Great  wrong  may  result  to  the  appellant,  and  none  can  result  to 
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the  appellee,  by  a  failure  to  hare. the  appeal  heard  oa  its  merits,  and  as  the 
bond  was  filed  in  ample  time  to  allow  the  appellee  to  give  the  notice  required 
by  the  act  of  1887,  and  no  such  notice  was  given,  I  think  the  motion  to  dis- 
miss ought  not  to  be  allowed. 


(98  N.  C.  481) 

Pares  et  al.  v.  Davis. 
(AoifMfw  Omirt  cf  Norik  OaroHaa,    December  20, 1897.) 

TUAI/— FlKDINCe  BY  COtJBT— SUFFIOIBKOT  OF. 

Code  N.  C.  i  417,  enacts  that,  when  trial  by  Jary  has  been  waived,  the  decialon  of 
the  court  upon  a  question  of  fact  *' shall  contain  a  statement  of  the  Diets  found;  '* 
but,  when  issues  have  been  settled,  it  is  sufficient,  if  no  exception  is  taken,  if  the 
court  responds  formally  to  each,  without  stating  a  summary  of  the  fttcte  found 
upon  the  evidence,  or  stating  them  In  detail. 

Appeal  from  superior  court,  Ashe  county;  MaoBae,  Judge. 

This  was  an  action  brought  by  M.  N^.  Parks,  W.  K«  Holbrook,  and  M.  A. 
Holbrook,  and  others  against  A.  C.  Davis  for  specific  performance  of  an  agree- 
ment to  convey  land,  and  for  an  account  for  rents  received  by  the  defendant, 
and  for  waste  committed  by  her.  A  jury  trial  being  waived,  three  issues  were 
settled,  and  found  ad  follows:  ''(1)  Was  the  contract  described  in  the  com- 
plaint rescinded  by  the  parties  thereto?  The  judge  finds  that  it  was  not.  (2) 
Have  the  plaintiffs  abandoned  their  claim  for  specific  performance?  They 
have  not  (3)  Is  the  action  barred  by  the  statute  of  limitations?  The  action 
is  barred  as  to  all  of  the  plaintiffs  except  M.  N.  Parks  and  W.  K.  Solbrook 
and  wife,  M.  A.  Holbrook,  and  as  to  them  the  action  is  not  barred."  Code 
K.  0.  §§  417,  418,  enacts  as  follows: 

"Sec.  417.  Upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision 
shall  be  given  in  writing,  and  shall  contain  a  statement  of  the  facts  found, 
and  the  conclusions  of  mw,  separately;  and,  upon  a  trial  of  an  issue  of  law, 
the  decision  shall  be  made  in  the  same  manner,  stating  the  conclusions  of  law. 
Such  decision  shall  be  filed  with  the  derk  during  the  court  at  which  the  trial 
takes  place.    Judgment  upon  the  decision  shall  be  entered  accordingly. 

*'Sec.  418.  For  the  purposes  of  an  appeal,  either  party  may  except  to  a  de- 
cision on  a  matter  of  law  arising  upon  such  trial,  within  ten  days  after  the 
judgment,  in  the  same  manner  and  with  the  same  effect  as  upon  a  trial  by 
jury:  provided,  that  where  the  decision  does  not  authorize  a  final  judgment, 
but  directs  further  proceedings  before  a  referee  or  otherwise,  either  party  may 
except  thereto,  and  make  a  case  or  exception  as  above  provided  in  case  of  an 
appeal.  (2)  And  either  party,  desiring  a  review  upon  the  evidence  appear- 
ing on  the  trial  of  the  questions  of  law,  may  at  any  time  within  ten  days  after 
the  judgment,  or  within  such  time  as  may  be  prescribed  by  the  rules  of  the 
court,  make  a  case  or  exceptions  in  like  manner  as  upon  a  trial  by  jury,  except 
that  the  judge,  in  settling  the  case,  must  briefly  specify  the  facts  found  by 
him,  and  his  conclusions  of  law." 

Judgment  in  the  court  below  was  entered,  in  pursuance  of  these  findings, 
in  favor  of  the  plaintiffs  therein  designated,  ordering  an  account  to  be  takea. 
The  defendant  appealed. 

a  F.  Arnold  and  W.  N.  Scales,  for  plaintiff.  Hinsdale,  Battle  dt  Mor- 
deoai  and  G,  If.  Folk,  for  defendant. 

Merbimok,  J.  In  this  case,  the  parties  agreed  ''by  oral  consent,  entered 
on  the  minutes'*  of  the  court,  as  allowed  by  the  statute,  (Code,  §  416,  par.  3,) 
to  waive  a  trial  by  jury.  Thereupon  three  issues  were  settled,  and  the  court, 
having  heard  and  considered  the  evidence,  responded  formally  to  each,  with- 
out stating  a  summary  of  the  facts  found,  or  stating  them  in  detail,  and,  upoQ 
its  findings,  gave  judgment,  directing  an  account  to  be  taken,  etc.  This  pro- 
cedure was  not  regular,  but  sufficient,  in  the  absence  of  objection,  to  serve 
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the  pmposeB  of  the  aoMon.  Begalftriy,  the  oonrt  should  hare  heard  the  evf- 
deneBt  and  given  itsdedsion  in  writing,  whioh  should  have  contained  a  state- 
ment of  the  facts  found  and  the  conclusions  of  law, — ^the  facts  and  conclusions 
of  law  stated  separately, — and  judgment  upon  this  decision  should  have  been 
entered  accordingly,  as^  were  the  findings.  Code,  §  417.  But  no  exception 
was  taken  to  the  findings  of  fact  or  law,  or  the  judgment,  as  specially  pro- 
vided and  allowed  in  such  cases  by  the  statute,  (Ckxie,  §  418,)  or  at  all;  and 
there  is  no  assignment  of  error  in  terms,  or  by  rciisonable  implication,  from 
anything  that  appears  in  the  record.  The  judgment  must  therefore  be  af- 
firmed. To  the'end  that  farther  proceedings  may  be  had  in  the  action  accord- 
ing to  law,  let  this  opinion  be  certified  to  the  superior  oourt.    It  is  so  ordered. 


^  ^  ^  ^'^  Smith  e.  Fitil 

(Supreme  C&wi  qf  North  Oaaroiina.    December  21»  1S87,) 

ApPKAIr-PBSBaHFTIONS— VBBDICT^BKriCBBIlVa  TO  FLAT. 

A  verdict  in  ejectment  referred  to  a  plat  which  bad  been  prepared  under  an  or- 
der of  snrve^  of  the  court  in  the  cause.  Held  that,  in  the  absence  of  the  pUt  in  the 
record,  it  will  be  assumed  it  made  the  verdict  intelligible  and  certain. 

Appeal  from  superior  court,  Gaston  county;  Graves,  Judge. 
A.  J.  Smith,  plaintiff,  sued  B.  H.  Fite,  defendant,  to  recoyer  possession  of 
certain  real  estate.    Judgment  for  plaintiff,  and  defendant  appealed. 
Hoke  (fr  Hoke,  for  plaintiff.     W.  P.  Bynum^  for  defendant. 

Davis,  J.  Civil  action  for  the  recovery  of  land,  tried  before  Gbavbs,  J., 
at  fall  term,  1886,  of  Gaston  superior  court.  The  following  issues  were  sub- 
mitted, which  were  answered  as  indicated:  ''(1)  Is  the  plaintiff  the  owner  of 
the  land  in  dispute,  or  of  ^ny  part  thereof?  Kesponse.  Yes;  up  to  the  red  line 
npon  our  plat.  (2)  Was  the  defendant,  Fite,  in  possession  of  any  part  of  the 
land  to  which  Smith  had  title,  at  the  commencement  of  this  suit?  Response, 
Yes;  up  to  the  red  line  in  our  plat.^  The  defendant  moved  for  a  new  trial, 
for  error  in  the  charge  of  the  couit,  which  was  overruled.  Defendant  then 
moved  to  vacate  and  set  aside  the  verdict  for  uncertainty,  which  was  disal- 
lowed. He  then  moved  for  judgment  for  himself  upon  the  verdict,  which 
was  disallowed,  and  the  court  gave  the  following  judgment: 

'^This  cause  coming  on  for  trial  at  this  term  of  the  court,  and  having  been 
tried  before  his  honor,  J.  F.  Graves,  and  a  jury,  and  the  jury,  in  response  to 
the  Issues  submitted  to  them  and  the  facts  admitted  on  the  trial,  having 
founds — Firstf  that  the  plaintiff  is  the  owner  of  that  portion  of  the  disputed 
land  designated  in  the  plat  hereto  attached,  and  made  a  part  of  this  judgment, 
in  the  area  colored  green  up  to  and  south  and  south-west  of  the  red  line  cross- 
ing the  same,  which  is  known  as  the  Jingles  line;  and,  seoond,  that,  at  the 
commehcement  of  this  action,  defendant  was  in  possession  of  said  land  above 
described  wrongfnlly, — ^therefore  on  motion  of  plaintifTs  counsel,  it  is  con- 
sidered and  adjudged  by  the  court  that  plaintiff  have  and  recover  possession 
of  the  said  land  above  described,  and  that  a  writ  of  possession  issue  accord- 
ingly. And  it  is  further  considered  and  adjudged  that  plaintiff  have  and  re- 
cover of  defendant  the  costs  of  this  action,  to  be  taxed  by  the  clerk,  and  that 
plaintiff  also  have  and  recover  of  the  surety  on  the  bond  given  by  defendant 
in  defending  this  action,  viz.,  John  Dameron,  his  costs  of  this  action  not  to 
exceed  the  sum  of  two  hundred  dollars. 

"J.  F.  Graves,  Judge  Presiding. " 

From  which  said  judgment  the  defendant  appeals  to  the  supreme  court. 

No  case  on  appeal  is  sent  up,  and  what  the  error  in  the  charge  of  the  coart 
was,  on  account  of  which  the  defendant  moved  for  a  new  trial,  does  not  ap- 
pear, and  we  can  only  consider  error  assigned  or  apparent  upon  the  record. 
The  motion  to  vacate  and  set  aside  the  verdict  for  uncertainty  is  alone  relied 
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upon  in  this  oourt,  and  the  appellant  insistB  that  it  onght  to  have  been  set 
aside,  and  complains  that  the  plat  referred  to  does  not  accompany  the  case. 
It  is  the  appellant's  duty,  as  it  is  his  right,  to  have  so  much  of  the  record  sent 
up  as  he  thinks  necessary  to  the  proper  adjudication  of  all  questions  material 
to  his  rights,  and  if  he  fails  to  have  it  so  sent  up,  he 'cannot  avail  himself  of 
the  omission.  The  verdict  refers  to  the  plat,  which,  it  is  manifest,  was  be- 
fore the  jury  and  the  court,  and  which  had,  as  the  record  shows,  been  pre- 
pared under  an  order  of  survey  previously  made  in  the  cause,  and  we  most 
assume  that  the  reference  to  the  plat  rendered  the  verdict  intelligible  and  cer- 
tain, upon  which  the  court  could  render  judgment.  This  is  made  plain  by 
the  reference  to  the  verdict  contained  in  the  judgment.    There  is  no  error. 


<«"  ""■  «•  "»'  Smith  v.  Kizkb. 

(Supreme  Court  of  North  OaroUna,    December  21.  1887.) 

Rbooonizancb— Indemnifioation  of  Subbtt— -Deposit  of  Note— Right  of  Subett. 

Plaintiff,  being  indicted  with  two  others,  gave  defendant,  who  had  given  a  bond 
for  $200  for  his  appearance,  a  note  of  $140  dae  him,  to  indemnifv  him.  Plaintiff 
did  not  appear  at  tne  trial,  and  a  rule  nisi  was  entered  on  the  bond.  Defendant,  on 
the  advice  of  plaintiffs  attorneys,  compromised  with  thestate  by  paying  theaniount 
of  the  note  on  the  costs  against  plaintiff  and  one  of  the  other  defendants  to  the  in- 
dictment   Held,  that  defendant  was  not  liable  for  the  money  collected  on  the  note. 

Appeal  from  superior  court,  Gaston  county;  J.  C.  MaoBab,  Judge. 

Smith,  plaintiff,  sued  J.  Kizer,  defendant,  for  money  collected  on  a  note. 
Judgment  for  plaintifl»  $41.20.    Defendant  appealed. 

12.  W.  Sandifer,  for  plaintiff.  G.  F.  Bason  and  BwrweU  <£  Walker,  for 
defendant. 

Mebrimon»  J.  The  plaintiff  brought  this  action,  before  a  justice  of  the 
peace  in  the  county  of  Gastoo.  to  recover  $98.30  from  the  defendant,  and  it 
went  by  appeal  to  the  superior  court  of  that  county.  The  f oUowing  is  so 
much  of  the  case  stated  on  appeal  as  need  be  set  forth  here: 

The  plaintiff  testified  that  at  the  fall  term,  1885,  of  said  superior  court,  an 
indictment  was  pending  against  himself,  J.  B.  Carpenter,  and  Bill  Sneed  for 
disturbing  public  worship.  At  said  term  there  was  a  trial  of  said  indict- 
ment. The  result  was  a  mistrial.  Plaintiff  and  the  other  co-defendants  were 
required  to  give  bond  in  the  sum  of  $200  for  his  appearance  at  the  next  term 
of  court;  and  he  gave  bond  with  the  defendant,  J.  Kizer,  and  J.  8.  Carpen- 
ter, as  sureties.  After  fall  term,  1885,  and  before  the  term  to  which  he  was 
bound  to  appear,  witness  left  the  state,  and  went  to  Texas,  without  notify- 
ing defendant,  Kizer,  that  he  intended  to  leave  the  state,  when  and  where  he 
was  going,  nor  when  he  proposed  to  return,  and  in  fact  did  not  return  to  the 
state  until  February,  1887.  That  before  leaving  he  had  turned  over  to  J.  S. 
Carpenter,  the  other  surety  on  his  $200  bond,  with  instructions  to  deliver 
the  same  to  defendant,  Kizer,  a  promissory  note  made  by  one Carpen- 
ter and  the  said  J.  S.  Carpenter,  payable  to  witness,  and  upon  which  there 
was  due  witness  a  balance  of  about  $140.  That  this  note  was  so  placed  for 
the  purpose  of  indemnifying  Kizer  against  any  loss  he  might  incur  by  reason 
of  his  said  suretyship.  That  Kizer  collected  on  this  note  $140,  no  part  of 
which  had  been  paid  to  witness.  That  he  had  not  communicated  with  Kizer 
during  the  time  of  his  absence.  That  T.  H.  Cobb  and  G.  P.  Bason  were  his 
attorneys  in  that  indictment.  That  he  had  demanded  the  amount  sued  for 
from  Kizer  before  this  suit  was  brought,  and  he  refused  to  pay  him  anything. 

The  clerk  of  said  superior  court  produced  the  dockets  of  the  spring  term,  1886, 
and  showed  that  defendant  Smith  at  that  term  had  been  called}  and  failed, 
and  a  judgment  nUi  entered  against  him  and  the  said  sureties  on  his  bond; 
that  afterwards,  during  the  term,  a  submission  was  entered  for  all  the  def end- 
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ants,  and  the  judgm^t  suspended  on  the  payment  of  the  costs,  oue-thitd  of 
said  costs  to  be  paid  hy  each;  that  the  whole  amount  of  costs  was  $242.45r 
one  third  of  which  was  $80.81  2-3;  that  the  defendant  Smith's  entire  costs,  as 
taxed  against  him,  was  $155.60;  that  said  Smith  had  had  more  witnesses snm* 
moned  than  the  other  defendants,  and  hence  he  taxed  the  larger  part  thereof 
against  said  Smith;  that  defendant  paid  to  him  $140,  of  which  he  credited 
$98.80  on  the  bill  of  costs  of  plaintiff,  Smith,  and  the  balance,  $41.20,  he  cred- 
ited on  bill  of  costs  of  Smith's  co-d^endant,  Burt  Carpenter.  The  amount 
of  state  costs  against  Smith,  in  said  criminal  action,  was  $58.25,  and  the  re- 
mainder of  the  $98.90  was  applied  by  witness  to  the  payment  in  part  of  said 
Smith's  own  witnesses'  fees  In  said  case.  Defendant  Sneed  paid  all  his  part 
of  state  costs  in  said  prosecution. 

The  judgment  docket  of  said  court  was  introduced  by  plaintiff,  showing  the 
judgment  in  said  criminal  action.  Defendant  admitted  the  collection  of  the 
$140  on  said  note,  and  the  application  thereof  to  the  bill  of  costs,  and  claimed 
that  he  did  it  under  the  advice  of  T.  H.  Cobb  and  G.  F.  Bason,  attorneys  for  said 
Smith.  Said  attorneys  testified  that  they  so  advised  Kizer  because  the  case 
had  been  pending  a  long  time, — ^there  had  been  two  mistrials  of  the  same,  both 
occupying  a  long  time;  that  their  client  had  already  had  judgment  nisi  en- 
tered on  the  $200  bond,  and  that  the  solicitor  had  offered  to  them  not  to  pros- 
ecute the  sci.fa.  to  final  judgment,  and  to  suspend  judgment  in  the  main 
cause,  provided  they  would  submit  their  client,  and  apply  the  $140  in  Kizer's 
hands  to  the  satisfaction  of  the  costs;  that  seeing  tbeyoould,  by  pursuing 
this  course,  certainly  save  their  client  the  difference  between  $140  and  $200, 
and  also  end  the  prosecution  of  the  ihdictment,  they  accepted  the  offer.  They 
admitted  that  they  were  not  authorized  by  Smith  to  apply  the  $140  to  the  sat- 
isfaction of  the  bill  of  costs. 

The  court,  the  facts  being  controverted,  it  seems,  directed  the  jury  to  ren- 
der a  verdict  in  favor  of  the  plaintiff  for  $41.20,  being  of  opinion,  as  the  case 
states,  that  the  defendant  was  liable  for  so  much  money  as  was  paid  on  ac- 
count of  the  costs  of  the  prosecution  mentioned  as  was  taxed  against  the  de- 
fendant Carpenter  therein.  A  verdict  was  so  entered,  there  was  a  judgment 
for  the  plaintiff  accordingly,  and  the  defendant  appealed  to  this  court. 

The  defendant  was  the  plaintiff's  sur^(y  for  the  latter's  appearance  to  answer 
a  crimi nal  charge  against  him  at  a  particular  term  of  the  court  mention ed.  He 
knew  that  if  he  failed  to  appear  in  court  as  he  was  bound  to  do,  and  offered  no 
lawful  excuse  for  such  faDure,  his  surety,  the  defendant,  would  be  liable  and 
compelled  to  pay  the  state  $200.  Knowing  this,  he  placed  in  the  hands  of  the 
defendant  a  note  upon  which  was  due  about  $140,  to  indemnify  him  "against 
any  loss  he  might  incur  by  reason  of  his  said  suretyship."  How  indemnify 
him  against  loss?  Did  he  mean  that  the  defendant  should  wait  until  payment 
absolute  should  be  entered  against  him,  and  he  was  compelled  to  pay  $200  and 
costs,  and  then  apply  the  money  collected  upon  the  note  as  far  as  would  serve 
the  purpose  of  indemnity  ?  We  think  not.  To  say  that  he  did  is  not,  it  seems 
to  us,  a  fair  interpretation  of  his  meaning  and  purpose.  It  is  more  reason- 
able to  say  that  he  meant  and  intended  that  the  defendant  should  collect  the 
note,  and  apply  it  to  the  best  advantage  to  prevent  liability,  as  far  as  practi- 
cable, that  "he  might  incur  by  reason  of  his  said  suretyship,"  and  thus  in- 
demnify himself.  This  is  a  reasonable  and  just  view  of  his  purpose,  and  one 
that  harmonizes  with  his  duty  to  the  defendant.  It  is  strengthened  by  the 
fact  that  he  did  not  return  to  the  state  until  months  after.  In  the  order  of 
such  things,  the  payment  against  the  defendant  would  have  been  made  abso- 
lute, and  he  would  have  been  compelled  to  pay  the  same,  as  well  as  costs. 
The  defendant  so  interpreted  and  acted  upon  the  plaintiff's  instruction  to  him 
as  to  the  application  of  the  note.  The  compromise  he  made  with  the  solicitor 
for  the  state,  under  the  wise  advice  of  the  plaintiff's  counsel,  was  fortunate 
and  advantageous  for  him  as  well  as  the  defendant    The  money  collected 
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upon  the  note  was  ftdthfullj  applied  for  the  plaintiil'B  benefit,  hia  liability 
made  much  less  by  the  compFomise,  and,  in  effect,  aa  he  directed  it  to  be.  The 
fact  that  a  part  of  it  was  applied  to  pay  costs  of  one  of  the  defendant  in  the 
criminal  action  other  than  the  plaintiff  cannot^  to  any  extent,  alter  the  case; 
the  compromise  embraced  such  application  of  that  much.  The  plaintiff's 
remedy,  if  he  has  any,  as  to  that  money,  is  against  the  part^  for  whose  bene- 
fit it  was  so  Implied;  certainly,  not  against  the  present  defendant. 

There  is  error.  The  defendant  ia  entitled  to  a  new  trial,  and  we  so  adjudge. 
To  that  end,  let  this  (pinion  be  certified  to  the  superior  court.  It  is  so  or- 
dered. 

Noble  et  ah  v.  Da  vies  €t  ah 
{Supreme  Oourt  of  AppecUt  of  Virginia,    November  10,  1887.) 

1.  HuBBAHD  Ann  Wir^^AifTBNfiPTiAL  SKnumwsT^FnAXjD  OH  Cbsdrobs— Kkowlcimib 

or  Wirx. 

In  an  action  against  a  husband  and  wife  to  set  aside  an  antennptial  deed  of  mar-^ 
riage  settlement,  on  the  ground  that  the  same  was  given  with  intent  to  defraud  the 
crediton  of  the  husband,  and  that  the  wife  bad  ^Mnnived  at  the  fraud,  the  entire 
testimony  showed  that  the  wi/e.  before  marriage,  bed  no  knowledge  of  any  ft»ud 
in  the  settlement.  Meld,  that  the  court  properly  refbsed  the  request  of  the  com- 
p]ainant8  to  direct  an  issue  out  of  chancery  to  try  the  question  of  fraud  and  conniv- 
ance, and  that  a  decree  declaring  the  deed  valid  as  to  the  wife  was  In  accordance 
with  the  evidence. 

2.  Sams— AnrionrFTiAL  Qmrnxdvtrt-^Fuoow  or  Fkaud. 

Fhuid  cannot  be  presumed  in  an  action  to  set  aside- a  marriage  settlement,  but 
must  be  proved  by  cl#ar  and  satisfactoiy  evidence  to  have  been. concurred  in  by 
both  parties.  And  this  is  so,  irrespective  of  the  amount  of  the  husband's  indebted- 
ness, and  even  though  his  whole  estate  Is  included  in  the  settlement* 

Laot  and  Riohabdson,  JJ.,  dissenting. 

Appeal  from  circuit  court  of  ci;ty  of  Lynchburg. 

J.  W.  Daniel  and  JS.  8.  Brown,  for  plaintifte.    K^an  db  Kmm  and  /.  H. 

XeuTiff,  for  defendants. 

Fauktleboy,  J.  This  is  an  appeal  from  a  decree  of  the  droiiit  court  of 
the  city  of  Lynchburg,  rendered  on  the  fourteenth  day  of  May»  1885,  in  the 
chancery  suit  of  John  D.  Koble  and  others,  complainants,  against  A.  M. 
Davies  &  Go.  and  others,  defendants.  The  petition  of  appellants  is  limited  to 
a  prayer  for  appeal  from  so  much  only  of  the  said  decree  of  the  said  circuit 
court  as  refuses  to  direct  an  issue  out  of  chancery,  to  tiy  the  question  of  fraud 
on  the  part  of  the  defendant  John  B.  Maben,  and  of  guilty  knowledge  of  and 
connivance  therein  on  the  part  of  the  defendant  Jessie  M.  Maben,  in  the  ante- 
nuptial deed  of  marriage  settlement  of  November  30, 1881,  made  by  said  John 
B.  Maben  for  the  benefit  of  the  said  Jessie  M.,  (then  Jessie  M.  Bremner,)  in 
contemplation  of  a  marriage  between  them,  which  marriage  was  duly  sol- 
emnized December  1, 1881;  and  secondly  from  so  much  of  the  said  decree  as 
affirms  the  validity  of  the  said  deed  of  settlement  as  to  the  said  Jessie  M.,  the 
wife  of  the  said  John  B.  Maben. 

The  material  facts  disclosed  by  the  record  are  as  follows:  The  defendant 
John  B.  Maben;  a  citizen  of  Campbell  county,  conceded  to  have  been  worth 
$50,000  or  more,  and  the  defendant  A.  M.  Davies,  a  citizen  of  Lynchburg, 
also  estimated  to  have  been  worth  at  least  $25,0CiO,  were  before  and  on  the 

1 A  deed  of  real  estate  made  in  consideration  of  marriage  is  good  against  crediton  to 
whom  the  grantor  was  Indebted  at  the  time  of  the  execution  of  the  conveyance,  where 
the  grantee  is  ignorant  of  any  intent  to  delay  or  defraud  creditors.  ,  Fleroe  v.  Harrinir- 
ton,  (Vt.)  7  AtL  Rep.  402.  To  render  a  oonveyanoe  void  for  fraQ4  upon  creditors,  it  te 
necessary  that  the  grantee  should  have  a  knowledge  of,  and  in  some  way  participate 
to,  the  fraud.  Fraser  v.  Passage.  (Mich.)  30  N.  W.  Rep.  334,  and  note;  Schroder  v. 
Walsh,  (111.)  U  N.  E.  Rep.  70;  Beurmann  v.  Van  Buren,  (Mich.)  7  N.'W.  Rep.  07; 
Beaal^  v^Bray,  (N.  C0  3&.SL<Re^487.  ii 
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thirtieth  daj  «f  KoYembor,  1881,  partnors  njid  bvokoro  in  I^ynohburg,  doing, 
an  apparently  prosperous  businosa*  On  the  thirtieth  of  Noyember,  1881,  their.. 
said  partnership  was  dissolved  by  mutual  couaent.  During  thecourse  of  their 
said  partnership  business^  the  said  firm  had  in  their  bands  tor  negotiation  a 
a  number  of  negotiable  notesdrawn  by  one  William  T.  Hart  for  large  amounts, 
payable  to  Joseph  Cloyd,  (a  citizen  of  Pulaski  county  of  large  wealth  and  as- 
sured credit,)  and  purpomng  to  be  indorsed  by  said  Gloyd,  whose  name  was 
on  the  bad£S  of  the  said  notes.  The  said  A.  M.  Da  vies  &  Co.  negotiated  these 
notes;  «the  defendant  John  R.  Maben  takii^  910,000  of  them  on  his  individ- 
ual account,  and  others  of  them  were  discounted  by  the  complainants  J.  D. 
Noble,  Scott  &  Noble,  J.  P.  Krise,  Winfree  A  Lloyd,  etc  There  is  no  impu- 
tation of  bad  faith  on  Davies  A  Go.  in  the  negotiation  of  these  notes.  They 
had  full  confidence  in  the  genuineness  of  Cloyd's  indorsement  upon  them, 
which  gave  the  paper  its  value,  and  in  evidence  of  their  bona  fides  the  part- 
ner J.  B.  Maben  bought  4(10,0()0  of  it  for  his  individual  account.  At  ma- 
turity of  the  said  notes,  Cloyd  refused  to  pay  them,  and  pronounced  the  in- 
dorsement of  his  name  thereon  a  forgery.  About  this  time  William  T.  Hart, 
tiie  maker  of  the  said  notes;  absconded,  and  in  suits  upon  it  i^ainst  Hart  & 
Cloyd,  the  indonfemrats  of  Cloyd's  jiame  thereon  were  proved  and  adjudicated 
forgeries,  and  the  paper  thus  proved  of  no  value.  Thereupon  the  purchasers 
of  Uke  said  notes  asserted  a  liability  on  the  firm  of  A.  M.  Davies  &  Co.,  as 
guarantors,  and  demanded  of  them  to  be  reimbursed  by  them  the  9ums  ot 
mon^  which  th^,  the  purchasers,  had  paid  to  the  said  firm  for  the  said  forged 
and  w^uthless  notesi.  This  the  said  firm  declined  to  do,  and  denied  their  lia- 
bility as  guarantors.  Suits  at  common  law  virere  instituted  in  the  corporation 
court  of  Lynchburg  by  Noble,  Soott  &  Noble,  Krise,  Winfree,  etc.,  which  were 
matured  for  hearing  at  the  term  which  began' December  1, 1881;  but  the  suits 
were  contanned  for  the  defendants  at  tht^  term  until  the  March  teim,  1882, 
when  judgments  for  the  plaintiffs,  in  said  suits  were  rendered  to  the  aggre- 
gate amount  of  •17,858.88,  principal,  of  which  the  aum  of  $9,453.33  was  in 
favor  of  the  plaintiffs  J.  D.  Noble  and  Soott  &  Noble.  By  these  forgeries  J. 
K  Maben  became  the  loser  to  the  amount  of  $10,000,  the  aggregate  of  the 
said  fotged  noteb  which  he  bought  and  held  individu^y. 
.  On  the  thirtieth  of  November,  1881,  Miss  Jessie  M.  Bremner,  a  lady  of 
some  40  years  of  age,  was  residing  at  the  Bedford  Alum  and  Iron  Springs, 
where  she  had  been  employed  for  neaxly  two  yeara  as  mistress  of  the  linen, 
and  as  hous^eeper.  John  B*  Maben  was  part  owner  of  the  said  springs, 
and  was  the  manager  thereof,  and  he  resided  there  also.  He  was  a  widower 
60  years  of  age,  and  of  Scottish  birth,  as  was  Miss  Bremner.  They  had  been 
acquainted  since  1872,  when  Miss  Bremner  had  been  a  vi9itor  at  said  Maben 's 
house,  at  the  invitation  of  his  grown  daughter,  who  was  then  and  has  been 
ever  since  her  warm  and  fast  friend.  In  1878  said  Maben  visited  Miss  Brem- 
ner at  the  house  of  a  friend  of  hen  in  Bichmond,  where  she  was  staying,  and 
there  contracted  an  engagement  with  her  for  a  nuptial  settlement  and  mar- 
riage between  them,  which  said  engagement  subsisted  and  was  adhered  to  by 
them,  though  the  consummation  was  delayed  and  postponed  until  the  said 
Maben  coukl  or  should  complete  the  extonsiveand  costly  improvements  at  the 
springs  which  he  was  then  making,  and  should  get  released  from  that  man- 
agement, and  could  have  a  more  private  and  satisfactoiy  home.  On  the  thir- 
tieth of  November,  1881,  John  B.  Maben  was  at  Amherst  Court-House,  and 
had  prepared  by  his  eounsel  there  an  antenuptial  settlement  in  consideration 
of  the  intended  marriage  with  said  Jessie  M«  Bremner.  This  draft  of  mar- 
riage settlement  Maben  brought  to  Ljmchburg  that  day,  had  a  duplicate  of  it 
made,  went  out  to  the  springs,  and  returned  from  there  to  Lynchburg  about 
7  p.  M.,  bringing  Miss  Bremner  with  him.  They<  went  to  the  clerk^a  office  of 
the  corporation  court,  where  the  clerk  awaited  them  by  the  request  of  J.  B. 
Haben.    There  said  Maben  and  Miss  Bremner  signed  and  acknowledged  both 
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of  the  said  drafts,  (tbe  original  and  the  duplicate,)  and  one  of  them  so  signed 
and  acknowledged  was  delivered  to  the  derk,  and  by  him  was  admitted  to  rec- 
ord. This  deed  of  settlement  conveyed  all  of  said  Maben's  assets  (except  some 
specie  and  other  articles  of  personalty^  to  Pitt  Woodruff,  (Maben's  son-in-law,) 
as  trustee,  for  the  benefit  of  the  said  Jessie  M.  Bremner  after  the  said  mar- 
riage. The  duplicate  of  the  said  deed  was  then  sent  by  J.  R.  Maben  by  a  spe- 
cial messenger  to  Amherst  Gourt-House  for  record,  and  it  was  there  deliv- 
ered to  the  clerk  of  Amherst  county  court  before  12  midnight  of  the  thirtieth 
day  of  November,  1881,  by  whom  it  was  duly  recorded  the  next  day,  Decem- 
ber 1, 188 1 .  J.  B.  Maben  and  Jessie  M.  Bremner  returned  to  the  Bedford  A1  um 
and  Iron  Springs  on  the  thirtieth  of  November,  1881,  and  the  next  day,  De- 
cember 1, 1881,  they  were  duly  married  at  the  Springs  Hotel,  where  they  re- 
sided. The  property  conveyed  by  the  said  deed  of  marriage  settlement  was, 
in  a  few  days,  placed  in  the  possession  of  the  said  Pitt  Woodruff,  the  trustee. 
A.  M.  Davies,  the  partner  of  Maben,  had,  prior  to  the  thirtieth  at  November, 

1881,  conveyed  his  property  to  trustees  for  his  wife  and  some  preferred  cred- 
itors.   The  executions  on  the  said  judgments  recovered  at  the  March  term, 

1882,  against  A.  M.  Davies  Sc  Co.  having  been  returned  "No  property,"  the 
judgment  creditors,  J.  D.  Noble  and  Scott  &  Noble,  proceeded  against  the  in- 
dividual, as  well  as  partnership,  assets  of  Maben  and  of  Davies,  and  filed  their 
original  bill  in  the  circuit  court  of  the  city  of  Lynchburg,  making  J.  R.  Maben, 
Jessie  M.  Maben,  (late  Bremner,)  Pitt  Woodruff,  trustee,  A.  M.  Davies  and 
his  wife,  M.  A.  Davies,  and  others,  the  trustees  in  the  Davies  deeds,  parties 
defendant,  and  requiring  anstoers  an  oath,  and  charging,  among  other  tilings, 
that  this  deed  of  settlement  by  J.  R.  Maben  of  November  SO,  1881,  was  made 
with  intent  to  delay,  hinder,  and  defraud  complainants  and  others,  creditors 
of  J.  R.  Maben,  and  that  the  said  Jessie  M.  Maben  (late  Bremner)  had  connived 
at  the  fraud;  and  praying  that  the  said  deed  of  marriage  settlement  should  be 
annulled  and  set  aside,  and  the  property  therein  conveyed  should  be  subjected 
to  the  payment  of  their  said  j  udgments.  In  the  progress  of  the  suit  J.  P.  Krise 
and  Winfree  &  Lloyd  and  other  creditors  of  A.  M.  Davies  &  Ck).  became  parties 
by  petition  and  cross-bill.  Most  voluminous  testimony  by  depositions  and 
documents  was  taken,  much  of  which  is  wholly  irrelevant  to  the  actual  issue 
involved.  We  have,  for  the  purpose  in  hand,  to  consider  only  so  much  of  it 
as  pertains  to  tbe  question  of  the  validity  of  the  said  marriage  settlement,  and 
to  Mrs.  Jessie  M.  Maben's  title  under  it. 

The  complainants  asked  that  an  issue  out  of  chancery  be  directed  to  try 
the  question  ol  fraud  in  the  said  settlement  of  November  80, 1881,  by  J.  B. 
Maben,  and  of  Jessie  M.  Maben's  guilty  knowledge  of,  and  connivance  and 
complicity  therewith.  The  circuit  court,  with  all  the  evidence  and  pleadings 
before  it,  refused  to  direct  the  issue;  and  on  the  fourteenth  of  May,  1885,  by 
final  decree,  decided  that  the  deed  of  November  30, 1881,  was  void  as  to  John 
R.  Maben,  but  is  valid  as  to  Jesse  M.  Maben,  and  affirmed  the  settlement  made 
by  the  said  deed  as  to  her,  except  that  the  partnership  assets  should  be  first 
applied  to  the  payment  of  partnership  debts.  From  this  r^usal  of  the  circuit 
court  to  direct  an  issue,  and  this  affirmance  of  the  validity  of  the  said  deed  of 
marriage  settlement,  the  original  complainants,  J.  D.  Noble  and  Scott  &  No- 
ble, applied  for  and  obtained  this  appeal. 

The  sole  question  submitted  for  the  decision  of  this  court  by  this  appeal  is 
whether  the  circuit  court  erred  in  affirming  the  validity  of  the  marriage  set- 
tlement deed  of  November  30,  1881,  made  by  J.  R.  Maben  for  the  benefit  of 
his  intended  wife,  Jessie  M.  Bremner,  and  in  not  directing  an  issue  out  of 
chancery  in  the  cause.  This  case  is  governed  by  the  decision  of  this  court  in 
the  case  ot  Herring  v.  Wi€kfiam,W  Grat.  628,  followed  by  the  late  case  of 
Clay  V.  Waiter,  7d  Ya.  92. 

In  ^Herrfng  V.  Wiokhamt  nfpra,i  Judge  Staples,  delivering  the  unanimous 
opittioii  of  this  court,  defines  the  law  applicable  to  the  cas^  at  bar  with  greab^ 
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dearnees  and  emphasis.  If  the  grantee  in  a  deed-  be  a  Umaflde  parcliaser  for 
a  valuable  considemtion,  his  or  her  title  is  unassailable,  whatever  may  have 
been  the  motives  or  intentions  of  the  grantor  in  executing  the  deed.  It  is  ab- 
solutely essential  that  both  parties  shall  concur  in  the  fraud,  to  invalidate  the 
deed.  Fraud  cannot  be  presumed;  it  must  be  proved  by  clear  and  satisfac- 
tory evidence.  Marriage  is  a  valuable  consideration »  sufficient  to  support  a 
conveyance  of  property,  even  against  creditors;  and  in  such  a  case  the  wife  is 
deemed  a  purchaser  of  the  property  settled  on  her,  in  consideration  of  the  mar* 
riage,  and  is  entitled  to  hold  it  against  all  the  world.  However  much  a  man 
may  be  indebted,  an  antenuptial  settlement  made  by  him  in  consideration  of 
marriage  is  good  against  his  creditors,  unless  it  appears  that  the  intended  wife 
was  cognizant  of  the  fraud.  And  even  though  it  conveys  his  whole  estate,  it 
is  not  simply  on  that  account  void.  And  when  a  settlement  is  made  in  con* 
templation  of  marriage,  the  law  presumes  it  was  an  inducement  to  it,  and  the 
courts  cannot  assume  the  contrary  to  be  the  fact. 

In  the  case  of  Clay  v.  Walter,  supra.  Judge  Lacy,  delivering  the  opinion 
of  the  court,  said:  "After  the  late  case  of  Hiring  v.  Wiokhamt  in  this  court, 
[29  Grat.  628,]  it  may  be  said,  as  was  contended  in  argument  here  in  this 
case  by  the  learned  counsel  for  the  appellant,  that  it  is  now  beyond  dispute 
that,  whatever  was  the  design  of  her  husband,  the  settlement  upon  his  wife  in 
contemplation  of  marriage,  and  with  marriage  as  the  expressed  consideration, 
is  valid,  as  such  settlement  is  upon  valuable  consideration,  unless  a  knowl- 
edge of  the  intended  fraud  is  proved  by  clear  and  satisfactory  evidence.  Does 
the  record  show  that  the  intended  wife  had  knowledge  of,  and  participated 
in,  the  intended  fraud,  if  any  such  existed.  This  knowledge  cannot  be  pre» 
snmed.  There  is  no  reason  to  believe  that  an  intended  husband  would  confess 
his  guilt,  if  any,  to  his  intended  wife  on  the  eve  of  their  marriage.  It  is  not 
pretended  that  any  knowledge  was  brought  to  Mrs.  Clay  of  this  intended 
fraud,  except  such  constructive  notice  and  knowledge  as  she  maybe  held  to 
have  had  from  a  service  of  this  paper  writing  left  with  her.  ** 

Do  the  pleadings  and  proofs  in  this  record  show  clearly  and  satisfactorily 
that  Miss  Jessie  M.  Bremner  was  cognizant  of,  and  participated  in,  any  fraud* 
lilent  intent  or  design  of  J.  B.  Maben  in  making  the  marriage  settlement 
upon  her  by  the  deed  of  November  dO,  1881,  even  if  any  such  obtained?  We 
think  they  do  not;  and  there  is  nothing  in  the  record  to  Justify  even  any  suspi- 
cion of  connivance  in  or  knowledge  of  any  fraud  in  the  transaction,  on  her 
part;  and  it  i?  but  just  to  J.  B.  Maben  to  impute  to  him,  as  his  moving  and 
controlling  motive  in  making  the  settlement,  the  honorable  design  of  fulfilling 
his  solemn,  long-standing,  and  binding  engagement  and  legal  contract  for  a 
settlement  and  marriage,  long  antedating  any  of  the  claims  or  debts  asserted 
against  him. 

The  bill  calls  for  the  answers  of  J.  B.  Maben  and  Jessie  M.  Maben  on  oath, 
and  in  their  answers,  they,  both  and  each,  directly  and  emphatically  respond 
to  the  allegations  of  the  bill,  and  deny  any  fraud  in  the  transaction,  and  any 
knowledge  by  Mrs.  Maben  of  any  fraud  in  law  or  morals  tainting  the  said 
settlement.  Her  deposition,  which  was  taken,  and  her  answers  to  interroga- 
tories filed  by  the  plaintiffs,  are  in  entire  accord  with  her  answer  to  the  bill 
and  cross-bill.  In  the  whole  vast  mass  of  testimony  in  the  record,  there  is  but 
one  witness,  John  M.  Echols,  who  makes  any  attempt  to  prove  knowledge  by 
Jessie  M.  Bremner  of  any  financial  difficulty  of  J.  B.  Maben.  He  testifies  to 
occasions  of  conversations  with  her,  before  the  marriage,  of  which  be  remem- 
bered nothing  specially,  except  that  she  expressed  sympathy  with  him  on  ac- 
eonnt  of  the  financial  trouble  he  had  gotten  into.  This  is  entirely  consistent 
with  her  own  statement  in  her  answer,  and  elsewhere  in  the  record,  that  she 
did  know  that  J.  B.  Maben  was  a  loser  by  the  Hart  notes  to  the  amount  of 
§10,000.  The  witness  Echols  says  in  his  evidence  in  chief  that  J.  B.  Maben 
was  supposed  to  be  a  man  of  considerable  wealth,  and  the  petition  and  bill 
v.4s.E.no.4 — 14 
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arer  tbat  Maben  was  worth  on  thirtieUi  Noyember,  1881.  when ;  the  deed  of 
settlement  was  made,  $50,Q00,  while  the  aggregate  aniount  of  the  judgments 
against  the  firm  of  which  he  was  a  member,  recovered  in  March,  1882,  was 
only  about  $18,000,  and  those  of  tlie  complainants  only  $9,453,  to  be  borne 
by  both  partners,  and  by  the  partnership  assets.  The  witness  Echols  is  shown 
by  the  record  to  be  unworthy  of  credit;  and  even  those  who  testify  most  favor- 
ably for  his  credit  say  that  he  is  given  to  very  loose  and  exaggerated  state- 
ments, and  he  is  proved  to  have  had  a  bitter  enmity  to  J.  K.  Maben  and  those 
connected  with  him.  But  assuming  the  exact  truth  of  Echols'  testimony,  it 
proves  nothing  of  knowledge  by  Miss  Bremner  6^070  marriage  ot  any  insolv- 
ency, or  even  of  any  indebtedness ^  of  her  intended  husband,  nor  of  any  suits 
against  him,  or  against  the  firm  of  which  he  was  a  member.  She  only  knew 
his  repute  for  wealth  and  his  loss  of  $10,000.  What  she  may  have  learned 
after  t?ie  marriage  cannot  affect  the  question,  and  is  wholly  irrevdant. 

Equally  irrelevant,  and  most  unjustifiable,  is  the  bitter  and  cruel  personal 
assault  made  upon  the  character  of  Miss  Bremner  by  the  plaintiffs  in  the  court 
below.  She  is  proved  by  many  witnesses  of  unimpeached  and  the  highest 
credibility,  both  for  their  respectibility  and  closeand  critical  acquaintance  with 
her,  and  long  observation  of  her,  to  have  been  a  lady  of  irreproachable  ohar- 
aoter,  cultivated  mind,  modest  and  diffident,  and  refined  in  manners  and  de^ 
meaner,  and  recognized  and  received  by  the  best  of  her  neighbors  in  the  coun- 
try and  in  the  cities,  including  Bidimond.  She  had  three  brothers,  men  of 
business  and  character,  in  Virginia  and  in  Baltimore,  who  were  able  and 
anxious  to  give  her  a  comfortable  home  with  them,  and  who  did  supply  her 
with  money  when  she  needed  it.  She  was  independent  in  spirit,  and  preferred 
to  earn  her  own  support,  so  far  as  she  could,  and  in  1880  and  1881  she  accepted 
and  filled  the  position  of  mistress  of  the  linen  and  housekeeper  at  the  Bed- 
ford Alum  and  Iron  Springs,  (kept  open  all  the  year,)  and  discharged  her  duties 
there  faithfully.  She  had  had  a  long  acquaintance  with  J.  R.  Maben,  who 
had  known  her  as  the  friend  and  visitor  of  his  daughter,  and  at  the  houses  of 
her  friends  residing  in  Richmond,  where,  in  1878,  at  the  house  of  Mrs.  Clark, 
he  had  paid  to  her  his  addresses,  and  had  formed  an  engagement  with  her  for 
marriage,  to  be  preceded  by  a  marriage  settlement.  She  had  waited  in  patient 
confidence  in  Maben 's  fidelity  to  his  contract;  and  when  the  fulfillment  came 
at  last,  she  acceded  to  it  faithfully,  without  knowledge  or  suspicion  of  ai^ 
wrong  in  the  performance  of  a  bona  fide  and  honorable  contract  of  settlement 
and  marriage  with  her  by  J.  R.  Maben,  who  most  naturally  would  not  have 
communicated  to  her  any  knowledge  of  bis  own  dishonest  design,  even  though 
he  were  so  actuated.  She  answers  and  also  testifies  that  she  knew  nothing 
of  the  preparation  of  the  deed  of  settlement,  or  of  the  object  of  the  visit  to 
Lynchburg  on  thirtieth  November,  1881,  until  they  were  on  the  way  there; 
that  she  signed  the  two  drafts  when  requested,  being  told  that  they  were 
settlements;  that  she  did  not  read  either  of  them,  and  did  not  know,  until  a 
fortnight  or  more  c^fter  the  marriage,  what  property  was  conveyed  by  the  set- 
tlement. She  proves  that  she  knew  nothing  of  Mr.  Maben's  foj^tune  or  cir- 
cumstances beyond  the  general  reputation  that  he  was  a  man  of  wealth,  and 
knew  nothing  of  his  embarrassments  beyond  the  fact  that  he  was  a  loser  to  the 
amount  of  $10,000  by  the  Hart  forgeries.  There  is  nothing  in  the  proofs  in 
the  cause  to  throw  even  suspicion  upon  Miss  Bremner  of  any  knowledge  of 
fraud  in  the  transaction  or  design  of  fraud  by  Maben .  She  had  long  expected 
the  settlement  and  marriage,  and  she  accepted  Uiefulfillment  of  Maben 'soon- 
tract  with  her  as  a  matter  of  course.  Being  a  lady  (xt  forty,  and  he  being 
simty,  they  oonld  well  dispense  with  the  preliminary  preparations  which  a 
younger  couple  might  have  desired.  In  all  the  evidence  in  the  record  there 
is  no  conflict  of  testimony  as  to  Miss  Bremner's  having  no  oognixanoa  of  or 
complicity  in,  any  fraud,  either  technical  or  actual,  in  the  settlement;  and  in 
this  state  of  the  evidence  the  circuit  court  could  not  liave  properly  directed  an 
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isaae*  but  was  bound  to  decide  tbe  oause  on  the  testimony  and  the  pleadings. 
See  Code  1873,  c.  178,  §  2;  Heed  v.  Clim,  9  Grat.  136;  Elder's  Bx'ra  v.  Ear- 
ris,  75  Va.  72,  73;  Carter  v.  Carter,  Va.  Law  J.  May,  1887,  p.  275.  It  was 
the  duty  of  the  circuit  court  to  decide  the  cause  without  referring  it  to  a  jury; 
and  in  deciding  it  upon  the  proofs  and  pleadings,  he  could,  under  the  autlior- 
ity  of  Herring  v.  WickTiam  and  Clay  v.  Walter,  make  no  other  decree  than 
the  decree  complained  of. 
We  are  of  opinion  to  affirm  the  decree. 

HiNTON*  J.,  concurring.   Laoy  and  Biohabdson,  J  J.,  dissenting.   Lewis, 
J.»  not  Bitting. 


(M  Ya.  IflT) 

BlCHMOND  &  B.  B.  Ck>.  V.  KORMENT. 
(Supreme  OovH  of  Appeals  of  Virginku    December  1, 1887.) 

1.  RAILBOAD  GoXPANIBB— NbQLIOBNCB^DdTY  to  EmiLOTBB. 

It  ia  the  doty  of  railroad  cpnipanies  to  provide  "repair  tracks,'*  and  danger  sig- 
nals, and  all  appliances  reasonably  necessary  to  insure  the  safety  of  employes,  and 
to  properly  instruct  their  officers;  and,  if  they  omit  to  do  so,  they  will  be  liable  for 
damages  for  injuries  sustained,  imleeBBuoh  injuries  are  due  to  want  of  ordinary  care 
on  the  part  of  those  injured. 

2.  SAjic-*NBOLiOBKCB^i>irrT  TO  Bmploym-^Ribk  of  Emplotxbbt. 

If,  owing  to  the  negligent  and  dc^gerous  manner  in  which  a  railroad  company 
carries  on  its  operations,  an  employe  receives  injuries  while  performing  his  duties, 
he  is  not  prevented  from  recovering  damages  from  the  company  by  reason  of  his 
having^  continued  in  its  service  with  full  knowledge  of  the  manner  in  which  opera- 
tions were  conducted,  and  without  complaint. 
8.  8amb—Nboli0jbnob— Collision. 

The  plaintiff,  while  perforndng  his  duties  as  **overhauler''  on  the  defendant's 
railroao,  was  at  work  on  a  branch  track  fixing  a  car,  and  another  car  was  shifted 
along  the  same  track,  and,  colliding  with  the  lime  of  cars  under  which  plaintiff  was 
at  work,  caused  the  injuries  complained  of.  J9«A2,  that  the  conductor  In  chaise  of 
the  shifting-engine  was  guilty  of  negligence  in  shifting  the  oar  in  that  direction 
without  Urst  ascertaining  if  any  one  was  at  work  under  the  cars  with  which  the 
shifted  car  might  collide,  and  for  such  negligence  the  company  was  responsible. 

4.  Mastbb  asd  Sbbtakt— NMLieiKcs— Fsllow-Sebtaht. 

An  employe  of  a  railroad  company  received  injuries,  while  executing  his  duties 
as  **  overnauler "  of  cars,  through  the  n^ligence  of  the  engineer  of  a  shifting-en- 
gine employed  by  the  same  coropanv.  Msld,  that  the  two  employes,  being  engaged 
m  different  departments,  were  not  fellow-workmen  in  the  sense  which  would  re- 
lieve the  employer  from  liability  for  an  injury  suffered  by  one  through  negligence 
oftheother.^ 

5.  Damagbh- Pbbsonal  Injubiib. 

In  estimating  the  damages  an  employe  Is  entitled  to  receive  for  injuries  sustained 
while  performing  his  duties,  the  jury  should  take  into  consideration  his  T>hysical 
and  mental  suffering,  medical  expenses,  and  loss  of  wages;  and,  when  the  injuries 
so  demand,  a  proper  compensation  should  be  allowed  for  his  being  prevented  from 
following  such  calling  as,  but  for  the  injuries,  he  could  have  followed. 
S.  Tbial— Instbuotions—Rrqubst  fob  Pabtioulab  Cbabgb. 

When  instructions  asked  have  been  refused,  but  the  instructions  given  cover  the 
substance  of  those  asked,  and  the  party  has  not  been  aggrieved  by  the  refusal,  it  is 
no  cause  for  reversal. 

FAXJirrLBBOY,  J.,  dissenting. 

Error  to  circuit  court,  city  of  Richmond. 

This  was  an  action  brought  by  S.  F.  Korment  against  the  Richmond  &  Dan.- 
Yille  Railroad  Company  to  recover  damages  for  injuries  sustained  by  said 

^Upon  the  point  as  to  who  are  fellow-servants,  within  the  meaning  of  the  rule  ex- 
empting the  master  f^om  liability  for  injuries  received  by  an  employe  through  the  negli- 
gence of  a  co-servant,  see  Reddon  v.  Railroad  Co.,  (Utah,)  15  Pac.  Rep.  262,  and  note; 
Van  Wickle  v.  Railway  Co.,  32  Fed.  Rep.  278;  Theleman  v.  Moeller,  (Iowa,)  34  N.  W, 
Rep.  765;  Raihroad  Co.  v.  De  Armond,  (Tenn.)  6  a  W.  Rep.  600;  Tabler  v.  Railroad 
Co^  (Mo.)  Id.  SIO. 
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Korment  while  in  the  discharge  of  his  duties  as  an  employe  of  that  company. 
The  judgment  below  was  in  the  plaintiff's  favor,  and  the  defendant  brought 
error. 

H.  H,  Marshall,  for  plaintiff  in  error,  Meredith  cfe  CocJce,  for  defendant 
in  error, 

BiOHABDSON,  J.  This  is  a  writ  of  error  to  a  Judgment  rendered  by  the  cir- 
cuit court  of  the  city  of  Bichmond.  December  23,  1885,  in  an  action  of  tres- 
pass on  the  case,  wherein  S.  F.  Norment  was  plaintiff,  and  the  Bichmond  & 
Danville  Bailroad  Company  was  defendant.  The  object  of  the  suit  was  to 
recover  damages  for  an  injury  done  to  the  plaintiff  by  and  through  the  alleged 
negligent  acts  and  omissions  of  the  said  company's  agents. 

When  the  jury  had  heard  the  evidence  on  both  sides,  the  plaintiff  asked  for 
the  foUowiLg  instructions:  (1^  "The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  if  the  plaintiff  was  required  by  the  defendant 
to  go  und^r  one  of  the  defendant's  cars,  as  and  for  the  purpose  alleged  in  the 
declaration,  and  not  knowing,  and  having  no  reason  to  believe,  that  another 
car  would  be  shifted  upon  the  track  upon  which  the  first-mentioned  car  stood* 
and,  while  there  as  aforesaid,  a  car,  by  the  order  of  the  conductor  of  the  shift- 
ing-engine, was  shifted  upon  the  said  track,  without  the  plaintiff  being  noti- 
fied by  the  ringing  of  the  bell  on  the  said  engine,  if  it  was  usual  so  to  ring 
when  so  shifting  a  car  from  one  track  to  another,  or  by  other  means,  or  with- 
out knowing,  or  having  any  opportunity  to  learn,  of  said  shifting,  and  that, 
by  reason  of  said  shifting,  the  plaintiff  was,  as  in  the  declaration  alleged,  in- 
jured, then  the  jury  must  find  for  the  plaintiff."  (2)  **The  court  instructs 
the  jury  that,  if  they  should  find  for  the  plaintiff,  they  may,  in  estimating  the 
damages,  take  into  consideration  his  physical  and  mental  suffering  arising 
from  said  injury,  his  medical  expenses  in  getting  his  injuries  healed,  his  loss 
of  wages  for  the  time  that  he  was  prevented  by  said  injuries  from  working, 
and  proper  compensation  for  his  being  deprived  by  the  said  injuries  from 
following  such  calling  or  business  as  he  could  have  followed  but  for  said  in- 
juries." 

And  the  defendant  moved  the  court  to  instruct  the  jury  as  follows:  *^  First, 
That  if  the  jury  believe,  from  said  testimony,  that  the  plaintiff  worked  as  ovei^ 
hauler  in  the  yard  of  the  defendant  at  Bichmond,  in  which  there  were  numer- 
ous railroad  tracks,  on  which  freight  and  other  cars  were  being  often  moved 
about  by  the  shifting-engine  used  for  that  purpose,  to-wit,  cars  that  were 
moved  from  one  point  to  another,  as  occasion  required, — some  to  be  loaded, 
some  to  be  unloaded,  some  to  be  placed  upon  a  track  in  the  yard,  so  that  tiieovet^ 
haulers  might  make  necessary  repairs,  and  the  greasers  could  grease  them, — 
and  that  this  shifting  and  moving  by  the  shifting-engine  and  cars  were  for  the 
purposes  aforesaid,  and  also  for  the  purpose  of  making  up  trains,  so  often  go- 
ing on  during  both  day  and  night,  with  the  knowledge  of  the  overhaulers,  the 
said  shifting-engine  being  used  only  for  the  purposes  kf  oresaid,  and  for  the  pur- 
pose of  carrying  to  the  Manchester  yard  of  the  said  defendant,  just  on  the  op- 
posite  side  of  James  river  from  Bichmond,  cars  requiring  more  than  ordinary 
repairs,  or  cars  sent  there  for  other  purposes,  and  that  its  principal  business 
was  shifting  cars  and  trains  in  the  yard  at  Bichmond,  where  the  overhaulers 
worked,  and  all  this  with  the  knowledge  of  the  overhaulers  themselves;  that 
the  conductor,  the  manager  of  the  shifting-engine,  and  the  engineer  thereof 
were  co-employes;  and,  if  the  jury  believe  that  the  plaintiff  sustained  the  in- 
juries complained  of  by  reason  of  the  negligence  of  the  conductor  or  engineer 
of  the  shifting-engine, — he  cannot  recover,  unless  the  jury  believe,  from  the 
evidence,  th^t  the  conductor  or  engineer — one  or  both — were  incompetent  to 
discharge  the  duties  properly  of  the  position  they  respectively  occupied,  and 
that  the  defendant  had  knowledge  of  such  incompetency."  ''Secondly,  That 
if  the  jury  believe,  from  the  evidence,  that  if  the  plaintiff  had  acted  in  such 
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manner  as  any  prudent  person  would  have  acted  under  the  same  circumstances, 
and  that,  if  he  himself  had  not  acted  so  imprudently,  he  would  not  have  re- 
ceived the  injury  he  sustained,  he  is  not  entitled  to  recover,  although  they  may 
believe  from  the  evidence  that  the  conductor  or  engineer  of  the  shifting-engine 
may  also  have  acted  negligently." 

But  the  court  refused  to  give  the  plaintiff's  instruction  No.  1,  but  did  give 
his  instruction  No.  2;  and  the  court  refused  to  give  the  two  instructions  asked 
for  by  the  defendant,  and  in  lieu  thereof,  and  of  plaintiff* s  No.  1,  gave  the 
following  two  instructions:  "The  jury  are  instructed  that  the  defendant  is 
not  responsible  to  the  plaintiff  for  injuries  resulting  from  the  negligence  of 
either  Robinson  or  Teller,  unless  they  believe  that  he  was  not  competent  for 
or  careful  in  the  discharge  of  the  duties  assigned  him,  and  that  the  defendant 
either  knew,  or  by  the  exercise  of  proper  care  ought  to  have  known,  that  he 
was  not  competent  or  careful.  But  if  the  jury  shall  believe  that  the  defend- 
ant had  failed  to  exercise  all  reasonable  care  and  caution  in  its  instructions  to 
and  control  of  Robinson  and  others,  employes  in  the  yard«  and  in  furnishing 
them  with,  and  requiring  them  to  use,  all  means  and  appliances  reasonably 
necessary  for  the  protection  of  its  employes  while  engaged  in  such  work  as  the 
plaintiff  was  engaged  in  when  injured,  they  should  find  for  the  plaintiff,  un- 
less they  further  believe  that  the  plaintiff  contributed  to  the  accident  by  his 
own  failure  to  exercise  such  care  and  caution  as  an  ordinarily  prudent  man 
with  his  knowledge,  or  opportunities  of  knowledge,  of  the  danger,  ought  to 
have  exercised  for  his  own  protection,  in  which  event  they  should  find  for  the 
defendant." 

And  thereupon  the  defendant,  after  excepting  to  the  action  of  the  court  in  re- 
fusing to  give  its  instructions  No.  1  and  No.  2,  and  in  giving  the  plaintiff's  in- 
struction No.  2,  moved  the  court  to  give  th^  jury  the  instruction  designated  as 
the  defendant's  instruction  No.  8,  as  follows:  *' If  the  jury  believe,  from  the  ev- 
idence, that  the  plaintiff,  when  he  went  into  the  employment  of  the  defendant 
as  an  employe  to  work  in  its  Richmond  yard  as  greaser  of  cars  and  overhauler 
of  cars,  had  an  opportunity,  after  being  there  for  one  month  or  more,  to  fa- 
miliarize himself  with  the  manner  in  which  the  shifting  of  cars  with  the  shift- 
ing-engine was  carried  on,  and  with  the  means  used  to  avoid  accidents,  and 
did  not  complain  to  the  d^endants  or  any  of  its  agents  of  the  said  manner  in 
which  the  operations  were  carried  on,  but,  with  the  full  knowledge  of  the 
manner  (Reconducting  said  operations,  continued  voluntarily  in  such  employ- 
ment, he  cannot  recover  in  this  action  for  the  injury  he  sustained,  although 
such  injury  may  have  resulted  from  the  negligence  of  the  conductor  and  en- 
gineer, or  either,  of  the  shifting-engine,  his  co-employes,  if  the  jury  believe 
they  were  competent  and  fit  persons  for  the  discharge  of  the  duties  of  the  re- 
spective positions  they  held,  or  that,  if  they  were  not,  that  the  defendant 
knew,  or  by  the  proper  exerdse  of  care  ought  to  have  known,  that  the  en- 
gineer and  conductor  were,  or  one  of  them  was,  not  competent  or  careful. " 
But  the  court,  refused  also  to  give  this  instruction,  to  which  action  of  the 
court  refusing  to  give  said  instruction,  as  well  as  to  the  action  of  the  court 
aforesaid  in  respect  to  the  other  instructions,  the  defendant  exciepted,  and 
this  is  the  defendant's  first  bill  of  exceptions. 

Issue  having  been  joined  on  the  defendant's  plea  of  not  guilty,  and  all  the 
evidence  being  in,  and  the  instructions  given  as  aforesaid,  the  jury  found  for 
the  plaintiff,  and  assessed  his  damages  at  $3,250;  whereupon  the  defendant, 
by  counsel,  moved  the  court  to  set  aside  the  verdict,  and  grant  it  a  new  trial, 
on  the  ground  that  it  was  contrary  to  the  law  and  the  evidence,  which  motion 
the  court  refused;  and  thereupon  the  defendant  again  excepted,  and  this  is 
the  defendant's  second  and  last  bill  of  exceptions,  in  which  the  couit  certifies 
the  evidence.  And  the  court  gave  judgpnent  according  to  the  finding  of  the 
Jury ;  and  the  defendant  obtained  a  writ  of  error  and  supersedeas  to  said  judg- 
ment. 
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The  defendant*  the  plaintiff  in  error  here,  excepted  to  the  instruction  given 
at  the  instance  of  the  plaintiff,  which  was  the  plaintiff's  instruction  No.  2» 
but  assigned  no  defect  therein,  and  could  not  have  done  so,  as  it  was  plainly 
proper,  and  upheld  by  reason  and  authority. 

As  to  the  instructions  asked  for  by  the  defendant,  and  refused  by  the  couit, 
the  first  two  are  covered  by  those  given  by  the  court,  which  in  substance 
are  the  same,  only  more  directly  and  strongly  expressed;  so  that  whether 
they  were  right  or  wrong  it  is  not  necessary  to  oonsidei*,  as  it  is  certain  that 
the  defendant  was  not  aggrieved  by  the  court's  instruction.  The  defendant's 
first  instruction  tells  the  jury  that,  if  they  believe  certain  facts  fromlhe  evi- 
dence, then  the  conductor  and  engineer  of  the  shifting-engine,  by  whose  acts 
the  plaintiff  was  injured,  and  the  plaintiff,  were  co-employes;  and  that  if  the 
jury  believe  from  the  evidence  that  the  plaintiff  sustained  the  injury  com- 
plidned  of  by  reason  of  the  negligence  of  said  conductor  and  engineer,  he  can- 
not recover,  unless  the  jury  believe,  frcmi  the  evidence,  that  the  said  conductor 
and  engineer,  or  either  of  them,  were  incompd^nt  to  discbarge  properly  the 
duties  of  the  positions  they  respectively  occupied,  and  that  the  dd^endant  had 
knowledge  of  such  incompetency.  Yet  the  first  instruction  given  by  the  court 
assumes  that  the  conductor  and  engineer  were  co-employes  with  the  plaintiff, 
and  tells  the  jury  downright  that  the  defendant  is  not  responsible  for  injuries 
resulting  to  the  plaintiff  from  their  negligence,  unless,  etc.  The  third  in- 
struction of  the  defendant  is  to  the  effect  that  an  empLojer  is  released  from 
all  liability  for  negligence,  although  aware  of  its  continued  existence,  if  the 
injured  employe  continued  to  work  for  him  after  he  knew  of  the  dangerous 
and  negligent  manner  in  which  the  employer  allowed  his  business  to  be  con- 
ducted. The  court  did  not  err  in  rejecting  this  instruction.  It  was  palpa- 
bly improper.  .  It  issanctionednei^her  by  justice  nor  law.  The  usual  and  legal 
duty  of  every  emplo3rer  is  to  provide  all  means  and  applianoes  reasonably  nec- 
essary for  the  safety  of  those  in  his  employment.  It  is  a  cruel  and  inhuman 
doctiine  that  the  employer,  though  he  is  aware  that  his  own  neglect  to  fur- 
nish the  proper  safeguards  for  the  lives  and  limbs  of  those  in  his  employment 
puts  them  in  constant  hazard  of  injury,  is  not  to  be  held  accountable  to  those 
employes  who,  serving  him  under  such  circumstances,  are  injured  by  his  neg- 
ligent acts  and  omissions,  if  the  injured  parties,  after  themselves  becoming 
cognizant  of  the  peril  occasioned  by  their  employer's  negligent  way  of  ccm- 
ducting  his  business,  continue  in  his  employment,  and  receive  his  pay,  though 
they  may  be  virtually  compelled  to  remain  by  the  stem  necessity  of  earning 
the  daily  food  essential  to  keep  away  starvation  its^. 

The  second  instruction  of  the  court  correctly  expounds  the  law  of  the  case. 
It  is  sustained  by  an  unbroken  line  of  authorities,  in  none  of  which  is  it  more 
clearly  expressed  than  in  Railroad  Co.  v.  McKenzie,  81  Ya.  71,  where  Lewis, 
P.,  says:  "The  master,  to  be  exempt  from  liability,  must  himself  have  been 
free  from  negligence.  He  is  bound  to  use  ordinary  care  in  supplying  and 
maintaining  proper  instrumentalities  for  the  performance  of  the  work  re- 
quired, and  generally  to  provide  for  the  safety  of  the  servant  in  the  course  of 
the  employment,  to  the  best  of  his  skill  and  judgment;  and  if  he  fail  in  the 
performance  of  his  duty  in  this  particular,  he  is  a  liable  to  the  servant  as  he 
would  be  to  a  stranger," — citing  Hough  v.  Railway  Co,,  100  U.  S.  213;  Rail' 
way  Co.  V.  McDanielft,  107  U.  S.  454. 2  Sup.  a.  Rep.  982;  2  Thomp.  Neg.  985, 
986.  We  are  therefore  of  opinion  that  said  circuit  court  committed  no  error 
in  respect  of  its  rulings  as  to  said  instructions  of  which  the  plaintiff  in  error 
can  complain. 

It  is  also  assigned  for  error  that  the  circuit  court  overruled  the  defendant's 
motion  to  set  aside  the  verdict  of  the  jury,  and  award  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  law  and  the  evidence.  The  evi- 
dence as  certified,  discloses  the  following  facts:  S.  F.  Norment,  the  defend- 
ant in  error,  was  on  the  second  of  March,  1885,  employed  by  the  defendant 
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company*  the  plaixitifl  m  error  here*  at  the  Bichmond  depot-yard,  as  an  over* 
hauler;  that  is*  to  assist  in  fixing  up  can  needing  repairs.  Two  caen,  called 
''inspectors, ''  go  over  the  cars  ahead  of  the  overhaulers,  and  see  what  is  to  be 
done  to  them.  They  set  down  on  a  piece  of  paper  the  number  of  the  car,,  and 
what  is  to  be  done  to  it,  and  hang  the  paper  up  on  file  in  what  is  called  ''the 
overhaiilers'  shanty,"  and  the  men  who  do  the  overhauling  come  into  the 
shanty,  examine  the  paper,  learn  what  is  required  of  them,  and  at  once  proceed 
to  do  it.  On  the  day  he  received  the  injury  in  question,  Korment  was  required  to 
put  a  draw-bar  spring  in  to  the  end  of  a  certain  car,  which  stood  on  "  the  branch 
track."  He  undertook  to  perform  this  duty,  aided  by  one  Garrett,  another 
overhauler ;  the  job  requiring  two.  The  car  thus  to  be  fixed  was  one  of  the  in* 
termediate  ones  of  a  line  of  cars  standing  on  the  said  track  in  said  yard.  One  car 
was  in  front  and  several  behind  the  daniaged  car  to  be  overhauled.  To  do  the 
job,  it  was  necessary  for  Norment  to  get  under  the  damaged  car,  and  for  Gar- 
rett to  get  between  it  and  the  one  in.  front  of  it.  Having  so  placed  them- 
selves, they  removed  the  old  spring,  and  began  to  put  In  the  new  one.  The 
cross-head  fitted  tight,  and  required  both  men  to  &x  it, — one  to  drive  it  up, 
and  the  other  to  head  it*  Norment  held  it  to  place  the  spindle  ip  the  seat,  and 
Garrett  proceeded  tp  drive  It  up.  While  they  were  so  situated,  the  company 
caused  another  car  to  be  shifted  on  the .  branch  track*  and  driven  against  the 
car  which  stood  in  front  of  the  one  they  were  at  work  on.  That  caused  the 
car  in  front  of  the  damaged  car  to  be  driven  against  the  latter  car,  and  caused 
the  hand  of  Norment  that  held  the  spindle  to  be  caught  between  the  draw-bar 
and  the  spring-seat,  and  to  be  greatly  mashed.  The  injury  caused  the  loss  of  the 
first  finger  and  the  first  joint  of  the  second.  The  injury  also  caused  the  hand 
to  rise,  and  it  had  to  be  lanced.  The  result  was  that  the  whole  hand  was  ren- 
dered permanently  stiff  and  disabled.  Th^  company  owned  an  engine,  called 
the  "shifting-engine,"  used  to  shift  cars  from  one  track  to  another,  and  to 
and  from  the  Manchester  yard.  In  the  performance  of  these  duties,  the  shift- 
ing-engine was  generally  employed  all  day.  It  was  run  by  an  engineer,  who 
did  the  shifting  according  to  orders  given  him  by  the  shifting  conductor. 
Nothing  was  done  except  by  the  orders  of  this  conductor.  The  car  which 
was  shifted  upon  the  branch  track  where  Norment  was  at  work  was  ordered 
to  be  so  shifted  by  the  conductor.  There  was  no  repair  track  in  this  yard. 
A  repair  track  is  one  upon  which  cars  needing  repairs  are  put,  and  upon  which 
it  is  not  customary  for  the  shifting-engine  to  come  without  notice  to  the  over- 
haulers  at  work  there.  With  Such  a  track,  overhaulers  can  do  their  work  with- 
out being  subjected  to  unnecessary  danger.  The  company  knew  of  the  ne- 
cessity for  such  a  track,  because  they  have  such  a  track  in  their  Manchester 
yard.  The  company  had  adopted  and  provided,  up  to  the  time  of  this  injury, 
no  means  whatever  whereby  overhaulers  could  be  protected  when  at  work 
upon  a  car.  Even  when  complaint  was  made  of  the  want  of  protection,  they 
were  told  to  look  out  for  themselves.  In  this  Bichmond  yard,  the  company 
not  only  failed  to  have  a  repair  track  as  a  means  of  safety  to  overhaulers,  but 
failed  to  provide  another  simple  and  cheap  safeguard,  that  is,  signal  flags.  A 
flag  in  the  end  of  the  bumper  of  the  first  car  to  notify  the  conductor  of  the 
sh^ing-engine  that  some  one  is  working  under  the  car  is  the  usual  means  of 
protection  given  to  overhaulers.  The  company  recognized  the  necessity  for 
them  before  the  injury,  because  they  used  them  before  the  injury  in  the  Man- 
chester yard.  After  Norment  was  injured,  the  company  showed  its  knowl- 
edge of  the  necessity  for  signal  fiags,  and  had  them  put  into  use  in  the  Bich- 
mond yard. 

The  company  undertook  to  prove  to  the  jury  that,  before  an  overhauler 
should  go  under  a  car  to  work,  it  was  his  duty  to  notify  the  conductor  or  en- 
gineer of  the  shifting-engine. 

At  the  time  of  tlie  i^ijury,  Norment  was  not  of  the  same  grade  or  same  line 
of  duty  as  Teller,  the  engineer,  or  as  Bobin^on,  the  conductor,  of  the  shifting* 
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sngine;  nor  was  he  under  the  orders  of  either  of  them.  He  was  under  the 
orders  of  Newcome,  the  foreman  of  overhaulers  and  greasers.  Teller  and 
Bobinson  were  in  the  transportation  department  of  the  company,  and  subject 
to  the  orders  of  West,  the  master  of  transportation.  So  Norment  was  not  a 
co-employe  with  Teller  and  Robinson,  in  the  sense  which  relieves  the  employer 
from  liability  for  an  injury  done  to  one  employe  by  the  negligence  of  his  co-em- 
ployes. But  the  court  below  instructed  the  jury  expressly  that  Teller  and 
Bobinson  were  co-employes  with  Norment,  and  that  the  company  was  not  lia- 
ble to  Norment  for  an  injury  resulting  to  him  from  their  negligence.  Such  in- 
struction was  palpably  erroneous.  It  was  in  direct  opposition  to  the  doctrine 
laid  down  by  this  court  in  MooiVa  AdrrCr  v.  Railroad  Co.,  78  Va.  745,  where 
it  was  held  that  a  section  master,  in  charge  of  a  squad  of  hands  altering  and 
repairing  the  road,  could  in  no  sense  be  regarded  as  the  fellow-servant,  in  the 
same  common  employment  or  department  of  service,  with  the  person  injured, 
who  was  a  train-hand  and  brakeman.  Hence  they  were  not  co-employes 
thrown  together  in  the  performance  of  a  common  duty,  and  having  opportu- 
nity to  observe  and  judge  of  the  habits  and  qualifications  of  each  other.  The 
doctrine  laid  down  in  that  case  was  reaffirmed  by  this  court  in  the  case  of 
Railroad  Co.  v.  McKemie,  supra,  and  is  in  full  accord  with  Railway  Co.  v. 
Ross,  112  U.  S.  877,  6  Sup.  Ct.  Rep.  184. 

It  cannot  be  questioned  that  the  injury  to  Norment  was  caused  by  the  neg- 
ligent act  of  Robinson,  the  conductor,  in  shifting  the  car  on  the  branch  track 
where  Norment  was  at  work  in  the  regular  course  of  his  duty,  and  in  cutting 
that  car  loose  upon  that  track,  and  in  causing  it  to  strike  against  the  car  which 
stood  on  that  track  in  front  of  the  car  under  which  Norment  was  engaged  in 
fixing  the  draw-bar  spring,  as  he  was  directed  to  do  by  his  superior;  and  that 
in  so  doing,  without  first  taking  pains  to  ascertain  whether  there  was  any  per- 
son under  that  car,  was  negligence  for  which  the  company  is  responsible.  In 
Railroad  Co,  v.  Ormsby,  27  Grat.  455,  it  was  held  to  be  negligence  for  which 
that  company  was  liable  that  the  obvious  precaution  was  neglected  of  making 
an  examination,  before  the  stationary  flat  at  Ho  wells  was  set  in  motion,  to 
see  if  there  was  any  one  or  anything  under  or  near  the  car  which  could  be  in- 
jured by  its  being  put  in  motion. 

For  these  reasons  we  are  of  opinion  that  the  circuit  court  did  not  err  in 
overruling  the  motion  of  the  defendant  (plaintiff  in  error  here)  to  set  aside  the 
verdict  and  grant  a  new  trial,  and  that  the  judgment  complained  of  must  be 
affirmed,  with  costs  to  the  defendant  in  error.    Judgment  affirmed. 

Lewis,  P.,  absent. 

Faxtntlekot,  J.  I  do  not  concur  in  the  opinion  of  the  majority  of  the 
court  in  this  case,  and  feel  constrained  to  file  a  dissenting  opinion. 

After  all  the  evidence  in  the  case,  both  by  the  plaintiff  and  by  the  defend* 
ant,  had  been  submitted  to  the  jury,  certain  instructions  were  asked  for  by 
the  plaintiff  and  by  the  defendant,  which  the  court  refused  to  r;ive  to  the 
jury  as  prayed  for;  and  in  lieu  thereof  gave  a  detached  fragment  oi  plaintiff's 
instruction  No.  1,  which,  as  a  whole,  had  been  refused,  and  then  gave  the 
two  following  instructions  of  its  own,  viz. :  "The  jury  are  instructed  that 
the  defendant  is  not  responsible  to  the  plaintiff  for  injuries  resulting  from 
the  negligence  of  either  Robinson  or  Teller,  unless  they  believe  that  he  was 
not  competent  for  or  careful  in  the  discharge  of  the  duties  assigned  him,  and 
that  the  defendant  either  knew,  or  by  the  exercise  of  proper  care  ought  to 
have  known,  that  he  was  not  competent  or  careful.  (2)  But  if  the  jury  shall 
believe  that  the  defendant  had  failed  to  exercise  all  reasonable  care  and  cau- 
tion in  its  instructions  to  and  control  of  Robinson  and  others,  employes  ia 
the  yard,  and  in  furnishing  them  with,  and  requiring  them  to  use,  all  means 
and  appliances  reasonably  necessary  for  the  protection  of  its  employes  while 
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engaged  insach  work  as  the  plaintiff  was  engaged  in  when  injq^ied,  they 
should  find  for  the  plaintiff,  unless  they  further  believe  that  the  plaintiff  con- 
tributed to  the  accident  by  his  own  failure  to  exercise  such  care  and  caution 
as  an  ordinarily  prudent  man  with  his  knowledge,  or  opportunities  of  knowl- 
edge, of  the  danger,  ought  to  have  exercised  for  his  own  protection,  in  which 
event  they  should  find  for  the  defendant/'  To  the  action  of  the  court  in  re- 
fusing to  set  aside  the  verdict,  and  grant  a  new  trial,  upon  the  motion  of  the 
defendant,  and  in  refusing  to  give  the  instructions  asked  for  by  the  defend- 
ant, and  in  giving  the  instruction  No.  2  asked  for  by  the  plaintiff,  and  the 
instructions  aforesaid  given  by  the  court  of  its  own  motion,  the  defendant 
excepted,  and  asked  the  court  to  certify  all  the  evidence  in  the  case,  which 
was  accordingly  done. 

It  is  not  necessary  to  review  the  evidence  In  the  case,  nor  to  apply  the  rule 
which  would  restrict  the  consideration  to  the  plaintiff's  evidence,  because, 
without  reference  to  the  merits  of  the  case  as  presented  by  the  record,  the  in- 
structions which  were  given  by  the  court  are  erroneous,  and  the  Judgment  of 
the  court  must  be  reversed  therefor.  The  instruction  No.  2  asked  for  by  the 
plaintiff,  and  given  by  the  court,  is  as  follows:  **The  court  instructs  the  jury 
that,  if  they  should  find  for  the  plaintiff,  they  may,  in  estimating  his  dam- 
ages, take  into  consideration  his  physical  and  mental  suffering,  arising  from 
sSid  injury,  his  medical  expenses  in  getting  his  injuries  healed,  his  loss  of 
wages  for  the  time  that  he  was  prevented  by  said  injuries  from  working,  and 
proper  compensation  for  his  being  deprived  by  the  said  injurieB  from  follow- 
ing such  calling  or  business  as  he  could  have  followed  but  for  said  injuries." 
This  instruction,  while  it  states  tke  law  oorrectly,  is  but  a  detached  fragment 
of  the  instruction  No.  1  of  the  plaintiff,  which  the  court  refused  to  give,  and 
is  without  proper  prelude  or  introduction,  and  makes  no  reference  or  relation 
to  the  evidence  given  in  the  case. 

The  court's  instruction  No.  1  is  ambiguous  and  self-contradictory,  and 
calculated  to  mislead  the  jury.  It  instructs  the  jury,  in  the  same  breath, 
''that  the  defendant  is  not  responsible  to  the  plaintiff  for  injuries  resulting 
from  the  negligence  of  either  Bobinson  or  Teller,  unless  they  believe  that  he 
was  not  competent  for  or  careful  in  the  discharge  of  the  duties  assigned  him,  *' 
etc.  The  words  or  proposition,  **not  oar^ful  in  the  discharge  of  the  duties 
assigned  him,"  is  negligence,  and  therefore  the  proposition  to  the  jury  is 
*'tbat  the  defendant  [company]  is  not  responsible  to  the  plaintiff  for  injuries 
resulting  from  the  negligence  of  either  Bobinson  or  Teller,  unless  they  believe 
that  he  was  [^negligent]  not  carefuL"  "Indeed,  any  instruction  calculated  to 
mislead  the  jury,  whether  it  arises  from  ambiguity  or  any  other  cause,  ought 
to  be  avoided,  and,  if  given,  will  oblige  the  appellate  court  to  reverse  the 
judgment."  4  Minor,  Inst,  pt  1,  (1878,)  p.  876.  But  the  instructions  given 
do  not  anywhere,  from  beginning  to  end,  instruct  the  jury  that  they  are  to 
found  their  beli^upon  the  evidence.  *'To  use  only  the  words,  *  if  the  jury 
believe,'  without  conveying  to  their  minds  that  they  are  to  found  their  belief 
on  the  evidetice,  is  an  objectionable  way  of  giving  an  instruction."  Thomp. 
Char.  Jur.  p.  88,  g  62.  *'A  jury  must  base  their  verdict  upon  the  facts  as 
shown  by  the  evidence  introduced  before  them ;  and  it  would  be  clearly  erro- 
neous for  the  court  to  instruct  them  in  such  a  manner  that  they  would  be  at 
liberty  to  believe  certain  facts.  Important  to  a.  proper  decision  of  the  issue, 
from  any  source  other  than  the  evidence."  Railvxiy  Co,  v.  Ingraham,  77 
m.  309;  and  see  the  opinion  of  this  court  in  the  case  of  Gordon  v.  City  of 
Richmond,  2  S.  E.  Bep.  727. 

For  the  foregoing  reasons  and  authorities  I  am  of  opinion  that  the  judg- 
ment of  the  circuit  court  of  the  city  of  Bichmond  complained  of  is  erroneous, 
and  should  be  reversed  and  annulled* 


Digitized  by 


Google 


218  BOUTHEASTERN  RGPORTBlt.  [Va. 

(84   ra.  14S) 

Gkavkley  «.  QRArELET*8  Adm'b  ct  al. 

{Supreme  Court  of  Appeals  of  VirgifUcL,    December  1,  1887.) 

L  Equitt— AcmoN  roB  Dbbt  Dve  Djbobdbmt— Rkmedt  at  Law. 

The  administrator  and  heir  of  a  decedent  sued  one  P.  in  equity  for  money  allied 
to  be  dne  the  decedent's  estate.  Held,  that  a  demurrer  to  the  bili  should  have  been 
sustained,  as  the  plaintifib  had  an  adequate  remedy  at  law. 

2.  8Air»— Wa!it  or  Jusmnionov— Dismissal. 

A  bill  which  does  not  show  on  its  face  a  proper  «se  for  equitable  relief  thoiild 
be  dismissed  at  the  hearing,  even  though  the  defendant  has  not  appeared,  or  ob- 
jected to  the  jurisdiction  of  the  courts  unless  it  appears  from  the  bill,  aided  by  the 
answer  and  proof,  that  the  case  is  within  the  jurisdiction  of  a  court  of  equity. 

3.  EXXODTOBS  AND  AdKINISTBATOBS—AcTION  BT—JoilTOEB  Or  HbIBS. 

The  administrator  and  heirs  of  a  decedent  sned  one  P.  for.  money  alleged  to  be 
due  the  decedent's  estate.  Held,  that  such  administrator  and  heirs  were  improp- 
erly joined  as  plainti£fa,  and  that  it  was  error  for  the  court  to  decree  jointly  in  tb«r 
favor. 

Appeal  *f rom  corporation  court  of  Danville;  John  D.  Blagkwell,  Judge. 

Henry  i?aggle,  administrator  d.  6.  n.  of  W.  A.  Qraveley,  deceased,  and  Li. 
B.  Grayeley  and  W.  A.  Grayeley,  heirs  and  distributees  of  W.  A.  Gravely, 
deceased,  filed  their  bUl  in  chancery  against  F.  B.  Graveley  and  Sarah  £•»  the 
widow  of  W.  A.  Graveley,  deceased,  alleging  that  P.  B.  Graveley  was  indebted 
to  the  decedent  in  a  certain  sum,  and  praying  a  decree  against  him  for  the 
same.  Neither  defendant  appearing^  a  decree  granting  the  relief  prayed  was 
entered  on  the  biU  taken  for  confessed.  Afterwards  P.  B«  Graveley  moved 
the  court  which  rendered  the  decree  to  reverse  the  same,  but  the  motion  was 
overruled.  From  the  order  overmliiig  the  motion  for  reversal  this  appeal 
was  taken. 

R.  H.  Caldtoell  and  A.  M.  Aiken^  for  appellant.  Gn/g  <ft  GlUiam.  for  ap- 
pellees. 

RtCHARDSON,  J.  This  is  an  appeal  from  a  decree  of  the  corporation  court 
of  Danville,  rendered  at  the  December  term  thereof,  1885,  upon  a  bill  taken 
for  confessed  in  a  chancery  suit  therein  pending,  wherein  Henry  Tuggle, 
sheriff  of  Henry  county,  and,  as  such,  administrator  de  bofiis  non  of  William 

A.  Graveley,  deceased,  and  L.  B.  Graveley  and  "W.  A.  Graveley,  the  heirs  at 
law  and  distributees  of  said  "William  A.  Graveley,  deceased,  were  plaintiffs^ 
and  P.  B.  Graveley  was  defendant.  The  bill  alleges  that  William  A.  Grave- 
ley, of  Henry  county,  Virginia,  died  on  the —  day  of ,  186 — ,  in- 
testate, leaving  surviving  him  a  widow,  Sarah  E.  Graveley,  and  two  infant 
sons,  the  complainants  L.  B.  and  W.  A.  Graveley;  that  no  one  ever  qualified 
as  the  person^  representative  of  said  William  A.  Graveley,  deceased,  prior  to 

the day  of  September,  1885,  when  the  intestate's  estate  was  committed 

to  said  complainant  Henry  Tuggle,  sheriff  as  aforesaid;  that  on  the  tenth  of 
November,  1886,  which  was  some  time  after  the  death  of  William  A.  Grave- 
ley, said  Sarah  E.  Graveley,  his  widow,  undertook  to  wind  up  the  estate  of 
her  diBceased  husband  without  having  qualified  as  his  representative,  and  on 
that  day  sold  at  public  auction  the  personal  effects  of  said  intestate,  appoint- 
ing P.  B.  Graveley  (who  at  the  filing  of  this  bill  was  a  citizen  of  Danville)  as 
her  agent  to  superintend  the  sale  for  her,  and  to  receive  the  money  or  bonds 
with  security  for  the  things  sold;  that  said  P.  B.  Graveley  accepted  said 
agency,  well  knowing  that  no  one  had  qualified  as  the  personal  representative 
of  said  William  A.  Graveley,  deceased;  that  only  about  two-thirds  in  value  of 
the  effects  of  said  intestate  were  sold,  the  balance  being  retained  by  said  P. 

B.  Graveley  for  his  own  use.  The  bill  then  al  leges  **  that  after  the  said  sale  the 
said  P.  B.  Graveley  turned  over  to  the  said  Sarah  E.  Graveley  the  money  and 
the  bonds  with  security  taken  for  the  purchase  price  of  the  things  sold,  in- 
cluding his  individual  note,  without  any  security,  for  $243.25,  the  total  value 


Digitized  by 


Google 


Va.]  aBAVBLET  V.  aBATSLET's  adm'b.  219 

of  the  things  retained  by  him;  that  among  the  bonds  so  turned  over  to  the 
said  Sarah  E.  Grav^ey  was  one  of  William  Finney,  with  John  W.  Graveley 
as  surety,  for  $150.72;  that  some  months  after  said  sale  the  said  Sarah  E. 
Qraveley  gave  the  said  note  of  $150.72  to  the  said  P.  B.  Grayeley  to  collect 
for  her;  that  the  said  P.  B.  Graveley  collected  said  note,  and  has  not  as  yet 
paid  it  to  her,  or  any  one  for  her,  although  he  has  been  requested  to  do  so,  not 
only  by  her,  but  by  your  orators,  time  and  again ;  that  it  has  not  been  five 
years  since  your  orators  L.  B.  and  W.  A.  Graveley  became  twenty-one  years 
old;  that  the  estate  of  William  A.  Graveley  has  been  fully  administered,  ex- 
c^t  as  to  the  said  amounts  due  by  the  said  P.  B.  Graveley,  viz..  the  said  Fin- 
ney note  for  $150.72,  and  the  balance  due  on  his  said  note  of  $243.25;  that 
your  orators  here  allow  the  said  P.  B.  Graveley  all  the  money  that  he  can 
prove  to  your  honor  he  has  advanced  to  said  Sarah  £.  Graveley  since  said  sale, 
as  credits  on  his  said  note;  that  your  orators  do  not  daim  anything  of  the 
said  Sarah  E.  Graveley,  nor  of  the  said  P.  B.  Graveley  except  the  said  amounts 
due  from  him,  with  interest.''  And  the  bill  then  proceeds  to  charge  "that  the 
said  Sarah  £.  Graveley  and  her  agent,  P.  B.  Graveley,  by  interfering  as  afore- 
said with  the  estate  of  the  said  William  A.  Graveley,  deceased,  be^me  exec- 
utors de  son  tort  of  the  said  William  A.  Graveley,  and  are  responsible  as  such ;'' 
and  the  bill  concludes:  "Since  your  orators  are  remediless  in  the  premises 
save  in  a  court  of  equity,  your  orators  pray  tihal  the  said  Sarah  E.  Graveley 
and  P.  B.  Graveley  be  miade  parties  defendant  to  this  biU;  that  proper  process 
may  issue;  that  the  said  P.  B«  Graveley  be  required  to  pay  to  your  orators 
the  said  $150.72,  With  interest  from  Kovember  10, 1866,  till  paid,  and  also 
the  said  $24S.25,  with  interest  from  November  10,  1866,  till  paid,  subject  to 
the  credits  aforesaid;  and  that  soeh  further  relief  may  be  granted  as  the  nat- 
ure of  the  case  may  require,  or  to  equity  shall  seem  meet.  And  yoiu:  orators 
will  ever  pray, "  etc.    "Answer  of  d^endants  under  oath  waived.'' 

Such  is  the  frame  and  structure  of  this  very  novel  bill  in  equity,  given  in 
abnost  its  exact  language.  Process  regularly  issued,  and  was  served  on  the 
defendants,  but  neither  of  them  appeiM^,  pleaded,  or  answered ;  and  the  cause, 
having  been  matured  at  rules,  was  set  for  hearing,  and  on  the  seventh  of  De- 
cember, 1885.  came  on  to  hearing  upon  the  bill  ta&en  for  confessed  as  to  both 
of  the  defendants,  and  was  argued  by  counsel,  when  a  decree  was  entered  of 
which  the  following  is  the  substance:  "On  consideration  whereof,  the  court 
doth  adjudge,  order,  and  decree  that  P.  B.  Graveley,  one  of  the  defendants  in 
this  cause,  do  pay  unto  the  complainants  in  said  bill  the  sum  of  one  hundred 
and  fifty  and  72-100  dollars,  ($150.72,)  with  interest  at  the  rate  of  six  per  cent, 
per  annum  from  the  tenth  day  at  November,  1866,  till  paid,  and  also  the  fur- 
ther sum  of  uinety4hree  and  25-100  dollars,  ($93.25,)  [the  complainants,  by 
their  counsel,  admit  the  payment  of  $150  by  the  said  P.  fi.  Graveley  on  his  note 
of  $248.25,]  with  interest  at  the  rate  of  six  per  cent,  per  annum  from  the  tenth 
day  of  November,  1866,  till  paid,  and  also  their  costs  in  this  cause  expended. 
And,  it  appearing  that  the  objects  in  this  suit  having  been  accomplished  by 
this  deot'ee,  it  is  ordered  that  this  cause  be  stricken  from  the  dook^.''  Suh- 
sequent  to  the  rendition  of  this  decree,  P.  B.  Graveley  gave  the  plaihtifCs  the 
fv^owing  notice  of  his  motion  to  be  made  to  reverse  said  decree: 

"  To  Henry  Tttggle,  Sheriff,  etc,  L.  B.  €hraveley,  antjL  W.  A.  Graveley :  Please 
take  notice  that  on  the  sixth  day  of  February,  1886, 1  will  move  the  Hon. 
John  D.  Bijlokwbll,  judge  of  the  corporation  court  of  Danville,  Ya.,  in  va- 
cation, at  his  office,  to  reverse  the  decree  rendered  against  me  at  the  December 
term  of  the  corporation  court  of  said  town,  which  decree  was  rendered  by  de- 
fault in  the  chancery  suit  depending  in  said  courts  in  which  you  were  plain- 
tiffs, and  Sarah  E.  Graveley  and  myself  were  defendants.  And  the  ground 
upon  which  I  shall  move  for  the  reveroal  of  said  decree  is  for  error  apparent 
upon  the  record,  for  which  error  an  appellate  court  might  re vei-se  said  decree. 

•*P*  B*  Gravblby,  by  CJounseL" 
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It  seems  that  action  on  the  motion  of  which  notice  was  thus  given  was 
-postponed,  or  was  not  bad,  until  the  first  day  of  the  succeeding  March  term 
of  said  corporation  court,  when  the  following  order  was  made  overruling  the 
motion,  and  dismissing  it,  at  the  cost  of  said  defendant  P.  B.  Graveley:  '*This 
cause  came  on  this  first  day  of  March,  1886,  to  be  heard  upon  the  motion  of 
the  defendant  P.  B.  Oraveley,  by  counsel,  of  which  motion  due  notice  was 
given,  to  reverse  the  decree  entered  in  said  cause  at  the  December  term,  1885, 
for  errors  apparent  upon  the  record  for  wliich  an  appellate  court  might  re- 
verse said  decree,  and  was  argued  by  counsel ;  on  consideration  wher^,  the 
court  adjudge,  order,  and  decree  that  the  said  motion  of  the  said  defendant 
be  overruled  and  dismissed,  at  the  costs  of  said  defendant.  *  It  thus  appears 
that,  with  notice  thereof,  the  motion  was  made  and  acted  on,  in  term,  on  the 
first  day  of  March,  1886;  and,  the  motion  of  the  defendant  being  thus  re» 
fused,  he  applied  for  and  obtained  an  appeal  from  said  decree  of  December^ 
1885. 

In  the  petition  for  appeal  the  following  errors  are  assigned:  (1)  That  the 
bill  on  its  face  was  clearly  demurrable,  on  the  ground  that  a  court  of  equity 
had  no  jurisdiction  of  the  demand  made  by  the  bill,  the  administrator  of  Will- 
iam A.  Graveley  having  a  plain  and  adequate  remedy  at  law ;  (2)  that  the  court 
erred  in  entertaining  the  suit  by  the  administrator  of  William  A.  Graveley, 
deceased,  and  the  heirs  of  said  decedent  jointly,  as  the  right  of  suit  was  in 
the  administrator  alone  as  the  legel  representative  of  his  intestate,  who  was 
exclusively  entitled  to  recover  the  debts  due  the  estate;  (8)  that  the  court  erred 
in  decreeing  in  favor  of  the  administrator  and  heirs  jointly;  and  (4)  that  the 
bill  was  open  to  demurrer,  because,  while  it  is  alleged  in  the  bill  that  P.  B. 
Graveley  was  liable  as  executor  de  son  tort^  he  was  not,  as  such,  made  a  party 
defendant. 

As  to  the  first  assignment  of  error,  it  would  seem  to  be  unnecessary,  at  this 
late  day,  to  call  attention  to  the  well-settled  general  doctrine  that  courts  of 
equity  have  no  jurisdiction  to  entertain  a  claim  or  demand  where  there  ^  a 
plain  and  adequate  remedy  at  law.  "In  general,  courts  of  equity  will  not 
assume  jurisdiction  where  the  powers  of  the  ordinary  courts  are  sufficient  for 
the  purposes  of  justice.  And  therefore  it  may  be  stated  as  a  general  rule, 
subject  to  few  exceptions,  that  where  the  plaintiff  can  have  as  effectual  and 
complete  a  remedy  in  a  court  of  law  as  in  a  court  of  equity,  and  that  remedy 
is  direct,  certain,  and  adequate,  a  demurrer,  which  is  in  truth  a  demurrer  to 
the  jurisdiction  of  the  court,  will  hold."  Story,  Eq.  PI.  §  473,  and  authori- 
ties cited.  And  in  a  note  to  the  above  section  it  is  said:  *^The  objection  that 
the  plaintiff  has  a  plain,  adequate,  and  complete  remedy  at  law,  is  regarded 
in  the  United  Stat^  courts  as  affecting  the  jurisdiction,  and  may  therefore  be 
taken  at  any  stage  of  the  proceedings,  or  the  court  may  raise  the  objection  of 
its  own  motion,  though  not  raised  by  the  pleadings,  or  suggested  by  counsel;** 
citing  Parker  v.  WinnipUeogee  Lake  Co.,  2  Black,  545;  Oelriehs  v.  Spain,  15 
Wall.  211 ;  Lewis  v.  Cocks,  23  Wall.  466;  Sullivan  v.  RaUroad  Co.,  94  U.  S. 
806, — ^the  note  adding:  "And  the  same  view  has  been  taken  in  several  states.'* 
However  it  may  be  elsewhere,  the  well-settled  doctrine  in  Virginia  is  that,  if 
a  bill  does  not  state  a  case  proper  for  relief  in  equity,  the  court  will  dismiss 
it  at  the  hearing,  though  no  objection  has  been  taken  to  the  jurisdiction  by 
the  defendant  in  his  pleadings.  Hudson  y.  Kline,  9  Grat.  379;  Beckley  v. 
Palmer,  11  Grat.  625;  Green  v.  Massie,  21  Grat.  356;  Salamone  v.  Keiley,  80 
Va.  86. 

In  every  case,  whether  the  defendant  appear  or  not,  and  whether  proceed- 
ing to  a  decree  upon  a  bill  taken  for  confessed,  or  upon  bill  and  answer,  if  the 
bill  does  not  state  a  case  proper  for  equity  jurisdiction,  the  court  must,  at  the 
hearing,  dismiss  the  bill;  and  this,  for  the  obvious  reason  that  jurisdiction  is 
indispensable  to  a  valid  judgment  or  decree.  The  rule  above  stated  is  subject 
to  the  qualification  that  when  there  is  an  answer  supported  by  evidence,  though 
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on  its  face  tbe  bUl  may  not  show  a  case  proper  for  equity  jurisdiction,  and 
though  the  defendant  has  failed  to  demur,  nevertheless  the  court  must,  at  the 
hearing,  consider,  not  only,  whether  the  hill  alone  makes  such  a  case,  but  also 
whether  the  bill,  aided  by  the  answer  and  the  proofs  taken,  together  make  a  case 
proper  for  the  interposition  of  the  jurisdictional  powers  peculiar  to  a  court  of 
equity.  Ambler  y*  Warwick,  1  Leigh,  196;  Green  v.  MasHe,  and  Salamone 
V.  Keiley,  supra.  If,  ordinarily,  the  remedy  at  law  would  be  clear  and  am- 
ple, then  to  confer  equity  jurisdiction  there  must  appear,  either  on  the  face  of 
the  bill  or  in  the  answer  and  proofs,  something  that  demands  the  aid  of  the 
extraordinary  powers  of  a  court  of  equity;  as,  for  instance,  when  a  discovery 
is  sought,  or  an  account  is  necessary.  So,  where  there  is  a  clear  right,  and 
yet  there  is  no  remedy  at  law,  or  the  remedy  is  not  plain,  adequate,  and  com- 
plete, and  adapted  to  the  particular  exigency,  then  and  in  such  cases  courts  of 
equity  will  maintain  jurisdiction;  otherwise,  and  if  no  such  exigency  existB, 
there  is  no  jurisdiction  in  equity. 

Applying  these  principles  to  the  present  case,  it  is  perfectly  clear  that  the 
administrator  of  William  A.  Graveley,  deceased,  had  a  plain,  adequate,  and 
complete  remedy  at  law;  that  there  was  no  jurisdiction  in  equity;  an'd  that 
the  court  below,  sitting  as  a  court  of  equity,  erred  in  proceeding  to  enter  the 
decree,  by  default,  of  December,  1885,  and  also  erred  in  its  said  decree  of 
March,  1886,  in  overruling  and  dismissing  the  defendant's  motion  to  reverse 
and  annul  said  former  decree,  that  motion  having  been  properly  made  under 
section  5,  c.  177,  Code  1873,  which  provides:  "The  court  in  which  there  is  a 
Judgment  by  default,  or  a  decree  on  a  bill  taken  for  confessed,  or  the  Judge 
of  said  court  in  the  vacation  thereof,  may,  on  motion,  reverse  suoh  Judgment 
or  decree  for  any  error  for  which  an  appellate  court  might  reverse  it,  ♦  ♦  ♦ 
and  give  such  judgment  or  decree  as  ought  to  be  given,"  In  the  present 
case,  the  bill  sought  no  discovery,  nor  was  any  account  asked  for  as  neces- 
sary. Indeed,  from  the  form  and  structure  of  the  bill,  and  the  character  of 
the  claim  sought  to  be  enforced,  there  was  not  even  the  remotest  probability 
that  in  any  contingency  there  could  arise  any  necessity  for  either  a  discovery 
or  an  account.  The  bill  charges  liability  upon  P.  B.  Graveley  as  executor  de 
eon  tort  to  the  extent,  and  only  to  the  extent,  of  two  plain  and  simple  money 
demands  of  ascertained  amounts, — one  of  which  is  his  own  note,  for  a  fixed 
sum;  and  the  other,  a  note  entrusted  to  him  for  collection,  which  it  is  alleged 
he  has  collected,  and  has  not  paid  over, — and  the  court  is  asked  that  he  be  re* 
quired  to  pay  to  the  complainants  these  ascertained  sums  of  money.  In  short, 
the  suit  cannot  be  characterized  as  anything  other  than  an  action  of  assump- 
sit  in  equity.  We  are  therefore  clearly  of  opinion  that  the  first  assignment 
of  error  was  well  taken;  that  there  was  no  Jurisdiction  in  equity;  that  the 
court  below,  instead  of  proceeding  to  decree  in  favor  of  the  complainants  on 
the  bill  taken  for  confessed,  should,  at  the  hearing,  have  dismissed  the  bill 
for  want  of  jurisdiction. , 

The  court  is  also  of  opinion  that  the  second  ground  of  objection  to  the  bill 
is  well  taken.  It  is  that  the  administrator  and  heirs  of  the  intestate  were  im- 
properly joined  as  plaintiffs.  Where  the  heirs  and  distributees  of  a  decedent 
sue  an  executor  de  son  tort,  for  obvious  reasons  the  rightful  administrator 
should  be  a  party  plaintiff  or  defendant.  Nease  v.  Capahert,  8  W.  Va.  96. 
This,  however,  was  in  no  sense  a  suit  to  have  an  account,  and  obtain  a  decree 
of  distribution.  It  was  a  suit,  as  shown  on  the  face  of  the  bill,  simply  to  re- 
cover specified  sums  of  money  belonging  to  the  intestate's  estate,  as  to  which 
tbe  right  of  suit  was  in  the  administrator  alone.  The  administrator  and 
heirs  had  separate  and  distinct  claims,  and  they  were  improperly  joined  as 
plaintiffs. 

For  like  reasons  the  third  ground  dt  objection  is  well  taken.  It  is  that  the 
court  erred  in  decreeing  jointly  in  favor  of  the  administrator  and  heirs!  The 
administrator  is  the  sole  legal  representative  of  the  decedent.    He  must  get 
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in  the  amets,  and  pay  the  debts,  befoie  anything  can  be  distribnbed  to  the 
heirs.  If.  however,  this  were  the  only  error,  the  decree  woold  be  corrected 
and  affirmed. 

It  is  unnecessaiy  to  consider  the  remaining  objection.  The  decree  appealed 
from  must  be  reversed  and  annulled,  and  a  decree  entered  here  diamisHing  the 
pbiintiff's  bill«  with  costs  to  the  appelant  Decree  reversed,  and  bill  dismissed. 

Lewis,  P.,  absent. 

^"  "^^  ^^  EOOLETON  V.  WhITTLB. 

{Suprmne  Cbwt  of  Appeals  o/  Ftrymfo.    December  1,  18S7.) 

JUDtOiAL  SaXiU— FAILUBE  OF  COKMI88IOKEB  TO  AOOOUNT— 'BllIKDT  AOAIBBT  PuaOBASBB. 

A  comniiflBioner  sold  lands  to  defendant,  but  failed  to  give  bond,  or  aooount  for 
the  money.  Defendant  was  required  to  pay  the  price  asain,  and  plaintifl^  aa  ra- 
oeiyer  in  the  cause,  took  judgment  against  defendant  and  his  security,  and  sued  out 
execution,  which  was  returned  not  satisfied.  Before  the  judgment  was  obtained, 
th^  commissioner  executed  a  deed  of  trust  to  indemnify  defendant.  After  the  re- 
turn of  the  execution,  the  receiver  filed  his  petition  in  chancery  to  enforce  his  ex- 
ecution lien  against  the  fund  secured  to  defendant  in  the  trust  deed.  Defendant 
resisted  it,  (1)  because  he  claimed  the  fund  as  a  homestead;  (2)  because  he  had  as- 
signed the  same.  The  receiver  then  brought  suit  to  enforce  his  Judgment  lien 
against  the  lands  of  defendant  and  his  security.  The  oommissioner  was  insoiventi 
and  not  a  party.  Held,  as  the  proceeding  to  enforce  the  execution  lien  against  the 
trust  fund  was  uncertain  and  doubtfol,  that  plaintiff  had  a  right  to  enforoenia  Jads- 
ment  lien  against  defendant's  lands. 

Appeal  from  circuit  conrt,  Henry  county;  H.  M.  Fobd,  Judge. 

Suit  in  chancery  to  enforce  the  Hen  of  a  judgment,  which  plaintiff  below, 
8.  G.  Whittle,  as  receiver,  was  charged  with  collection  of,  agpunst  the  lands 
at  defendants  below,  J.  H.  Eggleton  and  A.  O.  Price,  the  judgment  debton. 
Decree  of  sale,  and  defendant  Eggleton  appealed. 

Staples  <6  Mullen^  for  appellant,    ^hreen  <fr  Maier^  for  appellees. 

Fauntlbbot,  J.  The  petition  of  Joseph  H.  Eggleton,  appellant,  aU^(ea 
that  be  is  aggrieved  by  a  final  decree  of  the  circuit  court  (rf  Henry  county, 
rendered  at  the  July  special  term  thereof,  1885,  in  a  chancery  cause  therein 
depending,  in  which  8.  G.  Whittle,  receiver  in  the  cause,  Jesue  Wooltan's  AS* 
ministrator  v.  LaneflB  plaintiff,  and  the  said  Joseph  H.  Eggleton  and  others 
are  defendants.  S.  G.  Whittle,  receiver  as  aforesaid,  recovered  a  judgment, 
with  the  collection  oi  which  he  was  charged  against  Joseph  H.  Eggleton  and 
Allan  G.  Price,  and  he  brought  this  suit  to  enforce  the  lien  of  his  said  Judg- 
ment upon  the  lands  of  said  Eggleton  and  Price,  the  judgment  debtors.  Eg« 
gleton's  liability  arose  in  this  way:  He  was  the  purchaser  of  a  tract  of  land 
at  a  judicial  sale  from  George  W.  Booker,  the  commissioner  of  sale.  He  paid 
the  purchase  money  to  Booker,  who  had  not  qualified  himself  as  commissioner 
by  giving  bond,  and  who  never  accounted  for  the  money,  and  Eggleton  was 
required  to  pay  the  said  purchase  money  again,  and  judgment  was  accordingly 
duly  rendered  against  him  and  his  surety,  Allan  G.  Price,  for  the  amount, 
$439.06,  besides  interest  and  costs.  While  the  proceeding  in  which  this  judg- 
ment was  rendered  against  Eggleton  and  Price  was  going  on,  Eggleton  ob- 
tained from  Booker  a  deed  of  trust  on  some  real  estate  to  indenmif y  him  against 
the  loss  which  was  threatened  to  be  visited  upon  him  by  his  having  wrongs 
fully  paid  the  said  purchase  money  to  Booker,  for  which  Booker  foiled  to  ao- 
count..  Whittle,  receiver,  issued  execution  on  the  judgment  against  Eggle^ 
ton,  the  purchaser  of  the  land,  and  Price,  his  surety,  and  the  execution  was 
returned  **No  effects."  Whittle,  the  receiver,  then  directed  his  attention  to 
the  deed  of  trust  which  Eggleton  had  obtained  from  Booker  for  hislndemnity, 
and  he  filed  his  petition  in  a  suit  which  had  been  brought  by  Booker's  judg* 
ment  creditors  to  subject  Booker's  lands  to  the  payment  of  their  claims,  seti» 
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ting  out  his  ]adgm«nt  agaiittrt  Eggleton,  and  his  unavailing  execution  thereon, 
and  claiming  that  his  said  execution  was  a  lien  upon  whatever  amount  might 
be  found  due  fixim  Booker  to  Eggleton,  and  could  be  made  available  under  the 
deed  of  tnuA  from  Booker  for  Eggleton's  benefit.  Eggleton  appeared  in  the 
same  8uit»  and  answered  the  said  petition  of  Whittle,  receiver,  and  resisted 
the  prayer  of  his  petition  upon  two  grounds:  (1)  That  he  claimed  the  amount 
due  him  from  Booker,  and  secured  by  the  deea  of  trust,  as  his  homestead,  and 
it  was  not,  therefore,  liable  to  Whittle's  execution;  (2)  that  he  had  signed 
away  the  whole  amount  due  him  from  Booker  under  the  said  deed  of  trust, 
one-fourth  to  his  counsel  for  fees,  and  three-fourths  to  his  brother,  John  G. 
Eggleton,  for  moneys  advanced  to  him. 

Being  thus  resisted  and  threatened  by  Eggleton,  and  it  being  manifest  that 
he  could  make  no  sure  calculation  as  to  what  would  be  the  ftusl  result  of  his 
claim  in  that  suit.  Whittle,  receiver,  then  brought  his  own  suit  against  Eg- 
gleton and  Price  to  enforce  the  lien  of  his  judgment  upon  their  lands.  Eg- 
gleton fought,  and  is  still  fighting.  Whittle's  claim  to  an  execution  lien  on 
the  amount  due  to  him  as  reported  among  the  other  liens  on  Booker's  lands  in 
the  suit  of  Booker's  creditors  against  Booker,  and  now  he  resists  the  suit  of 
Whittle,  receiver,  to  enforce  the  lien  of  his  judgment  on  Eggleton's  lands, 
and  contends  that  Tyiiittle  should  be  confined  to  the  contention  and  doubtful 
issue  of  the  Booker  judgment  creditor's  suit.  Holding  both  judgment  and 
execution  liens  against  Eggleton,  Whittle,  when  he  sought  to  satisfy  his 
daim  out  of  Eggleton's  reported  interest  in  the  Booker  suit,  and,  being  ob- 
structed by  Eggleton's  defenses  therein,  seeks  in  this  suit  to  enforce  his 
judgment  lien  upon  Eggleton's  lands,  is  confronted  by  Eggleton  with  the 
demand  that  he  shall  retire  from  this  suit,  and  return  to  and  abide  by  the  un- 
certain issue  of  the  daim  he  had  already  vainly  asserted  in  the  Booker  cred- 
itor's suit  Eggleton  insists  that  Boeder  is  the  *' primary^*  debtor,  and  there- 
fore  efqufty  must  require  Whittle  to  exhaust  pursuit  of  him  before  pursuing 
Eggleton. 

Booker  is  not  a  debtor  to  Whittle,  receiver,  who  has  a  judgment  against 
Eggleton,  and  his  surety,  IMce,  but  no  judgment  against  Booker.  The  only 
way  Whittle,  receiver,  could  come  into  the  Booker  judgment  creditor's  suit 
against  Booker  was  by  asserting  the  lien  of  his  execution  on  the  claim  asoer- 
tain^  in  that  suit  in  f^vor  of  Eggleton.  Booker  is  not  a  party  to  the  suit  of 
Whittle,  receiver,  to  enforce  the  lien  of  his  judgment  on  Eggleton's  lands* 
and  all  that  the  court  could  do  in  this  suit  was  to  enforce  Whittle,  receiver's, 
judgment  lien,  or  to  turn  him  out  of  court  altogether.  Even  if  Booker  were 
a  party  to  the  suit  of  Whittle,  receiver,  against  Eggleton,  no  decree  against 
Booker  would  avail  anything,  as  the  record  shows  Ms  utter  insolvency.  The 
circuit  court  decreed  that  Uie  judgment  of  Whittle,  receiver,  is  a  lien  upon 
the  lands  of  Eggleton,  the  judgment  debtor,  and  ordered  the  lands  to  be 
sold  to  satify  the  judgment. 

We  are  of  opinion  that  the  decree  complained  of  is  right,  and  to  affirm  the 
same. 

LswiB»  P.»  not  sitting. 

(«7  a  c.  M)  AoNEW  V.  Bknwiok  ef  al. 

(Supfeme  Oottrt  qf  South  Cbroilno.    OeCiember  12;  1S87.) 

1.  MonraAon^RBLSASS  oF^Aa&EBMiRrr. 

Certain  peivoas  purahued  a  portion  of  the  pecsonal  and  real  property  covered  biy 
a  mortcage,  and  oUained  ifirom  the  mortgagee  an  agreement  that,  In  consideration 
of  certiun  payments.  It  did  *' hereby  release  and  relinquish"  to  the  purchasers  all 
its  lien  on  the  land,  *'  and  also  released  the  following  slaves.*^  IfM,  that  this  was 
a  release,  and  not  an  assignment,  of  the  mortgage. 
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Where  certain  persona  took  an  assignment  of  a  portion  of  a  mortgage  from  the 
mortgagee,  and  then  purchased  the  property  covered  by  the  assignment  from  the 
mortgagors  at  private  sale,  assuming  the  payment  of  so  much  of  the  original  debt 
as  such  purchase  money  amounted  to,  heid^  that  it  extinguished  the  mortgage,  un- 
less there  was  an  express  covenant  to  the  contrary. 

S.  Same— Paymkht  of,  by  PuBCHASEB-^EnrBcr  on  Title. 

Certain  parties  entered  into  an  agreement  to  purchase  a  plantation,  with  the  own- 
ers, agreeing  to  pay  the  purchase  money  to  a  bank  holding  a  mortgage  on  the  prop- 
erty, and  took  a  release  of  the  lien  of  the  mortgage.  Held,  that  the  title  of  the  pur^ 
chasers  was  not  derived  through  the  mortgage. 

4.  Payment — Presumption  op. 

A  bond,  with  a  mortgage,  to  secure  the  purchase  money  of  a  plantation,  was  dated 
April,  1857,  payable  in  one  and  two  years.  After  more  than  20  years  had  expired, 
the  widow  or  one  of  the  mortgagors  filed  a  claim  for  dower.  There  was  no  eyidenoe 
of  any  intervening  promise  or  acknowledgment  by  the  mortgagors.  SeUL,  that  the 
bond  will  be  presumed  to  have  been  paid,  and  the  mortgage  presented  no  bar  to  the 
claim,  no  matter  in  whose  hands  it  may  have  been. 

Appeal  from  common  pleas  circuit  court  of  Newbury  county;  Kebshaw. 
Judge. 

Ex  parte  Julia  F.  Agnew,  demandant,  against  M.  A,  Renwick,  Bosa  A. 
Carlisle,  and  Emma  E.  Carlisle,  defendants.  This  proceeding  was  instituted 
by  demandant,  as  the  widow  of  Samuel  T.  Agnew,  in  the  probate  court,  to 
establish  a  claim  for  dower  in  certain  lands.  Judgment  was  rendered  for 
the  plaintiff,  and  the  defendants  appealed  to  the  circuit  court,  where  Judg- 
ment was  rendered  for  the  defendants,  and  plaintiff  appealed. 

Qoffgans  <&  HerherU  for  petitioner.    M.  A.  Carlisle^  for  respondents. 

MoIVBR,  J.  In  April,  1857,  Daniel  B.  Sarter  and  Samuel  T.  Agnew  bought 
from  one  Bice  Dulin  a  plantation,  containing  1,271  acres  of  land  and  48  slaves, 
together  with  sundry  other  articles  of  personal  property,  for  the  sum  of  •64,- 
000.  No  part  of  the  purchase  money  was  paid  in  cash,  but  the  same  was  se- 
cured by  the  bond  and  mortgage  of  the  said  Sarter  and  Agnew,  which  mort- 
gage covered  the  said  land  and  slaves  so  purchased,  as  well  as  82  other  slaves 
belonging  to  the  mortgagors.  On  the  sixth  of  May,  1857,  this  mortgage  was 
assigned  by  Dulin  to  the  Bank  of  the  State  of  South  Carolina.  Sarter  and 
Agnew,  after  carrying  on  the  plantation  for  about  two  years,  on  the  sixth  day  of 
December,  1858,  entered  into  an  agreement  in  writing,  to  the  effect  following^: 
That  their  partnership  in  planting  should  be  dissolved;  that  the  entire  part- 
nership property  should  be  sold  on  the  twenty-seventh  day  of  December,  1858, 
on  a  credit  of  one,  two,  and  three  years,  the  purchase  money  to  be  secured 
by  bond  with  two  good  sureties,  to  be  ''approved  by  the  Bank  of  the  State, 
and  a  mortgage  of  the  property,  if  required,"  and  that  the  securities  taken  at 
such  sale  should  be  transferred  "to  the  said  bank  in  release  of  our  liability  for 
the  purchase  money  of  said  property."  In  pursuance  of  this  agreement  the 
property  was  advertised  for  sale  by  Sarter  and  Agnew,  with  a  slight  variation 
as  to  the  terms,  whereby  all  sums  under  $50  were  to  be  paid  in  cash  before 
the  delivery  of  the  property,  the  advertisement  containing  a  statement  that 
"Col.  S.  Fair  [who  was  the  attorney  representing  the  bank]  will  receive  fdl^ 
bonds  or  payment  for  the  purchases  of  the  property  as  our  agent. "  The  prop- 
erty was  accordingly  offered  for  sale  at  the  time  designated,  when  the  land 
and  a  considerable  amount  of  the  personal  property  was  bid  off  by  Sarter  at- 
the  sum  of  about  $85,000.  Col.  Fair  attended  the  sale,  the  mortgagors,  Sar- 
ter and  Agnew,  being  also  present,  and  all  the  proceeds  of  the  sale  were  de- 
livered to  Col.  Fair,  as  attorney  for  the  bank.  Sarter  failing  to  comply  with* 
his  bid,  the  same  was  transfeired  to  John  P.  Einard  and  James  A.  Ben  wick  £ 
but  the  time  when  such  transfer  was  actually  made  does  not  appear.  It  does 
appear,  however,  that  an  indorsement,  bearing  date  the  twenty-seventh  day* 
of  December,  1858,  was  made  i^on  the  list  of  the  property  bid  off  by  Sarter, 
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of  which  the  following  is  a  copy:  ** South  Carolina,  ITewhury  DUsL  Know 
all  men  by  these  presents,  that  I»  Simeon  Fair,  as  agent  and  attorney  in  fact 
for  the  president  and  directors  of  the  Bank  of  the  State  of  South  Carolina,  in 
consideration  of  the  sum  of  thirty-five  thousand  five  hundred  and  seventy-four 
dollars  and  twelve  cents,  secured  to  be  paid  bj  three  several  promissory  notes, 
payable  to  Thomas  R.  Waring,  cashier,  or  bearer,  dated  twenty-seventh  De- 
cember, 1858,  with  interest  payable,  do  hereby  release  and  relinquish  unto 
John  P.  Kinard  and  James  A.  Ren  wick,  their  heirs  and  assigns,  all  the  lien 
of  a  mortgage  held  bj  the  president  and  directors  of  the  Bank  of  the  State  on 
a  certain  tract  of  land,  containing  1,271,  acres  described  in  said  mortgage, 
given  by  D.  R.  Sarter  and  Saml.  T.  Agnew  to  Rice  Dulin,  and  by  him  assigned 
to  the  said  bank,  dated  the  twelfth  April,  1857,  and  also  release  the  following 
slaves  contained  in  said  mortgage,  to- wit,  [naming  them,]  twenty-two  in  ally 
from  all  lien  of  said  mortgage. "  This  indorsement  was  originally  signed,  ''S. 
Fair,' Attorney  for  Bank,  per  J.  Elvtn  Knotts,**  but  was  afterwards,  by 
ipmting  dated  seventeenth  iB'ebruary,  1860,  confirmed  by  Col.  Fair.  The  notes 
referred  to  in  this  indorsement,  as  set  out  in  the  "case,*'  are  signed  by  John 
P.  Kinard  and  James  A.  Ben  wick,  as  principals,  and  by  two  other  persons  as 
sureties,  and  bear  date  twenty-seventh  December,  1858. 

It  also  appears  that  D.  B.  Sarter,  by  deed  bearing  date  the  sixth  of  April, 
1859,  conveyed  to  Kinard  and  Benwick  all  his  interest  in  the  tract  of  land 
containing  1,271  acres,  and  that  the  assignees  of  Agnew,  who  had  on  the 
ninth  of  March,  1859,  made  an  assignment  for  the  benefit  of  his  creditors,  by 
their  deed,  bearing  date  the day  of  April,  1859,  after  reciting  the  mak- 
ing of  the  assignment,  the  fact  of  the  sale  on  the  twenty-seventh  of  Decem- 
ber, 1858,  at  which  Sarter  had  bid  off  the  land  and  failed  to  comply,  and  his 
consent  that  Kinard  and  Benwick  should  tiEbke  the  same  at  his  bid,  together 
with  the  fact  that  Sarter  had  by  his  deed  above  mentioned  conveyed  his  inter- 
est to  Kinard  and  Benwick,  proceed  to  convey  the  interest  of  Agnew  to  said 
Kinai-d  and  Benwick.  It  also  appears  that,  by  an  agreement,  under  seal, 
purporting  to  have  been  executed  on  the  fifth  of  A.prii,  1859,  between  Sarter 
of  the  first  part  and  Kinard  and  Benwick  of  the  second  part,  Sarter  agreed  to 
''Hell  and  convey  to  them,  by  good  and  perfect  titles,  all  the  property,  both 
real  and  personal,  which  he,  the  said  D.  B.  Sarter,  bid  off  at  the  sale  of  Agnew 
&  Sarter,  and  at  the  price  there  given,"  and  the' said  Kinard  and  Benwick 
agreed  to  take  the  same,  and  "to  apply  the  purchase  money  of  the  said  prop- 
erty to  the  mortgage  debt  due  the  Bank  of  the  State  by  the  said  Agnew  & 
Sarter,  according  to  the  terms  of  the  sale  of  the  said  Agnew  &  Sarter.''  It 
further  appears  that  the  Bank  of  the  State  had  received  from  Sarter  three 
notes,  amounting  to  $12,000,  as  collateral  security  for  the  bond  of  Sarter  & 
Agnew  given  to  Bice  Dulin,  and  by  him  assigned  to  the  bank.  It  further 
appears  that,  at  the  time  of  the  sale  made  on  the  twenty-seventh  of  Decem- 
ber, 1858,  there  were  judgments  to  a  large  amount  then  remaining  due  and 
ansatisfled,  which  had  been  recovered  against  S.  T.  Agnew,  individually,  and 
as  a  member  of  a  firm  known  as  S.  T.  Agnew  &  Co.,  subsequently  to  the  ex- 
ecution of  the  mortgage  held  by  the  bank. 

S.  T.  Agnew  having  died  on  the  twenty-first  of  September,  1878,  this  pro- 
ceeding was  instituted  by  the  demandant  as  his  widow,  on  the  thirteenth  of 
April,  1888,  in  the  probate  court,  whereby  she  claimed  that  her  dower  in  the 
one  undivided  half  of  the  1,271  acres  of  land,  now  in  the  possession  of  the  de- 
fendants claiming  under  the  said  Kinard  and  Benwick,  should  be  admeasured 
to  her.  This  claim  was  resisted  substantially  upon  two  grounds:  (1)  Be- 
cause the  land  was  held  by  Sarter  &  Agnew,  as  partners;  and  the  partnership 
debts  being  unpaid,  no  right  of  dower  attaches  until  the  same  are  paid,  and 
then  only  in  Agnew's  share  of  any  surplus  that  may  remain  after  the  pay- 
ment of  the  debts.  (2)  Because  the  mortgage,  given  to  secure  the  purchase 
money  of  the  land,  being  unpaid,  no  right  of  dower  can  attach.  The  judge 
V.48.B.no.4 — 15 


Digitized  by 


Google 


226  BOUTHSASTERN  REPORTER.  [S.  0« 

of  probate  overruled  both  of  these  defenses,  and  rendered  a  decree  that  the 
demandant  was  entitled  to  dower  oat  of  one-half  of  the  land.  From  this  de- 
cree defendants  appealed  to  the  circuit  court,  and  the  circuit  Judge,  sustain- 
ing the  judge  of  probate  on  the  first  ground,  overruled  him  on  the  second, 
rendering  judgment  that  the  cause  be  remanded  to  the  probate  court  to  be 
there  dismissed  with  costs.  From  this  judgment  demandant  appeals  upon  the 
several  grounds  set  out  in  the  record,  which  raise  the  general  question  whether 
the  mortgage,  and  the  transactions  connected  therewith,  are  sufiQcient  to  de» 
feat  the  claim  of  the  dower. 

There  can  be  no  doubt  that  a  widow  is  entitled  to  dower  in  lands  mort- 
gaged to  secure  the  payment  of  the  purchase  money  at  the  same  time  the  mort- 
gagor acquires  title;  but  such  right  is  subordinate  to  the  lien  of  the  mortgage 
As  against  all  persons  other  than  the  mortgagee  or  one  claiming  through  th« 
mortgage,  her  right  to  dower  cannot  be  disputed,  by  reason  ot  such  mort- 
gage, {8toppelbein  v.  Shuite,  1  Hill,  S.  C.  200;  KeoJOey  y.Keoiaey,2Bm, Eq. 
250;  WUson  v.  McQonnelU  9  Bich.  Eq.  512;)  so  that  the  practical  inquiry  in 
this  case  is  whether  the  defendants  can  avail  themselves  of  the  mortgage 
given  by  Satter  &  Agnew  to  Dulin,  and  by  him  transferred  to  the  Bank  of  the 
State,  as  a  bar  to  demandant's  claim  of  dower.  This  depends  upon  two  in- 
quiries :  Firsts  whether  the  mortgage  was  ever  transferred  to  Kinard  and  Ben- 
wick,  and  was  held  by  them  as  an  open  subsisting  lien  upon  the  land;  or,  «ao- 
ondt  whether  they  can  be  regaMed  as  purchasers  under  the  mortgage. 

The  Orst  inquiry  involves  the  construction  and  effect  of  the  indorsement,  a 
copy  of  which  is  hereinbefore  set  out,  which  was  placed  upon  the  sale  bill  of 
the  articles  bid  ofC  by  Sarter  at  the  sale  on  the  twenty-seventh  of  December, 
1858,  which  bid  was  afterwards  transferred  to  Kinard  and  Benwick.  This 
paper  certainly  is  not,  in  form,  an  assignment  of  the  mortgage,  or  any  part 
thereof.  There  is  not  a  word  in  it  which  indicates  any  intention  to  transfer 
the  mortgage.  Its  language  imports  nothing  more  than  a  surrender  of  the 
lien  of  the  mortgage  to  those  who  had  become,  or  were  about  to  become,  pur- 
chasers of  the  mortgaged  property  from  the  mortgagors,  so  that  they  might 
take  the  property  free  from  the  lien  of  the  mortgage.  It  must  be  remembered 
that  the  mortgage  covered  a  very  large  amount  of  property — 82  slaves — ^be- 
sides that  originally  purchased  from  Dulin  by  Sarter  &  Agnew,  and  that  the 
whole  amount  of  property  included  in  the  mortgage  was  probably  consider- 
ably more  than  double  the  value  of  the  property  which  Kinard  and  Benwick 
proposed  to  purchase  from  Sarter  &  Agnew,  and  that  the  amount  of  the  mort- 
gage debt  was  more  than  double  the  amount  of  the  purchase  of  Kinard  and 
Benwick.  It  is  inconceivable  that  the  bank,  holding  a  mortgage  on  such  a 
large  amount  of  property  to  secure  the  payment  of  a  bond  for  ^64,000,  upon 
which  the  interest  had  been  running  for  nearly  two  years,  would  have  been 
willing  to  transfer  such  mortgage,  in  consideration  of  the  three  notes  of  Kin- 
ard and  Benwick  for  only  $35,574.12,  especially  when  the  bank,  in  addition 
to  the  security  afforded  by  the  mortgage,  held  as  collaterals  the  notes  of  Sarter 
and  others  of  the  face  value  of  $12,000.  But  it  is  very  easy  to  understand 
why  the  bank  should  have  done  just  exactly  what  the  language  of  the  paper 
imports, — ^release  the  lien  of  its  mortgage,  not  Upon  all  the  property  included 
in  the  mortgage,  but  only  on  the  property  purchased  by  Kinard  and  Benwick* 
in  order  to  secure  a  partial  payment  upon  its  large  debt.  The  language  of 
the  paper  in  question,  as  well  as  all  the  circumstances,  shows  clearly  that  the 
intention  was  to  do  what  is  very  often  done  in  such  cases,  viz.,  that  the  mort- 
gagor having  found  a  purchaser  for  a  portion  of  the  mortgaged  property,  the 
mortgagee  agrees  to  release  the  lien  of  the  mortgage  upon  the  property  so  sold 
by  the  mortgagor,  upon  the  condition  that  the  proceeds  of  such  sale  should^be 
^plied  to  the  mortgage  debt.  How  such  an  arrangement  can  be  regarded  aa 
an  assignment  or  transfer  of  the  mortgage  it  is  very  difficult,  if  not  impoa- 
Bible,  to  unders^nd* 
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But  even  assaming  that  the  paper  in  question  could  be  regarded  aa  an  as- 
signment or  transfer  of  the  mortgage,  or  at  least  the  lien  thereof  so  far  as  it 
affected  the  property  bought  by  Einard  and  Benwick,  how  does  that  affect 
the  question  of  the  demandant's  right  to  dower?  There  is  some  controversy 
as  to  whether  the  several  papers  introduced  in  evidence  were  really  executed 
on  the  dates  which  they  bear.  The  indorsement  on  the  bill  of  sale  containing 
the  list  of  the  property  bid  off  by  Siuter,  which  is  claimed  lo  operate  as  an  as- 
signment of  the  mortgage  to  Kinard  and  Benwick,  as  well  as  the  notes  given 
by  them  to  the  bank,  bear  date  twenty-seventh  of  December,  1858,  the  day  of 
the  sale,'  while  the  agreement  for  the  transfer  of  this  property  by  Sarter  to 
Elinard  and  Benwick  bears  date  fifth  of  April,  1859,  and  the  deed  for  the  in- 
terest of  Sarter  in  the  land  to  Kinard  and  Benwick  is  dated  sixth  of  April, 
1859,  and  the  deed  from  the  assignees  of  Aguew  to  Kinard  and  Benwick  for 

his  interest  in  the  land  bears  date  the day  of  April,  1859.    Governed 

by  these  dates  it  would  seem,  then,  that  Kinard  and  Benwick  took  from  the 
bank  a  release  of  the  lien  of  the  mortgage,  or,  under  the  assumption  upon 
which  we  are  now  considering  the  case,  took  the  assignment  of  the  mortgage, 
and  executed  their  notes  to  the  bank  b^ore  they  had  purchased  the  property 
from  Sarter,  or,  so  far  as  appears  in  the  *'case,"  before  Sarter's  bid  had  been 
transferred  to  them.  This  seems  to  be  hardly  probable,  especially  when  taken 
in  connection  with  the  testimony  of  Kinard  that  '*  Agnew  had  made  an  as- 
signment of  all  his  property  before  we  bought  the  property,  '*  which  assign- 
ment bears  date  ninth  of  March,  1859,  and  the  more  reasonable  condusion 
would  seem  to  be,  from  these  and  other  drcumstuices  which  it  is  needless  to 
mention,  that  the  indorsement  and  the  notes  of  Kinard  and  Benwick  were  not 
reaUy  executed  on  the  day  on  which  they  are  dated,  but  after  the  purchase 
made  by  Kinard  and  Benwick  from  Sarter,  and  dated  back  to  tbe  day  of  sale 
in  order  that  they  might  bear  interest  from  that  date,  or  for  some  other  reason 
then  deemed  sufficient.  But  waiving  this,  and  assuming  that  the  circuit 
judge  was  right  in  considering  the  several  papers  as  having  been  actually  ex- 
ecuted on  the  dates  which  they  bear,  what  was  then  the  real  nature  and  legal 
effect  of  these  transactions?  Under  this  view,  taking  it  in  the  light  most  fa- 
vorable to  the  defendants,  the  transaction  amounted  simply  to  this:  That 
Kinard  and  Benwick  took  an  assignment  of  a  portion  of  the  mortgage,  giving 
their  notes  to  the  bank  for  the  amount  specified,  and  (^ftenDar<^  purchased 
from  the  mortgagors  the  property  covered  by  so  much  of  the  mortgage  as  had 
been  transferred  to  them,  and  instead  of  paying  the  purchase  money  of  such 
property  to  the  mortgagors,  assumed  the  payment  of  so  much  of  the  original 
mortgage  debt  as  such  purchase  money  amounted  to,  by  giving  their  notes 
for  the  same  to  the  bank.  Beduced  to  its  simplest  form  the  transaction 
amounted  to  a  purchase  by  the  mortgagee  from  the  mortgagor  of  the  mort- 
gaged premises,  not  under  proceedings  for  foreclosure,  but  at  private  sale. 
Now,  under  the  admitted  general  rule,  the  legal  effect  of  such  transaction  is 
to  extinguish  the  mortgage,  and  the  only  exception  to  this  rule,  recognized 
in  this  state,  is  that  established  by  the  case  of  Agnew  y.  Railroad  Co.,  24  S. 
C.  18;  and  this  court  has  said  in  Bleckley  v.  Branyan,  2  S.  £.  Bep.  819:  "  We 
cannot  venture  to  go  further  in  relieving  a  mortgagee  who  put  chases  the 
mortgaged  property  than  was  indicated  in  the  case  of  Agnewv.  Railroad  Co., 
iupra. "  So  that  the  inquiry  is  narrowed  down  to  the  inquiry  whether  the 
case  now  under  consideration  can  be  brought  within  the  exception  recog- 
nized in  Agnew^s  Case.  In  that  case,  when  the  mortgagee  purchased  the 
mortgaged  property  from  the  mortgagor,  there  was  an  express  covenant  in- 
serted in  the  deed  that  the  mortgage  should  "remain  open  to  protect  against 
claim  of  dower,  liens,  and  incumbrances."  This  was  clearly  the  extent  of 
the  exception  to  the  well-settled  general  rule,  recognized  in  that  case,  as  is 
shown  by  the  subsequent  case  of  Bleckley  v.  Branyan.  Where  parties  have 
taken  the  precaution  to  protect  themselves  against  the  operation  of  the  gen* 
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eral  role,  by  an  express  covenant  to  that  effect,  they  then  bring  themaelres 
under  the  exception  recognized  in  Agnew^g  Case,  beyond  which  this  court  has 
said  it  will  not  venture  to  go;  but  where  no  such  precaution  has  been  taken, 
then  the  case  must  fall  under  the  operation  of  the  general  rule.  As  was  said 
in  Guano  Co.  v.  Richardson^  2  S.  E.  Hep.  307,  in  speaking  of  Agnew^s  Catei 
"In  that  case  there  was  an  express  agreement  inserted  in  the  deed  that  the 
mortgage  should  remain  open  for  the  protection  of  the  defendant  against  in* 
tervening  incumbrances,  and  this  might  be  regarded  as  evidence  that  the  pay- 
ment of  the  mortgage  debt  was  not  absolute,  but  conditional ;  that  if  the 
mortgage  was  preserved,  then  the  conveyance  was  accepted  in  satisfaction  of 
the  mortgage  debt;  but  if  the  lien  was  not  preserved,  then  the  conveyance 
should  not  operate  as  satisaction." 

Now,  in  the  case  under  consideration,  it  is  quite  certain  that  there  w^as  no 
express  agreement  or  covenant  that  the  mortgage  should  remain  open  as  a 
protection  against  intervening  incumbrances,  and  hence  the  case  cannot  be 
brought  under  the  exception  recognized  in  AgneuPs  Case-  Indeed,  it  would 
be  very  difficult,  if  not  not  absolutely  impossible,  to  find  any  evidence  what- 
ever, either  written  or  otherwise,  tending  to  show  that  the  parties  had  any 
intention  to  keep  the  mortgage  open  as  a  protection  against  dower  or  any 
other  incumbrances.  The  only  possible  ground  for  such  an  inference  would 
be  the  fact  that,  as  it  Tias  turned  out,  it  would  have  been  to  the  interest  of 
the  mortgagees  that  such  an  agreement  should  have  been  made,  but  as  was 
held  in  Bleckley  v.  Branyan,  supra,  that  would  not  be  sufficient;  for,  as  there 
said,  if  so,  it  would  be  impossible  to  conceive  of  a  case  where  such  an  infer- 
ence could  not  be  drawn;  and  thus  the  well-settled  general  rule  would  become 
absolutely  useless  whenever  it  became  necessary  to  apply  it.  From  thiSt  it 
follows  that  the  defense  set  up  to  the  claim  of  dower,  based  upon  the  mort- 
gage, cannot,  in  any  view  of  the  case,  be  sustained,  and  that  the  circuit  Judge 
was  in  error  in  ruling  otherwise. 

There  is  also  another  ground  upon  which  such  defense  should  be  defeated. 
Wliile  a  widow  can  only  claim  dower  out  of  land  mortgaged  to  secure  the  pay- 
ment of  the  purchase  money  cotemporaneously  with  the  acquisition  of  title 
by  her  husband,  subject  to  the  payment  of  the  mortgage  debt,  or,  as  some  of 
the  cases  express  it,  her  claim  is  subordinate  to  the  lien  of  the  mortgage,  yet, 
when  the  mortgage  debt  is  paid,  or  otherwise  extinguished,  the  lien  of  the 
mortgage  is  gone,  and  there  is  then  nothing  in  the  way  of  the  claim  of  dower, 
— nothing  to  which  it  is  subordinate.  Indeed,  it  is  well  settled  in  this  state 
that  wl^ere  a  husband  dies  seized  of  land  covered  by  a  mortgage,  upon  which 
bis  wife  has  renounced  her  dower,  or  which,  being  given  to  secure  the  pay- 
ment of  the  purchase  money  of  tiie  land,  is  superior  to  the  claim  of  dower,  the 
widow  has  an  equity  to  require  the  executor  or  administrator  to  apply  the  per- 
sonal assets,  even  though  to  the  prejudice  of  simple  contract  creditors,  in  pay- 
ment of  the  mortgage  debt,  so  as  to  let  in  the  widow's  claim  of  dower.  See 
Wilson  V.  McConnell,  9  Rich.  Eq.  500,  and  Henagan  v.  Harllee,  10  Rich.  Eq. 
285.  Now,  in  this  case,  the  bond  which  the  mortgage  was  given  to  secure 
Was  dated  thirteenth  of  April,  1857,  and  it  is  said  was  payable  in  one  and  two 
years.  So  that,  assuming  that  the  last  installment  fell  due  in  1859,  it  must  be 
presumed  paid  by  lapse  of  time;  more  than  20  years  having  elapsed  several 
years  before  these  proceedings  were  commenced,  there  being  no  evidence  of 
any  intervening  acknowledgment  or  promise  by  the  mortgagors, — nothing  to 
rebut  the  presumption  of  payment.  If,  then,  the  bond  must  be  regarded  aa 
paid,  the  lien  of  the  mortgage  was  likewise  extinguished,  and  therefore,  when 
these  proceedings  were  commenced,  the  mortgage,  no  matter  in  whose  hauda 
it  may  have  been,iafforded  no  bar  to  the  claim  of  dower.    The  position  taken  I 

by  the  circuit  judge,  and  relied  upon  by  the  respondents  here,  that  this  pre-  | 

sumption  cannot  arise  when  the  object  of  acquiring  the  mortgage  was  to  pro-  | 

tect  against  intervening  incumbrances,  is  not  tenable,  because*  aa  has  been  | 
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shown  above,  such  was  not  the  fact.  But  even  if  it  was>  it  is  not  easy  to 
perceive  why  this  should  prevent  the  presumption  from  arising.  If  the  union 
of  the  character  of  ^Ayor  and  payee  in  the  same  person  does  not  work  payment 
by  operation  of  law,  and  if  payment  cannot  be  presumed  after  any  length  of 
time,  then  it  would  follow  that  the  mortgage  debt  could  never  be  regarded  as 
paid, — a  conclusion  which  would  not  be  readily  accepted. 

The  only  remaining  inquiry  is  whether  Kinard  and  Renwick  can  be  re- 
garded as  purchasers  under  or  thr6ugh  the  mortgage.  It  is  quite  certain  that 
the  mortgage  does  not  invest  the  mortgagees  with  power  to  sell,  and  it  is 
equally  certain  that  the  sale  did  not  even  purport  to  have  been  made  under 
any  such  assumed  or  supposed  power.  Nor  is  it  pretended  that  the  sale  was 
made  under  any  proceeding  to  foreclose  the  mortgage.  On  the  contrary,  the 
sale  was  made  by  the  mortgagors,  of  their  own  motion,  so  far  as  appears,  for 
the  purpose  of  closing  the  partnership  between  Sarter  &  Agnew,  under  an 
agreement  between  them,  to  which  the  mortgagees  were  not  parties,  that  the 
proceeds  of  the  sale  should  be  applied  to  the  mortgage  debt.  There  is  no 
evidence  that  the  bank,  then  holding  the  mortgagee,  had  anything  to  do  with 
making  the  sale.  On  the  contrary,  iSarter,  in  his  testimony,  says  the  sale  was 
agreed  to  '*by  Agnew  and  myself,  no  one  else  being  instrumefital  in  affecting 
it. "  The  agreement  for  the  sale,  and  the  advertisement  of  its  terms,  were 
signed  by  Sarter  &  Agnew  alone,  and  no  one  else  appeared  to  have  anything 
to  do  with  it.  The  provision  in  the  agreement  that  the  proceeds  of  the 
sale  should  be  turned  over  to  the  bank  was  quite  natural  under  the.  circum- 
stances. Both  Sarter  &  Agnew  were  bound  for  the  payment  of  the  debt,  and 
therefore  it  was  very  proper  that  the  proceeds  of  the  sale  should  be  so  ap- 
plied, to  say  nothing  of  the  fact  that,  without  some  such  arrangement,  the 
property,  covered  as  it  was  by  the  mortgage,  would  not  have  been  likely  to 
bring  much.  But  what  is  absolutely  conclusive  is  the  fact  that  so  experi- 
enced a  lawyer  as  Col.  Fair  was  known  to  be  should  have  taken  the  trouble 
to  prepare  and  execute  a  release  of  the  lien  of  the  mortgage  on  the  property 
bid  off  by  Sartor  at  the  sale;  for  if  the  property  was  considered  as  sold  under 
tM  mortgage^  that  of  itself  would  have  operated  as  a  discharge  of  the  lien  of 
the  mortgage,  and  the  release  executed  by  Col.  Fair  would  have  been  wholly 
unnecessary.  It  is  clear,  therefore,  that  the  sfde  was  not  made  under  the 
mortgage,  and  the  title  of  the  purchasers  was  not  derived  through  that  in- 
strument. They  took  their  title  directly  from  the  mortgagors,  and,  to  pro- 
J;ect  themselves  against  the  lien  of  the  mortgage,  obtained  a  release  of  such 
lien  from  the  mortgagees. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that  court  for  the  purpose  of  carry* 
Ing  out  the  conclusion  herein  reached. 

We  ooncar  in  the  resalt:    W.  D.  Simpson,  C.  J.;  8.  MoQowan,  J. 

<«7  8.  C.  626) 

GWYNN  V.  GWYNN  et  ol. 

(Supreme  Oouri  of  South  Qurolina,    November  29,  1887.) 

1.  HnSBAHD  AHD  WiFB  — SePABATB  EsTATE— PoWER  O VEB  — CoNTBACT  of  PABTirBBSBIP. 

Const  8.  G.  1868,  art.  14,  ^  8,  providing  that  '*the  real  and  personal  property  of  a 
woman,  held  at  the  time  of  ner  marriage,  or  that  she  may  thereafter  acq  aire, 

*  *  *  shall  be  held  as  her  separate  property,  and  may  be  bequeathed,  devised,  or 
alienated  by  her  the  same  as  if  she  were  unmarried,"  confers  only  such  powers  to 
contract  as  are  necessarily  incident  to  those  expressly  granted,  and  does  not  confer 
the  power  to  enter  into  a  contract  of  partnership. 

2.  8axb. 

Gen.  Bt.  8.  0.  i  2087.  which  provides  that  **a  married  woman  shall  have  the  right 

*  *  *  to  contract  and  be  contracted  with,  as  to  her  separate  property,  in  the  same 
manner  as  if  she  were  unmarried,"  confers  no  power  to  make  a  contract  of  part- 
nership. 
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8.  Samb. 

In  Sooth  OaroUna,  a  married  woman  is  nnable  to  enter  Into  a  contract  of  part- 
Berahlp ;  and  an  aaslRnment  of  her  separate  property,  made  for  the  benefit  of  the 
ereditoTS  of  the  oopartnership,  is  invalid,  in  the  absenoe  of  anf  intent  lo  devote  the 
property  to  the  payment  of  toe  other  partner's  debts. 

4.  BsioppBL— Sbparatb  Bstati  of  Mabbieo  Woman— Invalid  Ck^NTBAor— Mirakb  as 
TO  Law. 

If,  in  South  Carolina,  a  married  woman  enter  into  a  partnership  contract,  in  the 
mistaken  belief  tliat  she  has,  under  the  law,  the  power  to  make  it,  she  is  not,  nev- 
ertheless, estopped  fh>m  afterwards  setting  up  her  incapacity,  and  denying  her  lia- 
bility thereunder. 

MoGowAN,  J.,  dissenting. 

A.ppeal  from  common  pleas  eirenit  court  of  Spartanbnrg  county;  Frasbb* 
Judge. 

This  action  was  brought  by  Marie  L.  Gwynn  against  A.  J.  Gwynn,  her 
husband,  and  0.  P.  Sanders,  trustee.  Plaintiff  alleges  a  partnership  contract 
entered  into  b^ween  herself  and  her  husband  for  the  purpose  of  carrying  on  a 
general  dry-goods  business;  that  their  enterprise  was  unsuccessful,  and  was 
brought  to  a  speedy  termination  by  an  assignment  for  the  benefit  of  creditors, 
by  which  all  the  separate  property  of  the  plaintiff  was  to  be  applied  to  the  pay- 
ment of  the  copartnership  debts.  She  asks  that  the  partnership  contract  be 
adjudged  illegal  and  void,  and  that  the  deed  of  assignment  be  canceled  of  rec- 
ord.   There  was  judgment  for  defendants,  and  plaintiff  appeals. 

Pope  &  SJuind,  for  appellant.  /•  8.  R.  Thomson  and  2>.  R.  ZHtnoan,  for 
respondent. 

MoIyeb,  J.  On  the  eighteenth  of  August,  1884,  the  plaintiff  and  the  de- 
fendant A.  J.  Gwynn,  then  and  yet  being  man  and  wife»  with  a  view  to  the 
formation  of  a  commercial  partnership,  signed  a  paper,  of  which  the  follow- 
ing is  a  copy:  "Spabtanbubg,  S.  G.,  August  18,  1884. 

^  We,  the  undersigned,  have  this  day  formed  a  oopartnership,  for  the  pur- 
pose of  carrying  on  a  general  dry-goods  business  under  the  style  and  firm  of 
Gwynn  &  Co.  A.  J.  Gwynn,  of  the  undersigned,  is.  hereby  authorized  to  hare 
entire  management  of  said  business,  and  to  make  all  contracts,  indorsements,** 
etc.  [Signed]  **M.  L.  Gwynn. 

"A.  J.  Gwynn." 

The  business  was  carried  on  for  a  short  time  under  the  name  of  Gwynn  & 
Co.,  but  very  soon  proved  so  unsuccessful  that  it  was  deemed  necessary  to 
make  an  assignment  for  the  benefit  of  the  creditors.  Accordingly,  on  the 
third  of  March,  1885,  a  deed  of  assignment  was  executed  by  A.  J.  Gwynn  and 
M.  L.  Gwynn,  (the  same  being  also  signed  in  the  partnership  name,  Gwynn 
&  Co.,)  whereby  all  the  partnership  assets,  as  well  as  the  individual  property 
of  A,  J.  Gwynn,  and  the  separate  property  of  the  plaintiff,  were  conveyed  to 
the  defendant  Sanders,  in  trust  that  he  shall  sell  the  same,  and,  after  paying 
all  the  expenses  incident  to  the  assignment,  that  tiie  proceeds  be  ^plied  to 
the  payment  of  the  partnership  debts,  and  the  individual  debts  of  said  A.  J. 
Gwynn  and  M.  L.  Gwynn,  so  that  the  individual  assets  should  be  first  ap- 
plied to  individual  indebtedness,  and  the  residue  thereof,  together  with  the 
partnership  assets,  to  such  of  the  partnership  debts  aa  the  holders  thereof 
would  receive  in  full  discharge  of  their  claims.  The  assignee  havi  ng  accepted 
the  trusts,  and  entered  upon  the  duty  of  carrying  them  out  as  declared  by  the 
deed  of  assignment,  this  action  was  commenced  for  the  purpose  of  having  the 
alleged  partnership  declared  illegal,  and  not  binding  on  the  plaintiff,  and 
for  having  the  deed  of  assignment  set  aside  and  canceled,  and  for  the  purpose 
of  procuring  from  the  defendant  Sanders  an  accounting  for  all  the  separate 
property  of  the  plaintiff  which  went  into  his  hands  under  the  deed  of  assign- 
ment.   The  issues  of  law  and  fact  were  referred  to  a  referee,  who  made  his 
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report,  finding,  as  matter  of  law,  that  the  agreement  between  the  plaintiff 
and  A.  J.  Gwynn,  purporting  to  be  a  contract  of  partnership,  was  illegal  and 
Toid,  apon  the  ground  that  the  plaintiff,  being  a  married  woman,  had  no 
power  to  make  such  a  contract;  and  that  the  deed  of  assignment,  so  far  as  it 
purports*  to  affect  the  separate  property  of  the  plaintiff,  was  likewise  void. 
Upon  exceptions  to  this  report,  the  circuit  judge  held  that  the  contract  of  part- 
nership  was  valid  and  binding  upon  the  plaintiff ;  but  that,  even  if  this  be  not  so, 
still  the  deed  of  assignment  was  good  and  valid,  and  he  therefore  rendered 
Judgment  that  the  report  of  the  referee  be  overruled,  and  that  the  complaint 
be  dismissed.  From  this  Judgment  the  plaintiff  appeals,  upon  the  several 
grounds  set  out  in  the  record,  whereby  two  general  questions  are  presented 
for  the  consideration  of  this  court:  First,  whether  the  alleged  contract  of 
partnership  is  such  a  contract  as  the  plaintiff  had  the  capacity  to  make;  aeo- 
<md,  whether  the  deed  of  assignment,  in  so  £ar  as  it  purports  to  affect  the  sep^ 
arate  property  of  the  plaintiff,  is  valid  and  binding  upon  the  plaintiff. 

The  first  question  involves  an  inquiry  into  the  limitations  upon  the  power 
of  a  married  woman  to  make  a  contract;  thougli,  perhaps,  it  would  be  more 
accurate  to  say  that  it  involves  an  inquiry  into  the  extent  to  which  a  married 
woman  has  been  invested  with  the  power  to  contract.  It  is  universally  con- 
ceded that,  at  common  law,  she  had  no  such  power  at  all,  and  therefore  »i\ 
that  she  may  now  have  must  be  derived  solely  from  some  constitutional  pro- 
vision or  some  statute.  The  only  constitutional  provision  which  we  Iwive 
upon  the  subject  is  that  contained  in  section  8,  art.  14,  Const.  1868,  which 
reads  as  follows:  ^The  real  and  perspnal  property  of  a  woman,  held  at  the 
time  of  her  marriage,  or  that  she  may  thereafter  acquire,  either  by  gift,  grant, 
inheritance,  devise,  or  otherwise,  shall  not  be  subject  to  levy  and  sale  for  her 
husband^s  debts,  but  shall  be  held  as  her  separate  property,  and  may  be  be- 
queathed, devised,  or  alienated  by  her  the  same  as  if  she  were  unmarried: 
provided,  that  no  gift  or  grant  from  the  hiisband  to  the  wife  shall  be  detri- 
mental to  the  just  claims  of  his  creditors."  Now,  it  is  quite  dear  that  this 
provision  does  not,  in  express  terms,  confer  upon  a  married  woman  the  power 
to  make  any  contract  at  all;  and  the  most  that  can  be  said  is  that,  hy  impli- 
cation,  it  confers  the  power  to  make  such  contracts  as  are  necessarily  incident 
to  the  exercise  of  the  powers  expressly  granted.  For  example,  the  power  to 
alienate  being  conferred,  this,  by  implication,  carries  with  it  the  power  to 
make  a  contract  for  the  sale  of  her  separate  property.  So,  the  power  to  ac- 
quire property  by  grant  or  otherwise  being  recognized,  the  power  to  make  a 
contract  for  the  purchase  of  property  would  seem  to  be  a  necessary  incident 
to  such  a  power.  But  this  is  as  far  as  the  constitutional  provision  goes.  It 
confers  no  general  power  to  contract,  either  expressly  or  impliedly,  but  simply 
implies  the  power  to  make  such  contracts  as  are  necessarily  incident  to  the 
exercise  of  those  powers  which  are  conferred.  This  is  so  conclusively  showtt 
by  the  chief  Justice  in  the  opinion  prepared  by  him  in  the  case  of  Aultman  eft 
Taylor  Co.  v.  Rush,  which  may  be  found  in  2  S.  £.  Hep.  402,  that  it  can 
scarcely  be  necessary  to  add  anything  to  what  is  there  so  well  said.  But,  as 
a  different  view  seems  to  be  entertained  by  some  whose  opinions  are  entitled 
to  the  highest  consideration,  it  may  not  be  amiss  to  consider  the  subject  fui 
ther. 

It  is  a  mistake  to  suppose  that  the  case  of  Pelzer  v.  Campbell,  15  S.  G.  581, 
determined  that  the  provisions  of  the  constitution  were  broad  enough  to  con- 
fer upon  a  married  woman  the  general  power  to  contract.  On  the  contrary, 
the  great  question  there  was  whether  it  was  competent  for  the  legislature  tc 
confer  upon  married  women  powers  which  had  not  been  conferred  by  the  con- 
stitution, and  the  court  held  that  it  was;  that  the  provision  of  the  constitu- 
tion above  quoted  was  not  exhaustive  of  the  subject,  and  that  the  legislature 
might  confer  additional  powers  upon  a  married  woman  to  those  mentioned  in 
the  constitution;  and  hence  that  the  act  of  1870,  conferring  upon  a  marr^ 
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woman  the  power  to  contract  generally,  was  not  unconstitutional*  One  of 
the  reasons  given  for  such  a  conclusion  in  that  case  was  stated  in  the  follow- 
ing language:  ^'Based  on  the  law  as  it  then  stood,  the  main  object  of  the  pro- 
yision  in  the  constitution  seems  to  have  been,  not  so  much  to  declare  the 
rights  of  tfie  wife^  as  to  negative  those  of  the  husband  in  regard  to  her  prop- 
erty,— not  to  enable  her,  but  to  disable  him  and  his  creditors;  and  therefore 
no  exhaustive  catalogue  of  all  her  powers  was  intended  to  be  given,  but  only 
a  mention,  in  general  terms,  of  such  of  them  as  were  incident  to  the  main 
purpose  of  excluding  the  rights  of  the  husband."  This  language  is  followed 
by  a  quotation  from  the  case  of  Toumsend  v.  Broion,  16  S.  C.  91,  in  which, 
speaking  of  this  provision  of  the  constitution,  the  following  language  occurs: 
''The  real  purpose  there  does  not  appear  to  have  been  to  confer  any  new 
powers  upon  a  married  woman  by  changing  her  legal  statits,  but  simply  to 
protect  her  property  from  liability  for  her  husband's  debts,  and  to  release  it 
even  from  the  partial  control  of  the  husband  by  dispensing  with  the  necessity, 
which  had  previously  existed,  of  obtaining  his  consent  and  concurrence  be- 
fore her  property  could  be  disposed  of."  In  view  of  the  construction  thus 
authoritatively  placed  upon  the  provisions  of  the  constitution,  we  do  not  see 
how  it  can  now  be  contended  that  the  constitution  confers  upon  a  married 
woman  the  power  to  make  any  contract  except  such  as  is  necessarily  incident 
to  the  powers  therein  expressly  granted. 

But  again,  as  we  are  told  by  that  eminent  author.  Judge  C!ooley:  *' Constitu- 
tions are  to  be  construed  in  the'light  of  the  common  law,  and  of  the  fact  that 
its  rules  are  still  left  in  force.  By  this  we  do  not  mean  that  the  common  law 
is  to  control  the  constitution,  or  that  the  latter  is  to  be  warped  and  perverted 
in  its  meaning,  in  order  that  no  inroads,  or  as  few  as  possible,  may  be  made 
in  the  system  of  common-law  rules,  but  only  that  for  its  definitions  we  are  to 
draw  from  that  great  fountain,  and  that,  in  judging  what  it  means,  we  are 
to  keep  in  mind  that  it  is  not  the  beginning  of  law  for  the  state,  but  that  it 
assumes  the  existence  of  a  well-understood  system,  which  is  still  to  remain  in 
force  and  be  administered,  but  under  such  limitations  and  restrictions  as  that 
instrument  imposes."  Let  us  examine  the  constitutional  provision  which  is 
here  under  consideration  in  the  light  of  this  piinciple.  At  common  law,  as 
we  have  said,  the  civil  existence  of  the  wife  being  merged  in  that  of  her  hus- 
band, her  right  to  hold  property  separate  from  him  was  not  recognized,  and 
she  had  no  power  to  make  any  contract  at  all;  but  courts  of  equity  did,  for 
some  purposes,  recognize  the  individuality  of  the  wife,  as  distinct  from  and 
independent  of  the  husband,  and  especially  did  it  recognize  the  right  of  the 
wife  to  possess  and  enjoy  property  separate  from,  and  independent  of  the  con- 
trol of,  her  husband,  and  did  recognize  the  power  of  the  wife  to  exercise  over 
such  property  all  the  powers  authorized  by  the  instrument  creating  such  sepa- 
rate estate.  But,  however  it  may  have  been  in  England  or  elsewhere,  it  was 
the  settled  law  of  this  state  ''that,  where  property  is  given  or  settled  to  the 
separate  use  of  a  married  woman,  she  has  no  (>ower  to  charge,  incumber,  or 
dispose  of  it,  unless  in  so  far  as  power  to  do  so  has  been  conferred  on  her  by 
the  instrument  creating  her  estate,  which  power  must  be  strictly  pursued. " 
Reid  V.  Lamart  1  Strob.  £q.  27.  Accoi-dingly,  in  that  case,  where,  by  an 
informal  antenuptial  marriage  settlement,  it  was  agreed  that  the  wife  should, 
through  the  intervention  of  a  person  designated  as  her  agent,  have  "the  full 
and  free  disposal"  of  all  of  her  property,  together  with  "the  sole  direction  and 
guidance  thereof, "  it  was  held  that  the  separate  property  of  the  wife  was  not 
liable  for  certain  notes  executed  by  her,  together  with  her  husband,  some  of 
which  were  for  debts  contracted  on  her  account,  upon  the  ground  that  the  in- 
strument creating  the  separate  estate  did  not  invest  her  with  power  to  charge 
her  estate  in  that  way.  But,  on  the  other  hand,  where,  as  in  Clark  v.  Ma^ 
henna,  Cheves,  Eq.  163,  the  instrument  creating  the  separate  estate  of  the 
wife  makes  it  "liable  for  her  own  debts  and  contracts,"  she  may  charge  her 
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estate  hj  note  or  other  contract,  and  her  separate  estate  can  be  subjected  to 
the  payment  of  debts  thus  contracted. 

This  being  the  state  of  th6  law  at  the  time  of  the  adoption  of  the  consti- 
tution, how  are  its  provisions  to  be  construed,  in  the  light  of  the  previous 
well-settled  law?  Is  it  not  manifest  that  the  constitution  did  nothing  more 
than  to  declare  all  the  property  of  a  married  woman  to  be  "her  separate  prop- 
erty," as  well  that  which  she  may  have  at  the  time  of  the  marriage,  as  that 
which  she  may  subsequently  acquire, — thus  superseding  the  necessity  for 
creating  a  separate  estate,  in  each  particular  case,  by  deed  or  will, — and  to 
invest  ber  with  power  to  dispose  of  the  same,  either  by  bequest,  devise,  or  al- 
ienation? It  did  not  create  any  new  estate,  not  previously  Icnown  to  the  law, 
but  simply  declared  that,  upon  every  marriage,  the  wife's  property  sliould  be 
held  as  her  separate  estate, — an  estate  which  was  previously  well  recognized, 
with  all  its  incidents,  but  which,  prior  to  the  constitution,  could  only  have 
been  created  by  deed  or  wjJl.  This  being  so,  in  considering  the  effect  of  the 
provisions  at  the  constitution  in  any  particular  case,  they  should  be  construed 
}ust  as  if  the  same  provisions  were  inserted  in  a  deed,  creating  a  separate  es- 
tate in  a  married  woman.  Now,  if  the  language  used  in  the  constitution  had 
been  incorporated  in  a  marriage  settlement,  or  other  deed  of  trust,  or  in  a 
will,  it  could  not  for  a  moment  be  contended  that  the  wife  was  invested  with 
any  other  powers  than  those  specified  in  such  deed  or  will;  and  if,  as  in  Xa» 
mar  v.  Reid,  supra,  the  power  of  "full  and  free  disposal"  of  her  property,, 
together  with  the  power  to  have  "the  sole  direction  and  guidance  thereof," 
did  not  confer  upon  the  wife  the  power  to  bind  her  estate  by  contract,  evi- 
denced by  a  note  executed  by  her,  much  less  would  the  power  to  bequeath, 
devise,  or  alienate  her  separate  property  carry  with  it  the  power  to  bind  her 
separate  estate  by  contract. 

It  seems  to  us,  therefore,  that  it  is  beyond  dispute  that  the  constitution 
confers  no  power  upon  a  married  woman  to  make  any  contract  except  such  a£^ 
is  necessarily  incident  to  the  powers  expressly  granted;  and  beyond  all  ques- 
tion the  power  to  enter  into  a  contract  of  partnership  is  not  incident  to  anj 
power  granted  by  the  constitution. 

Our  next  inquiry  is  whether  there  is  any  statute  by  which  a  wife  is  invested 
with  the  power  to  enter  into  such  a  contract  of  partnership  as  is  here  in  ques* 
tion;  for  a  married  woman  confessedly  having  no  such  power  at  common  la w^ 
and  none  such  having  been  conferred  by  the  constitution,  it  follows  neces- 
sarily that  those  who  claim  the  existence  of  such  a  power  must  point  out  the 
statute  by  which  it  has  been  conferred.  The  only  statutory  provisions  which 
we  have  upon  the  subject  applicable  to  the  case  now  in  hand  will  be  found  in 
sections  2035-2037,  Gen.  St.  The  first  of  these  sections,  being  nothing  m  jre 
than  a  substantial  repetition  of  the  provisions  of  the  constitution,  need  not 
be  further  noticed.  Section  2036  reads  as  follows:  "A  married  woman  shall 
h^ve  power  to  bequeath,  devise,  or  convey  her  separate  property  in  the  same 
manner,  and  to  the  same  extent,  as  if  she  were  unmarried;  and,  dying  intes- 
tate, her  property  shall  descend  in  the  same  manner  as  the  law  provides  for 
the  descent  of  the  property  of  husbands;  and  all  deeds,  mortgages,  and  legal 
instruments  of  whatever  kind  shall  be  executed  by  her  in  the  same  manner,, 
and  have  the  same  legal  force  and  effect,  as  if  she  were  unmarried. "  Section 
2037  is  in  the  following  language:  "A  married  woman  shall  have  the  right 
to  purchase  any  species  of  property  in  her  own  name,  and  to  take  proper  legal 
conv^ances  therefor,  and  to  contract  and  be  contracted  with,  as  to  her  sep- 
arate property,  in  the  same  manner  as  if  she  were  unmarried:  provided,  that 
the  husband  shall  not  be  liable  for  the  debts  of  the  wife  contracted  prior  to  or 
after  their  marriage,  except  for  her  necessary  support."  These  sections  were 
taken  from  the  act  of  1870,  (14  St.  325;)  but,  when  they  were  incorporated  in 
Gen.  St.  1882,  a  very  important  amendment  was  inserted  in  section  2037,. 
whereby  the  general  power  to  contract,  conferred  by  the  act  of  1870,  was  lim-< 
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ited  80  that  a  marned  woman  could  only  contract  and  be  contracted  with,  *'as 
to  Tier  separate  property,*' — ^tbe  words  italicized  having  been  inaerted  as  an 
amendment  to  the  previous  act, — and  one  of  the  main  inquiries  in  this  case 
is  as  to  the  construction  and  effect  of  that  amendment. 

It  may  be  and  has  been  said  that  the  language  found  in  section  2036,  de- 
claring that  '*all  deeds,  mortgages,  and  legal  instruments  of  whatever  kind 
shall  be  executed  by  her  in  the  same  manner,  and  have  the  same  legal  force 
and  effect,  as  if  she  were  unmarried,"  confers  upon  a  married  woman  the 
same  general  power  to  contract  as  is  possessed  by  si/eme  sole;  but  as  is  con- 
clusively shown  by  the  chief  justice  in  the  case  of  Aultman  <&  Taylor  Co.  v. 
Rush,  hereinbefore  referred  to,  this  cannot  be  regarded  as  the  effeK^t  of  that 
language.  To  give  it  such  an  effect  would  be  wholly  to  ignore  the  amend- 
ment of  1882,  and  would  be  in  direct  conflict  with  the  decision  of  this  court 
in  Hdbenicht  v.  RawlSf  2A  S.  C.  461,  where  it  was  held  that  a  married  wo- 
man was  not  liable  on  a  note  executed  by  her,  as  surety  for  another,  since 
1882;  for  certainly  a  note  is  a  *' legal  instrument."  It  is  quite  clear  that  the 
language  relied  on  only  prescribes  the  manner  in  which  such  powers  as  are 
otherwise  conferred  upon  a  married  woman  shall  be  exerdsed.  To  deter- 
mine the  scope  and  effect  of  the  amendment  of  1882,  it  is  important  to  bear 
in  mind  that  prior  to  its  adoption  the  act  of  1870  had  conferred  upon  a  mar- 
ried woman  general  power  "to  contract  and  be  contracted  with  in  the  same 
manner  as  if  she  were  unmarried, "  and  that,  while  there  could  be  no  dispute 
as  to  the  effect  of  that  language,  there  was  serious  controversy  as  to  whether 
the  legislature  could  constitutionally  confer  such  unlimited  power  upon  a 
marri^  woman;  which  controversy  was  determined  by  the  decision  of  this 
court  in  the  case  of  Pelzer  v.  Campbellt  supra,  holding  that  the  act  of  1870 
was  constitutional.  That  decision  was  filed  on  the  sixteenth  of  November, 
1881,  and  at  the  very  next  session  of  the  legislature,  held  only  a  few  days 
afterwards,  the  amendment  under  consideration  was  adopted,  and  inserted  in 
section  2037,  as  hereinbefore  set  out.  This  conclusively  shows  that  the  law- 
maliing  power  was  not  satisfied  that  the  law  should  any  longer  remain  as  it 
was  declared  to  be  by  the  act  of  1870,  and  therefore  determined  to  make,  and 
did  make,  a  change  in  the  law.  What  was  that  change,  and  what  was  its 
purpose? 

As  we  have  seen,  under  the  previous  law  the  wife  had  general,  unlimited 
power  to  contract;  so  much  so  as  to  enaUe  her  to  bind  her  separate  property  for 
the  payment  of  a  note  signed  by  her  as  surety  for  another.  The  change  de- 
termined on  was,  manifestly,  not  for  the  purpose,  simply,  of  avoiding  that 
particular  evil,  for,  if  that  had  been  the  object,  it  might  have  been  effected 
by  the  insertion  of  a  proviso  to  that  effect,  as  has  been  done  by  some  of  our 
sister  states.  On  the  contrary,  the  change  was  broader  and  more  radicaL  It 
was  not  confined,  simply,  to  such  a  limitation  of  the  general  power  to  contract 
as  would  forbid  a  married  woman  from  contracting  as  surety  for  another, — 
the  particular  kind  of  contract  which,  no  doubt,  prompted  the  desire  for  a 
change  of  the  law, — but  it  was  such  a  limitation  as  would  forbid  her  from 
making  any  contract,  except  a  contract  **a8  to  her  separate  property."  Ita 
manifest  purpose  was  to  protect  the  wife,  by  limiting  her  power  to  contract. 
The  legislature  doubtless  had  in  view  the  object  which  the  court  of  equity 
had  in  recognizing  the  separate  estate  of  married  women,  which,  as  Chancel- 
lor Habfeb  said,  was  to  protect  them  ''against  the  influence  or  practices  of 
their  husbands,  which  might  be  exercised  without  the  possibility  of  detection; 
as,  also,  to  guard  them  against  their  own  generous  or  devoted  impulses." 
This  could  only  be  effected  by  depriving  her  of  the  potoer  to  contract;  for,  if 
left  to  her  own  will,  experience  conclusively  shows  that  a  devoted  and  con- 
fiding wife  could  be  very  easily  induced  to  sacrifice  her  all  in,  perhaps, 
what  every  one  else  would  regard  as  a  desperate  attempt  to  shield  a  reckless 
or  improvident  husband  from  financial  distress,  and  thus  the  law  which  was 
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designed  to  aftord  her  protection  would  be  found  totally  inefficient  to  that  end. 
If  the  purpoee  of  the  amendment  was  not  to  protect  the  wife,  why  should  her 
power  to  contract,  anymore  than  that  of  a  person  aut  juris,  be  limited  at  all? 
We  are  unable  to  conceive  of  any  other  reason.  Hence,  In  considering  the 
validity  of  a  contract  entered  Into  by  a  married  woman,  the  qnesiion  is  not  as 
to  her  intentiorit  for,  if  that  were  so,  then  the  whole  purpose  of  the  amend- 
ment— the  protection  of  the  wife  not  only  against  the  importunities,  or  per- 
haps the  harsher  influences,  of  the  husband,  but  also  against  her  own  gener- 
ous and  devoted  impulses — would  be  defeated;  but  the  sole  question  is  whether 
the  contract  in  question  is  of  such  a  character  as  she  has  the  power  to  make. 

But  it  may  be  asked, if  this  be  so,  why,  then,  did  not  the  legislature  deprive 
a  married  woman  of  the  power  to  make  any  contract  at  all,  thus  affording  her 
complete  protection.  The  answer  is  obvious.  The  constitution  having,  by 
necessary  implication,  at  least,  conferred  upon  a  married  woman  the  power  to 
make  a  contract  for  the  acquisition  or  disposal  of  her  separate  property,  the 
legislature  could  not,  of  course,  deprive  her  of  such  a  power,  but  they  could 
and  did  restrict  the  general  power  to  contract,  previously  conferred  by  the  act 
of  1870,  to  a  power  to  contract  only  "as  to  her  separate  property,"  following 
in  the  line  of  the  constitution.  It  may  be  said,  if  this  be  so,  then  the  act  goes 
no  further  than  the  constitution,  and  was  therefore  totally  unnecessary.  To 
this  there  are  several  answers.  In  the  first  place,  section  2085,  as  we  have 
said,  is  nothing  but  a  repetition  of  the  first  part  of  the  section  of  the  constitu- 
tion, very  nearly  in  totidem  f>erbiif,  and  the  slight  change  in  the  phraseology 
does  not  affect  the  meaning;  and  yet  the  legislature  saw  fit  to  re-enact  this 
portion  of  the  constitutional  provision.  In  the  next  place,  it  will  be  observed 
that  the  word  ''contract"  is  not  to  be  fbund  in  the  constitutional  provision; 
and  hence  the  legislature  might  have  deemed  it  advisable  to  confer^  in  express 
terms,  a  power  which  eotkld  only  be  implied  from  the  provisions  of  the  consti- 
tution. In  the  third  place, — and  this,  we  think,  is  the  proper  view  of  the 
matter, — the  legislature  finding  that  the  constitution  did  not,  in  express  terms, 
confer  upon  a  married  woman  the  power  to  contract  and  be  contracted  with, 
though  such  a  power  might  be  necessarily  implied  in  the  power  to  acquire  and 
dispose  of  her  property,  and  fearing  that  it  might  be  doubtful  whether  the 
further  power  to  make  such  contracts  as  would  be  necessary  or  desirable  for 
the  proper  use,  custody,  preservation,  and  enjoyment  of  the  wife's  property, 
oould  also  be  implied  from  the  general  terms  used  in  the  constitution,  made 
this  enactment  for  the  purpose  of  removing  such  doubt  by  declaring.  In  ex- 
press terms,  that  a  married  woman  might  ''contract  and  be  contracted  with, 
as  to  her  separate  property,  in  the  same  manner  if  she  were  unmarried.'* 

This  being  the  nature  of  the  limited  power  of  a  married  woman  to  make 
contracts,  and  the  purpose  of  the  limitation  being  to  protect  her,  not  only 
from  the  importunities  of  her  husband,  but  also  from  her  own  improvidence 
and  weakness  in  yielding  to  her  own  generous  and  sed-sacrificing  impulses, 
we  are  now  prepared  to  consider  the  first  question  presented  in  this  particular 
case, — ^whether  the  plaintiff  had  the  x>ower  to  make  the  contract  of  partner- 
ship set  up  in  this  case.  It  will  be  observed  that  the  alleged  contract,  a  copy 
of  which  is  set  out  above,  is  expressed  in  the  imost  general  terms.  It  con- 
tains no  provision  that  either  of  the  proposed  parties  shall  put  in,  as  capital, 
any  specified  amount  of  money,  or  any  particular  property.  It  is  simply  a 
bald  agreement  between  husband  and  wife  for  the  formation  of  a  general 
partnership,  in  which  no  particular  terms  are  specified,  and  no  provision  that 
either  or  both  of  the  proposed  partners  are  to  furnish  the  whole  or  any  part  of 
the  capital.  ITow,  we  are  told  by  Chancellor  Kent  in  3  Comm.  2,  that  a  "part- 
nership is  a  contract  of  two  or  more  persons  to  place  their  money,  effects, 
labor,  and  skill,  or  some  or  all  of  them,  in  lawful  commerce  or  business,  and 
to  divide  the  profit,  and  bear  the  loss,  in  certain  proportions. "  And  in  1  Pars. 
Gont.  147,  it  is  said:  "A  partnership  exists  when  two  or  more  persons  corn- 
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bine  their  property,  labor,  and  skill,  or  one  or  more  of  tbem,  in  the  transac- 
tion of  business  for  their  common  profit." 

Now,  inasmuch  as  there  is  no  mention  made  of  any  money,  effects,  or  prop- 
erty in  this  agreement,  if  we  should  regard  this  as  an  agreement  that  each  of 
the  parties  named  should  combine  their  labor  and  skill  in  the  proposed  enter- 
prise, it  is  quite  certain  that  no  such  partnership  could  be  formed  between 
husband  and  wife,  for  the  simple  reason  that  her  labor  and  skill  already  be- 
long to  her  h  usband.  As  we  have  determined  in  the  recent  case  of  Bridgers  v« 
Howelly  3  S.  E.  Rep.  790,  neither  the  constitution  nor  the  statutes  have  made 
any  change  in  the  doctrine,  of  the  conmion  law  that  the  liusband  is  entitled 
to  the  personal  earnings  of  the  wife  because  her  services  belong  to  him,  and 
not  to  her.  But  if,  on  the  other  hand,  the  alleged  contract  of  partnership 
could  be  regarded  as  an  agreement  on  the  part  of  the  wife  to  put  her  separate 
property  into  the  partnership  as  a  part  of  its  capital,  the  very  moment  it  was 
so  put  in  it  would  at  once  cease  to  be  her  separate  property,  and  would  be- 
come the  property  of  the  partnership;  and  hence  any  contract  subsequently 
made  by  the  alleged  partnership  could  not  be  regarded  as  a  contract  made  by 
the  wife. "as  to  her  separate  property," — ^the  only  kind  of  contract  which  sbe 
has  the  capacity  to  make, — and  she  could  not,  therefore,  be  bound  thereby. 
A  married  woman  being  thus  denied  the  capacity  to  assume  one  of  the  liabU- 
ities  necessarily  Incident  to  the  partnerahip  relation,  it  would  seem  to  follow 
necessarily  that'she  has  no  power  to  form  such  a  relation. 

But,  even  if  it  should  be  assumed  that  an  agreement  by  a  married  woman  to 
put  her  separate  property  into  a  partnership,  as  a  part  of  its  capital,  was  a  con- 
tract as  to  her  separate  property,  it  would  be  quite  sufficient,  for  the  decision  of 
this  particular  case,  to  say  that  the  contract  here  set  up  contains  no  such  stip* 
ulatiox)  or  provision.  We  are  not,  however,  disposed  to  rest  our  decision 
upon  that  narrow  ground.  Even  conceding  that  an  agreement  by  a  married 
woman  to  contribute  her  separate  property  to  the  capitol  of  a  partnership,  if 
that  was  all  of  t?ie  agreemenU  would  be  such  a  contract  as  she  was  compe- 
tent to  make,  would  not  conclude  the  inquiry,  for  that  is  not  all  that  is  in- 
volved in  the  contract  of  partnership.  It  most  usually  involves  an  obligation 
to  contribute  one^s  time  and  services,  which  a  married  woman  has  no  right 
to  control,  and,  what  is  much  more  important,  it  involves  a  personal  liability 
for  the  debts  of  the  partnership,  which  a  married  woman  has  no  power  to  in- 
cur, as  such  debts  arise  from  contracts  which  can  in  no  sense  be  regarded  as 
contracts  as  to  her  separate  property.  It  seems  to  us  clear,  therefore,  that» 
even  looking  to  the  property  relations  between  husband  and  wife,  a  contract 
of  partnership  is  not  such  a  contract  as  a  married  woman  has  been  invested 
with  the  power  to  make;  but  when  we  look  tu  the  more  important  and  sacred 
relations  between  man  and  wife,  which  lie  at  the  very  foundations  of  civil- 
ized society,  which  are  liable  to  be  at  least  disturbed,  if  not  absolutely  de- 
stroyed, by  allowing  the  wife  to  enter  into  partnership  with  anyone  with 
whom  she  may  see  fit  to  form  such  a  relation,  we  cannot  suppose  that  the  leg- 
islature ever  intended  to  invest  her  with  such  a  power.  They  certainly  have 
not  said  so  in  express  terms,  and  we  do  not  think  that  such  a  power  can  be 
implied  from  what  they  have  said. 

If,  then,  the  plaintiff  had  no  power  to  enter  into  the  alleged  contract  of 
partnership,  it  follows  necessarily  that  there  could  be  no  partnership  debts, 
and  that,  neither  the  plaintiff  personally,  nor  her  separate  property,  can  be 
held  liable  for  the  so-called  partnership  debts.  It  does  not  seem  to  us  that 
there  is  any  room  for  any  estoppel.  As  we  have  seen,  the  question  is  one  of 
power,  not  of  intention;  and,  in  the  absence  of  any  allegation  and  proof  of 
fraud,  we  do  not  see  how  any  representations,  either  by  word  or  act,  could 
affect  the  inquiry.  There  was,  no  doubt,  an  honest  mistake  on  the  part  of  all 
parties  concerned.  The  creditors  all  knew,  or  had  a  very  ready  means  of  as- 
certaining, that  the  plaintiff  was  a  married  woman.    There  was  no  pretense 
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of  any  concealment  or  misrepresentation  as  to  that.  Indeed,  we  think  the 
evidence  shows  that  the  creditors  knew  that  thej  were  dealing  with  a  partner- 
ship, so-called,  which  purported  to  be  composed  of  husband  and  wife;  and  the 
mistake  which  they,  as  well  as  the  plaintiff,  made,  was  in  supposing  that  the 
plaintiff  had  the  capacity  to  enter  into  such  a  contract.  If  the  plaintiff  had 
nopotoeTf  even  by  an  agreement  in  express  terms,  to  bind  herself  or  her  sep- 
arate property  for  the  payment  of  the  so-called  partnership,  certainly  no  acts 
or  representations  made  by  her,  in  the  absence  of  actual  fraud,  could  have  the 
effect  of  estopping  her  from  denying  a  liability  which  she  had  no  power  to 
incur. 

The  case  of  McLure  v.  Lancaster,  24  S.  C.  278,  which  seems  to  be  much  re- 
lied on  by  counsel  for  respondent,  as  showing  that  it  was  competent  for  the 
wife  to  enter  into  any  business  transactions  with  her  husband,  and  hence  that 
she  might  enter  into  partnership,  differs  very  materially  from  the  present 
case,  and  is  very  far  from  warranting  any  such  conclusion.  In  that  case,  the 
wife  had  conveyed  her  separate  property  to  her  husband,  reserving  to  herself 
the  use  and  enjoyment  of  the  rents  and  profits  during  her  life;  the  property  to 
revert  to  her  in  case  she  survived  her  husband.  Upon  the  death  of  the  hus- 
band, leaving  the  wife  surviving,  she  brought  the  action  against  his  execu- 
tors to  recover  the  rents  and  profits  received  by  him  during  his  life;  and  the 
jury  were  instructed — ^properly,  as  it  was  held — ^that  the  real  question  was 
whether  the  wife  had  permitted  the  husband  to  receive  the  rents  and  profits, 
and  dispose  of  the  same  as  he  pleased,  for,  if  so,  then  a  gift  of  the  rents  and 
profits  from  the  wife  to  the  husband  might  be  implied.  This  necessarily  re- 
sulted from  the  power  conferred  upon  a  married  woman  by  the  constitution 
to  dispose  of  her  separate  property,  which,  of  course,  would  include  the  rents 
and  profits  thereof;  and  that  having  the  power,  by  express  gift,  to  transfer 
the  rents  and  profits  to  the  husband,  such  a  gift  could  very  well  be  implied 
from  her  long  acquiescence  in  the  receipt  and  uncontrolled  disposal  of  them 
by  the  husband.  The  language  used  by  the  chief  justice,  in  delivering  the 
opinion,  shows  conclusively  that  this  right  of  the  wife  to  make  contracts  with 
her  husband,  or,  as  it  is  there  expressed,  enter  into  ''business  transactions" 
with  him,  was  confined  to  contracts  or  transactions  with  reference  to  the 
wife's  separate  property,  and  did  not  extend  to  contracts  or  transactions  gen- 
erally ;  for,  after  stating  the  ruling  of  the  circuit  judge,  the  chief  justice  said, 
(itabcB  ours:)  "When  the  judge  oonflned  such  transactions  to  the  property  of 
the  wife,  it  cannot  be  said  that  he  went  too  far." 

If,  then,  the  plaintiff  was  not  liable  for  the  so-called  partnership  debts,  the 
only  remaining  inquiry  is  whether  the  deed  of  assignment,  in  so  fsur  as  it 
affected  the  separate  property  of  the  plaintiff,  was  valid  and  binding.  Even 
conceding  that,  by  virtue  of  the  absolute  dominion  over  her  separate  property 
with  which  a  married  woman  has  been  Invested  by  the  constitution,  she  might 
sell  such  property,  and  apply  the  proceeds  to  the  payment  of  the  debts  of  her 
husband,  although  the  manifest  object  of  the  constitutional  provision  was  to 
protect  her  property  against  such  debts,  yet  the  question  would  still  remain 
whether  this  deed  of  assignment  was  a  valid  appropriation  of  the  property  of 
the  plaintiff  to  the  payment  of  her  husband's  debts.  A  deed  of  assignment 
is  not  an  absolute  conveyance,  but  it  is  a  conveyance  in  trust  for  the  purposes 
therein  declared,  and,  if  the  object  of  the  trust  fails,  there  is  no  valid  convey- 
ance of  the  property  embraced  in  the  deed,  or,  at  least,  the  title  reverts  to  the 
grantor.  In  Hill  on  Trustees,  '•'842,  we  are  told,  upon  the  authority  of  the 
cases  there  cited,  that  "in  expounding  trusts,  though  created  by  deed,  the  in- 
tention of  the  parties  is  to  be  pursued,  as  much  as  in  cases  of  wills." 

We  must  therefore  inquire,  what  was  the  intention  of  the  plaintiff  in  exe- 
cuting the  deed  of  assignment,  as  derived  from  its  terms?  It  certainly  was 
not  her  intention  to  appropriate  her  separate  property,  or  any  part  thereof,  to 
the  payment  of  her  husband's  debts,  as  appears  clearly  from  the  terms  of  the 
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deed.  It  appears  from  the  several  schedules  attached  to»  and  forming  a  part 
of,  the  deed,  that  the  plaintiff  had  separate  property,  and  was  owing  individ- 
ual debts;  that  her  husband  also  had  Individual  property,  and  was  owing  in- 
dividual debts;  andi  that  there  were  debts,  as  well  as  assets,  of  the  so-called 
partnership,  under  the  name  and  style  of  Gwynn  &  Oo.  This  being  the  con- 
dition of  things,  the  next  inquiry  is,  what  were  the  purposes  of  the  deed, 
what  were  the  intentions  of  the  parties,  as  disclosed  by  its  terms?  The  deed, 
after  stating  the  contracting  parties,  commences  with  a  recital  that  the  par- 
ties of  the  first  part,  the  plaintiff  and  her  husband,  are  indebted  to  divers  per- 
sons; and  being  then  Unable  to  pay  the  same  in  full,  and  being  desirous  to 
provide  for  the  payment  of  the  same  by  an  assignment  of  all  their  property, 
then  proceeds  to  convey  the  same  to  the  defendant  Sanders,  in  tiust  for  the 
purposes  therein  declared,  which,  in  brief,  are  as  follows:  (1)  That  the  in- 
dividual property  of  each  shall  be  applied  to  the  payment  of  their  individual 
debts,  and  any  surplus  that  may  remain  after  such  application  shall  be  applied 
to  the  payment  of  '*  all  the  creditors  of  the  said  A.  J.  Gwynn  and  M.  L.  Gwynn, 
as  partnera;''  (2)  that  the  partnership  assets  shall  be  applied  to  the  payment 
of  the  partnership  debts.  These  purposes,  as  thus  disclosed  by  the  terms  of  the 
deed,  show  clearly  that  it  was  the  intention  of  the  parties  that  the  separate  prop- 
erty of  the  plaintiff  should  be  applied  first  to  the  payment  of  her  own  indi- 
vidual debts,  and  next  to  the  payment  of  such  creditors  of  the  supposed  part- 
nership as  should  be  able  to  establish  their  demands  before  him,  and  that  no 
part  of  her  separate  property  was  to  be  applied  to  the  individual  debts  of  her 
husband.  Now,  if,  as  we  have  seen,  there  was  no  partnership,  there  could, 
of  course,  be  no  copartnership  creditors,  and  therefore  so  much  of  the  deed  aa 
purported  to  appropriate  the  s^iarate  property  of  the  plaintiff  to  the  payment 
of  debts  of  Gwynn  &  Co. — which  must  be  regarded  as  nothing  more  than  the 
individual  debts  of  A.  J.  Gwynn,  contracted  by  him  under  the  name  and 
style  of  Gwynn  &  Ck). — could  not  take  effect  by  reason  of  the  non-existenoeof 
the  declared  object  of  such  appropriation. 

The  fact  that  the  plaintiff  has,  by  the  terms  of  the  deed  of  assignment,  reo* 
ognized  the  existence  of  the  partnership,  and  her  liability  as  partner,  cannot 
affect  the  question;  for,  as  we  have  seen,  the  question  is  one  otpoioert  and 
not  of  intention;  and  if  she  had  no  power  to  enter  into  the  contract  of  part- 
nership by  an  express  agreement  to  that  effect,  certainly  her  subsequent  rec- 
ognition of  it  could  not  make  it  valid.  So,  too,  not  having  the  power  to  make 
any  contract  except  as  to  her  separate  property,  she  could  not,  even  by  express 
admission,  assume  liability  for  a  debt  contracted  by  her  husband  in  the  name 
of  a  partnership  of  which  she  was  erroneously  supposed  to  be  a  member,  as 
that  was  not  such  a  contract  as  she  was  authorized  to  make.  It  seems  to  us, 
therefore,  that  the  deed  of  assignment,  in  so  ftur  as  it  purports  to  appropriate 
any  portion  of  the  separate  property  of  the  plaintiff  to  the  payment  of  any 
debts  contracted  by  her  husband  under  the  name  of  Gwynn  &  Ck>.  should  have 
been  adjudged  a  nullity,  and  not  binding  on  the  plaintiff;  but  that  it  may 
stand  in  so  far  as  it  purports  to  appropriate  her  property  to  the  payment  of 
such  individual  debts  as  may  be  shown  to  be  legally  due  by  her,  as  well  as  in 
so  far  as  it  appropriates  the  individual  property  of  A.  J.  Gwynn  to  the  payment 
of  his  individual  debts. 

The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that  court  for  such  f urthw  proceed- 
ings as  may  be  necessary  to  carry  out  the  views  herein  announced. 

Simpson,  C.  J.,  concurs. 

MoGowAN,  J.,  {dissenting.)  I  cannot  concur  in  this  opinion  so  far  as  it 
relates  to  the  partnership  debts,  and  the  assignment  of  Mrs.  Gwynn  to  pay 
them.    With  great  respect  for  the  opinion  of  my  brethren,  I  find  it  impossible 
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to  agree  with  the  oonstraction  given  to  the  married  woman's  provision  in  the 
ooostitution,  and  to  the  act  of  1870,  as  amended  in  1882,  giving  to  a  marned 
woman  the  power  to  contract  as  to  her  separate  estate.  The  provision  of  the 
constitution  is  in  these  words:  "The  real  and  personal  property  of  a  woman, 
held  at  the  time  of  her  marriage,  or  that  she  may  thereafter  acquire,  shalt  not 
he  subject  to  levy  and  sale  fbr  her  husband's  debts,  but  shall  be  held  as  her 
separate  property,  and  may  be  bequeathed,  devised,  or  alienated  the  same  as 
if  she  were  unmarried,"  etc.  In  construing  this  provision,  it  is  insisted  that 
the  word  "alienated"  does  not,  either  expressly  or  impliedly,  confer  upon  a 
married  woman  any  power  of  disposition  oVlar  her  separate  estate,  except  to 
make  *'a  simple  sale  of  it"  out  and  out;  for  the  reason,  as  claimed,  that  the 
provision  must  be  construed  in  the  light  of  the  common  law,  which  denied  to 
a  married  woman  any  power  to  contract  or  dispose  of  her  property.  As  it 
seems  to  me,  such  construction  is  unauthorized,  for  the  following,  among 
other,  reasons,  stated  in  simple  propositions: 

First  The  very  nature  of  tlie  instrument  in  which  the  provision  appears, 
as  it  seems  to  me,  excludes  such  <K>nstruction.  It  is  a  formal  provision  in 
tlie  constitution,  embodying  the  fundamental  law,  which,  as  is  very  apparent, 
essayed  to  make  very  radical  changes  upon  the  very  subject  of  the  status  of  a 
married  woman  concerning  her  separate  property.  The  common  law  may  be 
repealed  by  a  simple  act  of  the  legislature,  not  to  say  by  the  constitution, — 
the  fundamental  law.  If  it  were  otherwise,  the  old  common  law  could  never 
be  changed  at  all,  which  is  certainly  not  the  case.  If  it  had  not  been  the  in- 
tention to  alter  the  common  law,  why  was  the  provision  inserted  at  all?  In 
the  citation  from  Judge  Oooley,  he  says:  "We  do  not  mean  that  the  common 
law  is  to  control  the  constitution,  or  that  the  latter  is  to  be  warped  and  per- 
verted in  its  meaning,  in  order  that  no  inroads,"  etc.,  "may  be  made  in  the 
system  of  common-law  roles,  but  only  that  for  its  definitions  we  are  to  draw 
firom  that  great  fountain,"  etc.  That  is  certainly  sound  doctrine,  but  I  have 
never  been  able  to  see  wherein  the  common  law  has  ever  undertaken  to  define 
the  word  "alienate"  so  as  to  limit  it  to  a  straight  out  and  out  "sale,"  under 
any  and  all  circumstances. 

Second,  The  proposed  construction  is  absolutely  negatived  by  the  context 
of  the  provision.  It  cannot  be  denied  that  the  other  wocds  in  the  connection, 
"bequeath"  and  "devise,"  confer  substantial  and  important  additional  pow- 
ers upon  a  married  woman  which  before  the  constitution  were  not  allowed 
by  the  common  law;  yet  no  one  has  ever  claimed  that  they  were  not  entitled 
to  their  proper  and  natural  meaning.  As  to  them,  and  that  other  great  power 
of  holding  property  in  her  own  name  without  the  intervention  of  a  trustee, 
we  hear  nothing  of  the  alleged  necessity  of  reading  them  in  the  light  of  the 
common  law.  On  the  contrary,  it  is  perfectly  manifest  that  it  was  the  in- 
tention of  those  who  framed  the  constitution  to  change  the  common  law, 
and  to  repeal  so  much  of  it  as  was  inconsistent  with  the  terms  used,  con* 
strued  in  their  natural  and  proper  sense.  The  meaning  of  the  word  "alien- 
ate" is  quite  as  clear  and  well  defined  as  that  <rf  f'devise, "  and,  if  the  oonunon 
law  is  not  invoked  as  to  one,  why  should  it  be  allowed  to  limit  and  emascu- 
late the  other,  in  palpable  violation  of  the  words  used,  and,  as  I  believe,  of 
the  whole  scope  and  intention  of  the  instrument  itself?  There  cannot  be  the 
least  doubt  as  to  the  intention  of  the  married  woman  provision,  as  ascertained 
by  the  words  used,  as  well  as  by  contemporaneous  construction,  and  the  acts 
of  the  legislature  passed  soon  after  the  adoption  of  the  constitution  to  carry 
into  effect  its  provisions. 

Third.  The  construction  proposed  is  contrary  to  the  dear  meaning  of  the 
word  itself.  Instruments  are  generally  construed  to  mean  what  the  words 
used  naturally  import.  "Alienate"  is  agenei*al  term,  covering  and  embrac- 
ing all  the  different  modes  by  which  property  may  be  legally  transferr^. 
TMb  is  not  only  its  natural  and  proper,  but  its  necessary,  meaning,  in  the 
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connection  in  which  it  appears,  in  order  to  make  tlie  whole  provision  con« 
sifltent  and  harmonious  in  all  its  parts,  particularly  in  reference  to  the  words 
which  follow,  ''by  her,  the  same  as  if  she  were  unmarried." 

Fourth.  The  proposed  construction  is  contrary  even  to  the  equity  doc- 
trines which  were  administered  by  the  old  court  of  chancery  before  the  con- 
stitution was  adopted,  and  when  a  married  woman  had  no  power  to  contract 
except  in  so  far  as  it  was  given  in  the  instrument  creating  her  separate  es- 
tate. As,  for  example,  in  the  case  of  Porcher  v.  Daniel,  12  Eich.  Eq.  349, 
(as  late  as  1866,)  it  was  held  that  "where  property  of  the  wife  is,  by  mar- 
riage settlement,  surrendered  to  her  'full  and  free  disposal,'  she  to  have  'the 
sole  direction  and  guidance  thereof,'  she  has  the  power,  during  coverture,  to 
dispose  of  the  same  absolutely  by  will."  In  delivering  the  judgment  of  the 
court,  Chancellor  Inglis  expressed  what  I  think  was  the  law  tJien,  and  much 
more  certainly  what  the  law  is  now:  "A  married  woman,  having  a  separate 
estate,  and  having  also  a  general  and  absolute  power  of  disposition  over  it, 
may  charge  or  alien  it,  or  any  part  of  it,  or  partially  or  wholly,  temporarily  or 
permanently,  divest  herself  of  her  interest  in  it,  or  in  any  part  of  it,  in  any  of 
the  modes  in  which  the  same  kind  of  property  or  things  may  be  legally  charged 
or  alienated,  ^c,  by  one  who  is  sui  juris;  only  her  intention  to  do  this  must 
be  clearly  manifested,"  etc.  It  seems  to  me  that  the  unrestricted  power  "to 
alienate"  is  quite  as  comprehensive  and  absolute  as  that  given  by  the  words 
"full  and  free  disposal;"  and  that  if  the  constitution  had  never  been  adopted, 
but  the  power  to  "alienate"  had  been  given  in  a  deed  inter  partes f  creating 
the  separate  estate  of  Mrs.  Gwynn,  it  would  have  carried  the  power  to  use 
the  same,  and  to  dispose  of  it  in  the  manner,  and  according  to  any  of  the  dif- 
ferent modes,  indicated  by  Chancellor  Inglis.  The  highest  court  in  the  state/ 
as  late  as  1866,  said  that  was  the  law  then;  and  it  would  certainly  be  surpris- 
ing if  the  provisions  of  the  constitution,  which  we  all  know  were  intended  to 
enlarge  the  powers  of  a  married  woman  over  her  separate  estate,  should  be  so 
construed  as  actually  to  diminish  those  powers. 

Fifth.  I  have  already  in  the  case  of  Au^tman  A  Taylor  Co.  v.  Bush»  2  S. 
E.  Bep.  408,  indicated  my  view  of  the  proper  construction  of  the  act  of  1870, 
amended  in  1882,  so  as  to  give  to  a  married  woman  the  express  power  to  con- 
tract as  to  her  separate  estate,  and  I  need  not  repeat  it  here. 

I  think  the  decree  below  should  be  affirmed. 

(27  S.  C.  691) 

Smith  et  ah  «.  Winn  et  al. 
(Bin>rwM  Court  <if  Bouth  Oaarolina.    December  12, 1887.) 

L  PowBBS— Coupled  with  Trust— Exbootion  bt  Onb  of  thb  Tbubteks. 

By  the  terms  of  a  will,  the  testator  directed  that  his  whole  estate  "shall  be 
appraised  and  divided  by  my  executors,  hereinafter  named.  Into  two  equal  shares.*' 
Hield  to  create  a  power  coupled  with  a  trust,  and  to  be  executed  by  the  executors 
vuiute  officii,  and  that  an  appraisement  and  division  by  the  only  executor  who  qual- 
ified was  valid.^ 

3.  PABTinoir— By  Tbubtbb— Estoppbl. 

An  appraisement  and  division  of  property  bj  an  executor,  approved  of  and  ao- 
quiescea  in  for  a  number  of  years  by  all  parties  interested,  and  in  the  results  of 
which  all  participated,  may  not  be  set  aside  for  irregularities  in  the  proceedings. 

Appeal  from  common  pleas  circuit  court  of  Union  county;  Fbaser,  Judge. 

Action  by  A^a  Smithy  trustee,  and  devisees  in  a  will,  against  Mary  Winn, 

executrix,  and  other  devisees,  to  set  aside  for  irregularities  an  appraisement 

>It  is  held  in  Xllinpit  that  where  a  power  is  given  to  several  executors  to  sell  real  e»- 
tata,  a  sale  by  the  executor  wtio  qualifies  is  valid,  whether  the  power  conferred  is  a 
mere  naked  one,  or  is  coupled  with  a  trust,  or  whether  it  is  of  a  discretionary  or  man- 
datory character.  Ely  v.  Dix,  9  N.  £.  Rep.  62.  A  power  to  sell  real  estate  delegated 
by  a  testator  to  his  executor  as  a  personal  trust  does  not  devolve  upon  the  administra- 
tor with  the  will  annexed.    Hodgin  v.  ToUer,  (Iowa,)  30  N.  W.  Bep.  1. 
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and  diviBion  of  property  made  by  the  executrix  acting  under  the  wiU.    There 
was  a  judgment  for  di'fendants,  and  plainliffs  appeal. 
/.  Q*  McKissiok,  for  appellants.    D.  A.  Toumxetid,  for  respondents. 

Kershaw,  Special  Judge.  On  the  sixth  day  of  April,  1865,  William  Long, 
the  elder,  duly  executed  his  last  will  and  testament,  whereby  he  appointed 
the  defendant  Mary  Winn,  then  Mary  Long,  James  B.  Steedman,  and  his  son, 
William  Long,  executors.  Soon  thereafter,  and  in  the  same  year,  he  died. 
and  his  will  was  admitted  to  probate.  Mary  Long  alone  qualified  as  execu- 
trix thereoL  The  will,  among  other  things,  contained  the  following  provis- 
ion :  "It  is  my  wiU  and  desire,  and  I  do  hereby  direct,  the  whole''  (that  is,  the 
residue  of  his  estate)  "shall  be  appraised  and  divided  by  my  executors,  herein- 
after named,  into  two  equal  shares  or  portions ;  one  of  which,  and  that  one 
which  my  said  wife  shall  choose  or  select,  I  give,  devise  and  bequeath  to  my 
said  wife,  to  have,  use,  and  possess  during  the  term  of  her  natural  life  or 
widowhood,  and  from  and  after  her  death  I  give,  devise,  and  bequeath  the 
same  to  my  children,  and  their  representatives,  subject  to  the  terms  and  con- 
ditions hereinafter  prescribed."  The  other  half  he  directed  to  be  divided  into 
nine  equal  parts,  and  gave  one  part  to  each  of  his  children  by  name,  then 
aliye,  and  the  other  to  be  equally  divided  between  the  two  children  of  a  de- 
ceased son,  to  be  held  for  life,  with  remainders  over.  The  will  also  provides 
that,  "in  estimating  and  appraising  the  value  of  my  estate,  I  direct  that  a 
specie  basis  shall  be  used,  or  such  value  put  upon  my  property  as  it  would 
have  borne  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty." 
The  executrix,  in  the  language  of  the  referee's  report,  "appears  to  have  acted 
with  the  most  exemplary  good  faith,  and  to  have  been  actuated  by  a  desire  to 
do  every  one  of  the  legatees  equal  and  exact  justice.  No  step,  however,  un- 
important, appears  to  have  been  taken  without  the  consent  and  approval  of 
all  the  parties  in  interest,  who  were  of  age  to  consent,  or  without  the  advice 
of  skillful  and  able  counseL" 

In  December,  1865,  the  executrix  caUed  in  four  neighbors,  and  had  an  in- 
ventory and  appraisement  of  the  estate  made  and  filed  in  the  office  of  the  or- 
dinary. No  attempt  was  made  then  to  divide  the  property;  but,  by  agreement 
of  the  adult  legatees,  it  was  kept  together,  and  planted  for  the  common  ben- 
efit. In  August,  1867,  the  legatees  agreed  in  writing  "to  divide  the  estate" 
according  to  the  will.  This  agreement  was  signed  by  all  the  adult  legatees, 
and  the  instrument  proceeded :  "  Owing  to  the  unsettled  condition  of  the  coun- 
try and  the  probability  of  confiscation,  we  agree  to  rent  that  portion  of  the 
land  belonging  to  the  children,  and  divide  the  proceeds  at  the  end  of  each 
year,"  etc.  On  the  twenty-first  March,  1868,  the  property  was  appraised  for 
the  purpose  of  making  a  partition  as  directed  by  the  will;  the  appraisers  hav- 
ing been  appointed  by  the  ordinary,  and  acting  under  his  warrant.  They 
were  three  of  the  former  appraisers.  On  the  same  day,  five  of  the  adult  leg- 
atees signed  a  written  guaranty,  "faithfully,  honestly,  pecuniarily,  and  every- 
thing to  a  cent  of  property,  to  support  the  executors  of  the  above  deceased  in 
any  difficulty  in  law  that  she  may  become  engaged  in  hereafter  concerning 
the  estate.  This,  in  consideration  that  they  do  not  charge  any  commission  on 
the  estate."  Among  the  signers  of  this  guaranty  was  Jane  E.  Smith,  the 
plaintiff,  and  the  cestui  que  trust  of  Asa  Smith,  plaintiff.  All  the  legatees 
who  were  of  age  had  full  notice  of  these  proceedings,  and  consented  to  and 
approved  of  them,  and  received  portion^  ynder  the  partition  made,  including 
Mrs.  Jane  Smith  and  Asa  Smith,  her  trustee.  The  referee  and  the  circuit 
judge  have  concurred  in  the  facts  found,  and  this  court  can  perceive  nothing 
in  the  case  that  would  justify  any  interference  with  their  conclusions.  For 
the  purposes  of  this  opinion,  they  need  not  be  farther  recited  in  this  place. 

The  principal  question  of  law  raised  by  the  ^peal  concerns  the  power  of 
the  executrix  to  make  the  appraisement  and  partition  of  the  estate  now  sought 
v.48.E.no.4 — 16 
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to  be  set  aside.  Had  she  authority  alone  to  execute  fixe  powerconferred  upon 
the  executors  to  appraise  and  divide  the  estate?  If  it  was  a  mere  naked  au- 
thority given  to  several  persons,  all  must  act.  4  Kent.  CJomoL  825;  MalUt 
V.  Smith,  6  Rich.  Eq.  22.  So  if  it  indicates  a  personal  confidence  in  the  per- 
sons named,  and  the  word  ''executors"  is  merely  a  designation  or  title.  Mai- 
let  Y.  Smith.  The  ground  of  the  power  being  personal  confidence,  it  is  prima 
facie  limited  to  the  persons  named>  and  will  not  survive  without  express 
words.  Cole  v.  Wade,  16  Ves.  27.  If,  however,  the  power  be  conferred 
upon  executors  as  such,  without  naming  those  holding  that  office,  and  there 
Is  nothing  to  show  that  it  is  a  personal  trust,  the  execution  of  the  power  ap- 
pertains to  the  office  of  executor,  and  may  be  performed  by  the  person  hold- 
ing the  position,  if  the  execution  of  the  power  be  necessary  in  order  to  carry 
into  effect  the  will  of  the  testator.  Jackeon  v.  Ferries  15  Johns.  M7;  De 
Sauamre  v.  Lyons,  9  B.  0.  496-601;  Forbes  v.  Fecusock,  11  Mees.  &  W.  636; 
Sugd.  Powers,  139.  If  It  be  a  power  coupled  with  a  trust,  it  survives  and 
may  be  executed  by  one  executor  where  the  others  die  or  renounce  the  office. 
The  trust  of  such  a  power,  being  coupled  with  a  trust,  is  that  a  third  party 
has  such  an  interest  as  will  enable  him  to  call  on  the  executors  to  execute  the 
trust.  Jackson  v.  &iven,  16  Johns.  168;  Franklin  v.  Osgood,  14  Johns.  527, 
558;  Taylor  v.  Bmham^  5  How.  266;  Peter  v.  Beverly,  10  Pet.  532. 

It  cannot  be  doubted  that  the  power  in  this  case  was  one  coupled  with 
a  trust,  and  to  be  executed  by  the  executors  f>irtate  oMoiU  and  necessary  to  be 
put  into  exercise  in  order  to  execute  the  provisions  of  the  will.  Henee  it  was 
properly  executed  by  the  only  person  who  qualified  as  executor.  As  to  the 
manner  in  which  the  power  was  executed  in  1868,  we  find  nothing  to  ques- 
tion. The  provisions  of  the  will  were  carried  out  in  ttie  most  reasonable  and 
discreet  manner.  All  the  adult  parties  approved  of  it,  and  participated  in  its 
results^  They  have  acquiesced  in  it  fbr  a  number  of  years,  and  could  not  now 
comphiin  if  any  irregularities  in  the  proceedings  had  been  shown  to  exist.  The 
plaintiffs,  especially,  are  estopped  to  deny  the  validity  of  the  transaction,  by 
their  conduct  in  connection  with  it. 

Nothing  was  decided  by  the  circuit  court  in  regard  to  the  claim  for  commis* 
sions  by  the  executrix.  It  was  made  the  subject  of  a  reference  in  order  to 
ascertain  the  facts  in  regard  to  it. 

It  is  not  necessary  to  say  anything  in  regard  to  the  other  matters  discussed 
on  the  appeal.  It  is  sufficient  to  say  that  we  concur  upon  those  points  with 
the  court  below  for  the  reasons  appearing  in  the  circuit  decree,  and  the  ex* 
cellent  report  of  the  referee. 

The  judgment  of  the  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed, and  that  the  case  be  remanded  to  the  circuit  court  for  such  further 
proceedings  as  may  be  necessary  to  carry  out  the  judgment  of  that  court. 

MolYXB  and  MoGowan,  JJ.,  concur. 

(80  W.  Va.  228)  — - 

KuzuH  «.  FiTTSBUROH,  C.  A  8t.  L.  Ry.  Co. 
{Bupreme  Oawt  nf  Appeah  ef  WtA  Vvrg/iiMa,    November  6, 1887.) 

1.  Tbiait- OBjn)noiiB  to  Evipbngb— Dbmubbbb. 

Upon  a  motioD  of  a  defendant  to  exclude  firoro  the  jury  the  evidence  Introdnoed 
by  the  plaintifl^  the  defendant  will  be  oonsidered  as  a  demurrant,  and  the  plaintiff 
as  demorree,  and  the  motion  to  ezdnde  as  a  demurrer  to  the  evidence. 

2.  Samb. 

8aoh  a  motion  to  exclude  evidence  will  be  considered  as  admitting  the  truth  of 
all  the  evidence  introduced  by  the  plaintiff;  (who  is  treated  as  demurree,)  and  idl 
inferences  therefrom,  that  can  fairly  be  inferred  by  a  jury,  and  as  waiving  all  the 
.  evidence  on  the  part  of  the  defendant,  (who  is  treated  as  the  demurrant,)  whidi 
contradicts  that  offered  by  the  demurree,  and  aU  inferences  from  his  own  evidence 
which  do  not  necessarily  flow  from  it. 
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Si  84MX. 

Upon  the  bearing  of  such  motion,  the  court  shonid  consider  tbe  evidence  which 
is  asked  to  be  excluded  with  all  the  favor,  and  draw  therefrom  all  the  inferences,  it 
would  be  entitled  to  if  the  party  making  the  niotion  to  exclude  had  demurred  to 
the  evidence;  and  in  such  a  case,  if  the  party  offering  the  evidence  would,  on  a 
deinnrrer  thereto  by  the  opposite  party,  be  entitled  to  a  judgment  thereon  in  his 
&vor,  then  tbe  court  should  not  exclude  the  evidence  from  the  jury. 

i.  KaiLBOAD  CoMPAVISB-^NbGLXOBNOS— RUKNIlfO  TBAIN  Iir  CiTUB. 

If  tbe  servants  of  a  railroad  company,  havini;  in  its  charge  one  of  Its  engines  and 
trains  running  within  the  corporate  limits  of  a  <^ty  In  this  state,  to  and  over  a  pub- 
lic wharf  therein,  shall  fail  or  neglect  to  give  notice  at  least  60  rods  before  its  ap- 
proach to  such  wharf  by  ringing  the;  bell  or  blowing  the  whistle  of  the  locomotive 
for  a  sufficient  time  to  give  notice  of  its  approach  thereto*  such  failure  or  neglect  is 
of  itself  negligence  on  tiie  part  of  such  railroad  company. 
(k  Sams. 

The  fact  that  pedestrians  are  accustomed  to  travel  on  a  railroad  at  a  particular 
place,  makes  it  the  dnty  of  such  railroad  company  to  exercise  greater  caution  and 
prudence  in  tbe  operation  of  its  road  at  that  place. 

6.  Same. 

If  such  company  permit  a  train  of  its  cars  to  be  moved  at  that  places  without 
having  some  of  its  servants  in  position  to  give  warning  of  its  approach,  and  to  con- 
trol its  movements,  these  facts  are  of  themselves  actsof  negligenoe. 

7.  Appbaii— Rkvikw— EzoLusioir  of  Bvxdbnob. 

A  case  in  which  it  was  held  that  the  circuit  court  erred  in  excluding  from  the 
jury  evidence  offered  by  tbe  plaint!^  and  instructing  the  jury  to  find  for  the  de- 
fendant. 

{agOabta  by  the  Court,) 

Error  to  dreait  court,  Ohio  county. 

This  is  an  action  brought  in^the  circuit  court  of  Ohio  county  by  Frank  P. 
Nuzum,  administrator  of  George  BunfilU  for  the  use  of  his  widow  and  only 
child,  against  the  Pittsburgh,  Cincinnati  &  St.  Louis  Railway  Company,  for 
the  recovery  of  damages  for  causing  the  death  of  plaintiff's  intestate  by  the 
negligence  of  the  defendant's  savants  and  agents.  The  declaration  contains 
three  counts.  The  flr»t  count  avers  that  the  defendant,  in  the  county  of  Ohio, 
on  the  fifth  of  December,  1881,  on  the  track  of  a  certain  railroad  running 
within  the  corporate  limits  of  the  city  of  Wheeling,  in  said  county,  and  within 
the  corporate  limits  of  said  city,  then  used  and  operated  by  the  defendant  for 
the  purpose  of  running  steam  locomotive  engines  and  cars  on  and  over  the 
same,  did  ^carelessly  and  negligently,  with  great  force  and  violence,  run  its 
cars  upon  and  against  the  said  Qeorge  Bunfill,  and  then  and  there  did  so 
greatly  wound  and  injure  him  that  by  reason  thereof  he  died,  and  that  his 
death  was  caused  by  the  said  wrongful  act  of  the  defendant.  The  second 
count  substantially  avers  the  same,  with  the  additional  facts  that,  at  the  time 
the  injury  was  done,  said  Bunfill  was  lawfully  and  without  negligence  on  his 
part  crossing  the  track  of  the  defendant's  railroad,  within  the  corporate  lim- 
its of  the  city  of  Wheeling,  which  injury  caused  the  instant  death  of  Bunflll; 
and  that  his  death  was  caused  by  the  negligence  and  carelessness  of  the  com- 
pany's servants  in  failing  and  wholly  neglecting  carefully  to  conduct  and  run 
said  cars  in  the  corporate  limits  of  said  city,  and  in  neglecting  to  give  suffi- 
cient signal  or  alarm  on  the  approach  of  said  cars  in  said  corporate  limits  of 
the  city  of  Wheeling,  and  that  his  death  was  caused  by  such  neglect  and  de- 
fault. The  third  couut  substantially  avers  the  same  facts,  and  that  defend- 
ant, by  lie  servants,  did  then  and  there  so  carelessly  and  negligently  manage 
and  conduct  a  train  of  its  cars  that,  by  reason  thereof,  the  cars  iu  said  train 
were  detached  from  the  engine,  to  which  they  had  theretofore  been  attached, 
and,  being  so  detached  and  separated,  ran  with  great  force  and  violence 
against  said  Bunfill,  who  was  then  and  there  passing  in  said  city  near  the 
public  wharf,  and  in  the  direction  of  tbe  defendant's  passenger  depot,  and 
then  and  there  instantly  killed  him.  To  this  declaration  the  defendant  de- 
murred; which  demurrer  being  overruled.  It  pleaded  "not  guUty,"  on  which 
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plea  issue  was  joined.  This  issue  was  afterwards  tried  by  a  Jury;  but,  being 
unable  to  agree  upon  a  verdict,  they  were  discharged.  The  issue  was  again 
tried  by  a  jury,  who  on  the  sixth  of  October,  1884,  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $3,000  damages.  On  the  motion  of  the  defendant,  this  ver- 
dict was  set  aside,  and  the  plaintiff  excepted,  and  his  bill  of  exceptions  sets 
forth  all  the  evidence  offered  on  the  trial.  On  the  twentieth  September,  1886, 
the  case  was  again  tried  by  a  jury,  and  the  plaintiff,  to  maintain  the  issue  on 
his  part,  introduced  and  gave  in  evidence  all  testimony  introduced  by  him  on 
the  second  trial  as  set  forth  in  his  said  bill  of  exceptions,  together  with  the  ad- 
missions of  the  defendant,  made  to  the  jury  in  open  court,  "that  the  defend- 
ant is,  and  at  the  time  of  the  alleged  grievance  in  his  declaration  complained 
of  was,  a  corporation,  operating,  using,  and  running  its  cars  and  engines  over 
and  upon  the  railroad  in  the  declaration  mentioned,  and  that  the  plaintiff's 
intestate  was  killed  on  said  railroad  at  the  time  and  place  named  in  the  dec- 
laration, and  thereupon  rested  his  case  before  the  jury;  and  thereupon  the 
court,  on  the  motion  of  the  defendant,  excluded  from  the  jury  the  testimony 
80  offered  by  the  plaintiff,  on  the  ground  that  it  was  insufficient  to  sustain 
the  issue  on  his  part,  and  directed  the  jury  to  render  a  verdict  in  favor  of  the 
defendant,  which  they  did.  To  this  action  and  opinion  of  the  court  the  plain- 
tiff again  excepted,  and  moved  to  set  aside  the  said  verdict  and  grant  him  a 
new  trial;  which  motion  the  court  overruled,  to  which  the  plaintiff  again  ex- 
cepted, and  the  court,  in  his  last  bill  of  exceptions,  certified  all  the  evidence  in- 
troduced on  the  trial,  and  thereupon  entered  judgment  against  the  plaintiff 
upon  said  verdict.  From  this  judgment,  as  well  as  from  the  judgment  set- 
ting aside  the  verdict  rendered  on  the  second  trial  of  the  issue,  the  plaintiff 
has  obtained  a  writ  of  error. 
22.  White,  for  plaintiff  in  error.    /•  Dmibarf  for  defendant  in  error. 

Woods,  J.,  (qfter  stating  the  foots  as  ahoveA  The  plaintiff  in  error  as- 
signs as  error  (1)  the  action  of  the  court  in  setting  aside  the  verdict  in  his 
favor  for  $8,000;  (2)  in  excluding  from  the  jury  the  evidence  introduced  by 
him  on  the  third  trial  of  the  issue,  and  directing  the  jury  to  render  a  verdict 
in  favor  of  the  defendant;  and  (3)  in  refusing  to  set  this  last  verdict  aside,  and 
grant  him  a  new  trial.  The  evidence  introduced  by  the  plaintiff  on  the  last 
trial  consisted  of  the  admissions  of  the  defendant  made  in  open  court,  as  al- 
ready set  forth,  and  the  testimony  of  sundry  witnesses,  all  of  which  is  fully 
set  forth  in  the  last  bill  of  exceptions.  None  of  the  evidence  offered  by  the 
plaintiff  was  contradicted  or  in  any  manner  impeached,  and  no  evidence  was 
offered  by  the  defendant.  From  the  evidence  of  the  plaintiff  it  clearly  appears 
that  the  plaintiff's  intestate,  at  the  time  of  his  death,  was  a  very  large,  stout, 
healthy,  sober,  moral,  industrious  man,  not  quite  22  years  of  age;  that  he  had 
a  wife  to  whom  he  was  married  on  the  thirteenth  January,  1881,  by  whom  he 
had  one  child;  that  he  was  capable  of  making,  and  did  make,  a  comfortable 
living  for  himself  and  wife,  working  part  of  the  time  while  at  home  raising 
something  for  himself  or  working  for  others;  that  during  part  of  the  two  years 
preceding  and  at  the  time  of  his  death  he  was  employed  as  a  deck-hand  on 
the  steam  tow-boat  Belle  Prince  at  $25  per  month  and  his  boarding ;  that  de- 
ceased, between  8  and  9  o'clock  in  the  morning  on  which  he  was  killed,  left 
the  boat  at  its  landing,  and  walked  up  a  much  frequented  path  leadlnc  from 
the  landing  to  the  defendant's  railroad,  and  crossing  the  same  50  or  60  yards 
north  of  the'defendant's  platform;  that,  from  the  point  this  path  intersects  the 
railroad  track,  a  person  standing  on  the  track  looking  north  could  see  an  en- 
gine or  train  800  yards,  but  looking  at  the  engine  from  that  point  you  could 
not  see  the  train;  that  defendant's  passenger  depot  is  at  the  north  end  of  the 
public  wharf,  and  its  freight  depot  at  the  south  end  of  the  wharf,  more  than 
two  squares  distant;  that  defendant's  railroad,  for  a  considerable  distance  north 
of  the  point  of  intersection  of  said  path  to  the  center  of  the  distance  between 
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its  depots,  has  a  descending  grade,  and  that  a  switch  opened  onto  a  side  track 
at  a  point  nearly  in  front  of  its  passenger  depot;  that  the  defendant,  in  order 
to  transfer  the  engine  drawing  the  train  to  its  freight  depot,  was  accustomed 
to  cut  loose  the  engine  from  the  rest  of  the  train  while  in  motion  at  a  distance 
of  not  less  than  800  feet  from  the  switch,  and  then  increase  the  speed  of  the 
engine,  and  run  ahead  of  the  train,  so  as  to  reach  the  switch,  take  the  side  track, 
and  await  the  rest  of  the  train,  moving  by  its  own  momentum  and  the  force 
of  gravitation,  until  it  passed  the  switch,  when  the  engine  would  again  take 
the  main  track  on  the  rear  of  the  train,  and  push  it  into  the  freight  depot ;  that 
all  of  the  defendant's  railroad  track,  from  the  point  where  it  was  accustomed 
to  so  cut  loose  its  engines  to  its  freight  depot,  was  within  the  corporation 
limits  of  the  city  of  Wheeling,  and  the  whole  distance  between  its  depots  was 
across  the  city  wharf;  and  section  9  of  the  ordinance  of  the  city  of  Wheeling 
expressly  declared  that  "no  locomotive  or  train  shall  be  run  within  the  limits 
of  the  city  of  Wheeling  at  a  speed  exceeding  six  miles  an  hour;"  and  that 
plaintifTs  intestate,  on  that  morning,  between  8  and  9  o'clock,  was  instantly 
killed  by  said  moving  train,  at  a  point  not  more  than  15  yards  from  the  point 
where  said  path  intersects  the  defendant's  track,  by  said  train  moving  by  its 
own  momentum  after  the  engine  had  been  out  loose,  and  after  it  had  reached 
the  switch  and  taken  the  side  track,  which,  according  to  the  deposition  of  the 
witness  Curfman,  the  defendant's  fireman  on  said  engine,  was  about  120  feet 
from  the  point  of  intersection  of  said  path  and  track. 

Among  the  witnesses  whose  testimony  was  introduced  were  three  who  had 
the  best  opportunity  of  knowing  all  the  drcnmstances  preceding  and  attend- 
ing the  kiUing  of  Bunfill.  One  of  these  was  M.  B.  F.  McMeehen,  who  testi- 
fied as  follows:  ''I  live  on  the  Island,  in  Wheeling,  and  I  saw  the  train  that 
killed  BunfiU.  It  was  in  the  morning  between  eight  and  nine  o'clock.  I 
was  standing  on  the  suspension  bridge  about  one-third  of  the  way  from  the 
east  end  of  it,  and  I  could  see  from  the  bridge  clear  down  to  the  depot." 
''When  I  saw  the  train,  I  was  on  the  bridge.  It  was  coming  down  from 
above.  The  engine  had  loosed  from  the  train,  and  the  party  [BunfiU]  came 
np  to  the  railroad,  and  stepped  on  the  main  track,  and  stepped  off  to  let  the 
engine  pass,  and  piesently  the  engine  ran  on  the  switch,  and  he  stepped  back 
again,  and  this  train  that  was  coming  after  the  engine,  ran  over  him.  He 
didn't  notice  it.  After  it  ran  over  him  I  came  down,  to  the  platform, — down 
to  the  depot.  They  picked  up  the  pieces  of  him,  and  put  him  on  a  truck,  and 
covered  him  over. "  In  answer  to  questions  propounded  by  plaintiff's  counsel, 
he  further  said:  **It  was  a  pretty  good  train  of  cars.  I  judge  there  were  nine 
or  ten  cars.  I  think  the  engine  was  running  at  the  rate  of  20  to  25  miles  an 
hour,  and  the  rest  of  the  train  followed  at  8  or  10,  maybe  more.  I  can't  say 
whether  there  were  any  employes  on  that  train  or  not.  I  saw  two  men  jump 
off  from  about  the  middle  of  the  train  when  about  two  cars-lengths  were 
nnder  the  bridge.  I  saw  no  person  towards  the  front  part  of  the  train.  I 
think  if  there  had  been  any  one  there,  I  would  have  seen  him,  unless  he  had 
been  between  the  cars.  I  did  not  hear  the  engine  whistle,  nor  see  any  signal 
from  anybody,  or  hear  any  voice  from  anybody  on  or  about  the  train."  "I 
passed  over  the  bridge  generally  about  three  times  a  day,  and  before  Bun- 
fill's  death  I  noticed  the  train  several  times;  there  was  no  one  on  it, — no  man 
in  front." 

William  Prince  testified  that  his  boat,  the  Belle  Pi-ince,  was  landed  and  lay 
about  50  or  60  yards  above  the  paved  wharf.  The  last  time  he  saw  BunfiU 
aUve  he  was  walking  up  the  hiU  from  the  steam-boat,  just  before  he  got  onto 
the  railroad  track.  The  boat  lay  below  the  suspension  bridge  a  little  piece, 
between  that  and  the  wharf,  right  where  a  Uttle  path  goes  down  the  hiU  about 
50  or  60  yards  above  the  platform.  The  path  bears  down  the  raUroad,  south- 
ward to  the  top  of  the  track,  and  strikes  the  track  between  50  and  60  yards 
from  the  end  of  the  platform.    When  he  saw  BunfiU,  he  was  half-way  up  the 
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hlU  from  the  boat  to  the  railroad  track.  The  next  time  he  saw  him  he  had 
been  ran  over,  and  was  lying  nnder  the  third  car  from  the  forward  end  6t 
the  train.  From  the  time  he  saw  him  going  up  the  bank  a  very  little  time 
elapsed.  The  witness  had  not  walked  more  than  20  or  80  steps  until  be  heard 
the  cars  jumping  the  track.  He  was  then  dead, — mangled  all  up.  He  did  not 
seethe  cars  strike  him,  but  heard  the  noise;  but  just  before  he  heard  the 
noise  of  the  cars  jumping  the  track  he  heard  the  locomotive  on  the  switch 
whistle  "down  breaks."  About  the  time  the  cars  ran  off  the  track  he  saw 
two  men  on  the  train  running  forward  from  the  aft  end  of  the  train  to  the 
front.  Witness  did  not  see  anybody  towards  the  front  end  of  the  train.  He 
could  have  seen  them  if  anybody  had  been  on  the  front  end  of  the  car, — on 
top  of  the  cars. 

It  further  appeared  from  the  testimony  that  other  boats  besides  the  Belle 
Prince,  for  the  last  six  or  seven  years,  had  been  in  the  habit  of  landing  near 
the  same  path,  and  that  many  persons  used  the  path,  but  that,  unless  when  the 
water  was  too  high,  they  could  walk  between  the  railroad  and  the  river,  and 
that  BunfiU  could  have  so  passed  on  that  morning;  that  he  had  been  employed 
on  the  Belle  Prince,  off  and  on  for  two  years,  three  or  four  months  in  the 
year.  From  the  point  on  the  track  BunfiU  must  have  been  struck  there  is 
a  plain  view  of  the  railroad  for  100  yards  above  the  suspension  bridge;  and 
if  standing  on  the  track  at  the  same  point,  and  looking  up  the  road,  you  could 
see  a  train  or  an  engine  for  800  yards. 

The  witness  Curfman,  in  his  deposition  taken  on  behalf  of  the  d^endant, 
but  introduced  in  evidence  by  the  plaintiff,  testified  as  follows:  ''At  the  time 
of  Bunflll's  death,  I  was  a  fireman  on  the  Pittsburgh,  Cincinnati  A  St.  Louis 
Railway.  I  was  present  at  the  time  of  his  death.  I  was  standing  on  the  en- 
l^ne  in  the  gangway  when  I  heard  John  Joyce  caU  to  Hull  to  *  look  out.'  I 
then  heard  the  crash  of  a  brake-beam,  which  caused  me  to  look  to  the  ground, 
and  as  I  did  so  I  saw  a  man  lying  in  the  center  of  the  track  with  his  head 
south.  I  turned  to  Mullegan,  the  engineer,  called  to  Hull,  the  brakeman,  tell- 
ing him  to  stop  the  train,  as  there  was  a  man  under  it."  "  When  I  first  saw 
Bunfill  he  was  just  leaving  the  boat  down  at  the  edge  of  the  river,  and  I  was 
on  the  engine  on  the  main  track  between  the  suspension  bridges  and  the  station 
platform,  going  south. "  "My  engine  was  not  attached  to  the  train.  We  had 
cut  loose  for  the  purpose  of  getting  the  cars  in  front  of  the  engine.  The  en- 
gine was  between  six  and  seven  hundred  feet  from  the  south  end  of  the  train 
when  I  first  saw  BunfiU,  to  the  best  of  my  knowledge.  I  think  the  engine 
and  cars  were  in  full  view  of  Bunfill  from  the  time  I  first  saw  him  until  the 
train  struck  him. "  "I  cannot  tell  where  Bunfill  was  when  the  engine  passed 
him,  as  I  did  not  see  him  after  he  left  the  plank  at  the  boat  until  I  saw  him 
under  the  car."  "I  suppose  the  engine  had  been  on  the  switch  three  or  four 
minutes  before  I  saw  him  under  the  car.  I  did  not  time  it,  but  judge  about 
that  long."  "I  think  there  were  fourteen  or  sixteen  loaded  cars  in  the  train 
that  ran  over  Bunfill  after  it  struck  him.  I  judge  the  train  ran  about  four 
car-lengths."  "From  the  point  where  the  path  crosses  the  track  I  suppose  a 
train  can  be  seen  coming  from  the  direction  of  the  water- works  at  least  a 
quarter  of  a  mile.  At  the  time  the  train  struck  Bunfill  it  was  running  be- 
tween four  and  six  miles  an  hour." 

Such  was  the  evidence  before  the  jury  upon  the  last  trial  of  the  issue  in  this 
cause,  and  the  only  material  question  presented  by  this  record  for  our  consid- 
eration is  whether  the  circuit  court  erred  in  excluding  the  same  from  the  con- 
sideration of  the  jury,  and  in  directing  them  to  find  for  the  defendant.  Be- 
fore a  plaintiff  is  entitled  to  recover  damages  tor  an  injury  done  to  his  person 
or  property  by  a  railroad  company  on  its  railroad  track,  he  is  required  to  prove 
that  the  injury  complained  of  has  in  fact  been  done  by  the  company  or  its 
servants,  and  in  addition  thereto  such  facts  and  circumstances  from  which  a 
Jury  may  fairly  conclude  that  such  injury  was  caused  by  its  negligence,  leav- 
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ing  out  of  consideration  any  qaeatioD  of  contributocy  negligence,  Johman 
Y.  BaUroiid  Co.,  25  W*  Ya,  570.  "Negligence  has  been  defined  by  this  court 
as  the  doing  of  someth|ng  which,  und^  the  circumatances,  a  reasonable  per- 
son would  not  do,  or  the  omission  to  do  something  in  the  discharge  of  a  legal 
duty  which,  under  the  circumstances,  a  reasonable  person  would  do,  and 
which  act  of  commission  or  omission,  as  a  natural  consequence  thereof  di- 
rectly folio  wing,, produces  damage  to  another."  Washington  v.  Railroad  Co,, 
17  W.  Ya.  190.  By  contributory  negligence  is  meant  such  negligence  on  the 
part  of  the  party  injured,  in  his  person  or  property,  that  directly,  in  whole  or 
in  part,  produces  the  injury  complained  of.  As  a  general  rule,  where  a  party 
has  been  guilty  of  contributory  negligence,  he  cannot  recover  for  the  injury 
he  may  thereby  have  brought  upon  himself;  but  such  contributory  negligence 
must  be  such  act  or  acts  as  hf)  could  reasonably  anticipate  would  result  in  his 
injury.  17  W.  Ya.  supra.  What  constitutes  negligence  in  most  cases  is  a 
mixed  question  of  law  and  fact,  and  generally  what  particular  facts  consti- 
tute negligence  in  any  given  case  is  a  question  for  the  oonsideration  of  the 
jury  from  all  the  evidence  before  it  beaiing  on  the  subject,  rather  than  aques-, 
tion  for  the  court;  and  this  is  especially  true  in  cases  of  controverted  facts» 
the  existence  or  non-existence  of  which  may  fairly  be  presumed  to  aifect  the 
mind,  in  a  given  exigency,  as  to  the  question  whether  the  act  is  negligent  or 
otherwise.  Negligence  consists  in  the  failing  to  exercise  that  ordinary  oare 
which  a  party  ought  to  exercise  under  the  particular  circumstances  in  which 
he  is  placed;  and  therefore  a  different  degree  of  care  is  required  when  there 
is  reason  to  apprehend  danger,  from  that  which  is  necessary  when  none  is  to 
be  apprehended.    25  W.  Ya.  supra;  Railroad  Co.  v.  Ogiert  85  Fa.  St.  60. 

The  remote  negligence  of  the  plaintiff  wiU  not  prevent  his  recovery  for  an 
injury  to  his  property  or  hjs  person  which  was  immediatdy  caused  by  the 
negligence  of  the  defendant;  for  the  n^ligenceof  the  plaintiff  which  willde* 
feat  a  recovery  must  be  the  proosimate  cause  of  the  injury.. 

Suffering  domestic  animals  to  run  at  large  and  stray  upon  an  uninclosed 
railroad  track,  where  they  are  killed,  is  n(^  in  general  ^  proximate  cause  of 
the  loss;  and  hence,  although  there  mi^  have  been  some  negligence  on  the 
part  of  the  owner  in  permitting  them  to  run  at  large,  such  n^Ugence  being 
only  a  remote  cause  of  the  loss,  it  will  not  prevent  him  from  recovering  from 
the  railroad  company  the  value  of  the  aniDaals,if  the  immediate  cause  of  their 
death  or  injury  was  n^ligence  of  the  company's  servants  in  conducting  the 
tarain;  for,  although  the  first  and  paramount  duty  of  the  agents  of  the  comr 
pany  is  a  due  regard  for  the  safety  of  the  persons  and  property  in  their  charge 
on  the  train,  ye^so  far  as  is  consistent  with  this  paramount  duty,  they  are 
bound  to  exercise  ordinary  and  reasonable  care  to  avoid  unnecessary  injury 
to  animals  casually  coming  on  their  road,  and  if  the  servants  of  a  railroad  in 
charge  of  a  train  can,  by  the  exercise  of  ordinary  care,  see  and  save  such  do- 
mestic animals  which  have  wandered  on  their  ndlroad,  it  is  iJ^eir  duty  to  do 
so;  and  for  any  injury  to  animals  arising  from  a  neglect  of  such  care  the 
company  is  liable  in  damages  to  the  owner.  It  being  the  duty  of  the  serv- 
ants of  the  railroad  company,  so  far  as  consistent  with  their  other  and  para- 
mount duties,  to  use  ordinary  care  to  avoid  injuring  cattle  on  the  track,  they 
are  bound  to  adopt  the  ordinary  precautions  to  discover  danger,  as  well  as 
to  avoid  its  consequences  after  it  becomes  known.  Blaine  v.  Railroad  Co., 
9W.Ya.252;  Baylor  y.RaUroad  Co.,  Id.  270';  Washington  y.  Railroad  Co., 
17  W.  Ya.  190;  FouOer  v.  Railroad  Co.,  18  W.  Ya.  579;  RaUroad  Co.  v 
Smith,  22  Ohio  St.  227;  RaUroad  Co.  v.  Snyder,  18  Ohio  St.  399. 

We  have  heretofore  decided  that  "the  cause  of  an  injury,  in  contemplation 
of  law,  is  that  which  immediately  produces  it  as  Its  natural  consequence;  and 
therefore,  if  a  party  be  guilty  of  an  act  of  negligence  which  would  naturally 
produce  an  injury  to  another,  but,  before  such  injury  actually  results,  a  third 
person  does  some  act  which  is  the  immediate  cause  of  the  injury,  such  third 
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person  is  alone  responsible  for  it,  although  the  injury  could  never  have  oo- 
ourred  but  for  his  negligence.  The  causal  connection  between  the  first  act  of 
negligence  and  the  injury  is  broken  by  the  intervention  of  the  act  of  a  respon- 
sible party,  which  act  is  in  law  regarded  as  the  sole  cause  of  the  injury." 
Washington  v.  Railroad  Co.,  17  W.  Va.  190;  Blaine  v.  RdUroad  Co.,  9  W. 
Va.  252. 

It  is  the  duty  of  the  engineer  in  charge  of  a  train  moving  or  about  to  move 
to  give  timely  warning  of  its  approach  to  a  crossing  or  other  place  where  the 
public  have  a  right  to  go.  And  it  is  no  less  his  duty  to  use  all  necessary 
means  consistent  with  the  safety  of  those  on  the  train  to  prevent  injury  to  a 
person  on  the  track  in  front  of  a  train  after  his  peril  is  discovered;  and  this 
duty  the  company  owes  even  to  a  trespasser  on  its  track.  The  fact  that  i>e- 
destrians  are  accustomed  to  travel  on  a  railroad  track  at  a  particular  place 
makes  it  the  duty  of  the  servants  of  the  company  to  exercise  greater  caution 
and  prudence  in  the  operation  of  its  road  at  that  place,  whatever  may  be  the 
extent  of  duty  which  the  company  owes  to  such  persons;  and  neither  a  train 
nor  a  single  car  should  be  moved  at  such  a  place  without  some  servant  of  the 
company  in  a  position  to  give  warning  of  its  approach  and  to  control  its 
movements,  and  a  failure  to  give  the  statutory  signals  of  the  approach  of  a 
railroad  train  is  of  itself  negligence  on  the  part  of  the  company;  and  if,  by 
such  negligence,  a  party  is  injured,  the  company  will  be  liable  to  him  for 
damages.  Sherry  v.  Railroad  Co.,  10  N.  £.  Bep.  128.  Many  of  these  legal 
propositions  have  been  expressly  decided  by  this  court,  and  all  of  them  are 
founded  upon  sound  legal  principles  and  a  wise  public  policy.  When  we  con- 
sider the  vast  and  rapidly  increasing  number  of  railroads,  the  number  of  cars 
and  engines  employed,  together  with  the  fact  that  they  are  daily  and  neces- 
sarily coming  in  closer  contact  with  the  large  number  of  persons  who  usually 
travel  along,  across,  and  sometimes  for  short  distances  upon,  their  tracks, 
thereby  greatly  increasing  danger  to  human  life,  we  are  not  disposed  to  relax 
these  rules,  which  even  now  are  scarcely  adequate  to  protect  the  lives  of  those 
who  may  lawfully  cross  or  walk  on  the  track  of  a  railroad. 

In  the  case  in  judgment  it  is  not  necessary  for  us  to  decide  that  the  f^u^ 
introduced  in  evidence  to  the  jury,  as  appears  from  this  record,  were  suffi- 
cient to  prove  such  negligence  on  the  part  of  the  defendant  as  to  entitle  the 
plaintiff  to  the  recovery  of  damages  for  the  injury  complained  of;  nor  are  we 
called  upon  to  determine  whether  the  plaintiff  was  barred  from  such  recov- 
ery by  the  contributory  negligence  of  his  intestate  in  walking  on  the  railroad 
track,  under  the  circumstances  given  in  evidence.  The  real  question  is 
whether  the  court  was  authorized  to  withdraw  these  facts  and  circumstances 
from  the  consideration  of  the  jury.  This  court  has  decided  that  a  party  mov- 
ing to  exclude  the  plaintiff's  evidence  from  the  jury  is  to  be  regarded  as  a  de- 
murrant, and  the  party  adducing  the  evidence  as  a  demurree,  although  there 
is  in  fact  no  demurrer.  Upon  such  motion  the  court  should  consider  the 
plaintiff's  evidence  with  ail  the  favor,  and  give  it  all  the  force,  and  draw 
therefrom  all  the  inferences,  it  would  be  entitled  to  if  there  was  a  demurrer 
filed  thereto  by  the  party  making  the  motion  to  exclude  the  evidence,  and  in 
such  case,  if  the  party  offering  the  evidence  would  on  a  demurrer  thereto  by 
the  opposite  party  be  entitled  to  a  judgment  thereon  in  his  favor,  then  the 
court  should  not  exclude  the  evidence  from  the  jury.  Mitchell  v.  Adanns,  8 
W.  Va.  568;  Johnson  v.  Railroad  Co.,  25  W.  Va.  570.  Upon  a  demurrer  to 
evidence,  the  demurrant  must  be  considered  as  admitting  the  truth  of  all  the 
evidence  introduced  by  the  demurree,  and  all  inferences  that  can  reasonably 
be  inferred  by  a  jury  therefrom,  and  as  waiving  all  the  evidence  on  his  part 
which  contradicts  that  offered  by  the  demurree,  and  all  inferences  from  his 
own  evidence  which  do  not  necessarily  flow  from  it.  And  where  there  is  a 
demurrer  to  evidence,  the  question  in  the  appellate  court  is  not  whether  or  not 
a  fact  ought  to  be  taken  as  established  by  the  evidence,  but  is  would  the  court  set 
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aside  the  verdict  if  the  Jury  on  the  evidence  had  so  found  the  fact?  And,  if  the 
verdict  so  finding  the  fact  would  not  be  set  aside*  such  fact  ought  to  be  con- 
sidered as  established  by  the  evidence  demurred  to.  Fowler  v.  Railroad,  18  W. 
Va.  579;  Miller  v.  Insurance  Co.,  8  W.  Va.  515;  Muhleman  v.  Insurance 
Co.,  6  W.  Va.  508;  Insurance  Co.  v.  Wilson,  29  W.  Va.  — ,  2  S.  E.  Kep.  888. 

By  section  61,  Acts  1882,  it  is  declared:  "A  bell  or  steam- whistle  shall  be 
placed  on  each  locomotive  engine,  which  shall  be  rung  or  whistled  by  the 
engineer  or  fireman  at  a  distance  of  at  least  sixty  rods  from  the  place  where 
the  railroad  crosses  any  public  street  or  highway,  and  kept  ringing  or  whist- 
ling for  a  time  sufficient  to  give  due  notice  of  its  approach  till  such  street  or 
highway  is  reached,  ♦  ♦  ♦  and  the  corporation  owning  or  operating  the 
railroad  shall  be  liable  to  any  party  injured  for  all  damages  sustained  by  such 
neglect.  *'  It  only  remains  to  apply  these  legal  principles  to  the  facts  in  this 
case,  and  to  determine  whether  we  would  have  been  justified  in  setting  aside 
a  verdict  If  the  jury,  upon  considering  all  evidence  in  the  case,  had  found  for 
the  plaintiff. 

The  rule  in  relation  to  motions  for  new  trials,  on  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence,  is  that,  to  justify  the  court  in  granting  a  new 
trial  for  such  cause,  "the  evidence  must  be  plainly  insufficient  to  warrant  the 
finding  of  the  jury,"  and  the  court  will  not  interfere  with  the  verdict  of  the 
jury  on  the  ground  that  it  is  contrary  to  the  evidence,  merely  because,  if  upon 
the  jury,  it  would  have  given  a  different  verdict.  Grayson's  Case,  6  Grat. 
712;  State  v.  Flanagan,  26  W.  Va.  116;  Vaiden  v.  Com.,  12  Grat  717.  Of 
what  negligence  had  Bunfiil  been  guilty  at  the  time  he  was  killed?  He  had 
left  the  boat  and  was  going  over  to  the  Belle  Prince  office  in  the  city  of  Wheel- 
ing, situated  on  Water  street,  100  yards  from  the  depot.  To  do  so  he  took  a 
footpath  leading  from  the  boat-landing  to  the  railroad,  over  which  path  many 
persons,  without  objection  from  the  defendant,  were  accustomed  to  cross  or 
walk  on  or  beside  the  track.  About  the  time  he  reached  the  track,  he  was 
obliged  to,  and  did,  step  off  the  track  to  allow  the  defendant's  engine  to  pass 
him,  and  waited  until  it  had  reached  and  entered  the  switch,  when  he  stepped 
on  the  track,  and  walked  in  the  middle  of  it  for  a  distance  not  exce^ng 
45  feet,  when  he  was  struck  by  the  train  of  14  loaded  cars  moving  at  a  rate 
of  not  more  than  10  nor  less  than  4  miles  an  hour,  and  instantly  kSled.  His 
contributory  negligence  ''hath  this  much,  and  nothing  more." 

The  moving  train  was  the  immediate  cause,  and  his  negligence  in  so  walk- 
ing on  the  track  was  the  remote  cause  of  his  death.  It  was  his  duty  to  use 
his  eyes  and  ears  to  guard  against  the  approach  of  a  coming  train.  He  had 
done  so,  and  seeing  the  plaintiff's  engine  coming  towards  him  at  the  rate  of 
20  or  25  miles  an  hour  he  waited  until  it  was  on  the  switch,  when  he  again 
stepped  on  the  track,  but  unfortunately  failed  to  observe  the  approaching  cars 
which  liad  been  cut  loose  from  the  engine.  If  he  had  looked  up  the  road  he 
could  have  seen  the  approaching  train  for  at  least  900  feet,  as  the  track  for 
that  distance  was  in  full  view.  He  used  his  eyes  to  avoid  the  engine  and  to 
see  it  on  (he  switch  about  40  or  50  yards  distant,  while  the  noise  of  the  en- 
gine passing  at  the  rate  of  20  miles  an  hour  probably  prevented  him  from 
hearing  the  comparatively  noiseless  approach  of  the  coming  train.  No  bell 
or  wh£tle  on  the  locomotive  sounded  to  alarm  him,  and  no  signal  of  any  kind 
was  given,  nor  was  there  any  person  on  the  coming  train  to  observe  him  or 
warn  him  of  his  peril  or  to  arrest  the  movement  of  the  train,  which,  in  all 
probability,  could  easily  have  been  done  in  time  to  save  his  life.  The  sei*^ 
ants  of  the  company  permitted  the  train  to  move  on,  uncontrolled,  in  apparent 
disregard  of  the  safety  of  any  unfortunate  who  might  be  in  its  pathway.  If, 
as  we  have  shown,  it  is  the  duty  of  the  servants  of  a  railroad  company  in 
charge  of  its  trains,  ''so  far  as  consistent  with  their  other  and  paramount  du- 
ties, to  use  ordinary  care  to  avoid  injuring  cattle  on  the  track,  and  that  they 
are  bound  to  adopt  the  ordinary  precaution  to  discover  dandier  as  well  as  to 
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avoid  its  CQnseqaenceB  after  it  becomes  known,"  what  shall  be  said  of  the  con- 
duct of  the  defendant's  servants  having  charge  of  these  fourteen  loaded  cars, 
cut  off  from  the  engine,  moving  at  the  rate  of  fonr  to  six  miles  an  hour  on  a 
down  grade,  along  its  track  across  the  public  wharf,  without  any  person  on 
the  lookout  to  discover  or  avoid  danger?  If  the  deceased  could  see  the  train, 
so  could  he  have  been  seen  by  any  person  on  or  near  the  front  end  of  the  train 
in  time  to  warn  him  of  his  danger,  or  to  stop  the  train.  If,  by  adopting  the 
ordinary  precaution  of  having  one  of  the  brakemen  of  the  train  stationed  so 
that  he  could  observe  the  track  for  the  distance  of  900  feet,  he  must  have  ob- 
served the  peril  of  Bunfill,  and  might  have  stopped  the  train,  or  warned  him 
of  his  danger  in  time  to  save  his  life.  The  facts  that,  from  the  time  the  train 
came  in  sight  after  it  had  been  cut  loose  from  the  engine  until  Bunfill  was 
killed,  no  person  was  visible  on  the  train,  no  warning  or  signal  of  a  coming 
.train  was  given,  although  it  was  rapidly  approaching  a  locality  where  it  was 
known  that  pedestrians  from  the  boat-landing  had  for  years  been  accustomed 
to  pass  over  the  railroad  track,  and  that  all  the  movements  of  the  engine  and 
the  train,  from  the  time  it  was  first  seen  until  Bunfill  was  killed,  were  within 
the  city  limits,  and  witliin  much  less  than  60  rods  from  the  public  wharf,  and 
that,  in  open  disregard  of  the  statute,  no  bell  was  rung  nor  whistle  sounded, 
until  the  engine  had  finished  its  run  and  was  safe  within  the  switch,— what 
inferences  and  conclusions  as  to  the  question  of  the  defendant's  negligence  a 
jury  might  have  fairly  made  from  a  consideration  of  all  these  facts  and  cir- 
cumstances we  are  not  prepared  or  required  to  say,  but  we  cannot  say  that  the 
case  made  by  this  evidence  is  such  that  reasonable  men,  unaffected  by  bias  or 
prejudice,  would  be  agreed  concerning  the  presence  or  absence  of  due  care  on 
the  part  of  Bunfill  or  of  the  defendant;  nor  can  we  say  that  the  facts  of  this 
case  are  so  nnambiguous  that  there  is  no  room  for  two  honest  and  appar- 
ently reasonable  conclusions  on  that  question;  nor  that,  if  the  jury  upon  these 
facts  and  ciicumstances  had  found  the  issue  for  the  plaintiff,  we  would  have 
felt  Justified  in  setting  the  same  aside  as  unwarranted  by  the  evidence.  If, 
treating  the  defendant's  motion  to  exclude  the  plaintiff's  evidence  as  a  de- 
murrer thereto,  the  circuit  court,  considering  the  same  with  all  the  f^vor, 
and  giving  it  all  the  force,  and  drawing  ther^om  all  the  inferences,  to  which 
it  would  be  entitled,  had  rendered  judgment  thereon  in  favor  of  the  plaintiff, 
we  could  not  have  said  that  its  judgment  was  unwarranted  by  the  evidence. 

Bnt  it  is  further  contended  by  the  plaintiff  in  error  that  the  circuit  court 
erred  to  his  prejudice  in  setting  aside  the  verdict  rendered  in  his  favor  on  the 
second  trial  of  the  issue  for  $3,000,  and  that,  for  this  supposed  error,  he  is 
entitled  to  a  reversal  of  the  judgment,  and  to  have  judgment  entered  in  his 
favor  for  the  amount  of  that  verdict.  It  is  not  necessary  for  us  to  indicate 
what  would  have  been  our  judgment  on  that  view  of  the  case  if  it  had  been 
presented  in  such  manner  as  to  authorize  us  to  consider  it.  This  we  are  un- 
able to  do;  for  there  is  nothing  in  the  record  to  show  or  even  suggest  upon 
what  grounds  or  for  what  cause  the  verdict  was  set  aside.  It  is  true,  the  bill 
of  exceptions  contains  all  the  evidence  which  had  been  introduced  to  the  jury 
on  that  trial.  All  this  was  done  before  the  verdict  was  found;  but  the  record 
is  silent  as  to  the  causes  for  which  it  was  set  aside.  Many  causes  can  be  con- 
jectured sufficient  to  authorize  or  require  the  court  to  set  aside  the  verdict. 
It  may  have  been  because  the  court  deemed  the  evidence  wholly  insufficient 
to  warrant  the  verdict,  or  it  may  have  been  on  account  of  the  misconduct  of 
some  of  the  jury,  or  the  officer  having  them  in  charge,  or  of  the  plaintiff  him- 
self. In  the  absence  of  all  evidence  on  this  point,  we  are  bound  to  presume 
that  the  verdict  was  set  aside  for  good  and  sufficient  reasons. 

We  are  therefore  of  opinion  that  the  circuit  court  did  not  err  in  setting  aside 
the  said  verdict;  but  we  are  further  of  opinion  that  the  circuit  court  did  err 
in  excluding  from  the  jury  the  evidence  offered  by  the  plaintiff,  and  in  directr 
Ing  the  juiy  to  find  a  verdict  for  the  defendant,  and  in  refusing  to  set  the 
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same  aside,  and  in  refosing  to  grant  the  plaintiff  a  new  trial;  and  that  for 
these  errors  the  Judgment  of  the  Gircuit  court  must  be  reversed,  with  costs  to 
the  plaintiff  in  error.  And  this  court  now  proceeding  to  render  such  judg- 
ment as  the  circuit  court  ought  to  have  rendered,  it  is  considered  that  the 
verdict  of  the  jury  be  set  aside,  and  a  new  trial  granted,  the  costs  whereof 
shall  abide  the  result  of  the  trial,  and  this  cause  is  remanded  to  the  circuit 
court  for  a  new  trial  to  be  had  therein,  and  to  be  further  proceeded  in  accord- 
ing to  law. 

Johnson,  Green,  and  Snydeb,  JJ.,  concurred. 


CIS  Oa.  767) 

New  England  Mortgage  Seouritt  Go.  v.  Bobson  €i  al, 

(Supreme  Oouti  of  Georgia,    November  12,  1887.) 

1.  BzxoDTzoN— Valioitt  op  Salb— Disoharoi  op  Libk. 

A  bill  to  set  aside  a  sherifiTs  deed  on  execution  sale,  alleged  that,  after  the  sheriff 
bad  been  notified  that  the  executions  on  which  certain  land  was  sold  had  been  paid 
and  dischaTKod  by  complainant,  he  proceeded  to  sell  the  land  to  the  other  demnd- 
ant.    Held  that,  on  demurrer,  the  facts  being  oonfened,  the  sale  was  void. 

S,  Saks— Salx— AonoH  to  Sbt  Abidb— Eqizity. 

A  bill  to  set  aside  a  sheriffB  deed  alleged  that,  at  the  sale  of  the  real  estate,  the 
porcbaser  stated  that  it  was  sold  subject  to  the  homestead  right  of  defendant  in  the 
execution,  but  that  he  procured  the  sheriff  to  give  him  a  deed  in  fee.  ^eU,  that  a 
demurrer  to  the  bill  for  want  of  equity  was  improperly  sustained. 

Bl  Equitt— AcnoN  to  Sbt  Asidb  Dbbd— Rsmbdt  at  Law. 

A  bill  was  filed  to  set  aside  a  sheriff's  deed  obtained  by  fraud.  EM,  that  there 
was  no  adequate  remedy  at  law,  to  reform  or  set  aside  the  deed,  and  defendants 
should  be  compelled  to  plead  or  answer. 

4.  JuDGinniT~RBB  Adjubicata— Hboobd  ahd  PLXADiiroe. 

A  bill  by  a  mortgagee  to  set  aside  a  deed  by  a  sheriff,  on  the  ground  of  Arand,  al- 
leged that  the  grantee  in  the  deed  had  obtained  an  injunction  against  the  mort- 
gagee, restraining  it  from  enforcing  its  Judgment  of  foreclosure  against  the  land 
conv^ed  by  the  deed,  but  did  not  set  out  the  bill  or  decree  in  the  injunction  suit 
Held  that,  as  it  was  impossible  from  the  record  to  determine  whether  the  matter 
had  been  adjudicated  in  the  injunction  suit,  a  demurrer  on  the  ground  of  ref  adju- 
dieata  was  improperly  sustained. 

Error  from  superior  court,  Washington  county;  Lttmpkin,  Judge. 

The  New  England  Mortgage  Security  Companj,  complainant,  filed  a  bill 
against  J.  A.  Bobson,  trustee,  and  G.  A.  WaU»  sheriff,  defendants,  to  set  aside 
a  deed  made  to  Bobson  by  the  sheriff,  for  fraud.  The  bill  was  dismissed  on 
demurrer,  and  complainant  appealed. 

/.  W.  Robinson,  for  plaindfC  in  error.  /.  A.  Bobson,  for  defendant  in 
error. 

Blandford,  J.  The  New  England  Mortgage  Security  Company  exhibited 
its  bill  in  equity  against  J.  A.  Bobson,  trustee,  and  C.  A.  Wall,  sheriff,  in 
the  superior  court  of  Washington  county.  The  bill  alleged,  substantially, 
that  the  seoarity  company  had  loaned  to  Bichard  P.  Bynum  $1,250,  nnd  had 
taken  as  security  therefor  a  mortgage  on  a  certain  tract  of  land  in  Washing- 
ton county;  that  afterwards  two  executions  were  levied  upon  this  land  in 
favor  of  other  parties,  and  the  land  brought  to  sale  thereunder;  that  at  the 
time  of  that  sale  Bobson,  the  purchaser  at  the  sale,  proclaimed  that  the  land 
was  sold  subject  to  the  right  of  the  defendant  in  execution  to  take  a  homestead 
therein  of  the  value  of  $2,000  in  realty;  that  Bobson  then  fraudulently  pro- 
cured the  sheriff  to  make  him  a  deed  in  fee  to  the  land,  without  saying  any- 
thing in  the  deed  of  the  right  of  the  defendant  in  execution  to  take  a  home- 
stead in  it.  The  bill  further  alleges  that  this  purchase  on  the  part  of  Bobson 
was  fraudulent,  because,  after  the  complainant  had  notified  the  sheriff  and 
Robson  that  the  older  of  the  executions  under  which  the  land  was  sold  had 
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been  paid  off  and  discharged  by  the  complainant,  and  had  requested  the  sher- 
iff to  so  enter  it,  and  return  it  to  the  clerk's  office,  the  sheriff,  nevertheless, 
proceeded  to  sell,  and  Eobson  to  purchase,  the  property.  The  bill  further  al- 
leges that  after  Robson  had  purchased  the  property,  and  obtained  this  deed 
from  the  sheriff,  he  filed  a  bill  in  the  circuit  court  of  the  United  States  for  the 
Southern  district  of  Georgia,  for  the  purpose  of  enjoining  the  security  com- 
pany from  enforcing  against  said  property  the  judgment  of  foreclosure  ob- 
tained in  that  court  in  favor  of  the  company  against  Bynum;  that  the  court 
granted  the  injunction,  and  that  therefore  the  complainant  could  not  proceed 
at  law.  These  are  substantially  the  facts  alleged  in  this  bill.  The  bill  was 
demurred  to,  upon  the  ground  that  there  was  no  equity  in  the  bill,  that  there 
was  an  adequate  remedy  at  law,  and  because  the  matters  therein  stated  had 
been  adjudicated  in  the  United  States  circuit  court.  The  court  sustained  the 
demurrer,  and  dismissed  the  bill;  and  the  complainant  excepted  to  that  decis- 
ion, and  brings  the  case  here  for  our  consideration. 

1.  We  think  that  there  was  equity  in  the  bill;  the  allegations  in  the  bill  be- 
ing confessed  by  the  demurrer  to  this  extent;  that  the  sale  wiis  fraudulent  and 
void,  if  it  was  brought  on  by  an  execution  founded  upon  a  judgment  which 
had  been  discharged  and  paid  off. 

2.  We  think,  furthermore,  that  if  this  property  was  sold  subject  to  the 
homestead  right  of  Bynum,  the  defendant  in  execution,  and  if  Robson,  the 
purchaser,  so  proclaimed  at  the  sale,  and  afterwards  procured  the  sheriff  to 
make  him  a  deed  in  fee,  that  was  a  fraud,  and  would  give  this  company,  which 
is  alleged  by  the  bill  to  be  a  creditor  of  Bynum,  a  right  to  have  that  deed  either 
set  aside  or  vacated  for  fraud,  or  else  reformed  so  as  to  make  it  speiUc  the  truth ; 
so  we  think  the  court  erred  in  sustaining  the  demurrer  upon  the  ground  that 
there  was  no  equity  in  the  bill. 

3.  As  to  the  next  ground  of  demurrer,  that  there  was  an  adequate  remedy 
at  law,  it  is  very  manifest,  from  the  facts  stated,  that  there  was  no  adequate 
remedy  at  law  to  reform  the  deed  or  set  it  aside  for  fraud.  At  least,  if  there 
is  such  remedy  at  law,  it  is  more  adequate  and  complete  in  a  court  of  equity; 
and  we  think  that  ground  of  demurrer  should  have  been  overruled. 

4.  The  last  ground  of  demurrer  was  that  the  matter  had  been  adjudicated 
in  the  circuit  court  of  the  United  States,  as  appeared  from  the  bill.  It  will 
be  seen  by  this  bill  that  the  allegations  are  somewhat  loose,  and  there  is  noth- 
ing stated  therein  which  would  authorize  us  to  pass  upon  the  question  of 
whether  matter  stated  in  the  bill  was  adjudicated  between  these  parties  in 
the  United  States  court.  The  bill  exhibited  in  the  United  States  court  is  not 
here;  neither  is  the  decree,  or  anything  of  the  sort.  It  is  utterly  impossible 
for  us  to  determine  whether  the  matter  was  adjudicated  in  that  court  or  not. 
We  think,  therefore,  that  the  court  below  committed  error  in  sustaining  the 
demurrer.  He  should  have  retained  the  bill,  and  required  the  defendants  to 
plead  or  answer.  The  defendants  could  have  pleaded  to  the  bill  the  judgment 
rendered  by  the  United  States  court,  with  such  allegations  as  would  have 
shown  whether  or  not  the  case  had  been  adjudicated  by  that  court  between 
these  parties;  or  they  might  have  done  this  by  way  of  answer.  The  plea,  we 
think,  would  be  the  best  way;  and  demurrer  to  that  plea  would  deterniine 
this  question,  in  our  judgment,  of  whether  the  matter  had  been  already  passed 
upon  by  the  circuit  court  of  the  United  States,  and  determined  in  favor  of  Rob- 
son. 

So  we  reverse  the  judgment  of  the  court  below  sustaining  the  demurrer  and 
dismissing  the  bill.    Judgment  reversed. 
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(80  Ga.  SO) 

'Bowk  et  aX  o.  Dottereb. 
{Buprmne  Court  of  Oeorgia,    October  8,  1887.) 

OOHTBACflB— IlTTKKLIKBATIONe— EzPLAlf  ATION  OP. 

Where  a  written  contract  is  unambSguoos,  and  there  is  no  allegation  of  ft-aud  or 
mistake,  it  is  not  error  to  refuse  to  allow  a  party  to  testify  as  to  the  purpose  of  cer- 
tain interlineations,  and  as  to  the  person  who  made  them. 

Error  from  city  court  of  Atlanta;  Van  £pps,  Jadge. 
Weil  &  Brandt^  for  plaintiffs  in  error.    Harrison  &  Feeples  and  F.  H.  MH 
ler,  for  defendants  in  error. 

Blandpobd,  J .  Dotterer  brought  his  action  agai  nst  Mrs.  Bo  we  and  several 
other  persons,  upon  a  written  agreement,  seeking  to  recover  a  sum  of  money 
which  he  alleged  was  due  for  certain  land  which  he  had  sold  to  Mrs.  Bo  we; 
these  other  parties  being  security  for  her  in  the  payment  of  the  money.  A 
verdict  was  had  for  the  plaintiff,  and  the  plaintiffs  in  error  moved  for  a  new 
tilal,  which  was  refused;  and  this  refusal  to  grant  a  new  trial  is  excepted  to, 
and  the  case  is  brought  here  for  our  consideration. 

The  only  ground  in  the  motion  for  new  trial,  except  the  general  grounds, 
is  this:  ''Because  the  court  refused  ta  allow  Wm.  F.  Bowe  to  testify  that  the 
following  interlineation  in  the  written  agreement,  to- wit,  '  amounting  in  the 
aggregate  to  four  hundred  dollars,  or  less,  exclusive  of  interest,'  was  put  in 
there  at  his  request,  and  for  the  purpose  of  limiting  his  liability  on  said  agree- 
ment to  that  sum,  and  that  it  was  the  distinct  agreement  that  under  no  cir- 
comstances  was  he  to  incur  a  greater  liability  than  the  said  sum  of  four  hun- 
dred dollars.*'  The  question  whether  this  testimony  ought  to  have  been  al- 
lowed or  not  depends  upon  the  agreement  itself.  This  is  an  action  upon  the 
agreement,  and  there  is  no  defense  set  up  here  that  the  agreement  does  not 
speak  the  real  intention  of  the  parties,  and  no  attempt  to  reform  the  agree- 
ment,— ^to  put  in  something  that  was  left  out  by  mistake.  Look  at  this  agree- 
ment, and  see  if  there  is  any  ambiguity  in  it.  The  question  arises  upon  this 
clause  of  the  agreement:  ''And  in  consideration  of  the  premises,  the  said  par- 
ties of  the  second  part  do  Jointly  and  severally  promise,  covenant,  and  agree 
to  pay  to  the  said  Thomas  D.  Dotterer,  trustee,  or  his  successors,  two  hun- 
dred dollars  on  the  first  day  of  January,  1881.  other  two  hundred  dollars  on 
the  first  day  of  April,  1881,  and  twen^-five  hundred  dollars  in  one  payment, 
or  by  installments,  at  their  option,  within  five  years  from  the  first  of  Janu- 
ary next,  and  in  the  mean  time  to  keep  the  buildings  on  said  premises  in 
good  tenantable  order  and  repair,  and  well  and  sufiiciently  insured,  for  the  se- 
curity of  the  said  parties  of  the  first  part,  to  whom  the  insurance  shall  be  made 
payable  in  case  of  loss,  and  also  to  pay  all  taxes,  state,  county,  and  munici- 
pal, on  said  property,  and  render  to  the  said  trustee,  or  his  successors,  quar- 
terly interest  at  seven  per  cent,  per  annum,  upon  so  much  of  the  said  pur- 
chase money  as  may  at  any  time  within  the  said  five  years  remain  unpaid; 
said  interest  to  be  computed  from  the  first  day  of  January,  1881,  next:  pro- 
vided, always,  and  such  is  the  understanding  of  the  parties  and  the  condition 
of  this  agreement,  that  if  the  said  parties  of  the  second  part  shall  fail  to  make 
said  payments  as  above  stipulated,  or  shall  fail  to  pay  the  interest  agreed  to 
be  i^d  by  them  quarterly,  as  the  same  may  accrue,  the  said  parties  of  the 
first  part  may  forbear  and  give  further  time  at  their  option,  or  give  thirty 
days'  notice  in  writing  to  the  said  parties  of  the  second  part  to  pay  all  arrear- 
ages; and  at  the  expiration  of  the  said  thirty  days,  and  on  failure  to  pay  the 
same  as  required,  may  annul  this  agreement,  and  demand  and  recover  posses- 
sion of  the  said  land  and  premises,  by  peaceable  entry,  or  by  summary  process, 
as  in  cases  of  landlord  and  tenant  on  non-payment  of  rent,  or  where  the  ten- 
ant is  holding  over  and  refusing  to  deliver  possession;  and  all  payments  pre- 
viously made  under  this  agreement  by  said  parties  of  the  second  part. 
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amounting  in  the  aggregate  to  fonr  handled  dollars  or  leea,  exclusive  of  in- 
terest, shall  be  forfeited.*'  The  words,  ''the  said  parties  of  the  second  part," 
and  "entry, "  being  interlined  before  signing;  also  the  words,  "amounting  in  the 
aggregate  to  four  hundred  dollars,  or  less,  exclusive  of  interest "  We  fail  to  find 
any  ambiguity  in  this  agreement.  It  speaks  for  itself.  If  the  plaintiffs  in  error 
refused  or  failed  to  pay  the  interest,  it  was  at  the  option  of  the  other  side  to 
enter,  and  the  plaintiffs  in  error  would  then  forfeit  all  payments  previously 
made  up  to  94(K)  or  less.  If  they  had  paid  less  than  $400,  it  should  be  for- 
feited; and  if  more  than  $400,  $400  should  be  forfeited.  That  is  the  mean- 
ing of  this  agreement.  It  is  clear,  unambiguous,  and  unequivocal.  So  we 
think  the  court  did  right  to  exclude  this  testimony  which  was  offered.  To 
have  allowed  that  testimony  to  come  in  would  have  been  to  add  a  different 
condition  to  wh^  this  contract  bears  upon  its  face.  It  is  a  well-known  rule 
of  law,  fundamental  and  universal,  and  ia  in  the  Code,  that  parol  evidence  is 
not  admissible  to  add  to,  contradict,  or  vary  a  writing. 

We  think  the  court  did  right  to  refuse  a  new  tritd  in  this  case;  and  the 
Judgment  of  the  court  below  is  therefore  affirmed.  * 


(80  Oa.  104) 

Cbogkett  v.  Statb. 

{aupreme  CbuH  of  Oeorffia.    October  11,  1887.) 

Cbzmival  Pbactiox— Arbbst  op  Judomsnt— Vabiavok  bbtwbxn  IirDioTirsirr  avd  Vsb- 

DICT. 

A  person  indicted  for  setting  fire  to  a  dwelling-hotise  in  a  dty  wsa  fooiid,  by  the 
verdict  of  the  jory»  '*  goiUy  of  malicious  mischief."  BM,  that  a  motion  thereupon 
in  arrest  of  judgmeDt  should  have  been  granted. 

Error  from  superior  court,  Fulton  county;  Marhhall  J.  Glabxb,  Judge. 
R.  /.  Jordan,  for  plaintiff  in  error.    C  D.  Hilh  Sol.  Gen.,  for  defendant 
in  error. 

Simmons,  J.  Lucy  Crockett  was  indicted  by  the  grand  Joiy  of  Fulton 
county  for  the  offense  of  felony.  The  specification  was  *'that  said  Lucy 
Crockett,  in  the  county  aforesaid,  on  the  thirty-first  of  January,  in  the  year 
1887,  with  force  and  arms,  did  willfully  and  maliciously  set  fire  to  the  dwell- 
ing-house of  George  Allen,  said  dwelling-house  being  in  the  dty  of  Atlanta, 
contrary, "  etc.  Upon  the  trial  of  the  case,  the  following  verdict  wasreturned 
by  the  jury:  "We  find  the  defendant  guilty  of  malicious  mischief.*'  After 
the  return  of  the  verdict,  she  moved  the  court  to  arrest  the  judgment,  on  the 
ground,  among  others,  that  the  defendant  was  indicted  for  tlie  offense  of  ar« 
son,  and  was  not  indicted  for  malicious  mischief;  that  malicious  mischief  is 
not  included  in  arson.  The  court  denied  the  motion;  and  to  this  the  defend- 
ant  excepted,  and  brings  the  case  here,  and  assigns  error. 

We  think  that  the  court  erred  in  not  granting  the  motion,  and  arresting  the 
judgment.  The  defendant  was  indict^  for  a  specific  crime,  well  defin^  in 
the  Code,  to- wit,  setting  fire  to  a  dwelling-house  in  a  city.  She  ought  to  have 
been  convicted  of  this  offense,  or  an  attempt  to  commit  it,  or  acquitted.  That 
would  have  exhausted  this  indictment.  The  section  of  the  Code,  (section 
4627, )  that  "all  other  acts  of  willful  and  malicious  mischief  in  the  injuring  or 
destroying  other  property  not  herein  enumerated,  **  does  not  in  our  opinion 
embrace  any  crime  already  defined  in  the  Penal  Code.  It  means,  simply,  that 
any  other  acts  of  a  willful  and  malicious  nature,  not  provided  for  and  not 
enumerated,  shall  be  prosecuted,  and  a  conviction  had,  under  this  section, 
not  that  where  an  act  has  been  made  a  crime  by  another  section,  and  contains 
elements  of  willfulness  and  malice,  the  jury  can  acquit  of  that,  and  convict  of 
malicious  mischief.    Judgment  reversed. 
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«^"*»  LTHCH..HIOKB. 

(AojrMM  Cbwt  of  Qmfrgia.    October  16,  1887.) 

L  Al/rSBATIOH  OP  iNBTBUlUBIfTS^EBASinUi  OP  SlONATUBS  A8  SUBSTX. 

Defendftnt  being  indebted  to  a  third  partv  gare  his  notes  for  the  amount.    The 

E^yee  signed  the  notes  as  security,  and  iriea  to  negotiate  them  at  the  bank.    Fail- 
g  in  this  he  erased  his  name  assecuritv',  and  indorsed  the  notes  to  plaintiff,    ffeld^ 
that  this  was  not  a  material  alteration  m  the  notes,  and  no  fraud  upon  defendant, 
as  it  did  not  increase  his  liability. 
S.  Appbal— Rxvixw  OP  ByiDBiroB— Sitfpioibvot. 

When  it  appears  ih>m  the  record  that  the  evidence  upon  which  the  verdict  was 
found  is  connicting  and  irreooncilablei  a  Judgment  overruling  a  motion  for  new 
trial,  based  on  the  ground  that  the  verdict  was  contrary  to  the  evidence,  will  not  be 
disturbed  on  writ  of  error. 

Error  from  superior  court,  Fulton  county;  Mabshall  J.  Olabke>  Judge. 

These  were  two  actions  brought  by  Hicks,  as  plaintiff,  against  J.  T.  Lynch, 
on  two  promissory  notes.  The  actions  were  begun  in  justice's  court;  thence 
appealed  to  the  superior  court  by  the  defendant  upon  judgment  against  liim. 
The  jury  in  the  superior  court  having  also  found  for  the  plaintiff,  the  defend- 
ant. Lynch,  took  this  writ. 

J.  JET.  Smith,  for  plaintiff  in  arror.    C.  /•  SimmonSffor  defendant  in  error. 

Blandfozid,  J.  Hicks  instituted  two  actions  in  a  justice's  court  against 
J.  T.  Lynch,  upon  two  promissory  notes  for  $55  each.  The  notes  were  made 
payable  to  the  order  of  H.  Lyncb,»aDd  were  signed  by  J.  T.  Lynch,  and  "H. 
Lynch,  security."  H.  Lynch  undertook  to  negotiate  them  at  a  bank,  but  was 
informed  that  they  were  not  in  proper  form,  and  the  bank  declined  to  discount 
them.  H.  Lynch  then  erased  iiis  name  as  security  upon  the  notes,  and  in- 
dorsed them  to  HidES,  the  defendant  in  error.  Hicks  brought  his  action  on 
the  notes,  and  the  justice  rendered  judgment  in  favor  of  Hicks,  and  there- 
upon an  i^peal  was  sued  out  to  the  superior  court.  On  the  trial  in  the  su- 
pper court  a  great  deal  of  evidence  was  introduced  as  to  whether  the  notes 
were  the  notes  of  H.  Lynch  or  J.  T.  I^ch,-TtJ.  T.  Lynch  contending  that  he 
merely  signed  the  notes  for  the  accommodation  of :^. Lynch;  that  Hicks  was 
a  clerk  of  H.  Lynch,  and  was  present  at  the  time  the  notes  were  given,  and 
knew  all  about  it.  This  was  denied  by  H.  Lynch,  and  also  by  Hiclts,  and  a 
great  deal  of  evidence  was  introduced  on  that  point.  It  was  contended  that 
the  aJteration  of  the  notes,  by  the  striking  of  the  name  of  H.  Lynch  from  the 
notes  as  security,  was  such  an  alteration  as  rendered  them  void.  The  jury 
found  for  the  plaintiff.  Hicks;  and  thereupon  Lynch  moved  for  a  new  trial, 
upon  the  ground  that  the  verdict  was  contrary  to  law,  evidence,  and  the 
charge  of  Uie  court.  No  complaint  was  made  as  to  any  ruling  of  the  court 
below. 

If  these  were  the  notes  of  J.  T.  Lynch,  if  he  was  indebted  to  H.  Lynch,  and 
gave  them  to  him  as  evidence  of  that  indebtedness,  and  H.  Lynch  signed  the 
notes  as  security,  intending  to  negotiate  them,  his  striking  bis  name  itrom 
them  as  security  was  not  a  material  alteration.  He  had  a  right  to  do  it.  It 
was  no  fraud  upon  J.  T.  Lynch.  If  he  was  indebted  to  H.  Lynch  upon  the 
notes  it  did  not  increase  his  liability.  The  whole  case  comes  at  last  to  whether 
the  verdict  was  contrary  to  the  evidence.  The  evidence  upon  every  issue  in 
the  case  was  conflicting  and  irreconcilable.  Its  weight  was  a  questipn,, ex- 
clusively for  the  jury;  and  the  jury  having  found  for  the  plaintiff,  and  the 
court  below  being  satisfied  to  allow  that  verdict  to  stand,  we  do  not  feel  au- 
thorized to  interfere  with  the  judgment  overruling  the  motion  for  a  new  trial, 
and  the  judgment  is  Uierefore  afftrmed. 
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(79  Oa.  610) 

Phillifs  V.  City  op  Atlanta. 

iSuprems  Oourt  of  Georgia,    OdolMr  90,  1887.) 

1.  CsHTioaARi— AimnnfKirr  or  Aiibwbb— Notick. 

Defendant  was  convicted  before  the  recorder's  ooort  of  Atlanta,  and  thereupon 
aned  oat  ctrtiofari  to  the  soperior  court  of  the  connty.  The  recorder  answered,  and 
defendant's  trarerse  to  the  answer  being  admitted  to  be  true,  the  recorder  filed  an 
amendment  to  his  answer.  HeUU  that  tne  defendant  should  have  had  notice  before 
the  amendment  was  allowed  to  be  filed. 

S.  CoHnNUAvcB— SuBPSisB— Ambndmbvt  wrrHOUT  NonoB. 

But,  an  amendment  having  been  allowed  without  notice  to  the  defendant,  ha 
should  have  been  granted  a  continuance  of  the  cause,  npon  his  application  there- 
for, on  the  grouhd  of  surprise. 

Error  from  superior  coart,  Fulton  county;  Mab8HAT.t.  J.  Glabke,  Judge. 

William  B.  Phillips,  the  plaintifl  in  error,  was  convicted  before  the  record- 
er's court  of  Atlanta.  The  conviction  being  sustained  in  the  superior  court, 
he  took  this  writ. 

W.  R.  Hodgson  and  Broyles  <fr  Johnston,  for  plaintifl  in  error.  J.  B 
Goodtoin  and  /.  T.  Pendletonf  for  defendant  in  error. 

Simmons,  J.  William  B.  Phillips,  Jr.,  was  summoned  before  the  record- 
er's court  of  the  city  of  Atlanta  to  answer  the  charge  of  engaging  in  the  bus- 
iness of  pawnbroker  without  registering  as  such,  or  obtaining  a  license.  On 
the  trial  of  the  case  before  the  recorder,  he  was  convicted  of  said  offense,  and 
sued  out  a  certiorari  to  the  superior  court  of  Fulton  county,  alleging  error  in 
the  recorder  in  convicting  him  of  the  offense  charged.  The  recorder  answered 
the  same,  and  the  answer  was  traversed  by  the  plaintiff  in  error.  When  the 
case  was  called  for  trial,  the  defendant  admitted  the  traverse  to  be  true,  and 
an  order  of  the  court  was  taken  to  that  effect;  whereupon  the  recorder  filed 
an  amendment  to  the  original  answer,  the  same  being  an  alleged  copy  of  oar- 
tain  parts  of  the  ordinance  of  the  city  of  Atlanta  relative  to  the  duties  of  per- 
sons intending  to  carry  on  certain  business.  The  plaintiff  in  error  objected 
to  this  amendment  being  filed  on  the  ground  that  he  had  received  no  notice 
of  any  such  amendment,  and  that,  before  such  amendment  could  be  filed,  an 
order  of  court  must  be  had,  and  the  opposite  party  put  on  notice;  all  of  which 
objections  the  court  overruled,  and  allowed  the  amendment  to  be  filed.  The 
plaintiff  in  error  then  asked  for  a  continuance  of  the  case,  on  the  ground  of 
surprise,  which  was  denied  by  the  court,  and  the  trial  proceeded.  The  court 
rendered  judgment  dismissing  said  certiorari,  and  affirming  the  judgment  of 
the  court  below.  The  plaintiff  in  error  tendered  his  bill  of  exceptions,  and 
assigns  error  to  the  ruling  of  the  court. 

1.  We  think  the  court  erred  in  allowing  the  amendment  to  the  answer  of 
the  recorder,  without  giving  notice  to  the  plaintiff  in  error.  If  the  answer  of 
the  recorder  was  defective,  exceptions  to  it  should  have  been  filed  in  writing, 
specifying  the  defects,  and  notice  thereof  given  to  the  opposite  party  before 
the  case  was  called  in  its  order  for  a  hearing.     Ck>de,  §  4062. 

2.  This  not  having  been  done,  the  case  was  not  ready  for  trial,  and  the 
judge  erred  in  not  allowing  the  amendment,  and  proceeding  with  the  trial  un- 
der the  facts  as  disclosed  by  the  record,  and  also  m  not  granting  the  continu- 
ance to  the  plaintiff  lu  error  after  allowing  said  amendment  to  be  filed.  Judg- 
ment reversed. 


^'^  ^^  ^^3>  Bbown  v.  Statk. 

(Supreme  (huH  <(f  Qeorgia.    October  29,  1887.) 

ImoxioATiiro  Liquobs— Looal  Option— Ezosptiok  op  Dombstio  Wivn. 

Act  Qa.  December  24,  1884,  entitled  **  An  act  to  authorize  the  citizens  of  De  Kalb 
OOQuty  to  cast  a  vote  to  decide  whether  intoxicating  liquors  shall  be  manufactured 
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or  sold  in  said  county,"  provides  that  after  an  adverse  vote  shall  hscve  been  cast 
and  public  notice  thereof  eiven,  "  the  manufacture  and  sale  of  all  intoxicating  liq- 
uors shall  cease,  and  not  be  allowed :  •  •  •  provided,  that  this  act  shall  not 
interfere  with  tlie  manufacture  or  sale  of  domestic  wines  or  cider."  Held^  th.at  the 
act  only  prohibits  the  manufacture  and  sale  in  the  county  of  intoxicating  liquors 
other  than  domestic  wines,  and  does  not  take  from  the  authorities  the  power  wliich 
they  bad  under  the  general  law.  before  the  passing  of  such  act,  to  issue  a  license  to 
retail  domestic  wine  in  quantities  less  than  one  quart. 

Error  from  superior  court,  be  Kalb  county;  Biohabd  H.  Glabk,  Judge. 
Indictment  for  the  illegal  sale  of  liquors. 

/.  Carroll  Payne  and  Stewart  cfe  Harper,  for  plaintiff  in  error.  H.  C. 
Jones,  Sol.  Gen.,  and  Alexander  dk  TumhuU,  for  the  State. 

Blandford,  J.  Brown  was  indicted  for  the  violation  of  the  local  option 
law  of  the  county  of  De  Kalb.  The  indictment  charged  him  with  having  re- 
tailed imported  and  domestic  wines  in  quantities  less  than  a  quart.  The  act 
of  twenty-fourth  of  December,  1884,  entitled  **  An  act  to  authorize  the  citizens 
of  .De  Kalb  county  to  cast  a  vote  to  decide  whether  intoxicating  liquors  shall 
be  manufactured  or  sold  in  said  oounty,  *'  provides  for  an  election  to  be  held 
upon  the  petition  of  a  certain  number  of  citizens,  and  that  at  such  election 
they  may  indorse  on  their  tickets  "Allowed,"  or  "Not  allowed."  It  further 
provides  "that  if  a  majority  of  the  votes  cast  at  said  election  shall  be  indorsed 
*  Not  allowed,'  and  so  certified  by  the  managers  as  aforesaid,  it  shall  be  the 
duty  of  the  ordinary  immediately  to  give  notice  thereof  in  said  public  Qazette* 
and  after  said  notice  the  manufacture  and  sale  of  all  intoxicating  liquors  in 
said  county  shall  cease,  and  not  be  allowed,  and  any  person  violating  the 
provisions  of  this  act  shall  be  punished  as  prescribed  in  section  4310  of  the 
Code  of  1882:  provided,  that  this  act  shall  not  interfere  with  the  manufacture 
or  sale  of  domestic  wines  or  cider,  or  wines  for  medicinal  or  sacramental  pur- 
poses." 

1.  We  think  that  the  true  construction  of  this  act  is  that  it  merely  prevents 
the  manufacture  and  sale  in  the  oounty  of  De  Kalb  of  intoxicating  liquors 
other  than  domestic  wines.  The  act  does  not  interfere  with  the  manufacture 
and  sale  of  domestic  wines,  and  leaves  it  exactly  where  it  stood  under  the 
law  prior  to  the  passage  and  adoption  of  this  act.  But,  under  the  general 
law,  before  one  could  retail  domestic  wines  in  quantities  less  than  a  quart,  he 
would  have  to  obtain  a  license  for  that  purpose  from  the  ordinary  of  the 
oounty,  or  some  person  or  body  duly  authorized  to  issue  a  license.  It  will  be 
borne  in  mind,  however,  that  this  indictment  does  not  charge  the  plaintiff  in 
error  with  having  retailed  domestic  wine  in  quantities  less  than  a  quart  with- 
out license.  The  charge  is  simply  that  he  retailed  it,  without  saying  whether 
he  did  so  with  or  without  license.  The  court  below  was  of  the  opinion  that 
this  local  option  act,  as  applied  to  De  Kalb  county,  took  from  all  parties  the 
authority  to  issue  a  license  in  that  county  to  retail  domestic  wines  in  less 
quantities  than  one  quart.  We  do  not  think  so;  we  think  the  same  authority 
exists  now  as  existed  before  the  passage  of  this  act. 

2.  The  proof  offered  by  the  state  showed  that  the  wine  was  sold  by  the 
drink,  and  that  it  was  domestic  wine.  We  think  that  the  court  erred  in  its 
construction  of  the  law,  and  that  the  verdict  of  the  Jury  was  contrary  to  law, 
and  to  the  evidence.    Judgment  reversed. 


(79  Oa.  326) 

BiBSEB  0.  StATB. 

{8uprem»  Court  of  Georgia,    November  1, 1S87.) 

i.   ISIOZIOATIKO  LlQUOBS— IlLBGAL  SaLBB— DSFINITIOlf  OP  *'BaB*R001C." 

Under  act  Ga.  September  18,  1886,  9  8,  permitting  the  raanufaotnre  and  tale  of 
iomeatic  wiDes  or  cider,  or  the  sale  of  wines  for  sacramental  purposes,  bat  proTid- 
v.4s.s.no.4 — 17 
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Ing  that  '*gn6h  winet  or  older  tbAll  not  be  sold  In  bar-roomt  by  retail/*  a  **  bar- 
room "  meant  a  plaoe  for  tbe  sale  of  intoxicating  liqnon  by  retail  for  oonsumption 
at  the  place  of  sale. 
S.  Saio— Illsgal  Sale— Dbfinitiok  op  ''Retail." 

A  sale  **  bv  retail,"  nnder  the  same  section;  is  a  sale  in  qoantlties  less  than  one 
quart,  and  the  sale  and  consumption  of  lai^er  quantities  npon  the  Tendor's  pram* 
iMB  does  not  oonstitnte  him  a  retailer. 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
Indictment  for  the  illegal  sale  of  intoxicating  liquors. 
R.  B.  Bamei  and  €Hirtrdl  ^  Ladson^  for  plaintiff  in  error.    H.  C.  Qlmn^ 
SoL  City  Court,  for  the  State. 

Blandford,  J.  The  plaintiff  in  error  was  indicted  for  a  misdemeanor, 
''for  that,"  as  the  indictment  alleges,  "the  said  Bieser,  on  the  third  day  of 
December,  1886,  did  sell  domestic  wine  by  retail  to  one  S.  Y.  Crow,  and  other 
persons  to  the  grand  Jurors  unknown,  in  a  bar-room,  where,  by  law,  such 
sale  of  said  wine  is  prohibited,  contrary  to  the  laws,"  etc.  He  was  found 
guilty,  and  he  moved  for  a  new  trial  on  several  grounds;  the  seventh  and 
eighth  special  grounds  being  as  follows:  "(7)  B^iise  the  court  erred. in 
charging  the  Jury  as  follows,  to- wit :  '  The  expression  **  by  retail*  *'  as  used  in 
this  connection,  means  the  sale  of  wine  or  liquors  of  the  character  mentioned, 
in  any  quantity,  whether  by  the  drink  or  quart  or  gallon,  where  it  is  intended 
by  both  seller  and  buyer  that  the  quantity  of  such  liquors  sold  shall  be  drank 
on  the  premises,  and  not  conveyed  away  by  the  purchaser  in  the  packages  in 
which  it  was  sold,  but  consumed  where  sold.'  (8)  Because  the  court  erred 
in  charging  the  Jury  as  follows,  to- wit:  'And  in  this  case,  if  you  b^eve 
from  the  evidence  that  this  defendant  did  in  this  county,  on  the  day  mentioned 
in  the  indictment,  or  on  any  other  day  between  the  flnit  day  of  July,  1886, 
and  the  date  of  the  filing  of  the  indictment,  which  you  will  find  indorsed  on 
the  back  thraeof ,  sell  domestic  wine,-^hat  is,  wine  the  fermented  Juice  of 
the  grape,  or  wine  the  product  of  the  fermented  Juice  of  other  fruit,  which. 
If  drunk  to  excess,  will  produce  intoxication,  manufactured  anywhere  within 
the  limits  of  the  United  States;  and  that  he  sold  it  in  a  bar-room,~that  is,  in 
a  place  occupied  for  and  used  in  the  business  of  selling  alcoholic,  spirituous, 
or  malt,  or  vinous  liquors,  or  either  of  them,  to  be  consumed  on  the  premises 
where  sold;  and  that  he  sold  it  in  any  quantity,  whether  by  the  drink  or  by 
the  bottle,  under  circumstances  where  he,  as  well  as  the  purchaser,  intended 
it  should  not  be  taken  away  in  the  bottles,  glasses,  or  other  packages  in  which 
it  was  sold,  but  was  drunk  by  the  purchaser  in  the  place  where  sold;  and  you 
believe  all  these  facts  beyond  a  reasonable  doubt, — ^then  the  defendant  is 
guilty,  and  you  should  so  find  by  your  verdict.'"  The  court  refused  to  grant 
the  motion  for  a  new  trial,  and  this  is  assigned  as  error. 

1.  The  question  in  this  case  is,  what  is  meant  by  ''bar-room"  and  by  "re> 
tail,"  as  contained  in  the  eighth  section  of  tbe  act  of  the  eighteenth  of  Sep- 
tember, 1885,  known  as  the  "General  Local  Option  Law"  of  this  state?  The 
eighth  section  provides  "that  nothing  in  this  act  shaQ  be  so  construed  as  to 
prevent  the  manufacture,  sale,  and  use  of  domestic  wines  or  cider,  or  the  sale 
of  wines  for  sacramental  purposes,  provided  such  wines  or  cider  shall  not  be 
sold  in  bar-rooms  by  retail,"  etc.  What  is  a  bar-room,  as  used  in  this  actf 
In  the  ordinary  acceptation,  a  bar-room  is  a  place  for  the  sale  of  intoxicating 
liquors,  by  retail,  for  consumption  at  the  place  of  sale;  and  we  think  the  legis- 
lature by  the  use  of  the  word  "bar-room,"  in  this  section  of  the  act,  meant  a 
place  for  the  sale  of  intoxicating  liquors — wines — by  retail  for  consumption 
at  tbe  place  of  sale. 

2.  Then  the  question  arises,  what  is  meant  by  the  proviso  to  said  section 
that  "wines  or  cider  shall  not  be  sold  in  bar-rooms  by  retail."  The  Code,  § 
1424,  says:  "The  sale  of  such  liquor  in  quantities  less  than  one  quart  makes 
the  seller  a  retailer;"  that  is  the  definition  of  "retailer"  given  by  the  Code 
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Itself.  Section  1420  of  the  Code  provides  that  '^vendon  of  any  qnantlty  of 
spirituous  liquors  less  than  one  gallon  shall  take  and  subscribe  me  foregoing 
oatht "  which  Is  required  of  retailers,  as  set  forth  in  section  1419  of  the  Ck)de. 
In  the  Acts  of  1884,  p.  42,  is  "An  act  to  amend  section  1419  of  the  Code  of 
1882  so  as  to  give  ordinaries  and  county  commissioners  of  roads  and  revenues 
the  same  discretion  in  granting  or  refusing  license  to  sell  spirituous  liquors 
In  quantities  less  than  one  gallon  that  they  have  in  granting  or  refusing  a 
license  to  retail.*'  We  think  it  is  very  clear  that  this  act  last  cited  does  not 
make  one  who  sells  in  quantities  less  than  one  gallon,  and  a  quart  or  more,  a 
retailer;  but  it  merely  provides  that  the  persons  who  sell  in  quantities  less 
than  one  gallon,  and  a  quart  or  more,  shall  obtain  a  license  in  the  same  way 
as  persons  who  sell  in  quantities  less  than  one  quart;  and  does  not  make  one 
who  sells  in  quantities  less  than  one  gallon,  and  a  quart  or  more,  a  retailer; 
and  we  think  the  definition  of  retailer,  as  stated  in  the  Code,  is  not  altered, 
and  was  not  intended  by  the  legislature  to  be  changed,  by  the  act  last  re- 
ferred to.  We  think  the  distinction  between  a  retailer — one  who  sells  in 
quantities  less  than  one  quart — and  one  who  sells  in  quantities  less  than  one 
gallon,  and  a  quart  or  more,  is  recognized  by  the  title  to  the  act;  and  we  con- 
clude, therefore,  that  the  word  "retail,"  as  used  in  the  general  local  option 
act,  means  the  sale  in  quantities  less  than  one  quart. 

If  WQ  are  right  in  this,  it  must  follow  that  the  learned  judge  was  wrong  in 
his  directions  to  the  jury,  as  set  out  in  the  seventh  and  eighth  grounds  of  the 
motion  for  new  trial.  It  is  the  sale  by  retail  in  bar-rooms  which  is  prohib- 
ited,— ^the  sale  of  wines  in  quantities  less  than  one  quart  in  a  bar-room, — and 
not  the  drinking  of  the  same  in  such  bar-room.  The  sale  of  wines  in  quanti- 
ties less  than  one  quart  is  a  retailing  by  the  person  so  selling,  and  such  is  the 
intention  of  this  act;  and  we  think,  therefore,  that  where  one  sells  in  quan- 
tities not  less  than  a  quart,  and  suffers  others  to  drink  the  same  upon  the 
premises,  he  is  not  guilty  of  retailing,  and  is  not  guilty  of  a  violation  of  this 
act.  The  fact  that,  after  the  seller  has  sold  wine  in  quantities  not  less  than 
a  quart,  the  same  is  consumed  by  the  buyer  or  purchaser  upon  the  premises, 
does  not  constitute  such  seller  a  retailer,  and  such  selling  a  retailing,  within 
the  meaning  of  the  act.  And,  if  what  we  have  said  be  true,  it  follows  that 
the  court  committed  error  in  the  instruction  complained  of,  and  the  judgment 
is  reversed. 


(80  Ga.  74) 

FuLOHEB  et  at.  «.  Daniel  ei  oZ. 

(Supreme  Cowrt  fKf  Oeorgia,    November  2;  1887.) 

L  AflBTomcKNT— What  Gapablb  of— Bond  fob  Dbbd. 

Code  Ga.  J  2776.  provides  that  all  bonds  for  the  payment  of  money  or  property 
may  be  assigned  in  writing.  Section  2244  provides  that  choses  in  action  arising  on 
oontTMJt  may  be  assigned.  Held,  that  a  bond  for  a  deed  to  one  M.,  **  his  heirs,  «z- 
eootors,  and  administrators,"  was  assignable. 

8.  Spsoifio  Pbbfobiianoi»— Vbndob  ahd  Vbndbb— BoNn  fob  Titlb. 

Two  partners  gave  a  bond  for  a  deed  to  certain  real  estate.  On  dissolution  of  the 
partnership,  one  gave  the  other  a  deed  for  the  land.  Heldt  that  as  the  grantee 
was  one  or  the  obligors  in  the  bond,  he  could  be  compelled  to  give  a  title  to  the 
land,  under  the  terms  of  the  bond. 

a.  Baxb^Bowd  fob  Titlb— PsfovisiON  fob  Rb-Bbtbt  ok  OoNnmov  Bbokbk— Notiob. 
Defendants  gave  a  bond  for  a  deed,  taking  notes  in  payment^  with  a  provision 
that,  if  they  were  not  paid,  they  ooald  give  notice  in  wriUng,  and  re-enter  on  the 
land  at  their  option.  They  recovered  judgment  on  the  notes,  but  never  gave  the 
notice.  Hdd  that,  upon  payment  into  conrt  of  the  Judgment,  interest,  and  costs, 
tbey  would  be  compelled  to  perform  the  contract. 

Error  from  superior  court,  Scriven  county;  Hinbs,  Judge. 

James  H.  Daniel  &  Son  filed  a  bill  against  James  A.  Fulcher  and  (George 
A.  Heard,  defendants,  to  compel  specific  performance  of  a  contract  for  the 
sale  of  land.    Decree  for  complainants,  and  defendants  appealed. 
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J7.  /•  KitileSf  (bj  brief,)  for  plaintifb  in  error.  T.  E,  Potter^  for  defend- 
ants in  error. 

Blakbfobd,  J.  Fulcher  &  Go.  sold  a  tract  of  land  in  the  county  of  Scriven 
to  Samuel  Moffat,  for  the  sum  of  $145,  and  took  his  note  therefor,  and  exe- 
cuted a  bond  for  title,  in  which  thej  obligated  themselves  to  make  title  to  this 
land  to  "Samuel Moffat,  his  heirs,  executors,  and  administrators."  This  was 
in  January,  1884.  In  the  bond  for  title  was  a  special  contract  stating  that, 
if  Moffat  failed  to  make  payment  for  15  days  after  the  payment  became  due, 
then  they  could  give  him  notice  in  writing,  and  could  re-enter  and  take  pos- 
session of  the  land  at  their  option.  In  January,  1885,  James  A.  Fulcher  con- 
veyed all  his  interest  in  this  land  to  his  partner,  €reorge  A.  Heard,  of  the  firm 
of  Fulcher  &  Co.  Heard,  after  this  deed  was  made,  extended  the  time  of  pay- 
ment allowed  to  Moffat  under  the  bond,  taking  from  Moffat,  in  renewal  of  the 
note  given  for  the  purchase  money,  two  notes  for  the  principal  and  interest 
due  on  the  original  note.  Heard  afterwards  brought  his  action  in  a  justice^s 
court  against  Moffat  on  these  two  promissory  notes,  and  obtained  a  judgment. 
Moffat  then  assigned  this  bond,  in  writing,  to  James  H.  Daniel  &  Son.  Dan- 
iel &  Son  tendered  to  Heard  the  purchase  money, — ^the  principal,  interest,  and 
costs  due  on  the  judgment  which  Heard  had  obtained  against  Moffat  in  the 
justice's  court.  Heard  declined  to  receive  it.  Daniel  &  Son  then  filed  this 
bill,  alleging  the  facts  which  I  have  stated,  and  praying  for  a  specific  perform- 
ance of  this  contract.  The  bill  was  answered  by  Fulcher  and  by  Heard,  ad- 
mitting all  the  allegations  and  facto  stated  in  the  bill;  and  the  court  decreed 
a  specific  performance  of  the  contnict.  Thereupon  Fulcher  &  €k>.  prosecuted 
this  writ  of  error  to  reverse  that  decree,  assigning  the  same  as  error. 

1.  The  point  is  made  here  by  Fulcher  &  C^.  tl^t  this  bond  was  unassign- 
able; that  it  was  made  payable  to  Moffat,  and  his  heirs,  executors,  and  admin- 
istrators, but  not  to  his  assigns.  We  think  that  under  sections  2244  and  2776 
of  the  Code  this  bond  was  assignable.  By  section  2776  it  is  declared  that  all 
bonds  for  the  payment  of  money  or  any  article  of  property  may  be  assigned 
in  writing;  and  by  section  2244  all  choses  in  action  arising  upon  contract  may 
be  assigned  so  as  to  vest  the  title  in  the  assignee.  That  Moffat  at  the  time  he 
made  the  assignment  owned  this  bond,  there  can  be  no  doubt.  The  bond  was 
payable  to  him  and  his  heirs,  executors,  and  administrators,  and  the  title 
to  the  property  was  on  him;  and  when  he  assigned  this  paper  in  writing  to 
Daniel  &  Son,  he  assigned  every  interest  and  right  he  bad  in  and  under  that 
paper  to  the  assignee.  The  assignee  stood  in  his  shoes,  and  was  entitled  to 
everything  that  the  assignor  was  entitled  to  under  that  bond. 

2.  Another  point  insisted  upon  by  the  plaintiff  in  error  before  us  is,  that 
as  Fulcher,  one  of  the  firm  of  Fulcher  &  Co..  had  conveyed  his  interest  to  his 
partner,  they  were  in  a  condition  in  which  they  could  not  comply  with  the 
bond;  and  hence  it  was  insisted,  if  they  were  liable  for  anything,  they  were 
liable  for  a  breach  of  the  bond  at  law,  and  they  could  not  be  made  to  specific- 
ally perform  that  contract.  We  differ  from  the  counsel  as  to  that  position. 
Heard  took  Fulcher^ s  title  as  to  this  property,  knowing  that  this  bond  was  in 
existence.  He  was  one  of  the  originsU  obligors,  being  the  partner  of  Fulcher, 
and  knew  or  was  charged  with  notice  of  everything  contained  in  the  bond; 
and  in  addition  to  that,  he  accepted  from  Moffat  the  latter' s  notes  in  renewal 
of  the  original  note  for  the  purchase  money  of  the  land,  extending  the  time 
of  payment;  and  he  is  bound  by  that  knowledge.  We  do  not  see,  therefore, 
any  reason  why  Heard  should  not  be  required  to  make  a  title  to  this  land. 

8.  Another  point  insisted  upon  by  the  plaintiffs  in  error  was  that,  by  the 
terms  of  that  bond,  they  had  a  rigiit,  at  their  option,  to  rescind  the  contract 
and  re-enter,  by  giving  written  notice.  It  does  not  appear  that  any  written 
notice  was  given  whatever.  It  does  not  appear  by  the  bill  and  answer  that 
tiie  plaintiffs  in  error  ever  exercised  their  option  in  the  way  and  manner 
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specified  in  the  bond  for  title.  Daniel  &  Son  offered  this  money,  brought  it 
into  court,  and  paid  it  into  the  hands  of  the  court, — all  of  it, — ^principal,  inter- 
est and  costs,  due  on  the  judgment  obtained  upon  these  notes  which  had  been 
substituted  in  place  of  the  original  note  for  the  purchase  money;  and  the 
decree  of  the  court  was  that  the  money  should  be  paid  over  to  Heard,  and  that 
Heard  should  execute  a  good,  a  sufficient,  title  to  this  property  to  Daniel  & 
Son.  We  think  the  decree  was  right,  under  the  facts  of  the  case;  and  the 
judgment  of  the  court  below  is  therefore  affirmed. 


(79  Oa.  675)  ^,  .      ,        ^  ^     , 

Miller  et  cU.  v.  Wilkins  ei  dl. 
{Supreme  Court  of  Georgia.    November  8,  1887.) 

L  Bbxoppxl— Iir  Pais— Sale  of  DscBDEifT's  Ksalty. 

An  administrator  obtained  leave  from  the  ordinary  to  sell  certain  real  estate  aa 
the  property  of  bis  deceased.    Held^  that  be  was  estopped  from  claiming  in  another 
snit  that  it  was  the  property  of  the  legal  representatives  of  the  deceased. 
2.  Judgments-Pro  Gonfesso — Pbagticb. 

Under  Code  Ga.  jf  4208,  providing  for  the  taking  of  a  bill  pro  oonfetMO^  no  order  need 
be  taken  or  granted  for  that  purpose ;  bat  a  decree  can  be  enterea  upon  proper  affi- 
davit by  complainant,  or  his  sohcitor,  in  his  absence. 

8.  fc»AME— FaILUBB  to  AlTSWEB— EnTBT   OF  DeCBSE. 

When  defendants  have  not  answered  a  bill,  there  are  no  facts  to  be  passed  opon 
by  a  Jurv,  and,  upon  proper  affidavit  by  the  solicitor  of  complainants,  tne  ooort  can 
enter  a  decree. 
4.  Samb— Entbt— BxoBBS  OF  Ddcakd. 

Complainants  claimed  in  their  bill  $486.88  principal,  interesti  and  costs  to  the 
date  of  the  decree,  which  was  entered  for  $637.09.    ueid^  that  it  most  be  reversed 
unless  complainants  remit  the  difference  in  the  court  below. 
6.  Appeabance— Effect  of— Failube  to  Sebve  Notice. 

A  defendant  to  a  bill  had  not  been  served  with  a  copy,  nor  had  he  answered  it 
The  record  showed  that  he  was  in  court  when  counsel  agreed  to  submit  the  case  to 
the  court.    Htld^  that  there  was  no  error  in  entering  a  decree  against  him. 

Error  from  superior  court,  Scriven  county;  Hinbs,  Judge. 

Wilkins  &  Berrien,  copartners,  filed  a  bill  affainst  David  S.  Miller,  admin- 
istrator of  J.  P.  Miller,  deceased,  H.  Parker,  A.  Sasser,  and  M.  Waters,  sure- 
ties on  his  bond,  for  discovery  and  relief.  Decree  for  complainants,  and  de- 
fendants appealed. 

Ddl  &  Wade,  for  plaintifts  in  error.  Hobby  df  MattTieios,  {hj  ffarrison  <fr 
Pe^lea,)  for  defendants  in  error. 

Simmons,  J.  Wilkins  &  Berrien,  copartners,  filed  a  bill  in  the  superior 
court  of  Scriven  county  against  David  S.  Miller,  administrator  of  James  P. 
Miller,  deceased,  and  Henry  Parker,  Allen  Sasser,  and  Michael  Waters,  as 
sureties  on  the  administrator's  bond  of  David  S.  Miller,  for  discovery,  ac- 
count, and  relief.  The  bill  alleged  that  they  had  obtained  several  judgments 
against  James  P.  Miller  during  his  life,  and  that  execution  had  been  issued 
thereon ;  that  James  P.  Miller  died  in  1884,  and  David  S.  Miller  was  appointed 
as  administrator  in  June,  1885,  and  gave  bond  with  the  above-named  parties 
as  sureties;  that  said  David  S.,  as  administrator,  took  possession  of  all  the 
realty  and  personalty  of  the  deceased ;  that  they  did  not  know  of  what  said 
personalty  consisted,  but  prayed  discovery  as  to  that;  that  said  realty  con- 
sisted of  a  tract  of  land  in  Scriven  county,  which  the  administrator  had  sold 
for  61,000;  and  that  he  had  never  made  any  appraisement  or  return  of  the 
property.  They  prayed  that  the  administrator  be  required  to  account  for  all 
the  property,  real  and  personal,  which  had  come  into  his  hands,  and  that  he 
be  required  to  answer  certain  interrogatories  set  out  with  the  bill,  and  prayed 
for  a  decree  against  the  administrator  and  his  sureties,  and  for  general  re- 
lief. Miller  answered  said  bill,  and  admitted  that  he  had  been  appointed  ad- 
ministrator, and  had  qualified  as  such,  and  that  Parker,  Sasser,  and  Waters 
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were  his  securities  on  the  bond.  He  denied  that  he  had  ever  come  into  posses* 
sion  of  any  property  belonging  to  the  deceased*  and  alleged  that  the  deceased 
had  no  personal  property  at  the  time  of  his  death.  He  admitted  that  James  P. 
Miller  died  in  possession  of  207  acres  of  land  in  Scrlven  county,  which  he  held 
under  a  deed  f^m  Drury  Miller,  which  deed  is  attached  to  his  answer  as  an  ex- 
hibit. The  deed  from  Drury  Miller  to  James  P.  Miller  gives  him  207  acres 
of  land,  not  to  be  subject  to  sale  or  exchange  by  him,  nor  liable  for  any  debts 
he  had  already  contracts  or  that  he  might  thereafter  contract,  but  recites  that 
the  same  was  intended  as  a  homestead  for  his  use  during  his  natural  life,  and 
at  his  death  to  go  to  his  legal  representatives.  Miller  further  alleged  in  his 
answer  that,  neither  at  the  time  when  he  took  out  letters  of  administration, 
nor  at  the  time  of  filing  his  answer,  did  he  consider  that  said  land  could  be 
subjected  to  the  debts  of  the  deceased,  but  that,  at  the  request  and  earnest  so- 
licitation of  the  heirs  at  law  of  said  deceased,  he,  as  administrator,  applied  to 
the  ordinary  of  said  county  on  the  ninth  of  November,  1885,  for  leave  to  sell 
said  real  estate,  as  the  most  practicable  and  economical  way  to  distribute  the 
same  in  accordance  with  the  terms  of  said  deed.  At  the  December  term,  1885, 
the  ordinary  granted  the  order  for  the  sale  of  the  land;  and  a  copy  of  the  or- 
der is  attached  to  the  answer.  The  order  of  the  ordinary  recites  that  *' notice 
of  the  application  for  leave  to  sell  the  land  belonging  to  the  estate  of  James 
P.  Miller,  deceased,  having  been  published  as  required  by  law,  and  no  objec- 
tion having  been  filed,  '*'*'*'  it  is  ordered  that  said  leave  be  granted  D. 
S.  Miller,  administrator  of  said  deceased,  to  sell  the  land  belonging  to  said 
estate."  Miller  further  alleged  in  his  answer  that  said  land,  after  being  dnly 
advertised,  was  sold  for  the  sum  of  $920.  All  the  parties  were  served.  None 
of  them  answered  except  Miller,  the  administrator.  The  bill  was  taken  pro 
confeaao  as  to  Parker,  Sasser,  and  Waters,  the  sureties,  upon  an  affidavit  made 
by  one  of  the  solicitors  for  the  complainants.  The  case  was  submitted  to  the 
judge,  without  the  intervention  of  a  jury,  upon  an  agreed  statement  of  facts, 
as  set  out  in  the  record;  and  the  judge,  upon  said  agreed  statement  of  facts, 
entered  up  his  decree  in  favor  of  the  complainants  against  the  defendants, 
for  $637.09,  to  which  judgment  and  decree  of  the  court  Miller,  the  adminis- 
trator, and  Waters,  one  of  the  sureties,  filed  their  bill  of  exceptions,  allekging 
various  errors,  set  out  therein,  committed  by  the  court  in  rendering  said  de- 
cree. 

1.  There  was  no  error  committed  by  the  court  in  entering  up  the  decree, 
according  to  the  facts  disclosed  in  the  record  of  this  case.  Miller,  the  admin- 
istrator, admitted  in  his  answer  that  he  had  applied  to  the  ordinary  for  leave 
to  sell  this  land  as  the  property  of  the  deceased,  and  that  the  ordinary  had 
granted  him  leave  to  sell  said  land  as  the  property  of  the  deceased.  Tliis  was 
a  solemn  admission  in  Judieio,  and  we  hold  that  he  is  estopped,  as  to  these 
creditors,  from  setting  up  on  the  trial  of  the  case  that  this  property  did  not 
belong  to  the  estate  of  the  intestate,  but  belonged  to  other  persons  as  the  legal 
representatives  of  the  intestate.  Scott  v.  Eaddock,  11  Ga.  258;  Smith  y. 
Sutton,  74  6a.  528;  Ck>de,  §  3758. 

2.  It  is  also  insisted  by  the  plaintiff  in  error  that  the  court  erred  in  grant- 
ing a  decree  against  Parker,  Sasser,  and  Waters,  because  no  order  had  been 
applied  for  or  granted  to  take  said  bill  pro  confesso  as  to  them.  We  do  not 
think  that  the  practice,  under  the  Code,  §  4208,  requires  that  any  order  should 
be  taken  or  granted;  but  the  court  decrees  upon  proper  affidavit  filed  by  the 
complainant,  or  his  solicitor,  in  the  absence  of  the  complainant. 

3.  Nor  was  there  any  error  committed  by  the  court,  according  to  the  facts 
disclosed  by  this  record,  in  entering  up  a  decree  against  Watera,  because  be 
had  not  been  personally  served  with  a  copy  of  said  bill,  and  had  not  answered 
the  same.  The  record  discloses  the  fact  that  Waters  was  present  in  court  at 
the  time  counsel  agreed  for  the  court  to  pass  upon  the  case  without  the  inter- 
vention of  a  jury,  and  made  no  objection  thereto. 
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4.  Nor  was  there  any  error  committed  by  the  court,  according  to  the  fticts 
disclosed  by  the  record  of  this  case,  in  the  docree  against  the  other  sureties,  as 
complained  of  in  the  sixth  ground  of  exception.  They  not  having  answered, 
and  the  proper  affidavit  having  been  filed  by  the  solicitor  for  the  complainants, 
there  were  no  facts  upon  which  a  jury  could  pass.  We  decide  this  case  upon 
the  facts  disclosed  in  the  record,  not  intending  to  hold  that,  if  proper  objec- 
tions had  been  filed  at  the  trial,  this  decree  could  have  been  entered  up  against 
the  sureties  on  this  bond,  without  the  complainants  first  having  obtained  a 
judgment  against  the  administrator,  or  made  him  a  party,  by  tcire/aciaSj  to 
the  j  udgments  against  h)s  intestate.  It  seems  that  no  point  was  made  upon  this 
in  Uie  trial  of  the  case  below;  and  none  was  made  here. 

5.  The  third  ground  of  exception  is  that  the  court  erred  in  granting  the  de- 
cree for  an  amount  much  greater  than  was  claimed  to  be  due  .in  the  complain- 
ant's bill,  or  shown  to  be  due  upon  the  agreed  statement  of  facts.  We  think 
this  exception  well  taken.  We  have  carefully  looked  into  the  record,  and  find 
that  the  complainants  claim  in  their  bill  to  have  five  judgments  and  executions 
against  the  deceased,  these  five  amounting  in  the  aggregate  to  $496.88,  prin- 
cipal, interest,  and  costs  up  to  the  date  of  the  decree.  The  decree,  as  has  been 
observed,  was  entered  up  for  $637.09.  We  find  no  evidence  in  the  record  au- 
thorizing this  amount;  and  we  therefore  order  a  new  trial  upon  this  ground, 
unless  the  complainants  in  the  court  below  will  write  off  the  difference  between 
these  sums,  to-wit,  the  sum  of  $140.71.  If  this  is  done  before  the  judgment 
of  this  oourl  is  made  the  judgment  of  the  superior  court  of  Scriven  county* 
then  a  new  tri^  is  refused.    Reversed  on  termst 


(79  Ge.  664) 

Connolly  o.  Citt  or  Atlanta. 

{Suprmne  Cburt  ^  Gwrgicu    October  5»  1887.) 

iHToziOATnra  LtQtroBs— I^xioal  SALn^"NKW  Bba  Bebb."    ~ 

Upon  tiial  for  illegally  Mlling  **8piritaoa8  and  malt  liqaon,**  the  only  evidence 
againet  thed^endaot  was  tliat  he  gold  a  drink  called  '^New  Era  Beer,"  which  was 
not  intoxicating.  Bfiid^  that  the  evidence  was  inBofftolent  to  prove  the  offenee 
charged. 

Error  from  Buperior  court,  Fulton  county;  Marshall  J.  Glabxb,  Judge. 
Arnold  <ft  Arnolds  for  plaintifl  in  error.    /•  B.  Goodwin  and  J.  T.  PendU^ 
ion.  for  defendant  in  error. 

Blanpfobd,  J.  Connoliy  was  brought  before  the  recorder  of  the  city  of 
Atlanta  charged  with  the  violation  of  an  ordinance  of  the  city,  in  that  it  was 
alleged  that  he  had  kept  on  hand  certain  spirituous  and  malt  liquors  for  ille- 
gal sale.  The  recorder  held  him  guilty;  and  a  petition  for  certiorari  was 
presented  by  Connolly,  in  which  he  says  that  he  ought  not  to  have  been  con* 
victed  by  the.reoorder. 

The  evidence  in  this  case  as  presented  by  the  petition,  which  we  are  to  take 
as  true,  wholly  fails  to  show  Skuj  corpus  delicti.  The  witnesses  who  were 
introduced  before  the  recorder  against  Connolly,  as  alleged  in  the  petition, 
testified  that  they  did  not  know  whether  there  were  any  spirituous  or  malt 
liquors  at  ConnolIy^s  bar*room,  or  whether  they  drank  any  spirituous  or  malt 
liquor  there  or  not.  True,  they  drank  a  kind  of  beer  called  "New  Era  Beer. " 
What  kind  of  beer  that  is  I  do  not  know,  but  suppose  it  is  a  kind  of  "prohibi- 
tion beer"  which  they  have  had  since  prohibition  came  in;  but  they  testified 
that  it  would  not  intoxicate,  that  they  could  drink  any  quantity  and  it  would 
not  msike  them  drunk.  And  there  was  no  evidence  that  anybody  did  drink 
any  spirituous  or  malt  liquor  there,  according  to  this  petition.  We  think 
that,  if  the  facts  alleged  in  the  petition  be  true,  the  recorder  ought  not  to 
have  convicted  this  party;  that  he  did  wrong  to  convict  and  sentence  him  to 
pay  a  fine,  and  work  in  the  rock-gang. 
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The  Judge  of  the  superior  court  refused  to  award  the  writ  of  certiorari  upon 
this  statement  of  facts  as  contained  in  the  petition.  We  think  he  committed 
error;  tliat  he  ought  to  have  granted  the  writ  of  certiorari^  so  that  the  re- 
corder could  have  made  his  return  to  him  of  all  the  facts,  and  he  could  then 
have  determined  whether  the  party  was  properly  convicted  or  not.  Judg- 
ment reversed. 


(80  Oa.  130)  —  - 

Fai,vey  «.  Jones. 

{Suprtme  Court  of  Qe^gia.    October  7,  1887.) 

War»— Skbviob  of  Process— Bulb  Nisi— Code  Ga.  }  361. 

A  rale  nUi  is  Judicial  process,  and  under  Code  Ga.  $  361,  reqafrlng  the  sherifT  "  to 
ezecnte  and  retnm  the  process  and  orders  of  any  coarfc  of  reoord.in  this  state,"  can 
be  legally  seryed  only  by  the  sheriff. 

Error  from  superior  court.  Pulton  county;  Marshall  J.  Clarke,  Judge. 
Broyles  d  Johnston^  for  plaintiff  in  error.    No  appearance  for  defend^t 
in  error. 

Simmons,  J.  Falvey,  the  plaintiff  in  error,  filed  his  petition  in  Fulton  su- 
perior court  to  foreclose  a  mortgage  on  certain  land  in  Fulton  county.  The 
defendant,  Jones,  resided  in  Habersham  county.  A  rule  nisi  was  issued,  and 
served  on  Jones  by  one  Dairs,  a  private  individual,  who  resided  in  Habersham 
county.  He  made  affidavit  that  he  had  served  Jones  with  a  copy  of  said  rule 
nM.  At  the  second  term  of  the  court,  plaintiff's  counsel  moved  to  make  the 
mle  absolute,  which  motion  was  refused  by  the  pi-esiding  jud^j^e,  upon  the 
ground  that  Jones,  the  defendant,  had  not  been  served  legSly  with  a  copy  of 
the  rule  nisi;  in  other  words,  that  a  service  made  by  an  unofficial  person  wap 
not  a  legal  service.  To  this  ruling  of  the  Judge  the  plaintiff  excepted,  and 
brings  the  case  here  on  writ  of  error. 

It  is  contended  by  counsel  that,  as  section  1962  of  the  Code  does  not  say  in 
terms  that  the  rule  niai  shall  be  served  by  the  sheriff,  it  is  legal  for  any  one 
to  serve  it  who  will  make  affidavit  of  the  service.  We  do  not  concur  in  this 
construction  of  the  section.  We  think  that  a  rule  nisi  is  judicial  process.  It 
commands  the  defendant  to  appear  at  the  next  term,  and  show  cause,  etc.  It 
is  a  process  or  order  of  the  court,  and  it  is  the  duty  of  the  sheriff  ''to  execute 
and  return  the  process  and  orders  of  any  court  of  record  in  this  state."  Code, 
§  361.  All  that  was  necessary  to  do  was  for  the  clerk  to  make  a  certified  copy 
of  the  rule  nM,  and  send  it  with  the  original  to  the  sheriff  of  Habersham 
county,  (with  his  fee  for  service,)  let  the  sheriff  serve  the  copy,  and  return 
the  original  to  the  clerk,  with  his  entry  of  service  thereon.  It  is  usual  to  pro- 
vide in  the  rule  the  mode  of  service,  but  this  is  not  necessary.  We  are  the 
more  confident  that  we  are  right  in  this  construction  from  the  uniform  prac- 
tice in  the  courts.  As  far  as  we  know  or  can  learn,  tlie  practice  in  all  the 
courts  of  this  state  has  uniformly  been  for  these  rules  to  be  served  by  the 
sheriffs.    Judgment  affirmed. 


^  ^'-  ^^  Evans  «.  Collieb. 

{SuptOM  Obwi  of  Georgia.    October  22,  1S87.) 

L  False  IifPBisoNifBvr— AoBSBifXNT  to  Furnish  Bail--Bbbaoh  of. 

Plaintiff,  in  the  first  count  in  his  de.  laration,  stated  that,  while  be  lived  with  and 
worked  for  defendant,  defendant  toUl  him  to  shoot  some  trespassing  cattle,  and  he 
would  save  him  harmless;  that  he  was  arrested,  and  defendant  became  bail  for  his 
appearance,  but  afterwards  surrendered  him  to  the  sheriff,  who  imprisoned  him. 
Tne  declaration  did  not  show  that  the  shooting  was  no  crime,  or  that  plaintiff  was 
obliged  to  obey  defendant    BM,  that  a  demurrer  to  the  count  was  well  taken. 

2.  Mastbb  and  Sbbyamt— AoBBKMBirr  roB  Medical  Attbitdaivob— Bbbagh  or. 

.  Plaintiff,  in  the  second  count  in  his  declaration,  claimed  damages  for  a  failure  to 
procure  necessary  medical  treatment  by  defendant.    He  stated  that  he  worked  for 
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defendflovt;  that  before  he  came  to  the  service  of  defendant  lie  was  deformed  in  hit 
~  ^ :  that,  by  reason  of  hard  work  for  defendant,  the  deformity  became  worse.  A 
.-jysieiaa  agreed  to  cure  him  if  defendant  would  pay  ahout  $25  for  apparatus.  De- 
fendant refused,  and  still  worked  plaiuti£  It  is  not  shown  whether  defendant 
compensated  plaintiff  for  his  labor  or  not  JTeldf  no  cause  of  action  against  defend- 
ant, «»4  a  demarrer  thereto  was  properly  sustained. 

Error  from  dty  court  of  Atlanta;  Van  Efps,  Judge. 

Action  for  damages  for  torts,  by  plaintiff,  Joseph  Evans,  against  defend- 
ant, G.  W.  Collier.  Defendant  demurred.  Demurrer  sustained,  and  cause 
dismissed.    Plaintiff  brought  this  writ. 

Renhen  Arnold  and  E.  N.  Broylea,  for  plaintiff  in  error,  ffulsey  dk  Bate- 
man  and  Hillyer  d  Bro.f  for  defendant  in  error. 

Bi.ANj>FOBD,  J.  1.  Joseph  Evans  brought  his  action  against  George  W. 
Oollier.  In  the  first  count  the  declaration  alleges  that,  when  he  was  some 
foar  years  of  age,  he  got  into  possession  and  under  the  control  of  Mrs.  Evans; 
that  she  claimed  he  was  bound  to  her  in  some  waj;  that  she  kept  him  and 
worked  him  until  he  was  about  sixteen  years  of  age^  when  she  turned  him 
over  to  George  W.  Oollier,  her  brother;  that  he  worked  for  Collier  on  his  farm. 
He  alleges  that,  while  working  for  Collier,  Collier  directed  him  to  shoot  some 
cattle  trespassing  upon  Collier's  land,~Collier  stating  that  he  would  stand  up 
to  him,  and  save  him  harmless  from  anything  that  might  occur  in  consequence; 
that  he  did  shoot  a  cow,  and  for  this  was  arrested;  that  Collier  came  forward* 
and  became  his  surety  or  bail  for  his  appearance  at  court  to  answer  for  thia 
offense,  and  promised  him  that  he  would  continue  to  stand  as  such  until  the 
trial  of  the  case;  but  that  afterwards  Collier  became  angry  with  him,  and 
falsely  represented  to  him  that  he  must  attend  court  in  Atlanta  to  be  tried  for 
this  offense  with  which  he  was  charged,  and  by  reason  of  that  false  repre^ 
sentation  on  the  part  of  Collier  he  came  to  Atlanta,  where  Collier  turned  him 
over  to  the  sheriff  of  ttie  county,  who  put  him  in  jail,  and  that  he  remained 
there  for  three  or  four  days;  that,  if  he  had  had  notice  of  this  arrest  by  Coir 
lier,  he  could  have  gotten  other  security.  And  he  claims  that  he  was  thereby 
endamaged  in  the  sum  of  tlOpOOO.  The  declaration  does  not  allege  that  the 
shooting  of  the  cow  was  no  offense;  but,  on  the  contrary,  we  are  left  to  infer 
from  the  declaration  that  it  was  a  crime  to  shoot  the  cow  in  the  way  he  did. 
If  it  had  alleged  that  the  shooting  of  the  cow  was  no  crime,  and  that  he  was 
obliged  to  obey  Collier's  orders,  possibly  that  count  in  the  declaration  would 
have  been  good.  But  it  is  a  rule  in  pleading  that  the  pleadings  must  be  taken 
most  strongly  against  the  pleader.  Where  two  inferences  may  be  drawn  from 
the  pleadings, — one  favorable  to  the  pleader,  and  one  unfavorable  to  him, — 
the  court  will  draw  that  inference  which  is  most  unfavorable  to  the  pleader. 
We  think,  taking  this  count  in  the  declaration  as  it  stands,  that  it  contains 
no  eause  of  action  against  Collier. 

2.  The  next  count  in  the  declaration  alleges  that,  while  he  was  with  Mrs. 
Evans,  she  worked  him  very  hard,  making  him  carry  heavy  cans  of  milk  some 
four  miles  from  where  she  lived,  and  that  in  consequence  his  legs  became 
crooked  by  the  turning  in  of  his  knees;  and  that,  after  she  turned  him  over 
So  Collier,  Collier  continued  to  work  him  upon  his  farm,  and  that  he  became 
still  more  knock-kneed  than  he  was  before;  that  be  applied  to  an  eminent  sur- 
geon in  the  city  of  Atlanta,  who  promised  to  cure  him  of  the  crookedness  of 
his  legs  if  Collier  would  pay  for  the  apparatus  necessary  to  straighten  them; 
that  he  applied  to  Collier  to  pay  for  the  apparatus,  which  cost  some  $25,  but 
Collier  refused,  and  continued  to  woiic  him.  This  icount  in  the  declaration 
does  not  allege  that  Collier  was  receiving  his  services  without  compensation. 
Probably,  if  there  had  been  such  ao  allegation,  that  count  would  have  been 
good;  but  we  are  left  to  infer  that  he  did  receive  compensation  from  Collier 
for  his  services;  and,  if  he  did,  we  cannot  very  well  see  liow  Collier  was  boiind 
to  furnish  him  surgical  aid  in  having  his  legs  straightened,  nor,  having  failed. 
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to  do  BO,  how  he  can  be  liable  to  him  for  damagea.  Bat  it  is  insisted  that 
Collier  stood  in  looo  parentis  to  him.  If  Collier  had  been  bis  parent,  there 
would  haye  been  no  right  of  action  on  the  part  of  the  son  against  the  father 
for  not  furnishing  surgical  aid  in  having  his  legs  straightened,  after  the  son 
bad  become  of  age.  But  if  Collier  took  this  man  when  he  was  a  boy,  received 
all  his  services,  and  paid  him  nothing,  then  he  would  have  been  under  legal 
obligation  to  furnish  him  sargical  aid,  probably,  to  the  extent  of  having  his 
legs  straightened,  if  thej  could  be  straightened.  But  it  is  not  alleged  in  the 
declaration  that  Collier  had  his  services  without  compensation;  so  we  conclude 
that  the  general  demurrer  to  this  declaration,  upon  the  ground  that  there  was 
no  cause  of  action  set  out  in  either  count,  was  well  sustained  by  the  court; 
and  the  judgment  of  the  court  below  is  affirmed. 


(79  Ga.  319) 

Eyans  «•  GOIJ^EB. 
(SiiprmM  Obuft  of  Qwrgia,    October  2S,  1887.) 

1.  PATinnrr— DsFsuBB  or— IirsTBticnoirB. 

Plaistlff  sued  on  aocottnt  for  work  and  labor  performed.  Defendant  pleaded  (1) 
the  general  iflsae ;  (2)  imyment;  (3)  accord  and  satisfaction.  The  ooort  instructed 
the  Jury :  *'  If  yon  Delleye  from  tiie  evidence  that  the  plaintiff  has  been  fully  j>aid 
for  sQcn  serylces  as  he  is  shown  to  have  rendered  the  defendant,  as  set  up  in  defend- 
ant's  second  plea,  he  cannot  recover,  nor  can  his  lawyers  recover  for  their  fees." 
HM  no  error. 

%  lvvANOY*-Aonoir  roa  Sbbviobs— OoircLUBivKirBSs  ov  Junoii bitt. 

Plaintiff  sued  on  acooant  for  work  and  labor  performed  from  1879  to  1884.  In 
1883  he  sued  defendant  before  a  justice  on  account  for  work  and  labor,  and  took 
Judgment.  Held,  under  Ck)de  Ga.  }  826d»  relating  to  suits  by  infants,  that  plaintiff 
was  bound  by  the  judgment  if  he  was  an  infant  at  the  time,  and  sued  without  a 
next  friend  or  guardian,  and  could  not  recover  for  services  back  of  time  of  bringing 
the  suit  before  the  justice. 

Error  from  city  court  of  Atlanta;  Yak  Bpps»  Judge. 

Action  upon  account  for  woik  and  labor  performed.  Defendant  pleaded 
the  general  issue,  payment,  and  accord  and  satisfaction.  Trial.  Verdict  for 
defendant  on  first  and  second  pleas;  for  plaintiff,  on  the  third.  Motion  by 
plaintiff  for  new  trial  overruled;  judgment;  and  plaintiff  brought  this  writ. 

Arnold  c§  Arnold^  for  plaintiff  in  error.  HUlyer  dt  Bro.  and  Hulsey  tP 
Bateman,  for  defendant  in  error. 

Blanbfobd,  J.  Joseph  Evans  brought  his  action  upon  an  account  against 
George  W.  Collier,  for  work  and  labor  done  from  the  first  of  January,  1879» 
to  the  first  of  January,  1884,  at  $20  per  month,  $1^200.  To  this  action  the 
defendant  filed  three  pleas:  (1)  The  general  issue;  (2)  a  plea  which  he  called 
a  plea  of  payment;  and  (3)  a  plea  of  accord  and  satisfaction.  Upon  the  trial 
of  the  case,  the  jury  found  for  the  defendant  on  the  first  two  pleas,  thereby 
finding  for  the  plaintiff  on  the  third  plea.  A  motion  for  a  new  trial  was  made 
by  the  plaintiff  on  several  grounds. 

1.  The  first  special  ground  of  the  motion  was  as  follows:  '^Because  the 
court  erred  in  charging  the  jury  as  follows:  *  If  you  believe  from  the  evidenoe 
that  the  pluntiff  has  been  fully  paid  for  such  services  as  he  is  shown  to  have 
rendered  the  defendant,  as  set  up  in  defendant's  second  plea,  he  cannot  re- 
cover, nor  can  his  lawyers,  in  this  view  of  the  case,  recover  anything  for  their 
fees.'  The  above  charge  excepted  to  because  too  general  in  this  case.  It 
does  not  except  payments  when  the  plaintiff  was  a  minor,  nor  does  it  except 
the  payment  made  after  suit  was  brought,  by  which  his  attorneys  were  de* 
prived  of  their  fees."  We  do  not  see  how  this  charge  is  too  general.  The 
court  charged  the  jury  that,  if  they  were  satisfied  from  the  evidence  that  he 
had  been  fully  paid  off  for  all  the  services  he  had  rendered,  he  could  not  re- 
cover.   While  that  is  a  very  general  charge,  it  was  sufiicient,  and  left  It  to  the 
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Jury  to  say  whether  the  evidence  authorized  them  to  And  that  the  plamtiff  had 
been  paid  off  for  his  services  remiered  up  to  that  time.  It  may  be  well  to  re- 
mark here  that  the  second  plea  is  a  duplex  plea,— it  is  bad  for  duplicity;  and 
if  the  plaintiff  had  specially  demurred  to  it,  the  court  would  doubtless  have 
stricken  it;  but  being  good  in  substance,  and  not  being  demurred  to,  we  will 
have  to  treat  it  as  a  good  plea. 

2.  The  next  error  complained  of  is  "because  the  court  erred  in  charging 
the  jury  as  follows:  'If  the  suit  was  on  a  speciial  contract  of  Evans,  made 
while  a  minor,  with  Collier,  to  pay  him  so  much  per  month  for  his  services, 
Evans  would  be  bound  in  law  to  include  in  that  one  suit  all  that  was  due  him 
under  that  special  contract,  and  the  Judgment  would  conclude  him  until  re- 
versed or  set  aside;  that  is,  it  would  be  conclusive  that  the  judgment  covered 
all  that  was  due  him,  under  his  infantile  contract.'  This  charge  is  excepted  to 
because  it  estops  an  Infant  by  a  justice's  judgment,  where  it  does  not  i^pear 
that  the  infant  had  a  next  friend  or  counsel  to  advise  him  of  his  rights."  The 
plea  alleged  that  there  was  a  certain  judgment  rendered  in  favor  of  the  plain- 
tiff against  the  defendant,  in  a  suit  brought  in  1883»  in  a  justice's  court,  bv 
Evans  against  Collier,  for  the  sum  of  flCdO,  for  services  rendered  by  him  at 
$5  a  month.  This  portion  of  the  charge  of  the  court  was  applicable  to  this 
second  plea;  and  the  exception  to  the  charge  is  based  upon  the  ground  that, 
when  this  jndgment  was  obtained  by  Evans  against  Collier  in  the  justice's 
court,  Evans  was  an  infant,  and  was  not  thereby  bound.  We  think  he  was 
bound,  whether  an  infant  or  adult.  Whatever  may  be  the  law  of  any  other 
state,  we  think  our  Code  settles  that  question.  Section  8263  is  as  follows: 
"A  suit  commenced  and  prosecuted  by  an  infant  alone  is  not  void,  and,  al- 
though the  suit  is  defective  in  wanting  a  guardian  or  next  friend,  the  defect 
is  amendable  before  verdict,  and  cured  by  verdict.^  So  that,  whether  he  was 
an  infant  or  not,  after  the  judgment  was  rendered  in  his  favor,  that  Judgment 
cured  any  defect,  as  to  his  not  having  had  a  proofiein  ami  or  guardian  to  rep- 
resent him.  The  Judgment  had  the  same  legal  effect  as  if  he  had  been  of  full 
agev  and  is  a  good  judgment  until  reversed  or  set  aside  in  some  of  the  ntodes 
known  to  the  law.  80  we  think  that  there  is  nothing  in  this  exception.  The 
exception  seems  to  admit  that  the  charge  is  right,  except  that  it  does  not  ap- 
ply to  an  infant. 

The  charge  is  right  under  the  decision  of  this  court  in  the  case  of  Railroad 
Co.  V.  Ckirrard,  54  Ga.  827.  In  that  case  the  court  said :  "For  the  purpose  of 
determining  this  case,  it  matters  not  whether  the  contract  between  the  plaintiff 
and  defendant  was  entire  or  severable.  When  the  first  suit  was  brought,  the 
whole  demand  or  debt  was  due.  If  so,  it  was  incapable  of  division  for  the 
purpose  of  bringing  separate  suits  therefor.  Section  2939  of  the  Code  provides 
that,  'Mf  a  contract  be  entire,  but  one  suit  can  be  maintained  for  a  breach 
thereof;  but  if  it  be  severable,  or  if  the  breaches  occur  at  successive  periods 
in  an  entire^ contract,  (as  where  money  is  paid  by  installments,)  an  action  will 
lie  for  each  breach;  but  all  the  breaches  occurring  up  to  the  commencement 
of  the  action  must  be  included  therein. "  iSo  that  Evans,  having  brought  an 
action  against  Collier  in  1888,  upon  an  account  for  work  and  labor  done  prior 
to  that  time,  and. having  obtained  a  Judgment  against  him,  the  presumption  is 
that  that  included  all  that  was  due  Evans  up  to  the  bringing  of  that  suit,  and 
it  is  a  legal  presumption  which  is  conclusive.  Taking  any  view  of  the  charge 
that  may  be  taken,  we  see  no  error  in  it.  If  this  contract  which  was  sued 
upon  in  this  case  was  a  general  indebitatus  assumpsit  for  work  and  labor  done, 
on  a  quantam  meruit  account,  so  to  speak,  and  it  was  for  all  the  services  the 
plaintiff  had  rendered  Collier  from  the  first  of  January,  1879,  to  the  first  of 
January,  1884,  and  he  thought  proper  in  1883  to  bring  his  action  against  Collier 
for  $12.50,  two  months  and  a  half's  services  at  S5  a  month,  and  obtained  a 
judgment,  he  is  concluded  by  that  judgment  from  saying  that  Collier  owed 
him  anything  prior  to  the  bringing  of  that  suit* 
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The  anqgiiiiieiitB  of  error  are  nomeroas;  but  it  is  unnecessary  to  notice  any 
other  portion  of  the  record.  There  may  be  some  errors  committed  in  tlie  ad- 
mission of  testimony,  or  the  rejection  of  testimony,  but  they  are  wholly  im- 
material in  the  view  we  lake  of  this  case,  and  it  is  unnecessary  to  notice  them. 

The  judgment  is  therefore  affirmed. 


Edwabds  o.  Statk. 

(Bnpreme  Gmri  of  QeorgicL    November  1,  18S7.) 

L  CBiMnrAL  Law— Pbuicipai*  ahd  Aocbsbobt— AoanBOsr  avtbs  tbm  FAci^-^niur  or 

Pbincipal. 

Defendant  was  indicted,  nnder  the  proyisions  of  Code  Ga.  {  4489,  prescribing  a 
penalty  for  such  offense,  as  an  accessory  after  the  fact  for  buying  and  receiving 
goods  stolen  by  two  others,  6ne  of  whom  had  fled,  the  other  having  been  aoqnitted 
on  the  ground  of  infant^.  Held  that,  before  the  defendant  could  be  convicted,  it 
was  necessary  for  the  state  to  show  that  the  principal,  whether  taken  or  not,  is 
gnilty,  and  the  aoaulttal  of  one  of  the  principals  on  tne  ground  of  infancy  does  not 
relieve  the  state  of  this  burden. 
S.  Bamb— PanroiPAi*  ahd  AoccsBORT—AooBasosT  avtkb  thb  Fact— IVDicTMnrr. 

Defendant  was  indicted  as  an  accessory  after  the  fact  for  receiving  stolen  goods. 
The  indictment  contained  no  allegation  as  to  who  had  stolen  the  goods,  but  chai^ged 
simplv  that  defendant  had  bought  the  goods  of  two  persons  named,  one  of  whom 
had  fled  the  slate,  and  the  other  had  been  acquitted  of  larceny  on  the  ground  of 
infancy.    Hdd,  that  the  indictment  was  insufficient  to  support  a  verdict  of  guilty. 

Error  from  city  court  of  Atlanta;  Van  £pps.  Judge. 

Indictment  for  receiving  stolen  goods.  The  defendant,  Edwards^  was  con- 
victed in  the  city  court  of  Atlanta,  and  thereupon  took  this  writ  of  error. 

Wimhish  dc  Walker  and  Spears  eft  Baker^  for  phuntiff  in  error.  S.  C. 
€fUan»  Sol.  City  Court,  (by  C.  2>.  Hm,)  for  the  State. 

Simmons,  J.  It  i^pears  from  the  record  in  this  case  that  Edwards  was  ac- 
cused in  the  city  court  of  Atlanta  of  the  offense  of  a  misdemeanor,  in  buying 
and  receiving  from  T.  B.  Hunnaway  and  Quy  King  two  woolen  shirts  of  the 
value  of  four  dollars,  the  property  of  J.  P.  Northrop,  knowing  the  same  to 
have  been  stolen  and  feloniously  taken.  The  accusation  further  alleges  that 
Hunnaway  had  fled  the  state  and  was  beyond  the  jurisdiction  of  the  court, 
and  that  "Quy  King  had  been  given,  on  his  trial  on  a  charge  of  larceny  from 
the  house  for  a  sum  under  fifty  dollars,  a  verdict  of  not  guilty,  on  the  ground 
of  his  being  under  age,  to-wit,  ten  years  of  age,  and  not  subject  to  con- 
viction. "  Upon  the  trial  of  the  case  the  defendant  was  convicted.  He  made 
a  motion  for  a  new  trial,  upon  the  several  grounds  stated  in  the  motion,  wliich 
was  overruled  by  the  court,  and  he  excepted,  and  assigns  as  error  the  judg- 
ment of  the  court  in  overruling  his  said  motion. 

1.  The  plaintiff  in  error  insisted  here  mainly  upon  the  fifth  ground  of  the 
motion,  which  is  as  follows:  ''(5)  Because  the  court  erred  in  the  following 
charge  to  the  jury:  *  On  the  other  hand,  if  you  believe  from  the  evidence  that 
T.  B.  Hunnaway  and  Guy  King,  together,  privately  stole  two  shirts  from  the 
store  of  Northrop,  and  of  some  value,  and  in  a  manner  and  form  as  charged 
in  the  accusation;  and  that  Guy  King  was  taken  and  was  prosecuted,  and 
was  acquitted  on  the  ground  of  nonage, — that  is,  on  the  ground  that  he  was 
under  ten  years  of  age,  so  as  not  to  be  generally  amenable  for  his  acts, — this 
state  of  facts  would  excuse  the  state  from  exhibiting  in  evidence  a  record  of 
the  conviction  of  Guy  King  as  a  principal  thief,  or  one  of  the  principal  thieves, 
thereby  relieving  the  state  of  the  necessity  of  making  one  of  the  required 
proofs  in  order  to  convict  of  the  offense  charged  in  this  accusation.'  "  We 
think  the  exception  taken  to  this  charge  is  well  founded.  Edwards  was  in- 
dicted under  section  4489  of  the  Code  as  an  accessory  after  the  fact,  in  buying 
the  shirts  from  King,  knowing  them  to  be  stolen.    Before  he  could  be  con- 
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yicted  under  this  section,  the  state  must  show  that  a  crime  had  been  commit- 
ted, and  that  the  principal  thief  or  thieves  could  not  be  taken,  so  as  to  btn ; 
prosecuted  and  convicted.    In  this  case  it  showed  that  King,  one  of  the  prin- 
cipal thieves,  had  been  taken,  prosecuted,  and  acquitted. 

It  is  true  that  it  was  proved  on  the  trial  that  he  was  acquitted  because  he  was 
under  the  age  of  10  years.  If  he  was  under  10  years  of  age  he  was  properly  ac- 
quitted, bemuse  the  law  is  "  that  an  infant  under  that  age  shall  not  be  considered 
or  found  guilty  of  any  crime  or  misdemeanor. "  Code,  §  4295.  He  was  acquit- 
ted, therefore,  because  he  wfts  not  guilty  of  the  larceny.  If  he  was  not  guilty, 
Edwards  was  not  guilty  as  an  accessory  after  the  fact,  and  that  was  the  ac- 
cusation made  against  him.  Before  a  conviction  can  be  had,  under  this  sec- 
tion, it  must  be  shown  that  the  principal,  whether  taken  or  not,  whether  known 
or  unknown,  is  guilty.  We  think,  therefore,  that  the  court  erred  in  his  charge 
to  the  jury,  as  complained  of  in  the  fifth  ground  of  the  motion.  We  do  not 
intend  to  rule  that  a  person  can  receive  stolen  goods  from  an  infant  incapable 
of  committing  a  crime,  and  not  be  guilty  of  a  crime  himself.  On  the  con- 
trary, we  hold  that  "he  who  acts  through  an  irresponsible  agent  is  liable  as 
principal,"  and  that  a  person  so  acting  is  not  liable  as  accessory,  but  as  prin- 
cipal. Whart.  Grim.  Law,  g§  206,  210.  It  is  true  that  these  principles  are 
generally  applied  to  persons  who  counsel,  procure,  or  incite  infants,  idiots,  and 
lunatics  to  commit  crimes.  But  we  see  no  reason  why  the  analogy  would  not 
hold  good  as  to  persons  who  take  or  share  the  fruits  of  the  crime  after  it  had 
been  committed  by  an  infant,  idiot,  or  lunatic.  If  Edwards  received  these 
goods  from  an  infant  who  had  taken  them  from  Korthop's  store  without  his 
consent,  why  would  not  Edwards  be  guilty  of  simple  larceny,  Just  as  he  would 
be  if  he  had  found  them  on  the  streets,  and  conc^ed  them,  and  appropriated 
them  to  his  own  use? 

2.  We  think  the  court  should  have  granted  a  new  trial  upon  the  first 
ground,  that  the  verdict  was  contrary  to  law.  The  accusation  does  not  allege 
that  Hunnaway  or  King  either  stole  the  goods,  or  that  they  were  the  princi- 
pal thieves.  It  simply  alleges  that  Hunnaway  had  fied  the  state,  that  King 
had  been  acquitted  on  account  of  his  tender  years,  and  that  the  defendant  had 
received  from  them  two  shirts,  knowing  them  to  have  been  stolen.  As  be- 
fore remarked,  it  nowhere  charges  that  Hunnaway  or  King  stole  the  shirts. 

For  these  reasons  we  reverse  the  judgment  of  the  court  below. 


(80  Oa.  278) 

City  of  Atlanta  «.  Gate  City  St.  B.  Co. 

(Supreme  Oouri  of  Georgia,    November  1,  1S87.) 

1.  HOBSX  AKD  StBXET  RaiLBOADS— GoiTTBAOT  WITH  MONIOIFALITY'-DUTT  TO  MaOAAAM- 

IZB  TBACK8— PUTUBE  ObDINANCBS. 

The  general  council  of  the  city  of  Atlanta  adopted  a  report  of  its  finance  com- 
mittee ezempttn^  the  plaintiff  from  taxation  for  10  years,  and  providing,  farther, 
that  the  plalntinshould  macadamize  its  track,  and  three  feet  on  each  side,  and  keep 
the  same  in  good  order,  and  otherwise  comply  with  ordinances  then  in  force,  or 
thereafter  adopted,  relative  thereto.  Held,  that  these  reports  reouired  the  plain- 
tiff to  comply,  not  only  with  the  ordinances  then  in  force,  bat  witn  any  others  that 
might  be  adopted,  relative  to  the  paving  of  its  tracks,  or  three  feet  on  each  side 
thereof. 

2.  Constitutional  Law^Titlbs  of  Laws — Oonnbction  with  Subjbct. 

Act  Qa.  September  3, 1881,  amending  the  charter  of  the  city  of  Atlanta,  provided 
that  any  street  railway  in  said  clt^  shall  be  required  to  macadamise  or  otherwise 
pave,  as  may  be  directed,  between  its  tracks,  and  for  three  feet  on  each  side.  Held^ 
that  the  act  is  oonstitational,  even  though  this  proviso  Is  not  embraced  in  the  title, 
as  it  is  not  inconsistent  therewith. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clarke,  Judge. 

The  Gate  City  Street-Bailroad  Company  brought  an  action  against  the  city 

of  Atlanta  to  restrain  the  collection  of  an  assessment  against  the  company  for 
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paving  three  feet  of  the  street  on  each  side  of  its  tracks.  Decree  was  ren« 
dered  against  the  city,  and  a  motion  for  new  trial  was  overruled.  The  city 
ttiereupon  took  this  writ. 

/.  B.  Goodwin  and  /.  T.  Pendtetofif  for  plaintifP  in  error.  Reid,  Rfiein^ 
hardt  <&  O^Neilt  for  defendant  in  error. 

Blandfobd,  J.  The  mayor  and  general  council  of  the  city  of  Atlanta 
passed  an  ordinance  requiring  Wheat  street  to  be  paved  with  rubble-stone, 
and  notified  the  Qate  City  Street-Railroad  Company,  whose  track  had  been 
laid  along  said  street,  to  pave  their  track,  and  three  feet  on  each  side,  with 
rabble-stone.  The  street-railroad  company  paved  their  track,  but  refused  to 
pave  three  feet  on  each  side  thereof.  The  city  of  Atlanta  made  the  pavement 
three  feet  on  each  side  of  this  railroad,  and  made  an  assessment  against  the 
Btreet-i*ailroad  company  for  the  cost  thereof.  The  company  filed  this  bill  to 
enjoin  the  execution  issued  by  the  city  of  Atlanta  ^inst  it  for  the  cost  of 
paving  three  feet  on  each  side  of  its  railroad  track.  Upon  the  trial  of  the  case^ 
a  verdict  and  decree  were  rendered  against  the  city,  enjoining  this  execution. 
Thereupon  the  dty  of  Atlanta  made  a  motion  for  new  trial,  upon  sev^nal 
grounds,  which  was  overruled  by  the  court  below;  and  this  judgment  of  the 
court  is  excepted  to,  and  assigned  as  error. 

1.  It  appears  that,  upon  the  trial  of  this  case,  the  dty  of  Atlanta  put  in  ev- 
idence certain  resolutions  which  had  been  adopted  by  the  general  council,  as 
follows: 

**The  finance  committee  report  in  fttvorof  exempting  the  road,  rolling,  and 
live  stock  of  the  Gate  City  Street-Railroad  from  taxation  by  the  dty  of  At- 
lanta for  ten  years,  commencing  with  January  1, 1882. 

[Signed]  "Robert  J.  Loweby. 

"D.  A.  Beatib. 
••Thos.  J.  Boyd, 

"The  finance  committee  report*  farther,  that  the  said  street-railroad  com- 
pany named  above  shaU  macadamize  their  track,  and  three  feet  on  each  side, 
and  keep  it  in  good  order,  to  conform  to  the  streets  as  it  is,  or  to  the  grade 
when  given,  and  otherwise  to  comply  with  ordinances  now  of  force  or  that 
may  hereafter  be  adopted  relative  to  the  Atlanta  Street-Railroad  Company  or 
of  the  said  Gate  City  Company.    (Adopted.)" 

The  presiding  judge  held  that  these  reports  made  by  the  finance  committee, 
and  adopted  by  the  ffeneral  council  of  the  city  of  Atlanta,  were  a  contract  be- 
tween the  dty  and  the  Gate  City  Street-Railroad  Company;  and  that,  by  the 
terms  of  the  charter  of  said  company  and  this  contract,  the  street-railroad 
company  were  exempted  from  taxation  for  ten  years,  and  that  they  should 
macadamize  their  track,  and  three  feet  on  each  side  of  it,  and  keep  it  in  good 
order,  etc.;  and  that,  when  this  was  done,  the  city  could  not  require  the 
street-railroad  company  to  further  pave  its  tracks,  and  three  feet  on  each  side 
thereof;  and,  so  holding,  the  jury  were  directed  to  find  against  the  city.  We 
are  of  the  opinion  that  the  court  erred  in  thus  construing  these  reports  of  the 
finance  committee,  whether  the  same  amounted  to  a  contract  or  not.  We  are 
of  the  opinion  that  they  required  the  Gate  City  Street-Railroad  Company  to 
comply  with  such  ordinances  as  were  then  of  force  in  the  city  of  Atlanta,  and 
such  ordinances  as  might  thereafter  be  adopted  by  the  city  in  relation  to  the 
paving  of  its  track,  or  three  feet  on  each  side  thereof.  This  is  the  main  er- 
ror complained  of  in  the  motion  for  new  trial;  and,  the  court  having  erred 
in  its  construction  of  these  reports  of  the  finance  committee  adopted  by  the 
dtv  of  Atlanta,  a  new  trial  must  result. 

2.  But  it  is  argued  that  the  act  of  the  l^^lature  approved  S^>temb6r  8, 
1881,  which  is  entitled  "An  act  to  amend  an  act  establishing  a  new  charter 
for  the  city  of  Atlanta, "  etc.,  the  title  of  which  act  sets  out  with  great  partic- 
ularity the  objects  and  purposes  of  the  act»  is  unconstitutional  and  void,  so 
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far  as  the  same  provides  that  *' any  street- railroad  company  having  tracks  run- 
ning through  tlie  streets  of  siiid  city  sliall  sliall  be  required  to  macadamize  or 
otherwise  pave,  as  the  commissioners  of  streets  and  sewers  may  direct,  the 
width  of  its  track,  and  for  three  feet  on  each  side  of  every  line  of  track  now 
in  use,  or  that  may  hereafter  be  constructed  by  such  company."  We  think 
that  this  act  is  constitutional;  that  this  proviso  is  not  contrary  to,  and  em- 
braced in,  the  title  of  the  act*  The  title  to  the  act  would  have  been  sufficient 
if  it  had  merely  said  it  was  "An  act  to  amend  the  charter  of  the  city  of  At- 
lanta." this  section,  which  authorizes  the  city  to  require  a  street-railroad 
company  to  macadamize  or  otherwise  pave,  as  the  commissioners  of  streets 
and  sewers  may  direct,  the  width  of  its  track,  and  three  feet  on  each  side  of 
every  line  of  track,  is  not  inconsistent  with  anything  contained  in  the  title  of 
the  act,  but  is  germane  thereto;  nor  is  it  a  different  subject-matter  from  that 
contemplated  by  the  title.  This  question  was  fully  considered  and  decided  in 
the  case  of  Hope  v.  Mayor,  etc.,  72  Qa.  248»  where  it  was  held  that,  "where 
it  appears  from  the  whole  of  a  legislative  act  that  the  great  purpose  and  object 
was  to  create  a  corporation  to  layout  and  construct  a  railroad  between  certain 
points,  any  instrumentality  authorized  by  the  act  in  aid  of,  to  conduce  to,  and 
to  assist  the  one  great  purpose  of  the  act,  is  not  a  different  subject-matter; 
and  the  act  is  not  unconstitutional  as  containing  more  than  one  subject-mat- 
ter, or  matter  different  from  that  expressed  in  the  title."  So  we  think  that 
the  act  of  the  legislature  amending  the  charter  of  the  city  of  Atlanta  is  con- 
stitutional, and  that  the  defendant  in  error  can  take  nothing  by  this  objection* 
We  do  not  intend  to  decide  that,  where  the  city  exercises  this  great  power 
in  an  arbitrary  manner,  and  without  sufficient  reason,  in  a  proper  case  made, 
the  jury  may  not  consider  the  necessity  for  the  improvement,  or  its  unreason- 
ableness, or  whether  the  improvement  to  be  made  is  to  be  made  out  of  such 
costly  materials  as  may  result  to  the  great  injuiy  of  the  citizen  owning  prop- 
erty along  said  street;  for  it  may  be  that,  under  such  circumstances,  the  citi- 
zen might  be  improved  out  of  his  estate.  So  we  think  that,  in  all  cases  of 
this  character,  it  is  for  the  jury  to  say,  under  the  testimony,  whether  such 
pavement  or  improvement  is  reasonable  or  unreasonable;  and  while  the  city. 
may  exercise  its  legislative  discretion  as  to  when  the  improvement  shall  be 
made,  and  the  material  with  which  it  may  be  made,  yet  it  is  for  the  jury  to 
determine,  under  all  the  facts,  whether  the  same  is  reasonable*  or  whether 
there  be  a  necessity  therefor.    Judgment  reversed* 


^*  ^  ^^  Daniel  v.  Wall.  Sheriff. 

I9uprem€  Court  qf  Oearffia,    November  10,  1887.) 

SsrOrr  aks  Oouktbb-Glaim— Judgmentb  in  DrrPBRXNT  Capacitibs. 

Plaintiff,  as  trustee,  obtained  judgment  against  defendant  for  the  conversion  of 
crops,  and  /L  ftu  having  been  issned  thereon,  and  the  money  made,  defendant  pnl 
into  the  sberifiTs  bands  another)!. /a.  against  plaintiff  on  a  debt  for  guano  nsed  in 
raising  the  crops  converted,  paid  bv  defendant  as  surety.  Eeid  tliat,  as  the  judg- 
ments were  not  mutual,  one  being  In  favor  of  the  head  of  a  family,  and  the  other 
against  him  individually,  they  could  not  be  set  off  against  each  other. 

Error  frmn  superior  court,  Washington  county;  Hines,  Judge. 
/.  A,  Bobionp  for  plaintiff  in  error.    Bvana  eft  Bvam  and  J.  W.  BobiiMont 
tonUra, 

Simmons,  J.  It  appears  from  the  record  in  this  case  that  Isham  Daniel, 
trustee,  placed  an  execution  in  the  bands  of  C.  A.  Wall,  sheriff  of  Washing- 
ton county,  against  W.  J*  Bush,  and  Alexander  Bridges,  security.  Wall, 
the  sheriff,  collected  the  money,  and  refused  to  pay  it  over  to  the  plaintiff  in 
^/a.,  or  his  attorney;  whereupon  the  plaintiff  obtained  a  rule  against  the 
sheriff,  calling  upon  him  to  show  cause  why  he  should  not  pay  said  money  to 
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him.  The  sheriff  answered  that  he  had  collected  the  money  on  the  execution^ 
and  after  he  had  collected  it  W.  J.  Bush,  one  of  the  defendants  in  ft,  fa,  ^  had 
placed  in  his  hands  another  ft.  fa.  in  favor  of  Ilamspeck  &  Green,  against 
Isham  Daniel,  and  W.  J.  Bush,  security.  The  latter^. /a.  having  been  paid 
by  Bush,  as  security,  and  transferred  to  him,  said  Bush  demanded  it  should 
be  set  off  against  the  Judgment  on  which  the  money  was  raised.  He  asked 
the  instruction  of  the  court  as  to  whom  he  should  pay  the  money.  The  sher- 
iff's answer  was  traversed  by  Daniel,  trustee,  and  an  issue  formed.  On  the 
trial  of  the  issue»  under  the  charge  of  the  court,  the  jury  found  in  favor  of 
Bush;  that  is,  that  theft,  fa.  in  favor  of  Bush,  security  against  himself  and 
Daniel  as  an  individuid»  should  be  paid  by  the  money  then  in  court,  raised 
under  the  ft.  fa,  in  favor  of  Daniel,  trustee,  against  Bush  and  Bridges.  A 
motion  was  made  for  a  new  tilal,  upon  the  several  grounds  set  out  therein, 
which  was  overruled  by  the  court,  and  the  plaintiff  excepted,  and  assigns  the 
same  as  error. 

The  main  ground  insisted  on  before  us  is  the  seventh,  which  is  as  follows: 
"(7)  Because  the  court  erred  in  charging  the  jury  as  follows:  •  If  you  find 
that  Isham  Daniel  bought  guano  of  Bamspeck  &  Green,  and  it  was  used  in 
making  bis  crops  for  1S83,  then  such  crops  would  be  subject  to  this  guano 
debt,  for  it  is  a  debt  in  the  nature  of  purchase  money.  If  you  further  find 
that  these  crops,  or  any  part  of  them,  were  converted  by  W.  J.  Bush,  and  that 
Isham  Daniel  brought  his  action  of  trover,  and  recovered  the  value  of  these 
crops  so  converted  by  Bush,  then  the  money  so  recovered  for  these  crops,  or 
any  part  of  them,  stands  in  the  place  of  the  crops,  and  this  money  would  be 
likewise  subject  to  the  Bamspeck  &  Green  executions.  The  fact  that  Isham 
Daniel  used  homestead  property  in  conjunction  with  this  guano  in  making 
these  crops  on  the  land  he  rented  from  Mr.  Bush  would  not  render  the  crops 
or  the  money  recovered  for  them  not  subject  to  Bamspeck  &  Green's  debt  as 
the  proceeds  of  homestead  property.'  Said  charge  is  contrary  to  the  evidence 
and  contrary  to  law,  and  otherwise  illegal."  We  think  the  exception  to  this 
charge  is  well  taken.  The^.  fa,  which  brought  the  money  into  court  was  in 
the  name  of  Isham  Daniel,  trustee,  founded  upon  a  judgment  he  had  obtained 
against  Bush  and  Bridges  for  the  conversion  of  the  trust  property  or  home- 
stead property,  not  as  an  individual,  but  as  the  head  of  the  family,  who  rep- 
resented the  homestead  estate.  The>2./a.  which  Bush  placed  in  the  hands 
of  the  sheriff  was  against  Isham  Daniel  as  an  individual;  and,  while  it  may 
have  been  for  guano  used  by  Isham  Daniel,  there  was  no  suit  against  him  as 
head  of  the  family,  to  subject  the  property  set  apart  to  him,  as  required  in  the 
case  of  Willingham  v.  Maynard,  59  Ga.  330.  But  the  suit  on  which  the 
judgment  was  founded  was  against  him  as  an  individual,  and  the  judgment 
was  entered  up  against  him  as  an  individual,  and  not  as  the  head  of  a  family 
or  trustee;  nor  was  there  any  judgment  of  the  court  subjecting  the  homestead 
property  to  the  debt  made  for  guano.  The  judgment,  therefore,  in  favor  of 
Daniel,  trustee,  against  Bush  and  Bridges,  and  that  of  Bamspeck  &  Green 
against  Daniel  &  Bush,  were  not  mutual,  and  the  one  could  not  be  set  off 
against  the  other;  and  it  was  therefore  error  in  the  court  to  charge  as  set  out 
in  the  seventh  ground  of  the  motion.  The  record  discloses  the  fact  that  thqre 
were  no  pleadings  in  the  court  below  making  Bush  a  party  to  the  rule  against 
the  sheriff,  nor  were  there  any  pleadings  put  in  by  Bush  or  the  sheriff,  setting 
up  any  right  of  Bush,  or  showing  any  reason  or  any  equity  in  him  to  have  his 
judgment  against  Daniel  as  an  individual  set  off  against  the  judgment  in  favor 
of  Daniel,  trustee.  It  was  therefore  error  to  allow  the  testimony  of  3ush  to 
go  to  the  jury  as  complained  of  in  the  third  ground  of  the  motion*  Judgment 
reversed. 
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Lanham  v.  Lanham. 
(Supreme  Cowrt  of  AppeoUs  cf  WtBt  ViergMa*    November  5, 1887.) 

L  OaBNIBHMBNT— ISSUANOB  OP  SUOOBSTION. 

Where,  under  our  statute,  %  suggestion  is  issued,  it  is  unnecessary  that  anv  other 
person  than  the  one  designated  as  indebted  to,  or  holding  effects  of,  the  judgment 
debtor  should  be  summoned. 

2l  SaMB— SUFFIOlgNOT  OF  AKSWBR— TRUL  OP  ISSUBS. 

Where  a  suggestion  is  issued,  and,  after  the  garnishee  has  answered,  it  is  sug- 
gested to  the  court  that  he  has  not  fully  disclosed  his  indebtedness,  the  court  will, 
under  the  provision  of  the  statute,  impanel  a  jury,  without  formal  pleadings,  to  in- 
Quire  wheuier  the  garnishee,  at  the  tune  the  suggestion  was  served  on  him,  was  in- 
aebted  to  Uie  judgment  debtor,  and  in  what  amoimt,  if  any. 

8.  Husband  Ain>  Wifb— Separatb  Pbopbrty— Codb  W.  Va.  1868, 

Upon  the  trial  of  such  a  question,  it  was  proper,  this  being  an  action  at  law,  to  in- 
struct the  jury  that  if  they  believed  from  the  evidence  that,  if  a  married  woman, 
who  claimed  uie  garnishee  owed  the  fund  to  her,  and  not  to  the  judgment  debtor, 
had  no  separate  estate,  and  there  was  no  marriage  settlement  or  contract,  and  claimed 
that  the  money  was  earned  by  her  while  living  with  her  husband,  and  in  part  ac- 
qtdred  by  her  by  raising  cattle  and  selling  them  on  her  husband's  farm,  and  that 
another  part  was  given  ner  by  her  son,  all  before  the  adoption  of  the  Code  of  1868. 
which  provides  for  separate  estates  of  married  women,  then  the  money  so  received 
by  her  was  the  property  of  her  husband. 

4.  Samb— Sepabatb  Pbopbbtt. 

In  this  case,  even  if  the  married  woman  had  a  separate  estate  and  money  of  her 
own.  the  jury  from  the  evidence  was  justified  in  rendering  the  verdict,  and  it  should 
not  have  been  set  aside. 

{ByUaims  by  the  Court.) 

Error  to  circuit  court,  Harrison  county* 

The  facta  appear  in  the  opinion  of  the  court. 

/.  J.  Davis,  for  plaintiff  in  error.    John  Bassd,  for  defendant  in  error. 

Johnson,  P.  J.  On  the  seventeenth  day  of  January,  1881,  Charles  Lan- 
ham recovered  before  J.  L.  Hickman,  a  Justice  in  Harrison  county,  against 
Samuel  Lanham,  a  judgment  for  $484.50,  with  interest  and  costs.  An  exe- 
cution was  Issued  on  this  judgment,  and  a  suggestion  was,  on  the  ninth  day 
of  January,  1882»  issued  by  the  clerk  of  the  circuit  court  of  said  county,  which 
was  duly  served  on  Buchannon  Lanham,  as  a  debtor  of  the  said  Samuel  Lan- 
ham. On  the  twenty-ninth  day  of  May,  1883,  the  said  Buchannon  appeared 
and  answered  said  suggestion,  that,  at  the  time  of  the  service  thereof,  he  was 
not  indebted  in  any  sum  to  the  said  Samuel  Lanham.  The  said  Charles  Lan- 
ham then  suggested  that  Buchannon  Lanham  had  not  fully  disclosed  the  debts 
due  by  him  to,  and  effects  in  his  hands  of,  Samuel  Lanham,  and  it  was  there- 
upon by  the  court  ordered  that  a  jury  be  impaneled  to  inquire  as  to  such  debts 
and  effects  in  the  manner  provided  by  law.  On  the  fourteenth  day  of  Septem- 
ber, 1883,  the  jury  came,  and  was  sworn  "to  well  and  truly  try,  and  ascertain  the 
debts  due  by  Buchannon  Lanham  to,  and  effects  in  his  hands,  if  any,  of,  Sam- 
uel Lanham  at  the  date  of  the  service  of  the  suggestion  in  this  cause,  and  a 
true  verdict  render, "  etc.  On  the  seventeenth  day  of  the  same  month  the  jury 
rendered  this  verdict:  **  We,  the  jury,  find  that  the  garnishee,  Buchannon  Lan- 
ham, was  in  debt  to  Samuel  Lanham,  on  the  tenth  day  of  January,  1882,  [the 
date  of  the  service  of  the  suggestion,]  in  the  sum  of  eight  hundred  and  eighty 
dollars. "  A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trials 
which  motion  was,  on  the  first  day  February,  1884,  overruled,  and  judgment 
entered  for  the  amount  claimed  in  the  suggestion.  A  bill  of  exceptions  set- 
ting out  all  the  evidence  was  taken.  On  motion  of  the  plaintiff  in  the  sug- 
gestion, after  the  evidence  was  all  before  the  jury,  the  court  instructed  the 
jury  as  follows:  "If  the  jury  find  from  the  evidence  that  the  witness  Mary 
Lanham  is  the  wife  of  Samuel  Lanham;  that  she  and  the  said  Samuel  were 
married  in  1830;  that  there  was  no  marriage  settlement  or  contract  between 
her  and  her  said  husband;  that  she,  in  the  year  1849,  had  money  that  she  had 
v.48.E.no.6 — 18 
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earned,  or  was  given  her  by  her  husband  after  the  marriage  by  permitting  her 
to  raise  and  sell  cattle  on  his  farm,  and  if  she  had  other  money  that  was  given 
her  by  her  son,  Dennis  Lanham,  about  the  year  1860  or  1862,  and  before  the 
first  day  of  April,  1869,— then  such  money  was  and  became  the  property  of 

said  Samuel  Lanham ;  and  if  said  Mary,  on  the day  of  December,  1880, 

lent  said  money,  or  any  part  thereof,  to  the  garnishee,  Buchannon  Lanham, 
then  such  money  was  the  property  and  money  of  said  Samuel  Lanham,  and 
the  execution  of  the  plaintiff,  Charles  Lanham,  was  a  lien  thereon,  and  said 
Buchannon  Lanham  would  be  liable  as  such  garnishee  to  the  extent  that  the 
money  so  claimed  to  have  been  lent  by  said  Mary  was  derived  in  the  manner 
aforesaid. "  To  the  j udgment  Buchannon  Lanham  obtained  a  writ  of  error  and 
supersedeas. 

It  is  insisted  by  plaintiff  in  error  that  it  was  error  to  decide  that  the  fund  did 
not  belong  to  Maiy  Lanham,  who,  upon  the  witness-stand,  claimed  it,  but  that  it 
did  belong  to  the  judgment  debtor  Samuel  Lanham  without  said  Maiy  Lanham 
being  a  party  to  the  proceedings.  The  statute  provides  that  a  transcript  of 
a  judgment  before  a  justice  may  be  filed  in  the  clerk's  office  of  the  circuit  court 
of  the  county  in  which  the  judgment  was  rendered,  and  the  said  clerk  may  issue 
executions  thereon  in  the  same  manner  and  with  like  effect  as  if  the  judgment 
had  been  rendered  by  the  circuit  court.  Section  118,  c.  50,  Warth's  Code,  p.  404. 
We  must  presume  the  transcript  was  so  filed  in  the  said  cierk's  office.  The 
statute  further  provides  that,  "on  a  suggestion  by  the  judgment  creditor  that, 
by  reason  of  the  lien  of  his  writ  otfleri/acias,  there  is  liability  on  any  per- 
son other  than  the  judgment  debtor,  a  summons  may  be  sued  out  of  the  oifice  of 
the  clerk  of  the  circuit  «  *  *  court  of  the  county  in  which  such  person 
resides  or  may  be  found,  against  such  person,  to  answer  such  suggestions," 
etc.  Section  10,  c.  218,  Acts  1872-78,  as  amended  by  section  1,  c.  19,  Acts 
1875.  The  proceeding  in  this  case  throughout  seems  to  be  in  complianoe.witfa 
the  requirements  of  said  chapter  218,  Acts  1872-73,  which  is  the  law  govern- 
ing the  case.  The  decision  to  be  rendered  in  the  controversy  was  not  whethei 
Buchannon  Lanham  owed  Mary  Lanham,  but  whether  he  owed  Samuel  Lan- 
ham, the  judgment  debtor.  If,  because  it  is  claimed  or  suggested  in  any  suit 
that  the  plaintiff  ought  not  to  recover  of  the  defendant,  because  that  defend- 
ant claims  that  he  owes  the  same  debt  to  another,  and  not  the  plaintiff,  must 
the  controversy  end  there  unless  that  other  party  is  made  a  defendant  to  the 
suit?  If  this  were  so,  tiiere  would  be  no  end  to  litigation.  A  defendant,  by 
a  mere  claim,  might  defeat  an  action  or  make  it  impossible  to  proceed  with  the 
case.  The  statute  does  not  require  any  one  to  be  summoned,  except  a  party 
against  whom  is  the  suggestion  that  he  owes  the  judgment  debtor.  It  is  a 
proceeding  to  enforce  a  judgment  already  obtained,  and  the  party  is  summoned 
to  answer  whether  he  did  not  at  the  time  the  suggestion  was  served  on  him 
owe  the  judgment  debtor,  and  how  much?  If  he  does  not  fully  disclose,  or 
if  he  denies  it,  and  the  judgment  creditor  thinks  he  does  owe  the  judgment 
debtor,  then,  on  his  motion,  a  jury  will  be  impaneled  to  inquire  whether  he 
was  at  that  time  so  indebted.  That  inquiry  is  made  without  formal  pleadings ; 
and  if  he  has  wrongfully  been  held  to  owe  the  debt  to  the  judgment  debtor, 
he  has  a  right  to  his  writ  of  error,  if  the  amount  is  sufficient.  If  he  admits 
he  owes  a  sum  of  money*  and  it  is  claimed  he  owes  it  to  the  judgment  debtor 
and  another  person  claims  it,  he  could,  under  section  1  of  chapter  107  of  the 
Code,  have  filed  the  affidavit  there  required,  and  had  the  matter  settled  so  as 
to  forever  preclude  claimant  from  recovering  the  money  from  him;  or  he 
might  have  filed  his  bill  of  interpleader,  which  would  have  afforded  him  full 
protection.  Certainly,  Mary  Lanham  would  not  have  been  a  proper  party  to 
this  proceeding. 

It  is  also  insisted  that  the  court  erred  in  giving  the  instruction  it  did.  Ac- 
cording to  the  evidence,  all  the  claim  Mrs.  Lanham  had  to  the  money  was  that 
dhe  had  loaned  it  to  B.  Lanham,  and  that  she  had  this  money  before  the  first 
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of  April,  1869;  that  there  was  no  marriage  contract;  and  that  she  had  no 
separate  estate;  and  that  a  part  of  the  money  was  given  lier  by  her  son,  and 
part  th^proceeds  of  her  own  earnings,  and  raising  and  selling  cattle  on  her 
husband's  farm.  In  Jones  v.  Raid,  12  W.  Ya.  863,  this  court  said  that  "the 
doctrine  is  so  universally  recognized  that  at  law  the  earnings  of  the  wife  are 
absolutely  the  property  of  the  husband,  that  it  is  not  necessary  to  refer  to  any 
authority  on  the  subject."  In  that  case  it  was  held  that  in  equity,  where  the 
wife  had  earned  money,  with  her  husband's  consent,  that  it  should  be  her 
own,  and,  as  against  her  husband's  devisees  and  distributees,  she  could  hold 
it.  This  is  a  proceeding  at  law,  and  no  question  of  this  kind  arises  here.  It 
is  also  well  settled  that  at  common  law  the  husband,  by  virtue  of  his  mar- 
riage, acquired  all  his  wife's  personal  property  reduced  to  possession.  There 
is  no  evidence  in  this  record  to  show  that  a  single  dollar  of  the  money  that  it 
is  claimed  Mrs.  Lanham  loaned  to  Buchannon  Lanham  was  here;  but  tlie  ev- 
idence shows  that  it  belonged  to  her  husband.  The  instruction  propounded 
the  law  correctly,  and  we  have  shown  that  it  was  not  a  mere  abstract  princi- 
ple of  law,  but  that  it  was  relevant. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  set  aside  the  verdict 
and  grant  a  new  trial.  The  son  Charles  Lanham  sued  his  father,  Samuel 
Lanham,  before  a  justice,  to  recover  the  amount  of  several  notes,  amounting 
in  all  to  $234,  which,  with  interest,  amounted  to  8484.50.  For  this  sum  he 
recovered  judgment.  Execution  was  issued  and  a  sugggestion  served  on  his 
brother  Buchannon  Lanham.  At  the  trial  before  the  jury,  these  facts  were 
aU  disclosed,  and  also  that  on  the  first  day  of  November,  1880,  Samuel  Lan- 
ham conveyed  to  his  son,  Buchannon  Lanham,  75  acres  of  land  for  the  sum 
of  $1,200  cash,  and  $1,100  in  11  equal  yearly  payments  of  $100  each,  and  $80, 
the  residue,  payable  on  the  first  day  of  September,  1892.  The  grantor  in  the 
deed  reserved  possession  of  the  land  during  his  life.  This  deed  was'recorded 
November  3, 1880.  The  judgment  was  recovered  against  Samuel  Lanham  on 
the  seventh  day  of  January,  1881.  Suggestion  was  served  on  the  tenth  day 
of  January,  1882.  Upon  the  trial  Samuel  Lanham,  Mary  Lanham,  and  Re- 
becca Eline,  the  sister  of  Buchannon  Lanham,  were  examined  as  witnesses. 
These  witnesses  are  father,  mother,  and  daughter,  evidently  intent  on  defeat- 
ing the  claim  of  Charles  Lanham.  They  sdl  swear  that  about  the  first  of 
January,  1881,  a  few  days  before  the  suggestion  was  served,  Buchannon 
Lanham  paid  his  father  in  full  for  the  land,  the  amount  being  $1,180.  This 
is  strange,  indeed,  when  the  last  of  the  purchase  money  would  not  be  due  un- 
til the  first  day  of  September,  1892.  The  notes  were  without  interest,  $100 
to  be  paid  each  year  until  all  was  paid,  except  that  the  $80  was  to  be  paid  a 
year  later  than  the  last  of  the  $100.  Here  was  a  great  loss  to  Buchannon 
Lanham,  and  it  is  strange  that  it  should  be  paid,  while  a  judgment  was  stand- 
ing against  Samuel  Lanham  in  favor  of  his  son  Charles,  of  nearly  $500^  and  be 
could  suggest  his  brother  Buchannon  Lanham ;  and  if  this  was  all  in  good 
faith,  it  is  also  strange  that  he  should  borrow  the  money  of  his  mother,  and 
then  in  her  presence  pay  it  over  to. his  father,  and  still  more  strange  that  his 
mother  should  loan  it  to  him  five  years  without  interest.  The  record  says: 
"The  witness  [Mary  Lanham]  produced  a  note  calling  for  S880,  dated  tw<  nty- 
ninth  December,  1880,  due  five  years  after  date,  without  interest  purporting 
to  be  given  by  Buchannon  Lanham  to  Mary  Lanham."  Mrs.  I^iiliam  is  asked 
how  she  procured  the  money,  and  she  says  she  was  married  in  1830,  and  that 
in  1849,  when  she  came  to  Western  Virginia,  she  brouglit  som;^  monry  with 
her,  which  she  had  made  after  she  was  mairied.  It  appears  she  raised  and 
sold  cattle  on  her  husband's  farm.  She  also  received  $400  from  her  son  Den- 
nis, about  1861  or  1862.  There  was  no  marriage  contract  or  settlement.  This 
is  all  a  very  unlikely  story,  and  it  seems  to  me  the  jury  would  have  been  well 
warranted,  even  though  Mrs.  Lanham  had  a  separate  estate,  in  holding  the 
whole  affair  a  fraud,  and  rendering  the  verdict  it  did.    But,  as  we  have  seen. 
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the  instruction  properly  propounded  the  law,  and  because  the  property  was 
her  husband's,  the  verdict  was  right.    The  Judgment  is  affirmed. 

Gbeen,  Snyder,  and  Woods,  JJ»,  concurred. 

(30  W.  Va.  HZ) 

Haught  9.  Parks  $t  oZ. 
{Supreme  Cowrt  of  Appeals  cf  West  Virgimia.    November  fi,  1887.) 

L  GhTABDIAN  Ain>  WaBD— SaTTLmaHT  OF  AC0OU2rT»— SUBMIfiSIOM  TO  JUBT— Rl-IXAM- 
INATIOK. 

The  accounts  of  a  gniardian  are,  under  the  proviBions  of  chapter  234,  Acts  1872-78, 
settled  before  a  commissioner  of  the  county  court,  who  reports  a  balance  due  from 
the  guardian  to  his  ward,  the  guardian  excepts  to  tne  repor^  and  the  questions  raised 
by  the  exceptions  are  suomitted  by  the  court  to  a  jury,  which  finds  against  the  ex- 
ceptor; the  court  approves  said  finding,  confirms  the  report,  and  orders  the  same  to 
be  recorded  by  its  clerk.  Held,  the  verdict  of  the  jury  In  such  prooeedine  does  not 
come  within  the  purview  and  protection  of  section  18,  art.  8,  ox  the  constitution  of 
this  state. 

9.  Sakb. 

Such  report  is  ex  parte,  and  can  only  be  treated  as  prima /ocie  ooneot  whan  as* 
sailed. 

8.  Samb. 

In  a  suit  subsequently  brought  by  the  ward  to  have  the  aooounts  of  the  guardian  set- 
tled, and  to  obtain  a  decree  against  the  guardian  for  the  amount  due  him,  it  is  error 
for  the  court,  in  an  order  of  reference,  to  direct  the  commissioner  to  take  as  the  basis 
of  his  report  the  amount  found  to  be  due  the  ward  in  such  ex  parte  settlement,  and 
deny  the  guardian  the  right  to  surcharge  and  fUsify  said  settlement,  if  he  seeks  to 
do  so  in  a  proper  and  legal  manner. 

{SyUabua  by  the  C<mrt.) 

Appeal  irom  circuit  court.  Wood  county. 

T.  N.  Parka f  for  appellants.    B.  Bngte^  for  appellee. 

Snyder,  J.  In  March,  1882,  Wilida  M.  Haught,  a  minor,  by  her  next 
friend*  filed  her  biU  in  the  circuit  court  of  Tyler  county  against  William  H. 
Parks  and  others,  to  obtain  a  final  settlement  of  said  Parks,  as  guardian  of 
the  plaintiff,  to  compel  the  guardian  and  his  sureties  to  pay  over  the  amount 
found  to  be  due  to  her,  and  to  set  aside  as  fraudulent  a  deied  made  by  one  of 
the  sureties,  and  subject  the  land  conveyed  by  it  to  the  payment  of  the  sum  so 
found  due  to  the  plaintiff.  It  appears  that  Parks  duly  qualified  as  guardian 
of  the  plaintiff  in  June,  1866,  and  continued  to  act  as  such  until  October,  1881» 
when  he  was  removed  by  an  order  of  said  county  court,  and  another  guardian 
appointed.  By  a  vacation  order,  made  May  19,  1882,  the  cause  was  referred 
to  a  commissioner  "to  take,  state,  and  report  a  final  settlement  of  the  accounts" 
of  the  guardian,  and  further  ordering  that  "the  commissioner,  in  making  said 
settlement,  shall  take  as  a  basis  therefor  the  amount  shown  to  be  due  the  ward 
from  her  guardian  by  the  settlement  of  his  accounts,  as  such,  made  by  Q.  B. 
Stathers,  a  commissioner  of  the  county  court,  as  corrected  and  confirmed  by 
the  circuit  court  of  Tyler  county  at  its  August  term,  1881."  It  appears  that 
the  settlement  thus  referred  to  as  having  been  made  in  the  county  court  was 
made  in  1880,  and  the  commissioner  found  a  balance  due  from  the  guardian 
to  his  ward  of  ♦1,386.81  as  of  June  19,  1880.  To  this  report  the  guardian 
filed  exceptions.  At  the  August  term,  1881,  of  the  circuit  court  of  Tyler 
county,  the  trial  of  the  questions  of  fact  presented  by  said  exceptions  were 
submitted  to  a  jury,  which  found  a  verdict  against  the  exceptor.  That  court 
sustained  the  finding  of  the  jury,  and  after  correcting  an  error  apparent  upon 
the  face  of  the  report,  confirmed  the  same,  and  ordered  it  to  be  recorded  in  the 
county  court.  Pursuant  to  the  aforesaid  vacation  order,  the  commissionei 
made  his  report  in  August,  1882,  and  after  retaining  the  same  in  his  office  for 
10  days,  and  no  exceptions  being  filed  thereto,  he  filed  the  report  in  court. 
This  report  assumes  the  balance  found  due  to  the  plaintiff  by  the  said  settle- 
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inent  in  the  county  court  to  be  correct,  and*  taking  said  balance  as  a  basis, 
simply  adds  the  interest  which  accrued  thereon  since  its  date  to  the  fourteenth 
August,  1882.  On  August  18, 1882,  the  guardian  and  his  sureties  tendered 
their  joint  and  several  answer  to  the  plaintiff's  btll,  and  the  plaintiff  objected 
to  the  filing  of  the  same.  At  the  August  term,  1884,  the*  court  overruled  said 
objection,  and  permitted  the  answer  to  be  filed;  whereupon  the  plaintiff  ex- 
cepted to  so  much  of  the  answer  as  seeks  to  reopen,  surcharge,  and  falsify  the 
settlement  which  had  been  confirmed  and  recorded  in  the  county  couit;  which 
exceptions  the  court  sustained.  The  defendants  also  filed  exceptions,  sur- 
charging and  falsifying  said  county  court  settlement;  which  exceptions  the 
court  overruled,  and  confirmed  the  report  made  in  this  cause,  fixing  the  amount 
due  to  the  plaintiff  as  of  August  14,  1884,  at  $1,536.93,  and  for  which  amount 
the  court  entered  a  personal  decree  against  the  guardian  and  his  sureties. 

The  cause  was  subsequently  removed  to  the  circuit  court  of  Wood  county, 
and  that  court,  on  December  21,  1885,  decreed  that  the  deed  made  transfer- 
ring the  land  of  one  of  the  sureties  was  fraudulent  and  void  as  to  the  debt  of 
the  plaintiff,  and  ordered  that,  unless  said  sum  of  $1,536.93  and  the  costs  of 
this  suit  should  be  paid  within  30  days,  the  said  land  should  be  sold,  etc. 
The  guardian,  William  H.  Paiks,  and  his  sureties,  and  others,  appealed  to  this 
court  from  said  last-mentioned  decree.  The  deed  transferring  the  land  of  the 
surety  is  clearly  shown  to  be  fraudulent  as  to  the  claim  of  the  plaintiff;  In- 
deed* that  fact  does  not  seem  to  be  questioned  or  controverted  by  the  appel- 
lants in  this  court,  nor  was  it  seriously  disputed  in  the  court  below.  The 
main  point  relied  on  by  the  appellants  to  reverse  the  decrees  of  the  circuit 
court  is  that  tliat  court  erred  in  denying  the  guardian  and  his  sureties  the 
right  to  surcharge  and  falsify  the  settlement  of  the  accounts  of  the  guardian 
made  hy  the  commissioner  of  the  county  court.  The  statute  under  which 
that  settlement  seems  to  have  been  made  is  found  in  chapter  234,  Acts  1872- 
73.  The  twenty-second  section  of  that  chapter  provides  that,  after  the  com- 
missioner has  filed  his  report,  the  court  may  recommit  the  same,  "or  it  may 
cause  a  jury  to  be  impaneled  to  inquire  into  any  matter  which  in  its  opinion 
should  be  ascertained  in  that  way;  or  it  may  confirm  the  whole  or  in  a  quali- 
fied manner;"  and  the  twenty-third  section  declares:  **The  report,  to  the  ex- 
tent to  which  it  may  be  so  confirmed,  shall  be  taken  to  be  correct,  except  so 
far  as  the  same  may,  in  a  suit  in  proper  time,  be  surcharged  and  falsified." 
Acts  1872-73,  p.  738.  The  appellee  contends  that,  said  settlement  having 
been  confirmed  after  a  verdict  of  a  jury  thereon,  the  same  is  protected  by  that 
provision  of  oar  constitution  which  declares:  '* No  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  case  than  according  to  the  common  law." 
Section  18,  art.  3,  Const.  This  provision  has  no  application  to  proceedings  of 
the  character  here  in  question,  as  is  apparent  from  the  other  portions  of  the 
same  section.  It  refers  to  "suits  at  common  law,"  and  not  to  mere  ex  parte 
or  informal  proceedings.  It  must  be  a  controversy, — a  suit  between  parties 
plaintiff  and  defendant.  Whether  it  embraces  issues  out  of  chancery,  or  suits 
in  chancery  of  any  kind,  it  is  not  necessary  now  to  decide,  as  the  proceeding 
here  was  not  a  suit  of  any  character.  The  settlement,  notwithstanding  the 
intervention  of  a  jury,  was  simply  an  ex  parte,  proceeding,  to  be  taken  as 
prima  facie  correct,  but  subject  to  be  surcharged  and  falsified  in  a  suit 
brought  in  proper  time  as  provided  in  the  statute.  As  the  appellants  here  do 
not  ask  to  have  the  said  settlement  wholly  disregarded,  upon  the  ground  that 
the  circuit  court  had  no  jurisdiction  to  confirm  it,  I  do  not  deem  it  necessary 
to  inquire  what  effect,  if  any,  the  action  of  the  circuit  court  confirming  it  had 
upon  the  county  court  settlement.  It  is  sufiScient  to  say  that  at  most  it  could 
only  make  prima  facie,  and  not  conclusive,  evidence.  The  guardian,  there- 
fore, had  the  right  to  impeach  said  settlement,  if  he  availed  himself  of  that 
right  at  the  proper  time  and  in  a  proper  manner. 

The  next  inquiry,  then,  is  whether  the  appellants  are  in  a  position  to  ask 
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this  ooart  to  reverse  the  action  of  the  drcait  court  refusing  to  permit  them  to 
impeach  said  settlement.  The  record  shows  that  thej  neither  answered  the 
plaintiffs  bill,  nor  excepted  to  the  report  of  the  commissioner,  until  after  the 
report  had  been  fully  completed  and  returned  to  the  court.  The  errors  of 
which  they  complain  are  not  apparent  upon  the  face  of  the  report.  It  waa 
therefore  too  late  for  the  appellants  to  undertake  to  assail  either  the  facts  or 
the  principles  upon  which  the  report  was  founded,  unless  the  order  of  refer- 
ence was  itself  erroneous.  Such,  we  think,  was  the  fact  in  this  cause.  A» 
we  have  already  shown,  the  order  of  reference  directed  the  commissioner  to 
take  the  amount  shown  to  be  due  the  plaintifl  from  her  guardian  by  said  ex 
parte  settlement  as  the  basis  of  his  settlement  to  be  made  under  said  order. 
The  direction  was  not  that  the  commissioner  should  regard  said  settlement 
and  balance  9a  prima  facie  correct,  but  that  the  amount  shown  by  it  should 
be  taken  as  absolutely  and  conclusively  correct.  This  is  not  only  shown  by 
the  language  of  the  order,  but  it  is  confirmed  by  the  subsequent  action  of  the 
court  in  refusing  tlie  appellants  the  right  to  question  the  said  settlement  by 
their  answer,  or  exceptions  filed  thereto.  The  order  of  reference  entirely  pre- 
cluded and  denied  the  guardian  and  his  sureties  the  right  to  surcharge  and 
falsify  said  settlement.  It  was  unnecessary,  and  it  would  therefore  have  been 
useless,  for  them  to  appear  before  the  commissioner  and  attempt  to  do  that 
which  the  order  denied  them  the  right  to  do.  The  commissioner  could  not, 
under  the  order,  allow  them  to  assail  the  said  settlement,  or  change  its  result  in 
any  m  anner.  Consequently,  the  only  place  for  them  to  seek  redress  was  before 
the  court  itself.  This  they  did,  without  effect,  before  the  report  was  con- 
firmed; and,  the  circuit  court  having  thus  advisedly  refused  to  correct  the  er- 
ror it  had  made  in  the  order  of  reference,  the  only  remedy  left  to  the  appel- 
lants was  to  wait  until  the  court  entered  an  appealable  decree  in  the  cause* 
and  then  bring  the  case  before  this  court  for  the  correction  of  said  error,  which 
they  have  done  in  this  cause. 

We  hold,  therefore,  that  the  circuit  court  erred  in  directing  the  commis- 
sioner to  take  as  the  basis  of  his  settlement  the  amount  shown  to  be  due  the  plain- 
tiff by  the  ex  parte  report  filed  in  the  county  oourt.  It  should  have  directed 
the  commissioner  to  treat  said  report  as  only  pr/ma/ocie correct,  and  subject 
to  the  right  of  either  party  to  surcharge  and  falsify  it  in  any  proper  manner. 
Seabright  v.  Seabright,  28  W*  Ya.  412.  This  conclusion  makes  it  unneces- 
sary to  notice  any  of  the  other  errors  assigned  by  the  appellants.  For  the 
error  aforesaid  all  the  decrees  of  the  circuit  court,  including  the  order  of  ref- 
erence, must  be  reversed  and  set  aside,  and  the  cause  remanded  to  said  oourt 
for  further  proceedings. 


(30  W.  Va,  248)  ShAFFEB   D.  FbTTY. 

iSvpreme  Covat  of  Appeals  of  West  FirsriHio.    November  5, 1887.) 

1.  Bquitt— Pleading — Multifabiousnbss. 

A  chancery  suit,  brought  by  one  heir  of  a  decedent  against  the  person  to  whom 
the  decedent  had  by  a  voluntary  deed  conveyed  all  his  real  estate,  and  the  other 
heirs  of  the  decedent,  to  set  aside  the  deed  as  frandulent  and  void  because  procured 
by  undue  influence,  and  because  the  grantor  was  ncm  oom/poa  merUASj  and,  if  this 
should  not  be  proven,  then  to  set  up  a  resulting  trust  to  a  portion  of  this  real  estate, 
because  the  plaintiff  had  paid  a  certain  portion  of  the  purchasa  money  when  the 
land  was  conveyed  to  the  decedent,  is  multifarious. 

2.  Samb. 

QruBve,  would  such  a  suit  be  multifarious  if  the  plaintiff  was  the  sole  heir  of  the 
decedent,  and  the  person  to  whom  the  decedent  voluntarily  conveyed  his  real  estate 
was  the  sole  defendant? 
8.  Samb. 

If,  on  the  hearing  of  a  cause,  it  appears  by  the  record  that  aU  the  necessary  de- 
fendants have  not  been  made  parties,  and  u  the  bill  were  amended,  and  they  were 
made  parties,  that  the  biU  would  necessarily  be  multifarious,  the  oourt  ought  not 
to  give  the  pudntifl  leave  to  amend  his  bill ;  out  it  should  be  dismissed  without  prej- 
udioe  to  the  plaintiff  in  instituting  any  other  suit  br  suits. 
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4.  Trusts— RjBsuLtiKe  Tsu8t»— Patxbnt  of  PtrEOHisB  Pbiob. 

A  resulting  torast,  arlsliig  from  the  payment  by  a  stranger  of  the  whole  or  a  part 
of  the  purchase  money  of  land  conveyed  to  another,  is  a  claim  to  the  whole  or  a  aefi- 
nite  portion  of  the  land,  corresponding  to  the  portion  of  the  purchase  money  paid  by 
such  strangw,  and  not  a  Uen  upon  the  land  for  the  sum  of  money  paid  by  such  stran< 
gw  as  a  pf^  of  the  purchase  money;  and  therefore,  when  a  smt  is  brought  by  the 
heir  of  such  grantee  to  set  up  such  resulting  trust  against  such  voluntanr  grantee, 
the  personal  representatiye  of  the  deceased  grantee  ought  not  to  be  made  a  defend- 
ant. 

5.  Samb. 

In  such  a  suit  the  Hiu  may  be  demurred  to,  If  it  fails  to  state  what  iK)rtion  of  the 
entLfe  purohase  money  of  the  land  was  paid  by  the  plaintiff,  who  is  seeking  to  set 
up  such  resulting  trust. 

ft.  JUI>01CBST— EtFBOT  07  JUBIBDIOTIOH. 

Upon  a  bill  in  clumcery  against  one  defendant,  she  filed  an  answer  which  showed 
that  a  third  party  ought  to  nave  been  made  a  defendant.  Such  third  party  there- 
upon tendered  his  answer  to  the  bill,  waiving  service  of  any  process ;  which  answer 
was  filed  by  leave  of  the  court,  on  the  motion  of  such  third  party;  but  the  original 
bill  was  not  amended,  and  there  were  no  allegations  against  this  person,  and  no  re- 
lief prayed  against  him,  and  no  allusion  whatever  made  to  him  in  the  bilL  Subse- 
quently evidence  was  taken  which  proved  the  interest  of  such  third  person  in  the 
suit.  Then  the  court  had  no  jurisdiction  over  him,  and  he  was  no  parw  to  the  suit, 
and  a  decree  either  for  or  agunst  him  is  a  mere  nuUi^,  and  should,  if  brought  be- 
fore an  appellate  court,  be  reversed  and  set  aside. 

{9ylldbu8  by  the  Court) 

Appeal  from  circuit  ooart,  Ritchie  county. 

This  was  a  chancery  suit,  brought  in  May,  1885,  in  the  circuit  court  of 
*  Bitchie  county,  by  Sisson  Shaffer  against  Buth  A.  Fetty.  The  pleadings,  both 
on  the  part  of  the  plaintiff  and  of  the  defendant,  show  that  the  draughtsmen 
of  these  pleadings  bad  very  indefinite  and  false  ideas  of  the  rights  of  the  par- 
ties upon  the  facts  as  thej  were  claimed  to  exist  by  them,  respectiyely ;  and, 
as  might  be  expected,  these  pleadings  are  very  confused,  and  it  is  difficult  to 
state  what  was  their  entire  object.  I  will  briefly  state  the  substance  of  these 
pleadings.  The  bill  was  filed  at  May  rules,  1885.  It  sets  out  that  the  plain- 
tiff was  the  wife  of  Abraham  Shaffer,  and  the  widow  of  Daniel  Fetty,  whom 
she  married  in  1840,  and  by  whom  she  had  a  son,  Alpheus  A.  D.  Fetty,  who 
survived  his  father,  who  died  in  1846,  having  made  his  will  on  the  twelfth  of 
May,  1846,  whereby,  it  is  stated  in  the  bill,  he  willed  to  this  son  all  the  real 
estate  which  lay  in  Marion  county,  West  Yirginia,  where  he  lived,  subject 
only  to  the  dower  interest  of  the  plaintiff,  his  widow.  A  copy  of  the  will  is 
not  filed  with  the  bill;  but  a  copy  of  it  is  found  in  another  part  of  the  record, 
from  which  it  appears  that  the  contents  of  this  will  are  incorrectly  stated  in 
the  bill.  The  gift  of  all  the  testator's  real  estate  to  Alpheus  A.  D.  Fetty  was 
qualified  by  this  will  by  a  provision  that,  if  he  should  live  to  be  21  years  old, 
he  was  to  pay  to  the  testator's  two  daughters,  Felinda  Fetty  and  Ann  Fetty, 
$80  each,  and  if  he  should  die  before  becoming  of  age,  and  without  children, 
then  his  said  two  daughters  were  to  have  all  bis  real  estate.  It  is  shown  by 
other  parts  of  the  record  i\iat  these  daughters  of  the  testator  were  half-sisters 
of  Alpheus  A.  D.  Fetty,  being  daughters  of  Daniel  Fetty  by  a  former  wife, 
who  had  died;  and  it  also  appears  by  other  parts  of  the  record  that  these  half- 
sisters  of  Alpheus  A.  D.  Fetty  were  living  when  the  suit  was  brought;  and 
though  clearly  interested  in  the  most  material,  if  not  the  sole,  object  of  this 
suit,  they  were  not  mentioned  in  the  bill,  and  the  above  facts,  which  clearly 
show  their  interest,  and  which  were  obviously  known  to  the  plaintiff,  were 
not  alluded  to  in  the  bill;  the  draughtsmen  of  the  bill,  obviously  thinking 
them  immaterial,  and  that  they  had  no  interest  in  this  suit. 

The  bill  states  that  the  plaintiff,  having,  several  years  after  the  death  of  her 
husband,  married  Abraham  Shaffer,  moved  from  Marion  to  Bitchie  county, 
lo  1871,  Alpheus  A.  D.  Fetty,  the  bill  states,  married,  in  Pennsylvania,  Buth 
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A.  Fetty,  the  defendant;  and  in  1882  he  died  intestate  and  without  issue, 
leaving  the  defendant,  Buth  A.  Fetty,  his  widow,  to  survive  him.  The  bill 
alleges  that  Alpheus  A.  D.  Fetty  was  from  his  childhood  of  very  weak  mind, 
and  suffered  from  mental  derangement,  so  that  he  could  not  receive  any  edu- 
cation. He  was  unable  to  distinguish  one  letter  from  another,  or  to  count 
money,  or  know  its  denomination.  It  further  states  that  this  mental  condi- 
tion was  permanent,  and  his  mind  grew  weaker  as  he  grew  older,  and  he  was 
always  nan  compos  mentis,  and  unable  to  make  a  contract  or  manage  his  own 
business;  and  that,  this  being  the  case,  the  circuit  court  of  Marion  county, 
where  he  then  resided,  appointed  a  committee  for  him,  to  take  charge  of  his 
property  and  manage  his  business  for  him.  If  this  be  true,  it  is  a  most  im- 
portant fact  in  establishing  the  plaintiff^ s  case;  yet,  strange  to  say,  the  order 
of  the  circuit  court  of  Marion  adjudging  Alpheus  A.  D.  Fetty  non  compos 
mentis,  and  appointing  a  committee  to  manage  his  business  for  him,  (if  such 
order  there  be,)  was  not  only  not  filed  with  the  bill  as  an  exhibit,  but  it  never 
was  filed  in  the  cause,  though  the  defendant  repeatedly  objected  to  the  wit- 
nesses for  the  plaintiff  proving  by  parol,  as  they  did,  that  a  Mr.  Michael  acted 
as  his  committee  under  such  an  order.  The  bill  states  that  such  a  committee 
managed  and  controlled  the  real  estate  devised  to  him  by  his  father,  and,  when 
it  was  sold,  (how  it  is  not  stated, )  the  committee  had  the  proceeds  of  the  sale, 
and  sent  them  to  the  plaintiff,  his  mother,  to  invest  in  real  estate  in  Ritchie 
county  for  him.  This  investment  was  made  with  his  approval  in  two  small 
tracts  of  land  adjoining  in  Ritchie  county,  and  the  deeds  made  to  Alpheus  A. 
D.  Fetty.  A  copy  of  the  deeds  is  not  filed;  but,  from  a  deed  hereinafter  re- 
ferred to,  it  appears  that  ofte  of  these  tracts  contained  25  acres,  and  the  other 
21}  acres.  The  price  of  neither  of  these  tracts  of  land  is  stated  in  the  bill,  as 
it  was  absolutely  necessary  it  should  be  if  the  plaintiff  intended  to  claima  re- 
sulting trust  in  her,  in  either  of  these  tracts,  as  the  bill  shows  she  did,  because, 
as  she  says,  she  paid  out  of  her  own  funds  $100,  and  interest  on  it,  (a  debt 
due  her  from  one  of  the  grantees,  Parker,)  the  funds  of  Alpheus  A.  D.  Fetty 
in  her  hands  being  insufficient  to  pay  the  whole  price.  She  claims,  too,  that 
she  paid  about  $50  more  to  pay  for  this  real  estate,  but  how  is  not  stated.  In 
her  deposition,  she  states  very  indefinitely  she  paid  it  to  counsel  afterwards 
for  defending  the  title  of  the  land  in  some  suit. 

The  bill  states. that  about  two  months  before  the  death  of  Alpheus  A.  B. 
Fetty,  while  afflicted  with  consumption,  and  whUe  non  compos  mentis,  he  con- 
veyed these  two  parcels  of  land  for  the  nominal  consideration  of  one  dollar  to  his 
wife,  Ruth  A.  Fetty,  the  defendant,  and  a  copy  of  this  deed  is  filed  with  the  bill 
as  an  exhibit.  When  he  made  the  deed  the  bill  charges  he  was  on  his  dying  bed, 
and  mentally  incapable  of  executing  it;  and  it  was  obtained  from  him  by  the 
undue  influence  of  his  wife,  Ruth  A.  Fetty.  The  real  estate  was  worth,  when 
the  bill  was  filed,  from  $1,000  to  $1,200;  and  the  bill  claims  that  such  a  deed 
is  void,  both  in  law  and  equity,  when  made  by  a  husband  to  a  wife,  under  the 
statute  law  of  this  state,  and  the  consideration  of  one  dollar  paid,  as  stated  in 
the  bill,  was  grossly  inadequate.  She  alleges  he  died  intestate,  and  without  is- 
sue, and  the  plaintiff,  his  mother,  is  his  heir  at  law,,  and  as  such  inherited  all 
his  real  estate;  and  she  charges  that  the  deed  to  her  was  fraudulent  and  void, 
and  made  to  deprive  her  of  the  $150  of  her  money,  which  was  invested  in  this 
real  estate,  and  in  which  she  had  a  resulting  trust  to  that  amount.  The 
prayer  of  the  bill  is  that  Ruth  A.  Fetty  be  made  defendant;  that  this  deed 
made  by  her  husband  to  her  be  declared  null  and  void,  and  that  it  be  set  aside 
as  naught;  and  for  general  relief.  There  is  no  prayer  to  have  any  resulting 
trust  of  the  plaintiff  in  any  part  of  this  real  estate  set  up  and  declared  by  the 
court,  though,  as  we  have  stated,  the  body  of  the  bill  had  claimed  that  the 
plaintiff  had  a  resulting  trust  in  a  part  of  this  real  estate. 

At  June  rules,  1885,  the  defendant,  Ruth  A.  Fetty,  filed  her  answer.  In  it 
she  begins  by  demurring  to  the  bill — First,  because  it  was  multifarious;  sec- 
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ond,  because,  if  any  lien  exists  against  the  estate  of  Alpheoa  A.  D.  Fhttj,  as 
the  plaintiff  claims  in  her  bill,  his  administrator  should  have  been  made  a 
party  defendant,  as  his  personal  estate  is  chargeable  with  the  payment  of  the 
debt  claimed  as  a  lien  on  his  real  estate,  before  his  real  estate  can  be  made 
liable  for  its  payment;  and,  lastly,  because  the  plaintiff's  sisters,  Felinda  and 
Annie  Fetty,  were  still  living,  and  should  have  been  made  defendants.  This  is 
stated  as  a  ground  of  demurrer,  though  there  was  nothing  in  the  bill  from 
which  it  could  be  inferred  that  the  plaintiff  had  any  sisters;  the  copy  of  her 
father's  will  from  which  this  appeared  not  having  been  filed  with  the  biU,  nor 
the  contents  of  this  will  so  stated  as  to  show  that  any  such  persons  ever  ex- 
isted. And  without  naming  this  demurrer,  but  insisting  on  it,  she  proceeds 
to  answer  this  bill.  She  admits  that  the  plaintiff  was  the  widow  of  Daniel 
Fetty,  and  that  he  died  leaving  a  will,  and,  as  showing  its  contents,  a  copy  of 
this  will  is  filed  as  an  exhibit  with  the  bill.  The  contents  of  this  will  I  have 
heretofore  stated,  except  a  provision  in  it  whereby  he  left  all  his  personal  es- 
tate to  his  wife,  the  defendant,  for  the  raising  and  support  of  their  son,  AI- 
pheus  A.  D.  Fetty.  Though  a  copy  of  this  will  professes  to  have  been  filed 
as  an  exhibit  with  the  answer,  yet  the  clerk  certifies  it  could  not  be  found.  J 
have  stated  the  contents  of  this  wiU  from  a  copy  of  it  filed  with  one  of  the  dep- 
ositions. 

The  answer  states  that  the  plaintiff  received  a  large  sum  of  money  from 
the  sale  of  the  testator's  personal  estate.  The  answer  states  that  the  respond- 
ent has,  since  her  marriage  with  Alpheus  A.  D.  Fetty,  in  1871,  lived  with 
him  until  his  death,  and  assisted  him  in  grubbing  and  clearing  the  land,  now 
claimed  by  the  plaintiff.  She  denies  that  when  he  made  the  deed  for  the  land 
to  her  that  he  was  incompetent  to  make  the  deed  because  of  mental  infirmity; 
that  he  had,  ever  since  he  had  resided  in  Ritchie  county,  managed  his  own 
business  affairs  without  any  aid  from  his  mother,  the  plaintiff.  He  paid  his 
taxes,  worked  on  the  public  roads,  and  exercised  the  right  of  suffrage  at 
every  election,  without  objection.  She  admits  that  he  was  totally  uneducated, 
which  is  attributable  to  the  neglect  of  his  mother,  who  had  the  means  left  her 
to  educate  him,  but  misapplied  them.  She  denies  that,  since  she  was  married 
to  him  he  had  any  ment^  derangement,  such  as  is  described  and  alleged  in 
the  bill.  She  denies  that  his  property  was  managed  by  a  committee  appointed 
by  the  circuit  court  of  Marion,  and  says,  very  vaguely,  after  the  real  estate 
left  him  by  his  father  was  sold,  (how  or  by  whom  sold  the  answer  does  not 
state,)  the  plaintiff,  his  mother,  got  hold  of  the  proceeds,  (how  it  is  not  stated,) 
and,  while  a  portion  of  them  was  invested  for  the  use  of  Alpheus  A.  D.  Fetty  in 
lands  in  Bitchie  county,  she  used  herself  a  portion  of  them,  instead  of  paying 
them  over  to  Alpheus  A.  D.  Fetty.  She  denies,  as  alleged  in  the  bill,  that  his 
mother,  the  plaintiff,  was  always  desirous  of  his  welfare;  but,  on  the  con- 
trary, her  whole  study  and  effort  has  been  to  secure  for  herself  the  small 
quantity  of  real  estate  purchased  in  Bitchie  county  and  deeded  to  him.  She 
got  a  lawyer  to  write  a  will  for  A.  D.  Fetty  during  his  last  sickness,  whereby 
this  land  was  willed  to  her,  reserving  only  a  life-estate  in  it  for  his  widow, 
the  respondent.  But  when  this  was  explained  to  him,  he  caused  this  will  to 
be  torn  up,  and  conveyed  this  land  to  the  respondent  by  the  deed  now  sought 
to  be  set  aside.  She  denies  that  the  plaintiff  furnished  any  of  the  money  to 
purchase  this  land  of  Parker.  She  explains  why  her  husband  bought  this 
land  of  Parker,  and  shows  that  the  25-acre  tract  was  bought  of  one  Amos  in 
July,  1874,  for  $450,  and  the  other  tract  of  Parker  for  4^50,  also  in  Decem- 
ber, 1875,  and  files  as  exhibits  their  deeds  to  him.  These  lands  were,  shortly 
before  the  death  of  Alpheus  A.  D.  Fetty,  conveyed  to  the  respondent,  his  wife. 
The  plaintiff,  his  mother,  said  to  Alpheus  A.  D.  Fetty  she  thought  his  wife 
was  entitled  to  his  land,  and,  as  it  was  his  own,  he  could  do  as  he  pleased  with 
it.  She  says  she  used  no  influence  with  him  to  get  him  to  make  this  deed; 
but  he  made  it  to  her  in  accordance  with  a  fixed  purpose  be  luul  long  enter- 
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talned  as  the  only  means  he  had  to  give  her  for  a  support.  She  flies  with  her 
answer  a  deed  made  in  June,  1866,  by  Alpheus  A.  D.  Fetty,  the  plaintiff,  and 
others,  to  one  Snodgrass,  as  evidenoe  of  his  competency  to  make  a  deed.  This 
exhibit  the  clerk  certifies  was  not  to  be  found  in  the  papery;  but  a  copy  of  the 
deed  was  filed  with  one  of  the  depositions. 

The  coort  entered  on  the  order  book  no  order,  either  sustaining  or  overrul- 
ing the  demurrer  contained  in  the  beginning  of  this  answer.  But  on  June 
80,  1886,  it  entered  this  order:  "This  day  Annie  Hawkenbury,  formerly 
Annie  Fetty,  FeJinda  Satterfield,  formerly  Felinda  Fetty,  tendered  their  joint 
and  several  answer  to  plaintiff^s  bill  in  this  cause.  They  having  waived  the 
service  of  any  process  as  respecting  themselves,  and  it  appearing  to  the  court 
that  they  are  proper  parties  to  said  bill,  upon  their  own  motion  by  counsel, 
their  answers  are  permitted  to  be  filed ;  and  it  is  further  ordered  that  so  much 
of  the  decree  made  in  this  cause  at  a  former  day  of  this  term,  which  allows 
the  plaintiff  to  go  to  rules  to  amend  her  bill  by  making  new  parties,  be,  and 
the  same  is  hereby,  set  aside." 

These  answers  were  all  replied  to  generally,  as  will  appear  from  the  final 
decree  in  this  cause.  But  it  will  be  observed  that  this  order  fails  to  state,  as 
it  should  have  done,  that  these  answers,  as  well  as  the  answers  of  Buth  A. 
Fetty,  were  replied  to  generally.  These  answers  admit  the  allegations  of  the 
plaintiff's  bill  as  to  the  incompetency  of  Alpheus  A.  D.  Fetty  to  make  the 
deed  he  did  to  his  wife,  and  allege  ttiat  they  are  sisters  of  the  half  blood 
of  Alpheus  A.  B.  Fetty,  being  children  of  Daniel  Fetty  by  his  first  wife,  and 
ask  that  the  deed  made  by  him  to  his  wife  may  be  declared  null  and  void, 
and  ask  that  their  interest  may  be  protected,  and  for  general  relief.  Many 
depositions  were  taken  by  the  plaintiff  to  support  the  allegations  of  her  bill, 
and  many  by  the  defendant,  Buth  A.  Fetty,  to  support  the  allegations  of  her 
answer.  These  depositions  were  to  a  considerable  extent  conflicting,  and  in 
some  of  them  was  obviously  false  swearing;  but  I  deem  it  unnecessary  to  state 
the  contents  of  these  depositions,  or  to  make  any  comment  on  them,  except 
simply  to  say  that  a  good  deal  of  this  testimony  was  incompetent  under  the 
provisions  of  chapter  180,  g  28,  Warthe,  Amend.  Code,  p.  7^,  and  that  their 
uncle  testified  that  he  thought  Felinda  Fetty  and  Ann  Fetty,  the  halfHsisters 
of  Alpheus  A.D.  Fetty,  were  still  living;  Felinda  having  married  Elijah  Sat- 
terfield, and  Ann  having  married  Kidwell  Hawkenbury.  On  the  first  day  of 
June,  1886,  the  court  entered  this  final  decree:  "This  cause  came  on  this  day 
to  be  heard  upon  the  summons,  duly  executed  upon  the  bill,  and  demurrer 
thereto  of  Buth  A.  Fetty,  and  general  replication  thereto;  upon  the  separate 
answer  of  the  defendant  and  Buth  A.  Fetty,  and  general  replication  thereto; 
upon  the  joint  and  several  answers  of  Felinda  Satterfield,  formerly  Fetty,  and 
Ann  Hawkenbury,  fonherly  Fetty,  which  was  filed  in  open  court  at  the  Oc- 
tober term,  1885,  and  general  replication  thereto;  upon  all  the  exhibits  and 
proofs  taken  in  the  cause,  both  for  the  plaintiff  and  defendant;  upon  all  the 
proceedings  regularly  had  at  rules, — and  was  argued  by  counsel.  On  mature 
consideration  whereof,  the  court  is  of  opinion  that  the  plaintiff  is  entitled  to 
the  relief  prayed  for.  It  is  therefore  adjudged,  ordered,  and  decreed  that  th& 
deed  of  conveyance  mentioned  and  described  in  the  plaintiff's  said  bill,  and 
executed  by  Alpheus  A.  D.  Fetty  to  Buth  A.  Fetty,  and  dated  on  the  twenty- 
sixth  of  December,  1882,  be,  and  the  same  is  hereby,  vacated,  set  aside,  and  held 
for  naught;  and  it  is  therefore  adjudged,  ordered,  and  decreed  that  the  plaintiff 
recover  of  the  defendant,  Buth  A.  Fetty,  the  costs  of  this  suit."  From  this 
decree  Buth  A.  Fetty  obtained  an  appeal  and  supersedeas. 

R.  a.  Blair,  for  appellant.    If.  C,  Shozocdter,  for  appellee, 

Gbben,  J.,  (after  stating  the  foots  as  above.)  In  order  to  decide  properly 
the  question  whether  the  bill  in  this  cause  was  fatally  defective  on  general  de- 
murrer, because  it  was  multifarious,  or  because  it  failed  to  make  the  neces- 
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Baiy  defendants,  we  moat  have  a  dear  ooneeption  of  what  is  a  resulting  trust* 
arising  from  the  payment  of  the  whole  or  a  part  of  the  purchase  money  of  a 
tract  by  some  person  other  than  the  grantee,  and  under  what  circumstances 
such  resulting  trust  arises,  as  the  bill  in  this  cause  claims  that  the  plaintiH 
has  such  a  resulting  trust  to  a  certain  extent  in  one  of  the  tracts  of  land  con- 
veyed to  Alpheus  A.  D.  Fetty  by  Parker,  and  afterwards,  without  any  valua- 
ble consideration,  conveyed  by  Fetty  to  his  wife,  Buth  A.  Fetty,  the  defend- 
ant. Ever  since  the  case  of  Wray  v.  SieeUt  2  Yes.  &  B.  888,  it  has  been  held 
that,  when  laud  has  been  purchased,  and  a  part  of  the  purchase  money  was  paid 
by  a  third  person,  a  stranger  to  the  grantee,  there  was  prima  facie  a  result- 
ing trust  to  the  extent  of  such  advancement  in  such  land  to  such  stranger; 
and  it  has  never  been  questioned  in  this  country  but  that  the  payment  of  a 
part  of  the  purchase  money  by  a  stranger  to  the  grantee  will  create  prima  fa» 
cie  a  resulting  trust  to  the  extent  of  such  payment.  See  Botsfard  v.  Burr^  2 
Johns.  Ch.  405,  410;  Purdy  v.  Purdy,  8  Md.  Ch.  547;  Buck  v.  Swazey^  35 
Me. 41;  Ptoro^ v. Pierte, 7 B.Mon. 433;  Wallaces, DuMeld,  2  Betg.&>B,.h2\\ 
Morey  v.  Herrick,  18  Pa.  St.  128;  Sfrdth  v.  Wright,^  111.  403;  Caw  v.  Qod- 
ding^  88  Gal.  191.  Such  a  resulting  trust  is  a  pure  trust  held  by  the  grantee, 
and  of  the  ownership  of  a  portion  of  the  purchase  money.  It  is  not  an  inter- 
est in  the  proceeds  of  the  land,  nor  a  lien  upon  it,  as  the  parties  to  this  suit 
seemed  to  think,  for  the  money  advanced  by  the  stranger  for  its  purchase,  nor 
an  equity  or  right  to  have  the  sum  of  money  advanced  by  the  stranger  for  its 
purchase  raised  out  of  it  or  upon  the  security  of  it.  There  can  be  no  result- 
ing trust  in  a  tract  of  land  for  a  specific  sum  of  money  advanced  for  its  pur- 
clmse,  leaving  the  residue  of  the  value  of  the  tract  of  land,  whatever  it  may 
be,  in  the  grantee.  What  is  meant  by  a  resulting  trust  is  a  complete  trust  of 
original  ownership  of  the  whole  or  a  definite  portion  of  a  tract  of  land.  Thus, 
if  the  stranger  has  paid  a  definite  portion  of  the  purchase  money, — say  one* 
third  of  it, — the  grantee  will  hold  as  trustee  for  such  stranger,  as  a  resulting 
trust,  one  undivided  third  of  the  tract  of  land.  And  it  therefore  follows  that, 
unless  the  payment  or  advance  by  the  stranger  be  of  a  definite  part  of  the  oon- 
sideration  money,  as  such,  no  trust  will  result  by  implication  of  law.  See 
WhiU  V.  Carpenter,  2  Paige,  218, 238-241 ;  Sayre  v.  Totonaends,  15  Wend.  647, 
650;  Freeman  v.  KeUy,  1  Hoff.  Ch.  90,  96;  Bvans'  Bstate,  2  Ashm.  470, 
482;  Smith  v.  Bumham,  3  Sam.  435,  462,  463;  Green  v.  Drummond,  31 
Md.  71;  Baker  v.  Fining,  80  Me.  121;  Cutler  v.  TuttU,  19  N.  J.Eq.  549.562; 
McQoioan  v.  McQowan,  14  Gray,  119.  But  the  stranger  need  not  pay  a  part 
of  the.  purchase  money  in  cash,  if  he  pays  a  definite  amount  in  some  other 
form,  as  by  surrendering  to  the  vendor  a  debt  due  from  him,  or  in  any  other 
manner.  See  SUe  v,  Mtmhattan  Co.,  1  Paige,  48;  Hoyt  v.  Martenee,  16  N. 
Y.  231;  Clark  v.  Clark,  43  Vt.  685;  BlauveU  v.  Aokerman,  20  N.  J.  Eq. 
41;  Peabody  v.  Tarhelh  2  Gush.  226.  But  where  the  whole  or  a  portion  of 
the  purchase  money,  instead  of  being  paid  by  a  stranger,  is  paid  by  the  father 
ot  the  giantee,  who  has  not  already  been  provided  for,  this  is  presumptively 
an  advancement  of  the  grantee  as  a  child,  and  no  trust  results  to  the  par- 
ent unless  this  presumption  be  rebutted.  See  Dyer  v.  Byer,  1  White  &  T. 
Lead.  Cas.  £q.  pt.  1,  side  p.  203,  and  note;  Partridge  v.  Havens,  10  Paige, 
618,  626;  Baker  y.  Leathers,  3  Ind.  558.  The  same  rule  is  applied  when  a 
husband  purchases,  and  conveyance  is  made  to  the  wife,  (Quthrie  v.  Gardner , 
19  Wend.  414;)  and  the  same  rule  is  applied,  generally,  when  the  party  ad- 
vancing the  purchase  money  stands  to  the  grantee  in  loco  parentis,  (Baker 
V.  Leathers,  8  Ind.  558;  Taylor  v.  Fuller,  3  Wend.  403.) 

The  whole  doctrine  of  resulting  trusts,  arising  from  the  payment  or  part 
payment  of  the  purchase  money,  has  been  abrogated  in  some  few  of  the  states 
by  statute,  but  not  in  this  state.  But  it  is  admitted  that  this  doctrine  of  re- 
sulting trusts,  arising  from  the  payment  of  the  whole  or  a  part  of  the  pur- 
chase money  by  a  person  other  than  the  grantee,  should  be  acted  upon  with 
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great  caution;  and  the  circumstances  from  which  a  trust  is  to  be  raised  must 
be  clearly  proven,  {Faringer  v.  Ramsay,  4  Md.  Ch.  33;)  and  the  payment  or 
advance  of  the  purchase  money  must  be  made  before  or  at  the  time  of  the 
purchase;  and  a  subsequent  payment  will  not  by  relation  attach  a  trust  to  tho 
original  purchaser,  (see  Nixon* s  Appeal,  63  Pa.  St.  279;)  for  the  trust  arises 
"rom  the  fact  that  the  money  of  the  real,  and  not  the  nominal,  purchaser 
formed  at  the  time  the  consideration  of  the  purchase,  and  thus  became  con- 
verted into  land,  in  view  of  a  court  of  equity.  See  BoUford  v.  Burr,  2  Johns. 
Ch.  405,  414;  Steere  v.  Steerey  5  Johns.  Ch.  1,  19,  20;  Jackson  v.  Morse,  16 
Johns.  199;  Page  v.  Page,  8  N.  H.  187, 196;  Conner  v.  LewU,  16  Me.  268, 274. 
There  has  been  some  diversity  of  opinion  as  to  whether  when  a  widow  pays  for 
and  conveys  to  her  child  a  resulting  trust  arises ;  but  the  weight  of  authority  is 
that  it  is  presumed  to  be  an  advancement,  and  no  resulting  trust  will  ordi- 
narily arise  in  such  cases.  8ayre  v.  Hughes,  L.  B.  5  Eq.  376;  Murphy  v. 
Nathans,  46  Pa.  St.  508.    Sed  vide  Re  de  Visme,  2  Dq  Gex,  J.  &  S.  17. 

It  has  been  argued  that  a  mother  is  not  bound  to  advance  her  child,  and 
that  a  widow  does  not  stand  in  such  a  relation  to  her  child  as  to  raise  a  pre- 
sumption, when  she  purchased  land,  and  it  is  conveyed,  not  to  her,  but  to  her 
child,  that  she  intended  it  as  a  gift.  But  it  does  seem  to  me  that  as  mater- 
nal affection  is  the  strongest  motive  to  bounty,  and  that  the  presumption 
ought  to  prevail,  if  not  rebutted,  that  the  simple  conveyance  of  the  land  to 
the  child,  by  direction  of  the  mother,  shows  that  a  gift  or  advancement 
was  intended,  and  therefore  that  the  presumption  in  such  case  is  that  there 
is  no  resulting  trust  to  the  mother.  There  is  no  legal  obligation  on  the  part 
of  either  father  or  mother  to  make  such  advance;  and  in  this  country  there 
seems  to  me  but  little  difference  in  the  strength  of  the  moral  obligation  on 
the  father  and  mother.  There  is  certainly  much  less  difference  in  this  coun- 
try than  there  would  be  in  England.  The  obligation  on  the  father  to  advance 
his  child,  especially  his  son,  is  based  there  principally  on  his  moral  obligation 
to  keep  up  the  family  name  and  position  in  society,  and  this  obligation  rests 
then  morally  on  him  more  strongly  than  on  the  mother.  But  in  this  country, 
the  moral  obligation  resting  on  the  parent  to  advance  children  is  based  on  very 
different  grounds.  Its  basis  is  the  natural  love  and  affection  for  offspring  on 
the  part  of  the  parent,  and  it  would  seem  to  rest,  therefore,  as  strongly  on 
the  mother  as  the  father;  and  it  is  believed  that  this  natural  affection  is,  if 
there  be  a  difference,  stronger  in  the  mother  than  the  father;  but  it  must  be 
borne  in  mind  that  when  the  purchase  money  of  land  is  paid  by  one,  and  the 
deed  made  to  another,  the  resulting  trust  is  a  mere  creation  of  a  court  of 
equity,  founded  upon  presumptive  intention,  and  a  design  to  carry  out  such 
intention.  It  attaches  to  the  person  paying  the  purchase  money  simply  be- 
cause it  is  presumed  that  the  parties  intend^  that  he  should  have  the  benefi- 
cial use  of  the  estate,  though  the  legsQ  title  was  vested  in  another;  and  there- 
fore, if  it  be  proven  by  parol  that  no  such  intention  existed  by  the  declaration 
of  the  parties,  or  by  circumstances  showing  that  no  such  intention  really  ex- 
isted, the  prima  facie  presumption  in  such  case  of  a  resulting  trust  will  not 
prevail;  and  so,  too,  if  the  purchase  money  be  paid  by  a  parent,  either  father 
or  mother,  and  the  deed  made  to  the  child,  a  resulting  trust,  it  is  presumed, 
does  not  arise  simply  because  it  is  presumed  that  the  parent  designed  to  make 
the  land  a  gift  or  advancement  to  his  child.  But  if,  by  parol  evidence,  it  is 
shown  that,  where  the  parent  purchased  the  land,  he  or  she  declared  It  was 
for  his  or  her  own  use,  and  the  legal  title  only  was  intended  to  be  vested  in 
the  child,  or  if,  in  any  other  manner,  this  appears  to  be  the  case,  no  presump- 
tion could  be  raised  that  the  land  was  intended  as  a  gift  or  advancement  to 
the  child,  and  there  would  arise  a  resulting  trust  in  the  parent.  That  such  a 
resulting  trust  of  this  character  is  thus  based  and  dependent  on  the  intention 
of  the  parties  is  shown  by  all  the  authorities.  See  Botsford  v.  Bui-r,  2  Johns. 
Ch.  405,416;  McGuine  v.  McGowan,  4  Desaus.  Eq.  487,  491.    When  a  re- 
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suiting  trust  is  sought  tp  be  established,  the  plaintiff  cannot  set  forth  one 
ease,  and  recover  on  another  as  ultimately  proven.  The  allegata  9lvA probata 
must  agree.    See  Andrews  v.  Famhamj  10  K.  J.  Eq.  91. 

But  as  a  resulting  trust  arising  from  the  payment  of  the  purchase  money 
by  one,  while  the  deed  is  made  to  another,  is  based  altogether  upon  the  inten- 
tion of  the  parties  presumed  or  proven,  it  would  suffice  in  enforcing  such  a 
resulting  trust  in  the  bill  to  allege  its  existence,  and  the  manner  in  which  it 
has  arisen;  but  on  the  principles  of  pleading,  the  plaintiff  would  not  be  re- 
quired to  state  all  the  facts  from  which  he  claims  the  intent  of  the  parties 
that  the  beneficial  use  of  the  estate  should  be  in  the  plaintiff,  the  party  pay- 
ing the  purchase  money,  though  the  deed  was  made  to  another.  He  would 
be  permitted  to  prove  these  facts  or  circumstances  showing  such  intent. 
Though  they  were  not  specifically  named  in  the  bill,  this  would  not  violate 
the  rule  that  the  allegata  and  probata  must  agree;  for  the  allegation,  either 
expressly  or  by  necessary  implication,  that  a  certain  intent  existed  when  the 
land  was  purchased  would  be  sufficient,  and  these  particular  facts  and  circum- 
stances are  admissible  as  proof,  because  they  tend  to  prove  this  express  or  im- 
plied allegation  of  such  intent  in  the  bill.  One  of  the  objects  of  the  suit  be- 
fore us,  as  appears  from  the  face  of  the  bill,  is  to  set  up  a  resulting  trust  aris- 
ing from  the  part  payment  of  the  purchase  money  of  a  tract  of  land  bought  of 
Parker  in  Ritchie  county  by  Sisson  Shaffer,  partly  with  money  of  her  son, 
Alpheus  A.  D.  Fetty,  in  her  hands,  and  ^iartly  with  her  own  money;  the  deed 
having  been  made  to  him,  and  he  haviug  voluntarily  conveyed  it  to  his  wife, 
without  valuable  consideration,  and  for  a  mere  nominal  consideration.  Were 
the  allegations  on  this  subject,  if  admitted  to  be  true,  such  as  that  the  court 
could  have  decreed  any  resulting  trust  to  the  plaintiff  in  this  tract  of  land? 
They  obviously  were  not,  for  it  is  impossible  from  anything  appearing  on 
the  face  of  the  bill  to  tell  in  which  of  the  two  tracts  of  land  referred  to  in  the 
bill  she  claims  to  have  a  resulting  trust.  The  deed  filed  with  the  bill  from 
Alpheus  A.  D.  Fetty  to  Buth  A.  Fetty  shows  that  one  of  these  tracts  of  land 
contained  25  acres,  the  boundaries  of  which  are  given,  and  the  other  2\\ 
acres,  whose  boundaries  are  also  given.  But  the  deed  fails  to  show  which  of 
these  tracts  was  conveyed  to  Alpheus  A.  D.  Fetty  by  Parker,  and  it  is  this 
tract  only  in  which  the  plaintiff  claims  a  resulting  trust.  Nor  does  the  bill 
state  which  of  the  two  tracts  of  land  was  purchased  from  Parker.  If,  there- 
fore, the  sole  object  of  the  bill  had  been  to  set  up  this  resulting  trust,  it  would 
have,  on  the  allegations  contained  in  this  bill,  been  fatally  defective,  not 
only  because  of  its  entire  indefiniteness  as  above  pointed  out,  but  also  because 
it  failed  in  any  manner  to  state  the  price  paid  for  this  land,  bought  of  Par- 
ker, in  which  the  plaintiff  claimed  a  resulting  trust.  It  simply  states  that  the 
plaintiff,  out  of  her  own  funds,  paid  8100,  with  some  interest  on  it,  a  part 
of  the  purchase  money  of  this  tract,  in  a  specified  manner.  But  there  is  noth- 
ing stated  in  the  bill  by  which  it  could  possibly  be  ascertained  what  portion 
of  the  entire  purchase  money  this  8100,  and  the  interest,  was;  and  without 
this  knowledge  the  court  could  not  possibly  decree  that  the  plaintiff  had  a  re- 
sulting trust;  that  is,  owned  equitably  a  certain  definite  portion  of  this  tract 
of  land.  Of  course,  the  court  could  not,  from  what  has  been  said,  have  de- 
creed that  the  plaintiff  had  a  lien  for  this  8100,  and  interest,  oh  this  tract  of 
land. 

These  omissions  to  state  necessary  facts,  and  these  indefinite  statements, 
are  not  grounds  assigned  in  the  demurrer  as  fatal  defects  in  the  bill.  On  the 
contrary,  it  assigns  as  a  fatal  defect  that  the  administrator  of  Alpheus  A.  D. 
Fetty  was  not  made  a  defendant,  as  he  would  have  had  to  pay  this  8100  obli- 
gation out  of  the  personal  estate  before  this  land  could  be  charged  with  it. 
This  objection  is  obviously  based  on  the  false  idea  that  this  8100  obligation, 
or  its  amount,  was  a  lien  on  this  tract,  and  a  debt  due  from  the  estate  of  Al^ 
pheus  A.  D.  Fetty,  if  the  plaintiff  had  any  claim  based  upon  it.    As  it  was 
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neither  a  debt  due  from  the  estate  of  Alpheus  A.  D.  Fettj,  nor  a  lien  on  this 
tract  of  land,  it  follows  that  the  administrator  of  Alpheus  A.  D.  Petty  had  no 
interest  whatever  in  any  of  the  objects  of  the  bill,  and  was  properly  not  made 
a  defendant  by  the  bill.  And  as  it  did  not  appear  from  the  bill,  or  any  ex- 
hibit filed  with  it,  that  Annie  Hawkenbury,  formerly  Annie  Fetty,  and  Fe- 
linda  Satterfield,  formerly  Felinda  Fetty,  were  co-heirs,  with  the  plaintiff,  of 
Alpheus  A.  D.  Fetty,  of  course,  the  bill  was  not  defective  in  not  making 
them  defendants,  as  claimed  by  the  demurrer.  It  is  obvious  that  all  the  heirs 
of  A.  D.  Fetty  were  necessary  parties  to  this  suit ;  but,  so  far  as  the  bill  on  its 
face  showed,  the  plaintiff  was  the  sole  heir  of  Alpheus  A.  D.  Fetty.  It  is  true 
that  the  answer  and  depositions  3ho^\r  that,  in  point  of  fact,  they  were  co-heirs 
with  the  plaintiff,  and  should  have  been  made  defendants  in  the  bill.  That 
they  were  such  co-heirs  is  so  obvious  that  it  is  difficult  to  account  for  their  not 
being  so  regarded  by  the  draughtsman  of  the  bill.  They  were  half-sisters  of  the 
decedent«  Alpheus  A.  D.  Fetty,  who  died  in  1883,  and  the  plaintiff  was  his 
mother;  and  he  left  no  children,  or  descendants,  and  no  father;  and  by  the  act 
passed  March  17, 1882,  (see  page  250,  c.  93,  §  1,  par.  3,)  in  such  case,  his  lands 
descend  to  his  mother,  brothers  and  sisters,  and  their  descendants.  ''And 
by  the  second  section  of  said  act,  (page  251, )  being  collaterals  of  the  half  blood, 
his  mother,  the  plaintiff,  and  the  ascending  kindred,  took  a  double  portion; 
that  is,  the  real  estate  of  Alpheus  A.  D.  Fetty  descended,  one-half  to  his 
mother,  and  the  other  half  to  his  two  half-sisters;  and,  though  they  were  mar- 
ried women,  yet,  under  our  Code  of  1868,  c.  66,  g  1,  p.  447,  any  real  estate 
that  descended  to  them  from  Alpheus  A.  D.  Fetty  was  their  sole  and  separate 
estate;  so  that,  if  the  deed  from  him  to  his  wife  was  void,  as  is  claimed  by  the 
bill,  they,  as  heirs  of  Alpheus  A.  D.  Fetty,  were  necessary  parties  defend- 
ant; but  their  husbands,  having  no  interest  whatever  in  the  subject-matter 
of  the  suit,  were  not  proper  defendants.  The  claim  of  the  counsfel  for  the 
appellants,  made  in  this  court  for  the  first  time,  that  their  husbands  should 
have  been  parties  to  this  cause,  is  therefore  without  any  foundation. 

We  have  seen  that  the  claim  of  the  plaintiff  to  a  resulting  trust  in  a  portion 
of  one  of  the  tracts  of  land  named  in  the  bill  is  stated  in  such  a  defective 
manner  that  the  court,  even  had  it  been  the  sole  object  of  the  bill,  could  not 
enforce  it.  If  the  court  below  had  for  this  reason  sustained  the  demurrer, 
and  given  leave  to  the  plaintiff  to  amend  her  bill,  as  it  should  have  done,  and 
it  had  been  amended,  and  her  claim  to  this  resulting  trust  had  been  set  out  in 
a  proper  manner,  could  it,  according  to  the  facts  sts^ted  in  the  bill,  have  been 
sustained,  if  all  the  other  facts  necessary  to  sustain  such  claim  had  been  stated 
in  the  amended  bill .  The  objection,  then,  to  the  plaintiff's  claim  to  a  resulting 
trust  in  this  tract  of  land  bought  of  Parker,  and  conveyed  by  her  direction  to  her 
son,  Alpheus  A.  D.  Fetty,  would  be  that,  as  she  was  the  mother  of  the  grantee, 
the  legal  presumption  would  be  that  this  $100  obligation  of  Parker  to  her, 
which  she  gave  up  as  a  part  of  the  consideration  for  the  purchase  of  this  tract 
of  land  conveyed  to  her  son,  would  be  that  it  was  a  gift  or  advancement  to 
her  son,  and  could  not.  therefore,  be  decreed  to  be  the  foundation  of  a  result- 
ing trust  to  her.  This  is  presumptively  true,  as  we  have  seen ;  and  it  is  es- 
pecially presumably  true  as  the  bill  states  that  her  son  was  imbecile,  and  had 
a  very  small  patrimony,  and  must  have  had  great  difficulty  in  deriving  from 
it,  or  from  his  labor,  or  exertion  of  any  sort,  a  support.  But  though  this  be 
so,  yet  we  have  seen  that  wiiether,  in  case  of  the  deed  being  made  to  one,. and 
the  purchase  money  paid  to  another,  in  whole  or  in  part«  this  is  to  be  regarded 
as  a  gift,  or  as  raising  a  resulting  trust,  this  is  always  a  question  of  inten- 
tion: and  if  the  purchase  money  is  paid  in  whole  or  in  part  by  a  parent,  while 
it  is  presumed  to  be  a  gift  or  advancement  to  the  child,  yet  such  presumption 
may  be  rebutted  by  evidence  showing  clearly  that  it  was  intended  as  a  gift  or 
advancement;  such,  for  instance,  as  the  declaration  of  the  parties  made  at  the 
time  of  the  purchase. 
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But  it  maj  be  said  there  was  not  a  single  circamstance  stated  in  the  bill 
which  tended  to  rebut  the  presumption;  but  it  was  onlj  necessary  to  allege 
in  her  bill  that  this  payment  of  a  part  of  the  purchase  money  was  not  intended 
at  the  time  to  be  an  advancement*  and  she  could  then  prove  any  fact  or  cir- 
cumstances tending  to  show  that  it  was  not  intended  as  an  advancement,  when 
she  distinctly  claims,  as  she  does,  that  it  was  the  basis  of  a  resulting  trust. 
Of  course,  on  the  principles  we  have  stated,  she  could  have  no  claim  to  a  re- 
sulting trust,  because  of  the  lawyer's  fee  or  other  moneys  she  spent  in  defend- 
ing the  title  to  this  land  subsequently.  If,  therefore,  she  had  stated  her  claim 
to  this  resulting  trust  by  specifying  in  her  bill  the  facts  we  have  named, — 
that  is,  designating  which  tract  of  land  she  claimed  a  resulting  trust  in,  and 
what  portion  of  it  she  claimed  as  a  resulting  trust,  by  stating  what  portion  of 
the  entire  purchase  money  she  paid,  the  bill  would  not  have  been  fatally  de- 
fective on  demurrer,  simply  because  it  appeared  on  its  face  that  she  was  the 
mother  of  Alpheus  A.  D.  Fetty,  to  whom  it  was  conveyed.  But  after  the 
statements  made  in  the  bill,  it  would  have  taken  very  strong  evidence  to  es- 
tablish her  daim. 

Another  objection  to  the  bill  was  alleged  in  the  demurrer;  that  is,  that  the 
bill  was  fatally  defective  because  it  was  multifarious.  Before  deciding  on 
this  point  thus  raised,  we  must  determine  what  was  the  real  character  and 
object  of  this  bill.  As  I  construe  it,  the  object  of  the  bill  was,  primarily,  to 
set  aside  as  fraudulent  and  void  the  deed  from  Alpheus  A.  D.  Fetty  to  his 
wife,  made  December  26,  1882,  because  he  was  then  non  compos  menU9*  But 
if  this  were  not  so,  then  the  plaintiff  ought  to  set  up  a  resulting  trust  in  one 
of  the  tracts  of  land  conveyed  in  this  de^,  because  she  had  paid  a  part  of  the 
purchase  money,  and  the  deed  was  a  voluntary  deed.  The  deed,  on  its  face, 
purported  to  be  made  in  consideration  of  one  dollar,  but  this  nominal  consid- 
eration would  not,  as  oounsel  seem  to  suppose,  make  it  even  prima  facie  a 
deed  for  a  valuable  consideration,  or  prevent  it  being  proven  to  have  been  en- 
tirely voluntary.    See  Wiches  v.  Clarke,  8  Edw,  Ch.  d8;  JtfcKimby  v.  Combe, 

1  Mason,  106;  Ridgway  v.  Underwoodf  4  Wash.  C.G.  188;  Setvell  v.  Baxter^ 

2  Md.  Oh.  454;  Wickee  v.  Clarke,  8  Paige,  168.  I  think  I  have  stated  cor- 
rectly the  objects  of  the  bill,  though  they  are  not  distinctly  stated  in  the  bilL 
Had  they  been  so  stated,  I  do  not  think  it  could  have  been  regarded  as  multi- 
farious, as  her  claim  would  have  been  to  the  whole  of  the  real  estate  of  Al- 
pheus A.  D.  Fetty  as  his  sole  heir,  subject,  of  course,  to  the  dower  right  of 
his  widow.  And  if  the  court  held  that  the  real  estate  so  claimed  by  her  had 
been  conveyed  by  her  intestate,  by  the  deed  to  his  wife, — a  voluntaiy  convey- 
ance,— ^then  she  claimed,  or  might  have  claimed,  that  she  had  a  right  to  a  por- 
tion of  the  land  of  Alpheus  A.  D.  Fetty,  not  as  his  heir,  but  because  she  had 
in  one  of  tliese  tracts  of  land  conveyed  to  his  wife  a  resulting  trust,  as  she  had 
paid  a  portion  of  the  purchase  money  thereof. 

If  the  plaintiff's  claim  had  been  as  stated  in  her  bill  against  Ruth  A.  Fetty 
alone  for  the  whole  land,  and  if  this  were  held  not  a  valid  claim  on  the  facts 
proven,  then  she  claimed  a  certain  portion  of  the  land  as  a  resulting  trust.  I 
think  this  might  have  been  claimed  in  the  same  bill,  vvithout  making  it  mul- 
tifarious. This  would  then  have  been  a  bill  with  a  double  aspect,  which  may 
be  filed  in  certain  cases  when  it  is  doubtful  what  relief  the  plaintiff  is  enti- 
tled to  on  the  facts.  In  such  a  case,  of  course,  the  prayer  of  the  bill  should  be 
in  the  alternative;  and  the  prayer  of  the  bill  in  the  cause  before  us  was  not  in 
the  alternative.  It  should  have  been  that  the  deed  of  Alpheus  A.  D.  Fetty 
to  his  wife  be  declared  null  and  void;  and,  if  it  should  be  held  valid%  then  that 
a  resulting  trust  in  a  ]>ortion  of  his  land  be  declared  by  the  court,  and  a  defi- 
nite portion  of  a  tract  of  land  sold  to  him  by  Parker,  as  claimed  in  the  bill,  be 
declared  to  belong  to  the  plaintiff,  and  for  general  relief.  K  the  prayer  had 
been  to  set  aside  the  deed  as  null  and  void,  or  for  such  other  relief  as  in  equit;y 
might  seem  just,  this  prayer  would  have  ^ufiiced;  for,  though  a  plaintiff  is 
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not  entitled  to  the  relief  speciflcally  prayed  for,  he  may,  under  the  general 
prayer,  have  any  other  specific  relief,  provided  it  is  consistent  with  the  case 
made  by  the  bill.  See  Wilkin  v.  Wilkin,  1  Johns.  Ch.  Ill,  117;  Biem  v.  MUl, 
13  Ves.  Jr.  114, 120;  King  v.  Rossett,  2  Younge  &  J.  32.  And  I  am  inclined  to 
think  there  would  not  have  been  any  inconsistency  with  the  case  intended  to  be 
stated  in  the  bill,  in  the  granting  of  the  plaintiff's  relief  by  setting  up  her  re- 
sulting trust,  if  established,  if  the  plaintiff  failed  to  establish  her  claim  to  all 
the  land  by  showing  the  deed  by  Alpheus  A.  D.  Fetty  to  his  wife  was  null 
and  void.  The  bill  in  this  case  was  defective  because  its  prayer  was  not,  as 
it  should  have  been,  alternative,  and  this  was  a  substantial  objection  to  the 
bill.  See  Colton  v.  Ross,  2  Paige,  397;  Lloj/d  v.  Bretmter,  4  Paige,  540. 
But,  of  coui-se,  if  the  demurrer  to  the  bill  had  been  sustained  for  this,  or  for 
any  of  the  other  defects  which  I  have  hereinbefore  stated,  the  plaintiff  would 
have  been  allowed  to  file  an  amended  bill,  to  correct  such  errors.  But  when 
corrected,  and  the  bill  thus  made  properly  a  bill  with  a  double  aspect,  it  would 
not  be  multifarious  simply  because  it  had  an  alternative  prayer;  for  this  in 
a  proper  case  is  no  objection  to  a  bill.    See  Qly^i  v.  Hertel,  2  Moore,  148. 

I  am  inclined  to  think  that  the  simple  uniting  in  one  bill  the  claim  by  the 
plaintiff  in  this  cause  of  all  the  lands  of  Alpheus  A.  B.  Fetty  as  his  sole  heir, 
and,  if  the  court  should  hold  that  all  his  lands  in  his  life-time  had  been  prop- 
erly conveyed  to  Ruth  A.  Fetty,  the  defendant,  then  claiming  as  an  Alterna- 
tive against  her  a  certain  portion  of  his  lands  by  reason  of  a  resulting  trust, 
was  not  the  uniting  in  one  suit  two  matters  so  distinct  as  to  render  the  bill, 
if  properly  framed,  demurrable  as  multifarious.  The  claim  would  have  been 
against  the  same  person  by  a  single  plaintiff,  and  the  object  would  have  been, 
I  am  inclined  to  think,  not  two  distinct  matters,  but  one  general  purpose, — 
the  declaring  of  the  plaintiff  equitably  entitled  as  against  the  defendant  to  the 
whole  or  a  certain  definite  portion  of  the  lands  formerly  owned  by  Alpheus 
A.  D.  Fetty. 

It  is  said  by  Judge  Story  in  his  Equity  Pleading,  §  530,  that  "to  lay  down 
any  rule  universally  applicable  as  to  multifariousness,  as  an  abstract  proposi- 
tion, is,  it  has  been  said,  upon  the  authorities,  utterly  impossible.  The  cases 
upon  the  subject  are  extremely  various;  and  the  court  in  deciding  them  seems 
to  have  considered  what  was  convenient  in  particular  circumstances,  rather 
than  to  have  attempted  to  lay  down  an  absolute  rule."  And  again,  in  section 
531:  ''Where  there  is  a  joinder  of  distinct  claims  between  the  same  parties, 
it  has  never  been  held,  as  a  general  proposition,  that  they  cannot  be  united,  and 
that  the  bill  is,  of  course,  demurrable  for  that  cause  alone,  notwithstanding 
the  claims  are  of  a  similar  nature,  involving  similar  principles  and  results, 
and  may  therefore,  without  inconvenience,  be  heard  and  adjudged  together. 
*  *  *  Such  a  rule  would  lead  to  a  multiplication  of  suits  in  cases  where  it 
could  answer  no  assignable  purpose  but  to  have  the  subject-matter  of  contest 
split  into  a  variety  of  separate  bills.  **  And  in  section  533  he  sums  up  the  re- 
sult of  the  cases  in  this  language:  "The  result  of  the  principles  to  be  ex- 
tracted from  the  cases  on  this  subject  seems  to  be,  that  where  there  is  a.  com- 
mon liability  and  a  common  interest,  a  common  liability  in  the  defendants  and 
a  common  interest  in  the  plaintiffs,  different  claims  to  property,  at  least  if 
the  subjects  are  such  as  may  without  inconvenience  be  joined,  may  be  united 
in  one  and  the  same  suit." 

It  is  true,  the  two  claims  here, — ^the  invalidity  of  the  deed  to  Alpheus  A, 
D.  Fetty  to  his  wife  of  his  land,  and  the  claim  to  a  resulting  trust  in  this 
land, — are  not  of  a  similar  nature,  and  do  not  involve  similar  principles  and 
results;  but  the  claims  were  by  one  plaintiff  against  one  defendant  to  the 
whole  or  a  part  of  the  same  land,  and  the  subjects  were  such  as  without  in- 
convenience could  be  united  in  one  and  the  same  bill,  avoiding  a  multiplicity 
of  suits,  if,  as  was  claimed  in  the  bill,  the  plaintiff  was  the  sole  heir  of  Al- 
pheus A.  D.  Fetty.    It  seems  to  me  that  our  court  has  acted  upon  a  principle 
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moi«  than  once  that  would  go  far  to  justify,  under  9uch  ciroumstances.the 
filing  of  such  a  bill.  Thus,  in  Arnold  v.  Arnold,  11  W.  Va.  455,  a  bill  was 
not  held  multifarious  in  asking  to  set  aside  deeds  by  the  intestate,  and  also 
asking  a  partition  of  the  lands;  and  the  same  was  held  in  Bean  v.  Phillip9% 
5  W.  Ya.  168.  These  two  claims  were  no  more  similar  in  their-  nature  than 
two  claims  in  the  bill  in  this  cause;  nor  did  the  action  of  tlie  court  on  them 
involve  similar  principles  and  results,  but  distinct  principles  and  results,  as 
in  the  case  st«uted  in  the  bill  before  us.  But  in  those  cases,  as  in  the  case 
before  us,  the  subject  to  be  acted  upon—the  land — was  the  same  in  both  claims. 
The  parties  to  the  two  suits,  if  two  had  been  required  to  have  been  brought, 
would  not  have  in  those  cases  been  the  same.  But  in  the  case  before  us,  as 
stated  in  the  bill,  they  would  have  been  the  same;  and  in  this  respect  it 
.  would  seem  that  there  is  a  stronger  reason  for  holding  the  bill  ii^  this  case  on 
its  face  not  multifarious  than  existed  in  those  cases;  as  in  the  one  before  us» 
if  it  had  been  such  a  case  as  the  bill  stated,  convenience  and  the  avoiding  of 
an  unnecessary  multiplicity  of  suits  was  promoted  by  allowing  both  claims  to 
be  united  in  one  suit,  though  this  convenience  was  more  obvious  in  those 
cases  than  in  the  one  before  us.  As  this  bill  was  framed,  then,  while  it  was 
fatally  defective  for  the  several  reasons  we  have  stated,  and  the  demurrer 
ought  to  have  been  sustained,  yet  they  were  all  defects  in  the  draughting  of 
the  bill,  which  the  court  would  allow  the  plaintiff  to  correct  by  amending  her 
bill. 

The  far  more  important  defect,  which  it  was  claimed  existed  in  the  bill, — 
that  it  was  multifarious, — we  are  rather  inclined  to  think  did  not  exist.  But 
in  reaching  such  a  conclusion,  I  would  have  to  go  to  the  full  extent  which  I 
regard  as  permissible  in  permitting  the  party,  for  convenience  and  to  avoid 
a  multiplicity  of  suits,  to  unite  in  a  suit  against  one  single  defendant  differ- 
ent claims  to  the  same  land,  and  perhaps  it  would  be  going  too  far.  But  if 
the  bill  had  set  out  the  important  fact  that  Alpheus  A.  D.  Fetty  left  surviving 
several  heirs,  of  whom  the  plaintiff  was  one,  and  the  bill  had  made,  as  was 
absolutely  necessary,  these  co-heirs  of  the  plaintiff  co-defendants  with  Buth 
A.  Fetty,  this  case  would  have  been  entirely  changed,  and  the  bill  would  have 
been  multifarious.  Its  objects,  then,  would  have  been  primarily  to  set  aside 
this  deed  to  Buth  A.  Fetty,  and  then  set  up  against  the  co-heirs  of  the  plain- 
tiff, the  other  defendants,  the  resulting  trust  the  plaintiff  claimed;  or,  if  this 
deed  could  not  be  set  aside,  then  to  set  up  this  resulting  trust  which  the  plain- 
tiff claimed  against  Buth  A.  Fetty  alone.  In  setting  aside  this  deed  to  Buth  A. 
Fetty,  the  plaintiff  and  her  co-heirs,  the  other  defendants,  would  have  had  iden- 
tical interests  in  opposition  to  Buth  A.  Fetty  alone.  But  if  it  were  set  aside, 
Buth  A.  Fetty  would  have  had  no  interest  whatever  in  the  remaining  contro- 
versy whether  the  plaintiff  had  the  resulting  trust  she  claimed  in  her  bill,  for 
in  that  case  it  would,  if  it  existed,  be  set  up  against  the  co-heirs  of  the  plain- 
tiff, who  alone  in  that  case  would  have  had  any  interest  in  whether  such  re- 
sulting trust  was  established  or  not,  and  neither  justice  nor  convenience  could 
be  promoted  in  subjecting  the  defendant,  Buth  A.  Fetty,  to  the  costs  of  de- 
termining a  controversy  between  the  plaintiff  and  her  co-heirs  in  which  she 
could  have  had  no  sort  of  interest.  If,  on  the  other  hand,  this  deed  to  Buth 
A.  Fetty  was  not  set  aside,  but  declared  good,  she  alone  would  have  had  any 
interest  in  the  question  whether  the  resulting  trust  claimed  by  the  plaintiff 
was  or  was  not  established ;  and  neither  justice  nor  convenience  would  be  pro- 
moted by  subjecting  the  co-heirs  of  the  plaintiff  to  the  costs  and  inconvenience 
of  determining  a  controversy  between  the  plaintiff  and  Buth  A.  Fetty  in 
which  they  would  have  bad  no  sort  of  interest.  It  is  true  that  there  cannot 
be  deduced  from  the  decided  cases  any  positive  or  inflexible  rule  as  to  what 
constitutes  multifariousness  in  a  bill.  The  courts  have  always  exercised,  as  I 
have  said,  a  sound  discretion  as  to  whether  the  subject-matters  in  a  suit  are 
properly  joined  or  not;  and,  in  the  exercise  of  this  discretion,  it  is  very  often 
v.48.E.no.6 — 19 
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found  that  no  similar  case  to  the  one  before  the  conrt  has  been  decided.  New 
cases,  when  this  question  of  multifariousness  arises,  are  constantly  occur- 
ringt  and  all  that  the  court  can  do  in  such  cases  is  to  be  goyemed  hj  genera) 
convenience,  and  to  decide  the  case  in  a  manner  which  will  best  promote  the 
due  administration  of  Justice,  without,  on  the  one  hand,  multiplying  unnec- 
essary litigation,  or  imposing  on  suitors  needless  and  qipressiye  expenses. 
I  have  found  no  case  like  the  one  before  us;  but  it  seems  to  me  that  the  par- 
ties who  must  necessarily  be  made  defendants  in  this  cause  would  be  sub- 
jected tp  needless  and  unnecessary  costs  and  expenses  if  the  plaintiff  in  this 
case,  after  amending  her  bill  and  making  her  co-heirs  of  Alpbeus  A.  D. 
Tetty,  his  half-sisters,  defendants,  were  allowed  to  prosecute  this  suit;  for  he 
would,  in  such  amended  bill,  have  to  follow  the  course  laid  down  in  his  orig- 
inal bill ;  and  in  the  yery  frame  of  such  amended  bill  he  would  be  necessarily 
uniting  distinct  matters  against  different  defendants.  It  is  true,  the  orig- 
inal bill  was,  perhaps,  not  multifarious;  but  when  amended,  as  it  must  be, 
it  necessarily  becomes  so.  And,  as  we  will  presently  show,  all  that  has  been 
done  in  the  court  below  has  got  to  be  done  over,  and  none  of  the  depositions 
or  proceedings'can  be  read  or  used  in  determining  the  cause  if  remanded,  in- 
asmuch, as  we  will  presently  see,  all  these  depositions  and  proceedings  were 
taken  when  the  co-heirs  with  the  plaintiff  of  Alpheus  A.  D.  Fetty  were  not 
parties  to  the  cause.  As  all  the  proceedings  and  proofs  in  the  cause  are  thus 
useless,  and  the  whole  cause  is  to  be  started  de  novo,  I  can  see  no  Justice  or 
convenience  in  permitting  the  plaintiff  to  pursue  further  t^e  wrong  course 
she  has  adopted  by  filing  an  amended  bill  uniting  distinct  matters  against 
different  defendants. 

The  court  below,  however,  regards  these  co-heirs  with  the  plaintiff  of  Al- 
pheus A.  D.  Fetty,  Annie  Hawkenbury,  and  Felinda  Satterfield  as  already 
parties  to  this  suit,  and  that  they  are  therefore  bound  by  the  depositions  and 
proceedings  taken  in  this  cause;  and,  when  an  amended  bill  was  filed,  these 
depositions  could  be  read  upon  its  hearing.  This  Is  a  mistaken  view.  They 
are  not,  and  never  were,  parties  to  this  cause,  and  are  bound  by  none  of  the 
proceedings  here  to  proceed  in  the  cause,  nor  could  the  depositions  which  have 
been  taken  in  this  cause  be  read,  either  for  or  against  them,  if  the  bill  were 
permitted  to  be  amended,  and  they  made  parties,  except  l^  the  consent  of  all 
parties;  and  by  such  consent  they  could  as  readily  be  read  in  any  new  suit  or 
suits  to  enforce  her  claims  which  she  might  hereafter  bring.  It  is  true  that 
on  June  30, 1886,  the  court  below  did  enter  this  order:  •'  This  day  Ann  Hawk- 
enbury, formerly  Ann  Fetty,  and  Felinda  Sattierfield,  formerly  Felinda  Fetty, 
tendered  their  joint  and  several  answer  to  plaintiff's  bill  in  this  cause.  They 
having  waived  the  service  of  any  process  as  respecting  themselves,  and  it 
appearing  to  the  court  that  they  are  proper  parties  to  the  said  bill,  upon  their 
own  motion,  by  counsel,  their  answers  are  permitted  to  be  filed;  and  it  is 
further  ordered  that  so  much  of  the  decree  made  in  this  cause  at  a  former  day 
of  this  term,  which  sQlows  the  plaintiff  to  go  to  rules  to  amend  her  bill  by 
making  new  parties,  be,  and  the  same  is  hereby,  set  aside."  But  this  order 
was  erroneous.  They  could  not  be  made  defendants  in  such  a  manner;  and 
all  the  subsequent  proceedings  in  the  cause,  including  the  taking  of  all  the  dep- 
ositions, must  be  regarded  just  as  though  they  had  been  taken  and  had  in 
the  absence  of  these  defendants.  This  order  of  June  30,  1886,  is  not  simply 
erroneous, — it  is  null  and  void;  and  the  cause  is  to  be  regarded  as  to  these 
new  parties  just  as  though  it  never  had  been  entered.  This  necessarily  fol- 
lows from  what  was  decided  in  the  case  of  Moseleyi  v.  Cocke,  7  Leigh,  224. 
The  syllabus  in  that  case  is:  "Upon  a  bill  in  chancery  against  several  defend- 
ants, process  issued  against  one  not  made  a  party  defendant  in  the  bill,  and 
when  there  is  no  allegation  therein,  and  no  relief  prayed,  and  a  decree  is 
made  against  him  by  a  default,  and  against  the  defendants,  by  some  of  whom 
an  aptieal  is  taken  to  the  court  of  appeals,  wh^re  the  decree  iflf  reversed  as  to 
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the  a^>ellaiit8,  and  in  all  things  affirmed,  Tieldf  the  decree  is  a  mere  noJUty  as 
to  the  party  who  was  not  named  in  the  bill,  and  against  whom  tlie  bill  con« 
tained  no  allegation  and  prayed  no  relief."  The  statement  of  the  case  shows 
that  the  decree  which  had  been  reversed  in  part,  and  in  part  affirmed,  by  the 
court  of  appeals,  was  claimed  by  the  party  who  had  not  been  named  hi  the 
bill,  but  who  had  been  served  with  process  as  an  interlocutory  decree;  but 
the  appellants  contended  that  it  was  ''final,"  when  the  cause  was  remanded 
to  the  court  below. 

Supplementary  proceedings  were  taken  against  certain  new  parties,  not  in- 
cluding the  party  who  had  been  served  with  process  before  the  cause  was  first 
heard,  but  who  was  not  named  in  the  bill.  He  presented  what  he  called  an 
answer;  but  the  court  refused  to  let  him  file  It,  because  the  decree  by  default 
against  him  had  been  affirmed  by  the  court  of  appeals,  and  because  his  reasons 
for  not  having  filed  his  answer  sooner  were  decreed  by  the  chancellor  lnsuffi« 
dent.  Judge  Tuokeb,  in  delivering  the  opinion  of  the  court,  says:  ''There 
is  no  error  in  the  refusal  to  permit  him  to  file  his  answer  in  this  cause.  No 
person  has  a  right  to  file  an  answer  in  a  suit  in  which  he  is  not  a  party. "  He 
then  examines  the  question  whether  he  was  a  party,  and  reaches  the  conclu- 
sion that  he  was  not.  The  opinion  concludes  thus:  "It  is  a  solecism  to  speak 
of  answering  a  bill  in  which  he  is  not  named,  and  in  which  he  does  not,  even 
by  inference,  appear  to  have  any  interest  or  concern.  The  court  is  of  opin- 
ion, however,  that  the  order  refusing  to  permit  him  to  file  an  answer  be  af- 
firmed, stating,  however,  as  the  ground  of  affirmance,  that  he  was  not  a  party 
to  the  suit,  and  not  bound  by  the  decree,  and  therefore  was  under  no  necessity 
to  answer  the  bill,  and  had  no  right  to  insist  on  filing  his  answer." 

So  here,  Annie  Hawkenbury  and  Fellnda  Satterfield,  half  leisters  of  Alpheus 
A.  D.  Fetty,  and  co-heirs  of  him,  with  the  plaintiff,  his  mother,  were  in  no  sense 
parties  to  this  cause.  They  were  not  named  in  the  bilL  There  is  no  alle- 
gation anywhere  in  the  bill  which  bears  upon  or  in  any  manner  refers  to  them ; 
nor  is  any  decree  prayed  against  them,  either  in  terms  or  as  unknown  persons 
having  an  interest  in  the  cause.  The  bill  contains  distinct  charges  against 
Ruth  A.  Petty,  and  against  her  alone.  It  would  therefore  be  a  solecism  to 
speak  of  their  answering  such  a  blU  in  which  thev  are  not  named,  and  they 
did  not,  even  by  inference,  from  anything  stated  in  the  bill,  appear  to  have 
any  interest  or  concern.  Their  filing  Uiehr  answers  to  such  a  bill,  though  by 
leave  of  the  court,  could  not  make  th^oi  parties  to  the  cause;  and  they  would 
not  have  been  bound  by  the  decree  of  the  court  against  them;  nor  are  they 
entitled  to  the  benefit  of  the  final  decree  of  the  court,  which  was  substantially 
in  their  favor;  nor  could  they  either  be  prejudiced  or  benefited  by  the  deposi- 
tions taken  in  this  cause  in  which  they  were  not  parties.  This  case  of  Mose- 
ley  V.  Cooke,  7  Leigh,  224,  has  been  repeatedly  approved  by  our  court.  See 
McCoy  V.  Allen,  10  W.  Va.  780;  Chapman  v.  Railroad  Co.,  18  W.  Va.  184; 
Riekard  v.  Sehley,  27  W.  Va.  633.  The  first  of  these  cases  bore  a  strong  re- 
semblance,  so  far  as  the  point  we  are  now  considering  is  concerned,  to  the 
cause  before  us,  as  shown  by  the  first  syllabus.  See  McCoy  v.  Allen,  16  W. 
Ya.  724.  It  is  upon  a  bill  in  chancery  against  one  defendant,  on  her  filing  an 
answer,  and  stating  facts  which  show  that  a  third  person  ought  to  have  been 
made  a  defendant  The  court  simply  orders  this  third  person  to  be  made  a 
defendant;  process  issues  against  him,  and  is  served  upon  him;  but  the  orig- 
in!^ bill  was  not  amended,  and  in  it  there  were  no  allegatiops  against  the  per- 
son, and  no  relief  was  prayed  against  him.  Evidence  is  taken  to  prove  the 
facts  alleged  in  the  answer,  which  shows  the  interest  in  the  suit  of  this  third 
person,  and  a  commissicmer  of  the  court  reports  to  the  court,  after  he  had 
served  a  notice  on  this  third  person,  that  the  matter  was  before  him,  and  he 
would  report  thereon.  This  third  person  never  appeared  in  the  suit.  Held, 
the  court  had  no  jurisdiction  over  him,  and  could  in  such  case  render  no  de- 
cree against  him;  and,  if  it  did  so,  such  decree  was  a  mere  nullity.    This 
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case,  on  thepoJnt  we  are  considering,  as  appears  from  the  syllabus,  was  iden- 
tical with  the  case  before  us,  except  that  in  the  cause  before  us  the  persons 
thus  improperly  attempted  to  be  made  parties  defendant  by  a  simple  order 
of  the  court,  when  their  only  connection  with  or  interest  in  the  cause  ap- 
peared from  allegations  in  an  answer,  and  in  no  manner  from  the  bill*  appeared 
by  leave  of  the  court,  and  filed  answers,  while  in  that  case  he  did  not  answer; 
but  not  only  process  to  answer  the  bill  was  served  on  him,  and  the  bill  taken 
for  confessed,  but  a  personal  notice  was  served  on  him  by  a  commissioner  that 
the  matters  in  controversy  were  before  him,  and  he  would  report  on  them.  I 
do  not  think  that  this  appearance^  and  filing  an  answer  to  a  bill  by  persons 
having  no  interest  in  the  cause,  so  far  as  the  bill  showed,  though  done  by 
leave  of  the  court,  could  give  the  court  any  jurisdiction  over  these  persons, 
who,  as  we  have  seen,  were  not  parties  to  the  cause;  for  their  consent  could 
not  confer  jurisdiction  on  the  court. 

For  these  reasons,  I  am  of  opinion  that  the  decree  of  the  court  below,  ren- 
dered on  July  1, 1886,  must  be  set  aside,  reversed,  and  annulled,  at  the  cost  of 
the  plaintiff  below,  and  a  decree  entered  sustaining  the  demurrer  to  the  bill, 
and  giving  the  plaintiff  below  no  leave  to  amend  her  bill,  as  it  cannot  be 
amended  without  making  it  multifarious;  and  the  bill  must  be  dismissed  at 
the  costs  of  the  plaintiff  below,  but  without  prejudice  to  her  instituting  another 
suit  to  set  aside  and  annul  the  deed  from  Alpheus  A.  D.  Fetty  to  his  wife, 
Buth  A.  Fetty,  dated  December  26,  1882,  or  another  suit  to  set  up  and  estab- 
lish the  resulting  trust  claimed  by  her  in  her  bill,  or  any  other  suit  which  she 
may  be  advised  to  bring. 

Johnson,  Sntdbr,  and  Woods,  JJ.,  concurred. 

(30  W.  Va.  847) 

Reger  et  a2.  9.  Shaffeb. 
(Supreme  Court  of  Appeals  of  West  V^frgimia,    November  18, 1887.) 

1.  TaXATION—RHDEMPTION— NOTICB— Tendeb. 

A  purchaser  of  lands  at  a  sale  thereof,  made  by  the  sherilt  for  dellnqiient  taxes, 
filed  in  the  drooit  oourt  of  the  proper  county  the  notice  prescribed  by  section  16,  c. 
81.  Code,  a^»inst  a  party  who,  within  one  year  from  the  date  of  such  sale,  redeemed 
said  lands  oy  paying  to  the  clerk  of  the  county  court  a  sum  of  money  sufficient 
for  that  purpose,  disputing  his  right  to  redeem,  and  requiring  him  to  appear  on 
agiven  day  before  the  cdroult  oourt  of  the  county,  and  prove  his  right  to  rede^n. 
E^dj  that  it  was  immaterial  whether  the  derk  received  the  sum  of  money  specified 
In  his  official  receipt  in  lawful  currency  or  in  "  legal-tender  money." 

2.  Same— Rbdbkption— Rbobftion  of  Monet-— Liabiutt. 

JSeldj  fwrther^  that  where  such  clerk  has  received  from  the  party  offering  to  re- 
deem such  land  the  money  so  offered,  and  given  his  official  receipt  therefor,  he  be- 
comes responsible  upon  his  official  bond  for  the  money  specified  In  his  receipt,  and 
must  account  for  it  as  money  to  the  party  ultimately  entitled  to  receive  it. 
8.  Same— Rbdemption— Fatmemt  or  Monet  to  Clbbk. 

Held,  fv/rther.  that  whether  the  act  of  the  party  paying  to  the  derk  of  the  coimt^ 
court  the  sum  of  money  specified  in  his  official  receipt  has  operated  as  a  redemption 
of  the  land  or  not  is  a  question  of  law,  to  be  dedded  by  the  court  when  the  same 
shall  properly  arise. 

4.  Same— Rbdemftion— NoncE. 

HelcLfuvrther^  that  the  only  question  properlr  arising  on  the  trial  of  sudi  a  notice 
is  whether  the  party  so  redeeming  the  mnd  had  the  right  to  do  so. 

5.  Same— Redemption— AuTHOBiTT  as  Agent. 

Six  tracts  of  land  assessed  with  taxes  in  the  name  of  H.,  who  was  the  owner 
thereof,  and  returned  ddinquent  for  the  non-payment  thereof,  were  punshased  at  a 
sale  therof ,  made  by  the  sheriff,  by  E.  and  R.  Before  the  lands  were  sold,  HL  had 
conveyed  two  of  said  tracts  to  a  trustee,  to  indemnify  and  save  harmless  S.,  as  the 
surety  of  H.  in  three  notes  of  $1^204.27  each,  all  of  which  remained  unpaid.  Seven 
months  after  said  sale,  H.  and  S.  entered  into  a  contract,  under  seal,  whereby,  in 
consideration  of  $1,250  to  be  paid  by  S.,  H.  sold  to  him  all  the  timber  of  a  certain 
character  growing  on  the  remaining  four  of  said  six  tracts,  with  the  right  to  enter 
and  remove  the  same  at  any  time  within  four  years  after  the  date  of  said  contract ; 
and  whereby  it  was  further  agreed  that  S.,  out  of  the  price  to  be  paid  for  the  Urn- 
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ber.  should  apply  laOO,  or  so  much  thereof  as  might  be  necessary,  in  redemption  of 
said  laet-named  four  tracts,  which  had  been  sold  for  taxes.  HM^  that  S.,  in  his  ca- 
pacity as  agent  for  H.,  was  authorized  to  redeem  said  last-named  four  tracts  of  land. 

6.  Samb— Rbi>bmption— Bbnevioial  Intbbsst. 

Heldj  /uTtTier,  that  S. ,  in  his  capacity  of  owner  of  a  beneficial  interest  therein,  ac- 
quired by  his  said  contract  with  H.,  whereby  he  bought  said  timber,  was  entitled  to 
redeem  said  four  tracts  of  land. 

7.  Samb. 

MM^  fwrOier^  that,  in  his  capacity  of  beneficiary  in  said  deed  of  trust,  he  was  en- 
titled to  redeem  said  two  tracts  of  286  and  112  acres  of  land. 
(5i/lZa2>u«  by  t?i€  C<mrt,) 

Error  to  circuit  court,  Tucker  county. 

The  defendant,  Samuel  Shaffer,  claimed  the  right  to  redeem  certain  lands  in 
Tucker  county  which  had  been  Bold  for  taxes,  and  accordingly  paid  the  neces- 
sary money  to  the  clerk  of  the  county  court.  The  plaintiffs,  S.  L.  Reger  and 
L.  C.  Elliott,  to  whom  the  sheriff  had  sold  the  lands,  disputed  his  right  to  re- 
deem, and  served  him  with  notice  to  appear  and  prove  his  right  to  do  so,  pur- 
suant to  Code  W.  Va.  1884,  c.  31,  §  16,  set  out  below.  The  lands  in  question, 
at  the  time  of  Bale,  stood  in  the  name  of  A.  G.  Harness,  and  the  defendant 
was  the  purchaser  of  timber  on  some  of  the  tracts,  and  was  surety  for  said 
Harness  for  the  payment  of  purchase  money,  constituting  a  lieu  on  others. 
The  case  rested  mainly  upon  the  question  whether  the  defendant  had  an  inter- 
est in  the  land  sufficient  to  entitle  him  to  i-edeem,  under  Code  W.  Va.  1884,  o.  31, 
L15,  set  out  below.  The  judgment  of  the  court  below  was  in  the  defendant's 
vor.     The  plaintiffs  brought  writ  of  error. 

Hohert  White  and  John  Basad,  for  plaintiffs  in  error.  A,  B,  ParaonSf  /• 
P.  Soottf  and  Z>.  B,  Lucas,  for  defendant  in  error. 

Woods,  J.  On  the  fourth  day  of  December,  1886,  S.  L.  Reger  and  L.  G. 
Elliott  caused  to  be  duly  served  upon  Saztiuel  Shaffer  the  following  notice: 

'To  Samuel  H.  Shaffer:  Whereas,  on  the  ninth  day  of  November,  1885, 
at  the  front  door  of  the  court-house  of  Tucker  county.  West  Virginia,  at  auc- 
tion, the  sheriff  of  said  county  sold  S.  L.  Reger  and  L.  G.  Elliott  six  several 
tracts  of  land,  containing,  respectively,  286  acres,  112  acres,  185  acres,  88 
acres,  400  acres,  298  acres,  situate  in  Ganaan  valley,  in  Dry  Fork  district  of 
said  county,  delinquent  in  the  name  of  Adam  G.  Harness  for  the  non-pay- 
ment of  taxes  due  thereon  for  the  years  1883  and  1884,  and  gave  to  said  Reger 
and  Elliott  his  six  several  receipts  therefor,  to>wit,  $29.88  for  the  286  acres, 
•11 .38  for  the  112  acres,  $30.31  for  the  185  acres,  $9.30  for  the  88  acres,  S83.09 
for  the  400  acres,  and  822.43  for  the  298  acres, — being  the  whole  amounts  paid 
by  the  said  Reger  and  Elliott  for  the  purchase  of  said  six  several  tracts  of  land, 
and  the  fees  for  the  said  receipts;  and  whereas,  on  the  twentieth  day  of  Octo- 
ber, 1886,  you  paid  to  the  clerk  of  the  county  court  of  said  county  the  sum  of 
•244.90  for  the  redemption  of  said  six  several  tracts  of  land,  claiming  that 
you  had  a  right  to  redeem  the  same:  you  will  take  notice  that  we  shall  dispute 
your  right  to  redeem  said  six  several  tracts  of  land,  and  the  fact  that  said  six 
several  tracts  of  land  have  been  redeemed ;  and  we  require  you  to  appear  on 
the  sixteenth  day  of  December,  1886,  that  being  the  first  day  of  the  December 
term  of  the  circuit  court  of  Tucker  county,  and  prove  your  right  to  redeem 
said  six  several  tracts  of  land. 

"Given  under  our  hands,  this  twenty-fourth  day  of  November,  1886. 

"S.  L.  Reger. 
"L.  G.  Elliott." 

This  notice,  on  the  return-day,  was  duly  docketed;  and  on  the  twentieth 
day  of  December,  1886,  the  court  entered  in  the  cause  the  following  order  and 
Judgment:  ^  This  day  came  the  parties,  by  their  attorneys,  and  thereupon  the 
defendant  moved  the  court  to  quash  said  notice,  which  motion  the  court  over- 
ruled; and  the  defendant  proving  to  the  satisfaction  of  the  court,  from  tii« 
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eyidence  introdaced  by  him,  that  he  has  the  right  to  redeem  the  real  estate  in 
the  notice  mentioned,  as  provided  by  the  fifteenth  and  sixteenth  sections  of 
chapter  130  of  the  Acts  of  1882,  it  is  therefore  considered  by  the  court  that 
said  notice  be  dismissed,  and  that  the  defendant  recover  from  the  plaintiff  his 
costa  herein."  To  this  judgment  the  plaintiffs  excepted,  and  filed  their  bill 
of  exceptions,  in  which  the  court  certified  all  the  evidence.  To  this  judgment 
the  plaintiffs  obtained  a  writ  of  error.  The  plaintiffs  in  error  assign  the  fol- 
lowing grounds  of  error:  (1)  The  court  erred  in  holding  that  the  said  Shaf- 
fer bid  a  right  to  redeem  said  several  tracts  of  land,  without  evidence  that  he 
had  in  fact  redeemed  the  same  by  payment  to  the  clerk  of  the  county  court  of 
a  sufficient  sum  of  "legal-tender  money"  for  the  purpose;  (2)  in  holding  that 
the  defendant  had  a  right  to  redeem  said  six  tracts  of  land  without  evidence 
that  he  was  the  owner  thereof,  the  heir  or  assignee  of  the  owner,  or  had  a 
right  to  charge  said  lands  with  a  debt;  (3)  in  holding  that  said  Shaffer  had  a 
right  to  redeem  said  six  tracts  of  land,  when  his  evidence  did  not  even  tend  to 
show  his  right  to  redeem  the  185,  88,  400,  and  298  acre  tracts  of  land. 

The  second  and  third  errors  assigned  may  be  considered  together,  as  both 
are  resolvable  with  the  general  proposition  that  the  finding  of  the  court  was 
unsupported  by  the  evidence. 

This  is  a  proceeding  instituted  under  the  sixteenth  section  of  chapter  81  of 
the  Ck)de,  as  amended  by  chapter  180,  Acts  1882.  By  the  fifteenth  section  of 
said  chapter  it  is  provided  "that  the  owner  of  any  real  estate  sold  by  the  sher- 
iff for  delinquent  taxes,  or  his  heirs  or  assigns,  or  any  person  having  the  right 
to  charge  such  real  estate  toith  a  deht^  may  redeem  the  same  by  paying  to  the 
purchaser,  his  heirs  or  assigns,  within  one  year  from  the  sale  thereof,  the 
amount  specified  in  the  sheriff's  receipt,  and  all  additional  taxes  thereon  which 
may  have  been  paid  by  the  purchaser,  his  heirs  or  assigns,  with  interest  thereon 
at  the  rate  of  twelve  per  cent,  per  annum  from  the  time  the  same  may  have 
been  so  paid."  By  the  sixteenth  section  it  is  further  provided  tliat  '*  what  is 
authorized  to  be  paid  by  the  preceding  section  may  be  paid  by  such  person  as 
is  mentioned  therein,  within  the  said  one  year,  to  the  clerk  of  the  county  court 
of  the  county  in  any  case  in  which  the  purcliaser,  his  heirs  or  assigns,  may 
refuse  to  receive  the  same,  or  may  not  reside  or  cannot  be  found  in  the  county; 
and  a  receipt  therefor  showing  when  and  by  whom  the  payment  was  made, 
and  the  amount  paid,  shall  be  signed  by  the  clerk,  and  a  duplicate  filed  by  him 
in  his  office;  but  if  the  purchaser,  or  his  heirs  or  assigns,  dispute  the  right  of 
any  one  so  paying  money  to  the  clerk  to  redeem  the  real  estate  for  the  redemp- 
tion of  which  such  money  is  paid,  he  or  they  may,  within  one  yearafter  such 
payment,  give  to  such  person,  his  heirs  or  executors  or  administrators,  a  notice 
in  writing  of  such  dispute,  and  requiring  him  or  them  to  appear  before  the 
circuit  court  of  the  county  on  a  day  to  be  named  in  the  notice,  and  prove  his 
or  their  right  to  redeem  the  said  real  estate.  Such  notice  shall  be  served  at 
least  ten  days  before  that  on  which  it  is  returnable;  and  if  the  party  served 
therewith  fail  to  appear,  or  if  he  appear  and  fail  to  prove  to  the  satisfaction  of 
the  court  that  he  has  the  right  to  redeem  the  said  real  estate,  under  the  pro- 
visions of  the  next  preceding  section,  ^he  court  shall  make  an  order  according 
to  the  facts,  and  also  directing  the  clerk  of  the  county  court  to  execute  to  the 
purchaser,  his  heirs  or  assigns,  a  deed  for  the  said  real  estate  in  the  manner 
hereinafter  required.  ^  *  ^  But,  if  the  decision  of  the  court  be  that  such 
person  has  the  right  to  redeem  such  real  estate  the  clerk  shall  pay  said  money 
to  the  purchaser  or  his  legal  representatives. " 

It  will  be  perceived  that,  in  the  case  provided  for  in  the  sixteenth  section  of 
this  statute,  it  is  made  the  official' duty  of  the  clerk  to  receive  the  money  of- 
fered to  be  paid  for  the  redemption  of  such  real  estate,  and  to  hold  the  same 
for  the  benefit  of  the  purchaser,  or  the  person  ultimately  entitled  to  receive 
the  same,  and  to  execute  duplicate  receipts  therefor,  "showing  when  and  by 
whom  the  payment  was  made,  and  the  amount  paid,"  and  file  one  of  them  in 
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hifl  office.  It  is  wholly  immaterial  whether  he  has  received  the  amount  speci- 
fled  in  his  receipt  in  lawful  currency  or  in  "  legal -tender  "*  money.  When  he  has 
acc^ted  the  money  from  the  person  offering  to  pay  the  same,  and  given  his 
official  receipt  therefor,  he  and  his  sureties  in  his  official  bond  become  respon- 
sible to  the  party  ultimately  entitled  to  receive  it  for  the  money  specified  in 
his  receipt,  and  must  account  for  it  as  money  to  such  party.  This  statute  con- 
fers upon  the  clerk  no  authority  to  consider  and  determine  whether  the  party 
offering  to  redeem  has  the  right  to  do  so;  or  whether  the  amount  of  money 
paid  by  him  is  sufficient  for  that  purpose;  or  whether  the  purchaser  has  refused 
to  receive  the  same;  or  whether  he  resides  out  of,  or  cannot  be  found  in,  the 
county.  His  whole  duty  in  relation  to  this  matter  is  performed  when  he  re- 
ceives the  money,  and  executes  the  receipt  required  by  the  statute,  and  files  a 
duplicate  thereof  in  his  office.  This  duplicate  receipt,  when  so  filed  in  the 
clerk's  office,  becomes  a  record  of  the  facts  stated  therein,  and  operates  as  con- 
structive notice  thereof  to  the  purchaser  of  said  real  estate,  and  those  claim- 
ing the  same  under  him.  Battin  v.  Woods,  27  W.  Va.  58.  Whether  the  act 
performed  by  the  person  paying  him  the  amount  of  money  specified  in  his  of- 
ficisil  receipt  has  in  fact  operated  as  a  redemption  of  the  lands  mentioned 
therein  or  not,  is  a  question  of  law,  to  be  decided  by  the  court  when  it  shall 
properly  arise.  Upon  the  trial  of  such  a  notice  it  is  wholly  immaterial  whether 
the  amount  paid  by  the  defendant,  Shaffer,  to  the  clerk,  operated  as  a  redemp- 
tion of  the  lands  therein  mentioned  or  not,  for  this  question  cannot  arise  upon 
such  a  proceeding.  It  is  authorized  by  the  statute  for  the  sole  purpose  of  de- 
termining, in  a  summary  manner,  the  single  question  whether  the  party  so 
redeeming  the  land  has  a  right  to  do  so.  This  question  we  will  now  consider. 
The  defendant,  Shaffer,  rests  his  right  to  redeem  upon  the  sole  ground  that 
he  is  '*a  person  having  a  right  to  charge  such  real  estate  for  a  debt. "  Before 
considering  the  evidence  introduced  in  support  of  his  right  to  redeem,  we 
deem  it  proper  to  say  that  the  evidence  clearly  shows  that  the  sum  of  $244.90, 
paid  by  said  defendant  on  the  twentieth  of  October,  1886,  in  redemption  of 
said  lands,  was  more  than  sufficient  for  that  purpose.  From  the  evidence  in- 
troduced by  the  defendant,  tending  to  show  his  right  to  redeem  said  six  sev- 
eral tracts  of  land,  it  appears  that  before  and  on  the day  of  September, 

1884,  A.  C.  Harness  was  the  owner  of  six  tracts  of  land  situated  in  Tucker 
county,  in  the  Canaan  valley,  containing,  respectively,  286,  less  77,  acres,  112 
acres,  185  acres,  88  acres.  400  acres  less  102  (or  298)  acres,  and  180  acres. 
That  he  had  created  and  suffered  to  be  obtained,  trust  and  judgment  Hens, 
which  on  the  twelfth  day  of  May,  1884,  amounted  to  the  sums  of  $2,617.50, 

$441.60,  $114.12,  $38.90,  and  $31.12,  respectively;  all  of  which  on  said 

day  of  September,  1884,  remained  unsatisfied.  That  on  said  last-named  day, 
in  a  chancery  suit  theretofore  brought  in  the  circuit  court  of  Tucker  county 
against  said  Harness  to  enforce  the  satisfaction  of  said  liens  by  a  sale  of  said 
lands,  it  was  ascertained  by  the  report  of  a  commissioner  thereon  that  the 
said  Harness  was  the  owner  of  said  six  tracts  of  land,  and  thereupon  said 
court  adjudged  and  decreed  that  said  Harness  nay  to  A.  G.  Minear,  the  ad- 
ministrator of  John  Kellogg,  the  said  sum  of  $2,617.50;  to  (George  and  Joseph 
Harman,  said  sum  of  $33.90;  to  Joseph  Harper,  $441.60;  to  John  Barton 
Payne,  for  the  use  of  S.  W.  Bowman,  $114.12;  and  to  L.  S.  Anvil,  the  said 
sum  of  $31.12;  and,  in  default  of  payment  thereof  for  30  days,  directing 
Special  Commissioner  Parsons  to  sell  said  tracts  of  286, 112,  and  130  acres, 
or  so  much  thereof  as  might  be  necessary,  to  satisfy  said  liens.  That  on  the 
fourth  of  September,  1885,  the  commissioner  sold  said  parcel  of  lands,  on 
the  terms  of  said  decree,  to  the  said  A.  C.  Harness,  for  $3,800,  of  which  he 
paid  to  the  commissioner  the  sum  of  $187.17,  and  for  the  residue  he,  together 
with  the  defendant,  Shaffer,  executed  to  him  three  notes  of  $1,204.27  each, 
payable  in  12,  18,  and  24  months  thereafter,  with  interest;  all  of  which  on 
the  said  twentieth  day  of  December  remained  unpaid.    That  to  secure  the  de- 
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fendant  against  loss  as  such  surety,  Harness  on  the  same  day  conveyed  to  said 
Parsons,  as  trustee,  "all  those  several  tracts  of  land  lying  in  Tucker  county, 
and  situate  in  Canaan,  viz,:  One  tract  of  200  acres,  being  part  of  a  tract 
formerly  287  acres;  one  tract  of  130  acres,  and  the  undisputed  portion  of  a 
tract  of  107  acres;  one  tract  of  112  acres;  and  one  tract  of  300  acres," — with 
power  to  sell  the  same  in  case  of  default  made  by  Harness  in  the  payment  of 
said  three  notes  of  $1,204.27  each,  in  which  Shaffer  was  his  surety.  That  on 
the  seventh  of  June,  1886,  said  Harness  and  Shaffer  entered  into  a  written 
contract,  signed  and  sealed  by  both  of  them,  whereby  Harness  sold  to  Shaffer, 
with  certain  specific  reservations,  all  the  timber  of  every  description  on  his 
two  tracts  of  land  in  Ciinaan,  in  the  county  of  Tucker,  West  Virginia, — one 
of  which  tracts  is  called  the  "Low  Phice,"  and  the  other  the  "Mace  Place," — 
for  the  price  of  $1,250,  of  which  $200,  or  so  much  thereof  as  might  be  neces- 
sary, should  be  paid  by  Shaffer  in  redemption  of  said  lands  sold  for  taxes. 
That  on  the  seventeenth  day  of  June,  1884,  said  Harness,  by  deed  of  that  date, 
conveyed  to  the  J.  L.  Rumbarger  Lumber  Company  all  the  cherry  timber  on  his 
two  farms  in  Canaan  valley,  in  Tucker  county.  West  Virginia,  known  as  the 
"Mace  Place;"  and  therein  covenanted  that  there  were  no  incumbrances 
against  said  land  except  a  deed  of  trust  for  $400.  and  judgments  for  $24.96, 
$106.30,  and  $46.07.  It  further  appears,  from  the  decree  directing  the  sale 
of  the  lands  of  Harness,  the  tract  of  298  acres,  which  was  the  residue  of  the 
400  acres,  was  incumbered  with  a  trust  debt  to  Joseph  Harper,  which  on  the 
twelfth  of  May,  1884,  amounted  to  $441.60;  and  that  it  was  not  decreed  to  be 
sold  by  Commissioner  Parsons,  and  was  not  sold  by  him,  (the  decree  of  the 

court  entered  on  the day  of  September,  1885,  confirming  the  sales  made 

by  him,  expressly  declared  that  no  portion  of  the  proceeds  arising  from  the 
sales  of  the  286, 112.  and  130  acres  should  be  applied  in  satisfaction  of  said 
trust  lien  of  $441.90  on  the  tract  of  298  acres,  and  reserved  to  Harper  the 
right  to  enforce  his  trust  lien  against  the  same  by  any  appropriate  proceed- 
ing instituted  for  that  purpose;)  and  that  there  is  no  evidence  that  A.  C.  Har- 
ness was  at  the  time  his  lands  were  sold,  or  at  anytime  afterwards,  the  owner 
of  any  other  lands  in  Tucker  county. 

The  contention  of  the  plaintiff  in  error  is  that  this  evidence  is  insufficient 
to  warrant  the  court  in  finding  that  the  defendant  in  error  had  the  right  to 
redeem  said  tracts  of  land.  The  principal  difficulty  in  determining  this  ques- 
tion arises  out  of  the  indefiniteness  in  the  description  of  the  tracts  of  land 
sold  for  taxes,  and  the  lands  ascertained  by  the  decree  to  belong  to  Harness 

on  the day  of  September,  1884,  and  those  sold  under  the  decree;  and 

whether  they  are  the  same  or  different  tracts,  or  whether  one  or  more  of  them 
are  not  included,  and  parts  of,  other  tracts.  However  this  may  be,  it  would 
seem  that  the  tract  of  300  acres  mentioned  in  the  deed  of  trust  to  Parsons, 
trustee,  as  also  the  tract  of  130  acres  mentioned  therein,  and  ascertained  by 
said  decree  to  belong  to  Harness,  and  sold  under  said  decree,  formed  no  part 
of  the  six  several  tracts  which  were  sold  by  the  sheriff,  and  purchased  by  the 
plaintiffs  in  error,  and  redeemed  by  Shaffer.  It  seems  equally  clear  that  the 
tract  of  286  acres  sold  for  taxes,  and  the  tract  of  286  acres,  less  77  acres,  as- 
certained by  said  decree  to  belong  to  Harness,  and  sold  under  said  decree,  and 
the  200  acres  mentioned  in  the  deed  of  trust  to  Parsons,  trustee,  are  one  and 
the  same  tract.  By  said  decree,  the  court  further  ascertained  that  Harness 
was  the  owner  of  a  tract  of  400  acres,  less  102  acres,  conveyed  to  one  G.  W. 
Leatherman,  and  the  298  acres  was  the  residue  of  said  400  acres.  It  is  quite 
certain  that  Harness  was  not  the  owner  of  a  tract  of  400  acre^,  and  also  of 
298  acres;  but  that  he  w<is  in  fact  the  owner  of  the  298  acres  which  was  sold 
for  taxes,  as  was  also  the  whole  tract  of  400  acres,  and  that  both  are  one  and 
the  same  tract.  It  would  seem  equally  clear  from  the  discriptioii  thereof  con- 
tained in  the  deed  of  Harness  to  the  J.  L.  Rumbarger  Lumber  Company,  con- 
veying  the  cherry  timber  on  his  farm  in  Canaan  valley.  Tucker  county.  West 
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Virginia,  known  as  the  "Mace  Place,"  bounded  by  the  lands  of  Sol.  W.  CJos- 
ner,  James  and  Isaac  Freeland,  George  Leatherman,  and  Ice  and  Worley,  and 
incumbered  by  a  deed  of  trust  for  $400;  as  well  as  from  said  decree  of  sale, 
and  from  the  decree  confirming  the  same,  ascertaining  the  trust  lien  of 
$441.60  is  a  specific  lien  on  said  298  acres,— that  this  tract  of  298  acres  is  not 
only  the  same  as  the  400  acres,  but  that  it  is  in  fact  the  "Mace  Place."  The 
tract  of  112  acres  sold  for  taxes,  and  the  112  acres  ascertained  by  said  decree 
to  belong,  to  Harness,  and  sold  in  pui-suance  thereof,  are  one  and  the  same 
tract. 

It  appears  from  the  contract  entered  into  between  Harness  and  Shaffer  on 
the  seventh  of  June,  1886,  that  Harness  was  not  then  the  owner  of  the  "Mace 
Place,"  but  of  another  tract  called  the  "Low  Place,"  and  that  both  of  these 
places  had  then  been  sold  for  taxes,  and  the  sale  of  the  timber  from  these  two 
"places"  was  made  in  part  for  the  express  purpose  of  redeeming  the  same; 
and  by  the  terms  of  this  contract  Shaffer  was  to  use  $200  of  the  purchase 
money  agreed  to  be  paid  for  the  timber  in  the  redemption  of  these  two 
"places."  By  the  terms  of  this  contract  he  had  the  period  of  four  years  from 
its  date  within  which  he  had  the  right  of  ingress  and  egress  to  remove  the 
timber.  He  knew  that  both  these  "places"  had  been  sold  for  taxes  on  the 
ninth  of  November,  1885,  and  that,  unless  they  were  redeemed  within  12 
months  thereafter,  he  would  lose  the  benefit  of  his  purchase;  and,  therefore, 
not  only  retained  enough  of  his  purchase  money  to  redeem  these  lands,  but  it 
was  expressly  stipulate  in  the  contract,  not  only  that  he  might,  but  that  he 
should,  use  $200,  or  so  much  thereof  as  might  be  necessary,  for  the  purpose, 
in  the  redemption  of  these  "places,"  and  in  this  manner  become  the  author- 
ized  agent  of  Harness  to  redeem  the  same.  But  it  was  wholly  unnecessary,  by 
special  grant,  to  confer  upon  Shaffer  authority  to  redeem  these  two  "places," 
for  the  right  to  redeem  is  incident  to  every  owner  of  the  land,  or  of  any 
beneficial  interest  therein.  By  his  contract  for  the  purchase  of  the  timber  be 
acquired  an  interest  in  the  land  itself;  and  this  interest,  so  acquired,  was 
real  estate,  of  which  he  thus  became  the  owner,  and,  as  such  owner,  he  had 
to  redeem  the  same. 

As  we  have  already  shown  that  the  tracts  of  286  and  112  acres  sold  for 
taxes,  and  the  two  tracts  of  200  and  112  acres  mentioned  in  the  deed  of  trust, 
are  the  same  tracts,  they  were  not  only  charged  with  the  lien  created  by  the 
trust  in  favor  of  Shaffer,  but  by  the  vendor's  lien  in  favor  of  Parsons,  as  spe- 
cial commissioner,  for  which  Shaffer  was  equally  bound  as  the  surety  of  Har- 
ness; and  if,  as  such  surety,  he  should  be  compelled  to  pay  the  debt  of  his 
principal,  Shaffer  would  be  entitled  to  be  substituted  to  the  rights  of  Parsons 
as  against  these  lands.  As  Parsons,  to  protect  his  vendor's  lien,  would  have 
been  entitled  to  redeem,  so  would  Shaffer  also;  for  otherwise  he  might  be 
compelled  to  pay  the  debt,  and  lose  the  benefit  of  the  surety  of  his  deed  of 
trust,  if  Parsons  alone  could  redeem.  While  it  does  not  clearly  appear  what 
particular  parcels  of  land  constituted  the  tract  known  as  the  "I^w  Place," 
we  are  informed  by  the  terms  of  the  contract  of  the  seventh  of  June,  1886, 
that  it  had  theretofore  been  sold  for  taxes,  was  still  redeemable,  and  that  $200 
of  the  value  of  the  timber  mentioned  therein  had  been  set  apart  for  the  re- 
demption of  the  "Mace  Place"  and  the  "Low  Place."  It  is  therefore  certain 
tliat  neither  the  300-acre  tract  nor  the  130-acre  tract  constitute  the  "Low 
Place,"  for  neither  of  them  is  found  among  the  tracts  sold  for  taxes.  We 
have  already  shown  that  the  298-acre  tract — which  was  in  fact  the  400-acre 
tract — ^formed  the  " Mace  Place. "  If  tbe  two  tracts  of  286  and  112  acres  which 
had  been  sold  under  said  decree,  as  well  as  for  taxes,  had  constituted  the 
"Low  Place," — improbable  in  the  highest  degree, — that  provision  should  have 
been  made  by  the  contract  of  the  seventh  of  June,  1886,  for  its  redemption; 
and  that  all  of  the  purchase  money  for  the  timber  mentioned  therein,  except 
$200,  should  be  paid  over  to  Harness,  without  reference  to  the  fact  that  the 
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purchase  money  for  the  land  itself,  dae  to  (3ommi88ioner  Parsons,  for  which 
Shaffer  was  boand  as  surety  for  Harness,  remained  unpaid,  while  the  land 
itself  was  being  denuded  of  its  timber,  and  thereby  greatly  depreciated  in 
value. 

By  these  considerations  we  are  led  to  the  conclusion  that  neither  the  tract 
of  W6  acres,  nor  that  of  112  acres,  was  the  tract  known  as  the  ''Low  Place." 
Two  other  tracts,  containing,  respectively,  185  and  83  acres,  were  sold  as  the 
land  of  Harness  for  delinquent  taxes,  and  purchased  by  the  plaintiffs  in  error, 
and  redeemed  by  the  defendant  in  error;  and  the  court,  by  its  said  decree  of 

the day  of  {September,  1884,  ascertained  that  Harness  was  on  that  day 

the  owner  of  two  tracts  of  land,  containing,  respectively,  185  and  83  acres; 
and  we  have  no  doubt,  from  the  evidence,  these  were  the  same  tracts  sold  for 
said  taxes. 

Before  and  at  the  time  of  rendering  said  decree,  all  of  the  lands  therein  as- 
certained to  belong  to  Harness  were  charged  with  the  liens  to  enforce  the 
payment  of  which  said  chancery  suit  was  brought,  and  said  decree  rendered; 
and  that  decree  itself  created  an  additional  judgment  lien  on  all  of  the  lands 
then  owned  by  him,  or  which  he  might  thereafter  acquire.  When  a  portion 
of  said  lands  were  sold  under  the  provisions  of  that  decree,  and  purchased  by 
Harness,  who  was  the  original  debtor,  for  $3,800,  the  liens  on  his  lands  con- 
tinued in  full  force  until  satisfied  out  of  the  proceeds  of  said  sale.  The  fact 
that  Shaffer  had  become  the  surety  of  Harness  for  the  amount  of  his  purchase, 
in  no  manner  impaired  the  right  of  Parsons  to  enforce  against  all  the  lands  of 
Harness  the  liens  declared  by  said  decree,  in  case  he  failed  to  pay  said  pur- 
chase money.  But  as  Shaffer  was  bound,  as  the  surety  of  Harness,  in  case 
he  made  default  in  the  payment  of  said  purchase  money,  he  would,  if  com- 
pelled to  pay  the  same,  be  entitled  to  be  subrogated  to  the  rights  of  Parsons 
to  reimburse  himself  out  of  any  other  lands  of  Harness,  bound  by  the  liens 
in  said  decree,  for  any  deficiency  remaining  after  the  lands  purchased  under 
said  decree  should  be  exhausted. 

As  CJommissioner  Parsons,  in  order  to  preserve  the  security  afforded  by  the 
lien  of  said  decree  on  the  lands  of  Harness,  would  have  been  authorized  to 
prevent  a  sale  of  the  lands  by  paying  the  taxes  thereon,  or  by  redeeming  the 
same  if  sold  for  delinquent  taxes,  it  follows  that  the  surety  of  Harness,  who 
may  be  compelled  to  pay  the  decree,  is  also  en  titled. to  redeem  the  land.  We 
are  therefore  of  opinion,  the  defendant  Shaffer,  in  his  capacity  of  agent  for 
Harness,  was  authorized  to  redeem  the  tracts  of  400  and  298  acres  constitut- 
ing the  "Mace  Place,"  and  also  the  tracts  of  185  and  83  acres  constituting 
the  ''Low  Place;"  and  that  in  his  capacity  of  owner  or  assignee  of  benefi- 
cial interest  therein,  acquired  by  his  contract  of  the  seventh  of  June,  1886, 
he  had  the  right  to  redeem  the  same  lands;  and  that  in  his  capacity  of  ben- 
eficiary in  said  deed  of  trust  to  Parsons,  trustee,  he  Wiis  entitled  to  redeem  the 
said  112  acres  and  200  acres,  which,  as  we  have  seen,  was  the  same  as  the 
tract  of  286  acres. 

For  these  reasons  we  are  further  of  opinion  that  there  is  no  error  in  the 
said  judgment  complained  of,  and  the  decree  is  therefore  affirmed,  with  costs, 
and  $30  damages. 

Johnson,  Gbbbn,  and  Snydeb,  JJ.,  ooncuiTed. 

(SO  W.  Va.  327) 

"FovBB  V.  Yandbrvort. 
(Sv/preme  Cowrt  of  AppeaU  of  West  VbrginAa,    Kovember  12, 1S87.) 
1.  Afpbai/— From  Jqstios— Rbvibw  bt  Circuit  Coxmt. 

Under  the  provisions  of  chapter  110,  Amended  Code,  the  drcutt  court  has  Jurls- 
diction  to  review  the  judgment  of  a  justice  r^idered  upon  the  verdict  of  a  jury  by 
writ  of  certiora/rl. 
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B.  JUSnCB  OW  TBS  PbAOS— PRAOnOB— QIU8HINO  SUMMOVS. 

If  the  summons  In  a  case  before  a  justice  states  a  leeal  cause  of  action,  and  is  in 
other  respects  sufBoientf  the  justice  ought  not  to  quasE  it  simply  becatise  it  states 
two  or  more  causes  of  action. 

Woods,  J.,  dissenting.  ' 

(9ynabu8  hy  fheCtnuri.) 

Error  to  circuit  court.  Wood  county;  Jackson,  Judge. 

Action  in  the  circuit  court,  on  a  writ  of  certiorari  by  Herman  Fouse  in  said 
court,  against  J.  W.  Yandervort,  and  T.  P.  Butcher,  justice  of  the  peace,  to 
review  a  judgment  rendered  by  said  j ustlce.  Defendant  Yandervort  demurred. 
The  court  dismissed  the  writ.    Plaintiff  brought  error. 

C.  T.  Caldtoell,  for  plaintiff  in  error.  /.  W.  VandervorU  for  defendant  in 
error. 

Snyder,  J.  Writ  of  error  to  a  judgment  of  the  circuit  oourt  of  Wood 
county,  pronounced  December  15, 1886,  in  the  case  of  Herman  Fouse  against 
J.  W.  Yandervort,  dismissing  a  petition  for  a  writ  of  certiorari  to  the  judg- 
ment of  a  justice  of  said  county.  The  petition  fiied  in  the  circuit  court  alleges 
that  Yandervort  brought  a  civil  action  against  him  before  a  justice  of  Wood 
county, "  for  the  recovery  of  money  for  damages  for  breach  of  contract  for  build- 
ing a  house,  and  for  professional  services,"  in  which  the  plaintiff  demanded 
Judgment  for  $800;  and  he  appeared  before  the  justice  by  counsel,  and  moved 
to  quash  the  summons  '*  because  of  misjoinder  of  action,  and  for  other  reasons ; 
which  motion  was  overruled  by  the  justice,'*  and  then  he  withdrew  from  the 
case.  After  liis  withdrawal,  the  plaintiff,  Yandervort,  demanded  a  jury,  whicn 
was  allowed,  and  the  case  was  tried  by  a  jury  of  six  jurors,  who  returned  a 
verdict  in  favor  of  the  plaiintiff  for  $264,  on  which  the  justice  entered  a  judg- 
ment for  that  sum,  and  costs  against  him;  that  he  took  an  appeal  from  said 
judgment  to  the  circuit  court  of  said  county;  and  that  afterwards  his  appeal 
was  dismissed  by  said  court  as  having  been  improvidently  taken.  The  petition 
exhibits  with  it  as  part  thereof  the  summons  and  transcript  of  the  record  of 
the  case  before  the  justice,  and  assigns  two  grounds  of  error:  First,  that  the 
justice  erred  in  refusing  to  quash  and  dismiss  the  summons;  and,  second,  in 
refusing  to  dismiss  the  acUon  because  tbe  summons  did  not  show  what  part 
of  the  ^00  claimed  was  for  breach  of  contract,  and  what  part  was  for  serv- 
ices. It  prays  for  a  certiorari  against  Yandervort  and  the  justice,  and  that 
the  latter  be  required  to  transmit  to  said  court  all  the  papers  and  proceedings 
had  before  him  in  the  case.  Yandervort  appeared  in  court,  and  demurred  to 
the  petition,  and  the  court  sustained  the  demurrer,  and  dismissed  the  petition 
on  the  grounds,  as  the  record  states,  that  it  had  no  jurisdiction  to  award  the 
writ  for  the  matters  alleged  in  the  petition.  To  this  judgment  the  petitioner, 
Fouse,  obtained  this  writ  of  error.  There  can  be  no  question  that  this  oou rt  has 
jurisdiction  by  writ  of  error  to  review  the  action  of  the  circuit  court  in  this 
ease,  as  the  following  cases  abundantly  show:  Qhenowith  v.  Commissioners, 
26  W.  Ya.  280;  Dryden  v.  JSttdnbum,  15  W.  Ya.  284;  Poe  v.  Machine  Works, 
24  W.  Ya.  517.  In  Famsworth  v.  Railroad  Co.,  28  W.  Ya.  815,  we  held  that, 
in  cases  of  this  nature,  this  court  could  not  entertain  jurisdiction  when  the 
amount  in  controversy  was  less  than  $100,  but  as  the  judgment  in  this  case 
exceeds  that  amount,  our  jurisdiction  is  undoubted. 

The  first  and  most  important  question  presented  by  the  record  in  this  case 
is  whether  or  not  the  circuit  court  had  jurisdiction  to  award  or  entertain  the 
writ  of  certiorari  prayed  for  in  the  petition  presented  to  that  court  by  the 
plaintiff  in  error.  It  is  provided  in  section  28  of  article  8  of  our  constitution, 
as  amended  in  1880,  that  ''a,^peala  shall  heallotoed  from  judgments  of  justices 
of  the  peace  in  such  manner  as  may  he  prescribed  by  law."  After  this  pro- 
vision was  adopted,  the  legislature,  in  1882,  amended  chapter  110  of  the  Code. 
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The  second  section  of  said  chapter  is  as  follows:  "In  every  ease,  matter,  or 
proceeding  in  which  a  certiorari  might  be  issued  as  the  law  heretofore  has 
been,  and  in  any  caset  matter,  or  proceeding  before  a  county  court,  council 
of  a  city,  town,  or  village,  ^'t^f ice,  or  other  inferior  tribunal,  the  record  or  pro- 
ceeding may,  after  a  judgment  or  final  order  therein,  or  after  any  judgment 
or  order  therein  abridging  the  freedom  of  a  person,  be  removed  by  a  writ  of 
certiorari  to  the  circuit  court  of  the. county  in  whixsh  such  judgment  was  ren- 
dered or  order  made,  except  in  cases  where  authority  is  or  may  be  given  by 
law  to  the  circuit  court,  or  the  judge  thereof  in  vacation,  to  review  such  judg- 
ment or  order  on  motion,  or  on  appeal,  writ  of  error,  or  supersedeas,  or  in  some 
manner  other  than  upon  certiorari;  but  no  certiorari  shall  be  issued  in  cases 
of  judgments  rendered  by  justices  in  civil  actions  for  not  exceeding  fifteen 
dollars,  exclusive  of  interest  and  costs."  Section  2,  c.  110,  Amend.  Code,  p. 
665.  The  third  section  of  said  chapter,  after  providing  for  the  granting  of 
bills  of  exceptions,  and  certifying  the  evidence  by  justices  and  other  inferior 
tribunals  in  all  cases  from  which  a  certiorari  will  lie  under  the  preceding 
section,  declares  that,  "upon  the  hearing,  such  circuit  court  shall,  in  addition 
to  determining  such  questions  as  might  have  been  determined  upon  a  certio- 
rari  as  the  law  heretofore  was,  review  such  judgment,  order,  or  proceeding  of 
the  county  court,  council,  justice,  or  other  inferior  tribunal,  upon  ths  merits, 
determine  all  questions  arising  upon  the  law  and  evidence,  and  render  such 
judgment,  or  make  such  order  upon  the  whole  matter,  as  law  and  justice  may 
require." 

It  will  be  noticed  that  this  statute  greatly  enlarges  the  writ  of  certiorari^  and 
allows  it  to  issue,  not  only  in  cases  where  it  could  be  used  according  to  the  com- 
mon law,  but  extends  it  to  every  case,  matter,  or  proceeding,  before  a  justice 
or  other  inferior  tribunal,  in  which  the  judgment  cannot  be  reviewed  by  ap- 
peal, writ  of  error,  supersedeas,  or  in  some  manner  other  than  upon  certiorari. 
It  in  express  terms  authorizes  every  judgment  or  order  entered  by  a  justice 
or  other  inferior  tribunal,  except  judgments  of  justices  for  less  than  $15,  to 
be  reviewed  upon  certiorari  by  the  circuit  court  when  there  is  no  other  pro- 
cess by  which  such  judgment  or  order  can  be  reviewed.  It  completely  sup- 
plies and  fills  whatever  hiatus  may  exist  in  other  writs  or  modes  for  the  re- 
view of  such  judgments  or  orders,  and  makes  all  of  them  reviewable  by  the 
circuit  court,  with  the  single  exception  of  justice's  judgments  for  less  than 
$15,  exclusive  of  interest  and  costs.  The  statute  being  thus  sufficiently  com- 
pehensive  to  embrace  the  case  at  bar,  the  only  remaining  inquiries  are — First, 
is  there  any  other  existing  writ  or  mode  provided  either  by  the  common  law 
or  statute  for  the  review  of  the  judgment  In  this  case?  and,  second,  is  the  said 
statute  constitutional? 

1.  In  Barlow  v.  Daniels,  25  W.  Ya.  512,  this  court  held  that  the  judgment 
of  a  justice  rendered  upon  the  verdict  of  a  jury  could  not  be  tried  de  novo  by 
the  circuit  court  upon  appeal  under  the  provisions  of  chapter  8,  Acts  1881, 
which  is  the  same  as  chapter  50  of  our  Amended  Ckxle,  because  said  provisions 
of  the  statute  were  in  conflict  with  section  13,  art.  3,  of  our  constitution,  in 
which  it  is  declared  that  "  no  fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined in  any  case  than  according  to  the  rules  of  the  common  law."  According 
to  the  common  law,  the  judgment  of  a  justice  could  not  be  reviewed  upon  a 
writ  of  error,  for  the  reason  that  such  writ  lay  only  from  a  judgment  or  pro- 
ceeding in  a  court  of  record,  and  by  that  law  justices'  courts  were  not  courts 
of  record.  The  only  statute  in  this  state  which  authorizes  the  review  of  the 
judgment  of  a  justice  in  any  case  by  motion,  appeal,  writ  of  error,  supersedeas, 
or  any  other  manner  in  the  circuit  court,  is  chapter  8,  Acts  1881,  above  re- 
ferred to,  which  this  court  has  declared  inoperative  as  to  judgments  of  jus- 
tices rendered  upon  the  verdict  of  a  jury.  It  therefore  follows  that  in  this 
state  there  is  no  mode  provided,  either  at  the  common  law  or  by  statute  by 
which  such  judgment  of  a  justice  can  be  reviewed  by  the  circuit  court,  except 
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chapter  110  of  our  Amended  Code  above  quoted,  which  does  in  terms  author^ 
ize  such  review  in  such  cases  by  writ  of  certiorari. 

2.  Is  said  chapter  110  of  the  Ckxie  constitutional?  The  constitutional  pro* 
vision  first  above  quoted  expressly  declares  that "  appeals  shall  be  allowed  from 
judgments  of  justices  of  the  peace  in  such  manner  as  may  be  prescribed  by 
law."  This  provision  positively  commands  that  appeals  from  judgments  of 
justices  shall  be  aUotoed.  and  it  expressly  authorizes  the  legislature  to  pre- 
scribe the  manner  in  which  they  shall  be  allowed.  The  statute  under  consld« 
eration  was  enacted  a  very  short  time  after  said  constitution  was  adopted,  and 
as  it  has  prescribed  no  other  effective  mode  by  which  judgments  of  justices, 
of  the  character  now  before  us,  can  be  reviewed,  it  is  the  duty  of  the  courts, 
if  they  can  do  so  consistently  with  the  legal  rules  of  interpretation,  to  con- 
strue this  statute  as  giving  the  circuit  courts  such  power  of  review.  The  only 
difficulty  in  giving  such  construction  is  the  use  of  the  word  '^appeal"  in  the 
constitution,  instead  of  the  common-law  terms  "writ  of  error,"  or  "certio- 
rari." The  term  "appeal"  was  unknown  to  the  common  law.  It  belonged 
wholly  to  courts  of  chancery,  and  means  in  its  technical  and  appropriate  sense 
the  removal  of  a  suit,  and  its  final  determination,  from  an  infeiior  court,  after 
final  judgment  in  tliat  court,  to  a  superior  court,  and  placing  the  case  in  the 
latter  court,  to  be  again  tried  denovo  upon  its  merits,  just  as  though  it  had 
never  been  tried  in  the  inferior  court.  Pow.  App.  Proc.  44.  The  common- 
law  mode  of  reviewing  the  judgments  of  inferior  courts  was  by  the  writs  of 
audita  querela^  error,  and  certiorari.  The  writ  of  error  was  used  to  review 
the  judgments  of  courts  of  record,  while  the  writ  of  certiorari  was  employed 
to  review  judgments  of  inferior  jurisdictions,  or  courts  not  of  record,  or  where 
the  court  acts  in  a  summary  mode,  or  in  a  new  course  different  from  the  com- 
mon law.  €Hroefmlt  v.  Bwrwelh  1  Salk.  268;  Cunningham  v.  Squires^  2  W. 
Va.  422;  Poe  v.  Machine  Works,  24  W.  Va.  617. 

Such  is  unquestionably  the  technical  definition  and  appropriate  uses  of  these 
terms,  but  in  modern  times,  and  especially  in  the  United  States,  the  distinc- 
tion is  not  always  observed,  and  the  term  "appeal"  is  often  used  in  the  gen- 
eral sense,  as  embracing  all  kinds  of  proceedings  for  the  review  of  every  dass 
of  cases,  whether  they  be  decrees  in  equity  or  judgments  at  law.  Thus,  in 
New  York,  writs  of  error  in  civil  cases  are  entirely  abolished,  and  the  term 
"appeal"  is  substituted  for  the  review  of  all  such  cases  in  error.  In  the  con- 
stitution of  this  state,  as  originally  framed  and  adopted,  these  terms  were  not 
confounded,  but  appear  to  have  been  distinguished  and  used  in  their  andent 
and  appropriate  sense;  but  such  is  not  the  case  in  our  statutes.  The  legisla- 
ture of  this  state,  long  before  and  after  the  formation  of  the  constitution  of 
1872,  as  many  of  the  statutes  show,  did  not  generally  observe  the  distinctions 
in  the  use  and  meaning  of  these  terms.  "  Appeal"  is  frequently  used  when  the 
context  necessarily  shows  that  "writ  of  error"  was  intended.  Without  at^ 
tempting  to  cite  all  the  many  statutes  in  our  Code  which  show  this  comprehen- 
sive and  indiscriminate  use  of  the  word  "appeal,"  it  will  be  sufficient  to  refer  to 
chapter  136  in  the  Code  of  1868,  and  Amended  Code  of  1884,  in  both  of  which 
this  chapter  is  entitled  "Of  appcSols  to  the  court  of  appeals;"  and  in  section  1 
in  both  Codes  the  following  occurs:  "In  any  case  wherein  there  is  an  order 
granting  a  new  trial  or  rehearing,  and  in  such  cases  an  appeal  may  be  taken 
from  the  order  without  waiting  for  the  new  trial  or  rehearing  to  be  had."  It 
is  apparent  that  the  new  trial  here  referred  to  applies  to  a  case  at  law  from 
which  a  writ  of  error  only  could  lie;  yet  the  word  "appeal,"  instead  of  "writ 
of  error,"  is  used. 

Considering,  then,  that  the  provision  of  the  constitution  under  considera- 
tion was  framed  by  the  legislature  in  1879,  and  adopted  by  the  people  as  an 
amendment  in  1880,  we  may  fairly  presume  that  the  word  "appeal"  therein 
was  not  used  in  its  technical  sense,  but  in  the  popular  and  broader  sense  in 
which  it  is  used  in  many  of  the  statutes,  and  as  embracing,  not  only  appeals 
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tn  the  limited  definition  of  that  term,  but  also  writs  of  error  and  certiorarit 
when  it  is  necessary  to  do  so  in  order  to  give  effect  to  legislation  presumably 
intended  to  give  effect  to  said  constitutional  provision.  This  conclusion  is 
essential  to  make  the  constitution  consistent  with  itself;  for  section  13  of  ai^ 
tide  3  provides  for  the  trial  of  cases  in  justices'  courts  by  jury,  and  declares 
that  ''no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  ease  than 
according  to  the  rules  of  the  common  law. "  An  appeal,  ex  f>i  termini,  in  its 
technical  sense,  imports  a  trial  de  novo  of  the  case  after  a  final  judgment,  a 
thing  unknown  to  the  common  law,  and  therefore  expressly  inhibited  by  said 
provision  of  the  constitution;  consequently,  if  the  word  "appeal"  is  not  con- 
strued to  mean  the  common-law  writs  for  the  review  of  judgments  of  justices 
in  cases  tried  by  jury,  then  there  can  be  no  review  of  such  judgments,  and  the 
legislature  has  no  power  to  provide  for  the  review  of  such  cases,  because  the 
only  power  given  to  the  legislature  in  that  matter  is  to  prescribe  the  manner 
in  which  appeals  may  be  allowed.  Understanding  the  term  "appeal"  in  this 
broad  sense,  it  will  not  be  denied,  I  presume,  that  this  provision  of  the  con-* 
stitution  would  authorize  the  legislature  to  prescribe  that  judgments  of  jus- 
tices should  be  reviewed  by  writ  of  error.  If  this  be  conceded,  as  I  think  it 
must  be,  then,  as  the  legislature  is  not  limited  as  to  the  manner  it  shall  pro- 
vide for  the  review  of  the  justices'  judgments,  exc^t  that  such  review  shidl 
be  according  to  the  rules  of  the  common  law,  it  has  an  unlimited  discretion 
whether  it  will  prescribe  that  the  manner  of  review  shall  be  by  writ  of  error  or 
by  certiorari,  since  both  of  these  writs  are  modes  applicable  to  the  review  of 
j  udgments  according  to  the  rules  of  the  common  law.  In  Famstoorth  v.  RaU- 
road  Co.,  28  W.  Ya.  815»  819,  this  court,  in  substance,  decided  that  the  stat- 
ute here  in  question  had,  in  effect,  substituted  certiorari  for  the  writ  of  er- 
ror, and  that,  therefore,  certiorari  would  not  lie  to  this  court  under  this  stat- 
ute when  the  amount  in  controversy  was  less  than  SIOO.  Por  these  reasons 
I  am  of  opinion  that  the  circuit  court  had  jurisdiction  to  Mitertain  the  writ  of 
certiorari  in  this  case. 

3.  The  remaining  question  to  be  determined  is  whether  or  not  there  is  any 
error  of  law  on  the  face  of  the  petition  for  the  writ  of  certiorari  for  which 
the  judgment' of  the  justice  should  have  been  reviewed.  The  only  error  as- 
signed which  can  be  noticed  in  this  proceeding  is  the  refusal  of  the  justice  to 
quash  the  summons  on  the  motion  of  the  defendant,  Fouse,  for  the  reason,  as 
alleged*  tliat  it  contained  a  misjoinder  of  actions.  The  summons  is  made  a 
part  of  the  petition,  and  upon  looking  to  it,  we  find  that  it  is  precisely  in  ac- 
cordance with  the  form  prescribed  in  section  26,  c,  50,  Amend.  Code.  It  states, 
as  the  cause  of  action,  ''damages  for  breach  of  contract  for  building  house  and 
for  professional  services,"  and  demands  judgment  for  $300.  The  plaintiff  in 
error  seems  to  entertain  the  erroneous  view  that  an  action  before  a  justice 
must  pursue  the  same  rules  as  to  the  joinder  of  actions  and  strictness  in  plead- 
ing that  are  required  in  our  circuit  courts.  The  pleadings  in  justices'  courts 
are  prescril)ed  by  statute,  and  are  intended  to  be  as  simple  and  free  from 
technicalities  as  a  due  regard  to  the  rights  of  the  litigants  will  permit.  Todd 
v.  Gates,  20  W.  Ya.  464,  470.  The  summons  is  not  in  all  respects  intended 
to  be  a  substitute  in  justices'  courts  for  the  declaration  in  courts  of  record. 
And  especially  is  this  so  in  regard  to  stating  the  cause  of  action,  because  the 
statute  expressly  provides  for  a  complaint  to  be  filed  by  the  plaintiff,  in  which 
he  shall  state  his  cause  of  action.  Section  50,  c.  50,  Amend.  Code.  It  is  suf- 
ficient to  state  in  the  summons,  in  a  general  manner,  the  nature  of  the  plain- 
tiff's claim,  and  the  amount  for  which  he  will  demand  judgment.  It  is  no 
ground  for  quashing  the  summons  that  it  states  two  or  more  causes  of  action. 
If  there  is  any  error  in  this  respect,  it  can  be  remedied  in  the  complaint  which 
the  plaintiff  is  required  to  file  before  the  justice.  If  the  summons  is  good  in 
other  respects*  and  states  a  legal  cause  of  action,  it  ought  not  to  be  quashed 
merely  because,  according  to  the  strict  rules  of  pleading  in  courts  of  record. 
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it  Joins  two  or  more  osuBes  of  action.  In  this  caae>  I  apprehend  there  was  no 
miiBjoinder  of  actions.  The  statute  seems  to  contemplate  just  such  a  joinder 
of  actions  as  appeared  in  this  case.  Section  48,  0.  50,  Code.  But  whether 
this  be  so  or  not  is  not  material  in  this  case.  The  summons  here  was  suffi- 
cient, and  the  justice  did  not  err  in  refusing  to  quash  it. 

For  the  foregoing  reasons,  lam  of  the  opinion  that  the  circuit  court  did  not 
err  in  sustaining  the  demurrer  to  the  petition  of  the  plaintiff  in  error,  and  dis- 
missing the  same.  The  judgment  of  said  court  is  therefore  affirmed,  not  for 
the  reason  assigned  bj  it,  for  the  want  of  jurisdiction,  but  bec<iuse  the  peti- 
tion showed  no  error  for  which  the  judgment  of  the  justice  should  have  been 
reyersed. 

Johnson  and  Grebn,  JJ.,  concurred.    Woodq^  J.  dissented* 

(80  W.  Va.  S58) 

MoRAN  0.  Clark  et  al. 
(Suiprems  Cowrt  of  AppecUa  of  West  Virginia,.    November  12, 1S87.) 

t  H01CB8TBAI>— CONSTITDTIOHAL  POWIB— POWIR  07  LBOISLATDBB. 

The  people  In  their  oonstltation,  as  far  as  future  debts  may  affect  It,  have  the  right 
to  provide  for  any  sort  of  a  hqmestead,  guarded  as  they  please;  subleot  to  or  with- 
out reetriotioBs:  to  prohibit  the  owner  of  the  homestead  from  inoumbering  It,  or  to 
permit  it  to  be  done;  and,  nnrestrioted  by  the  oonstltation,  the  legislature  has  the 
same  power. 

9.  BaMB— COKVBTANOB  OF. 

Where  there  is  neither  constitutional  nor  statutory  prohibition,  as  incident  to  the 
riffht  of  ownership,  the  owner  of  the  homestead  may  seU  or  ineomber  it;  and  such 
sale  at  incumbrance  wiU  be  as  valid  as  if  the  pnq^erty  had  not  been  set  apajrt  as  a 
homestead, 
8.  Sams— CoKvsTAKos  of— Bxemftion  moM  Fobosd  Salb. 

The  sale  of  a  homestead  under  a  deed  of  tmst^  or  under  a  decree  of  foreclosure  of 
mortgage  thereon,  is  not  a  ^^foroed  sale,*'  within  the  meaning  of  tiie  constitution, 
which  exempts  a  homestead  from  a  '^  forced  sale.'' 

4.  Saidb— Ck>]rvBTAiroB  of— Dssd  of  Trust. 

Under  the. constitution  of  this  state,  and  Acts  1871^78.  0. 108,  the  owner  of  the 
homestead  set  apart  under  the  statute  may  execute  a  valid  deed  of  trust  on  such 
homestead. 

5.  JuniOIAL  SaLSS— GOKFIBMATION  BT  COURT. 

It  is  dmonlt  to  lav  down  a  general  rule  as  to  when  a  court  will  or  will  not  refuse 
to  confirm  a  judicial  satoi  as  its  exercise  of  discretion  in  this  matter  must  in  a  great 
measure  depend  upon  the  drcumstanoes  of  each  case. 

S.  8A1CB--CONFIRMATION— INADBQUAOT  6f  PrICB. 

Where  there  had  been  two  sales  of  real  property,— one  under  a  deed  of  trust,  and 
the  other  at  a  judicial  sale,— made  not  far  from  each  other  in  point  of  time,  boUi 
sales  at  12,000,  and  affidavits  were  filed,  statinf  that  the  property  was  worth,  at  the 
time  affidavits  were  tslcen,  from  t8,00G  to  18,500,  and  ''  affiants  oelieved  that  in  the 
necvrfutwre  said  property  oould  be  sold  for  an  advance  of  from  1600  to  $1,000  over 
the  price  of  |8,000  for  whioh  it  sold,  and  another  affidavit  showed  it  sold  for  a  f^4r 
prioe,  this  court  refused,  on  the  mere  ground  of  inadequapy,.  to  set  aside  the  sale. 

7.  Affbai^-Habmlbss  Ebbob. 

The  appellate  court  wUl  not  reverse  a  decree  unless  it  is  to  the  prejudice  of  the 
app^lanC 

{SvUdbu8  by  the  Cawrt.) 

Appeal  from  circuit  court*  Mineral  county. 

Complaint  by  bill  in  chancery,  exhibited  b^y  Cornelius  Moran  against  James 
Clark;  and  James  Clark  and  ,  whose  name  is  unknown,  p^ners  doing 

business  under  the  firm  name  of  James  Clark  &  Co.;  William  C.  Clayton, 
trustee;  A.  H.  Boyd;  the  Keyser  Building  &  Loan  Association;  T.  B.  Davis 
and  Henry  G.  Davis,  surviving  partners  of  T.  B.  Davis,  H.  G.  Davis,  and 
William  B.  Davis,  late  partners  doing  business  under  the  firm  name  of  T. 
B.  Davis  &Co.;  Allen  Henshaw;  RicliardBell;  J.G.Koely;  Lewis  Spindler; 
Floyd  Knight;  David  Davis;  John  Miller;  John  H.  Ashfield;  H.  W.  Baker 
and  T.  S.  McCorle,  partners  doing  business  under  the  firm  name  of  Baker  & 
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McCoile, — for  the  establishment  of  a  homestead  light  of  $1,000  in  value  in  lots 
Nos.  169  and  170,  situated  In  the  to  wn  of  Keyser,  in  Mineral  county,  West  Vir- 
ginia, which  had  been  used,  occupied,  platted,  and  recorded  as  his  homestead, 
as  provided  by  law.  Against  the  foregoing  property,  plaintiff  and  wife  exe- 
cuted two  mortgages  to  the  Keyser  Building  &  Loan  Association,  each  for  the 
sum  of  $600;  a  deed  of  trust  to  William  C.  Clayton,  to  secure  debts  of  plain- 
tiff, as  follows:  To  T.  B.  Davis  &  Co.,  balance  on  note  of  about  $265;  note 
to  Allen  Henshaw,  $280;  to  Richard  Bell,  $100;  accounts  to  J.  G.  Koely.  $80; 
Lewis  Spindler,  $54;  Floyd  Knight,  $70;  James  Clark  &  Co.,  $29;  David 
Davis,  $55;  John  Miller,  $115;  Henry  Schumback  &  Co.,  $451.50;  John  Ash- 
field,  $15;  Baker  &  McCorle,  $15;  T.  B.  Frye,  $15;  T.  M.  Long,  $10,— and 
all  other  debts,  if  any,  then  due  from  plaintiff.  In  this  trust  deed,  plaintifif 
expressly  reserves  his  homestead  right.  On  December  27,  1881,  plaintiff, 
with  his  wife,  executed  another  deed  of  trust  to  said  William  C.  Clayton,  on 
the  property  in  controversy,  to  secure  a  single  bill  executed  by  plaintiff  with 
defendant  James  Clark  as  his  surety,  payable  to  A.  H.  Boyd  or  order,  for 
$1,000,  due  in  three  years,  with  interest,  to  indemnify  said  Clark  as  surety  on 
said  note.  On  May  10, 1883,  plaintiff,  with  his  wife,  executed  another  deed 
of  trust  to  said  William  C.  Clayton,  as  trustee,  to  secure  the  firm  of  James 
Clark  &  Co.  a  note  of  $1,000,  payable  to  their  order,  with  interest.  In  the 
two  last-mentioned  deeds,  plaintiff  waives  his  homestead  right,  but  at  the 
time  of  sQch  waiver  was  a  husband  and  parent,  and  resided  in  the  state  of 
West  Virginia.  Said  Clayton,  trustee,  acting  under  and  by  virtue  of  the  au- 
thority contained  in  the  last-mentioned  deeds,  advertised  and  sold  said  prop- 
erty at  public  auction  to  the  highest  bidder,  James  Clark,  who  bid  it  in,  in 
his  own  interest,  at  $2,000;  and  afterwards,  in  pursuance  of  such  sale,  and 
authority  in  said  trust  deed  as  aforesaid,  said  Clayton,  as  trustee,  made  a  deed 
oi  the  property  to  said  James  Clark.  At  the  time  of  the  sale  by  Clayton,  trus- 
tee, none  of  the  liens  on  the  property  had  been  released,  as  shown  by  the  rec- 
ords. It  was  claimed  by  plaintiff  that  the  price  for  which  the  property  was 
knocked  off  to  Clarke  was  inadequate,  and,  in  support  of  such  claim,  plaintiff 
filed  a  number  of  affidavits  of  citizens  who  were  acquainted  with  the  prem- 
ises. These  affidavits  were  controverted  by  counter-affidavits  filed  by  defend- 
ants. There  was  a  final  decree  in  the  case  confirming  the  sale  of  the  property 
in  controversy  free  of  any  homestead  right  of  plaintiff.  From  this  decree  and 
finding  of  the  court,  plaintiff,  Cornelius  Moran,  appeals.  Some  additional 
facts  appear  in  the  opinion. 

Geo.  E.  Price  and  F,  M.  Reynolds,  for  appellant.  W.  C.  Clayton  and  C. 
W.  DaUey,  for  appellees. 

Johnson,  P.  J.  On  the  first  day  of  December,  1874,  Henry  O.  Davis  and 
others  conveyed  to  Cornelius  Moran  lots  Nos.  169  and  170  in  the  town  of  Key- 
ser for  the  sum  of  $752.50.  In  the  habendum  clause  in  this  deed  is  the  fol- 
lowing language:  "To  have  and  to  hold  the  said  lots,  with  all  the  appurte- 
nances, unto  said  C.  Moran  and  his  heirs  forever,  as  and  for  a  homestead,  ex- 
empt from  forced  sale,  according  to  the  provisions  of  chapter  193  of  the  acts 
of  the  legislature  of  West  Virginia,  session  of  1872-73."  A  lien  was  ex- 
pressly reserved  for  $557.50  of  the  purchase  money.  The  following  paper 
was  executed  on  the  same  day  by  Cornelius  Moran,  duly  acknowledged  on 
the  sixteenth  day  of  December,  1874,  and  recorded  on  the  twenty-eighth  day 
of  the  said  month,  1874:  "Whereas,  Henry  G.  Davis  and  Kate  A.,  his  wife, 
Thomas  B.  Davis,  and  William  R.  Davis  and  Mary  H.,  his  wife,  have  this 
day  conveyed  unto  Cornelius  Moran  two  certain  lots  in  the  town  of  Keyser, 
Minei-al  county,  West  Virginia,  by  deed  bearing  even  date  herewith,  for  the 
consideration  of  $752.50,  and  the  said  Cornelius  Moran  desires  the  benefit 
of  a  homestead  in  said  lots,  therefore  this  writing  witnesseth  that  the  said 
Cornelius  Moran  intends  to  set  apart  as  and  for  a  homestead,  exempt  from 
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forced  sale,  under  and  according  to  the  provisions  of  chapter  193  of  the  acts 
of  the  legislature  of  West  Virginia,  session  of  1872-73,  [here  follows  a  de- 
scription of  the  lots.]"  On  the  second  day  of  April,  18b0,  Cornelius  Moran 
and  Bridget,  his  wife,  executed  to  W.  C.  Clayton,  trustee,  a  deed  of  trust  on 
said  homestead  propeily,  together  with  all  the  household  and  kitchen  furni- 
ture, and  all  the  hotel,  bar,  and  ten-pin  alley  fixtures  in  the  house,  to  secure  a 
large  amount  of  debts.  This  deed  was  properly  acknowledged  by  Moran  and 
wife  on  the  third  day  of  April,  1880,  and  the  same  day  admitted  to  record. 
This  deed  was  by  its  own  terms  "subject  to  the  iiomestead,  as  this  clause 
shows;"  "but  the  lots  in  Keyser  above  conveyed  are  subject  to  the  homestead 
right  of  C.  Moran  to  the  amount  of  $1,000,  as  shown  by  his  declaration  at 
homestead,  duly  recorded,"  etc.  On  the  twenty-seventh  day  of  December, 
1881,  Moran  and  wife  executed  another  deed  of  trust  to  the  same  trustee,  con- 
veying the  homestead  lots,  to  secure  the  debt  of  the  defendants  Clark  and 
Boyd;  amounting  then  to  $1,000.  In  this  deed,  we  find  the  following,  in  the 
granting  clause,  after  describing  the  two  lots:  "Together  with  all  the  build- 
ings, fences,  and  other  improvements  thereon,  and  all  the  appurtenances 
thereunto  belonging;  expressly  waiving  all  rights  of  homestead^  and  grant- 
ing and  conveying  said  lots  and  appurtenances  free  from  any  and  all  rights, 
reservations,  claims,  and  demands  of  the  said  parties  of  the  first  part"  This 
deed  was  properly  acknowledged  by  Moran  and  wife  on  the  twenty-eighth  day 
of  December,  1881,  and  on  the  fourteenth  January,  1882,  admitted  to  record. 
On  the  tenth  day  of  May,  1883,  the  said  Moran  and  wife  executed  still  another 
deed  of  trust  on  said  homeste^id  lots  and  appurtenances  to  W.  0.  Clayton, 
trustee,  to  secure  the  payment  of  a  note  of  $1,000  payable  to  James  Clark  A 
Co.  This  deed  contains  the  folio  wing:  "And  the  homestead  right,  to  the 
amount  of  $1,000,  set  apart  by  the  said  C.  Moran  by  his  declaration  of  home- 
stead recorded  in  said  county  of  Mineral,  in  Deed  Book  5,  page  190,  is  hereby 
waived  and  set  aside,  so  that  this  conveyance  is  wholly  free  therefrom." 
This  deed  was  properly  acknowledged  by  Moran  and  wife  on  the  tenth  May, 
1883,  and  on  the  same  day  admitted  to  record.  The  trustee,  Clayton,  adver- 
tised and  sold  the  property,  and  Cornelius  Moran  filed  his  bill  in  the  circuit  court 
of  Mineral  county  at  June  rules,  1885,  in  which  he  set  up  the  foregoing  facts, 
and  insisted  that  he  couid  not  incumber  and  waive  his  homestead,  and  also 
that  said  property  was  sold  for  an  inadequate  price,  and  was  purchased  by  the 
defendant  and  James  Clark.  He  alleges,  also,  other  reasons  for  setting  aside 
the  deed,  and  prayed  that  the  court  would  declare  his  right  to  a  homestead  of 
$1,000  in  value  in  said  property,  and  that  the  deed  be  set  aside,  and  declared 
null  and  void ;  and,  if  the  court  deemed  it  necessary,  that  under  its  decree  the 
property  might  be  sold,  and  his  homestead  preserved  to  him;  and  for  general 
relief.  Answers  were  filed  by  Clayton,  the  trustee,  also  by  defendants  Boyd 
and  James  Clark,  insisting  that  the  sale  was  proper,  and  that  the  homestead 
was  waived  by  both  Moran  and  wife  in  the  said  deeds  of  trust. 

On  the  twentieth  of  January,  1886,  the  court  decided  that  Cornelius  Moran 
bad  the  right  by  deed  of  trust,  in  which  his  wife  united,  to  coAvey  his  right 
of  homest^  in  the  said  property,  and  that  the  homestead,  by  said  deed,  passed 
to  the  trustee,  and  that  the  court  could  not  set  aside  the  deed,  on  the  ground 
that  the  property  had  theretofore  been  set  apart  as  a  homestead ;  and,  as  to 
the  other  grounds,  the  cause  was  continued.  On  the  third  day  of  May,  1886, 
by  another  decree,  the  deed  was  set  aside  and  annulled,  the  defendant  and 
grantee  Clark  agreeing  that  it  should  be  set  aside;  and  the  court  ordered  the 
property  to  be  sold  free  from  any  right  of  homestead  in  the  said  Moran.  The 
property  was  sold  by  the  commissioners  appointed  by  said  decree  to  said  Clark, 
for  the  price  of  $2,000,  the  same  for  which  it  had  sold  under  the  trust  deed. 
The  defendant  excepted  to  the  confirmation  of  the  dale,  on  the  ground  of  in- 
adequacy of  price,  and,  in  support  of  his  exception,  filed  the  joint  affidavit  of 
11  persons,  who  say  that  they  are  acquainted  with  the  property,  and»  in  thjsir 
v.48.E.no.6 — 20 
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opinion,  the  property  was  worth  from  $3,000  to  $8,500;  "that  property  in 
Keyser  is  beginning  to  advance  in  price,  in  consequence  of  the  building  of  the 
new  Peidmont  &  Cumberland  Railroad,  and  affiants  belicTe  that  in  the  near 
future  said  property  can  be  sold  for  an  advance  of  from  $500  to  $1,000  over 
the  price  at  which  it  was  sold  to  James  Clark. "  Three  of  the  affiants  value 
the  property  at  $3,000.  The  affidavit  of  J.  H.  Markwood  shows  that  affiant 
believed  that  $2,000  was  a  fair  price  for  the  property.  On  the  eighteenth  day 
of  September,  1886,  the  court  entered  a  final  decree  in  the  cause,  in  which  the 
affidavits  were  considered,  and  in  open  court  James  Clark  offered  to  increase 
his  bid  to  $2,500,  after  the  court  had  indicated  that  in  its  opinion  the  price 
was  low.  Clark's  offer  was  accepted,  and  the  sale  confirmed  to  him  at  $2,500. 
Moran  thereupon  moved  the  court  to  set  aside  out  of  said  purchase  money 
$1,000  as  his  claim  of  homestead  in  said  property,  to  be  disposed  of  or  invested 
for  his  benefit  in  such  way  as  the  court  might  dii'ect;  wliich  motion  the  court 
refused  to  grant,  and  proceeded  to  order  the  proceeds  of  the  sale  to  be  distrib- 
uted, and  further  ordered  that  "if  the  -plaintiff,  or  some  one  for  him,  shall, 
within  twenty  days  from  this  date,  give  to  said  special  commissioner  a  bond 
with  good  security  in  the  penalty  of  $200,  with  condition  that  on  a  resale  of 
said  property  it  shall  sell  for  $2,750,  or  the  parties  to  the  said  bond  will  pay 
the  sum  of  $200.  then  the  said  commissioner  shall  resell  the  said  property  on 
the  same  terms  and  after  the  same  advertisement  as  before,  otherwise,  the 
said  sale  shall  stand  confirmed."  From  the  decree  of  the  twentieth  January, 
1886,  and  the  eighteenth  of  September,  1886,  the  plaintiff  Moran  appealed. 
Appeal  granted  on  November  6,  1886. 

The  principal  question  to  be  decided  in  this  cause  is  whether  the  deeds  of 
trust  from  Moran  and  wife,  conveying  the  property  set  apart  as  a  homestead, 
are  valid.  It  is  insisted,  by  counsel  for  appellant,  that  said  deeds  are  void; 
that  they  had  no  right,  and  were  not  authorized,  to  so  incumber  the  home- 
stead. They  undoubtedly  had  the  right,  as  we  shall  see,  to  thus  create  liens 
on  the  homestead,  unless  prohibited  by  the  constitution,  or  statute  made  in 
pursuance  of  the  oonstitution.  It  is  a  rule  that  exemption  laws  are  to  be  con- 
strued favorably  towai*ds  the  debtor,  to  advance  the  object  of  the  constitution 
and  statute  in  their  favor,  Kimptan  v.  Bronaon,  45  Barb.  632;  Becker  v. 
Becker,  47  Barb.  499.  The  law  seems  to  be  well  settled  that  a  waiver  of  a 
debtor's  right  to  claim  personal  property  as  exempt  from  execution,  when  at- 
tempted to  be  made  by  an  executory  contract,  is  ineffectual,  and  will  not  be 
enforced.  Therefore  a  clause  added  to  a  promissory  note  ''waiving  the  ben- 
efit of  all  exemption  laws"  is  contrary  to  public  policy,  and  void.  Kneettle  y. 
NetDComh,  22  N.  Y.  249,  78  Amer.  Dec.  186;  Recht  v.  Kelly,  82  lU.  147;  Car- 
ter'a  AdmW  v.  Carter,  20  Pla.  558;  Branch  v.  TomliTison,  77  N.  C.  388; 
CurtU  V.  0' Brine,  20  Iowa,  376;  Maoowell  v.  Reed,  7  Wis.  582;  Blalock  v. 
miiott,  59  Ga.  837;  Denny  v.  WhiU.  2  Cold.  284;  PTietptf  v.  PTulps,  72  IlL 
545;  Moxley  v.  Ragan,  10  Bush,  156. 

In  KneetUe  v.  Newcomh,  22  N.  Y.  249,  Denio,  J,,  said:  ''I  am  of  opinion 
that  a  person*  contracting  a  debt  cannot  agree  with  the  creditor  that  in  case 
of  non-payment  he  shall  be  entitled  to  levy  his  execution  on  property  exempt 
from  levy  by  the  general  laws  of  the  state.  The  statutes  which  allow  a  debtor, 
being  a  householder,  and  having  a  family  for  which  he  provides,  to  retain,  as 
against  the  legal  remedies  of  his  creditors,  certain  articles  of  prime  necessity, 
to  a  limited  amount,  are  based  upon  views  of  policy  and  humanity  which 
would  be  frustrated  if  an  agreement  like  that  contained  in  these  notes,  en- 
tered into  in  connection  with  the  principal  contract,  could  be  sustained.  A 
few  words  contained  in  any  note  or  obligation  would  operate  to  change  the 
law  between  these  parties,  and  so  far  disappoint  the  intentions  of  the  legisla- 
ture. If  effect  shall  be  given  to  such  provisions,  it  is  likely  that  they  will  be 
generally  inserted  in  obligations  for  small  demands,  and  in  that  way  the  pol- 
icy of  the  law  will  be  completely  overthrown.    Every  honest  man  who  con- 
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tracts  a  debt  expects  to  pay  it,  and  believes  he  will  be  able  to  do  so,  without 
having  his  property  sold  on  execution.  No  one  worthy  to  be  trusted  would 
therefore  be  apt  to  object  to  a  clause  subjecting  all  his  property  to  levy  on  ex- 
ecution in  case  of  non-payment.  It  was  against  the  consequences  of  this 
overconfidenoe,  and  the  readiness  of  men  to  make  contracts,  which  may  de- 
prive them  and  their  families  of  articles  indispensable  to  their  comfort,  that 
the  legislature  has  undertaken  to  interfere.  *  ^  ^  One  may  turn  out  bis 
last  cow  on  execution,  or  may  release  an  equity  of  redemption,  and  he  will  be 
bound  by  the  act.  In  thus  discriminating,  the  law  takes  notice  of  the  readi- 
ness with  which  sanguine  and  incautious  men  will  make  improvident  con- 
tracts, which  look  to  the  future  for  their  consummation,  when,  if  the  results 
were  to  be  presently  realized,  they  would  not  enter  into  them  at  all.  If,  with 
the  consequences  immediately  before  them,  they  will  do  the  act,  they  will  not 
generally  be  allowed  to  retract;  it  being  supposed,  in  such  cases,  that  valid 
reasons  for  the  transaction  may  have  existed,  and  that,  at  all  events,  the  party 
was  not  under  the  influence  of  the  illusion  which  distance  of  time  creates. 
Ordinarily,  men  are  held  to  their  executory  as  well  as  their  executed  con- 
tracts; but  in  a  few  exceptional  cases,  where  the  temptation  is  great,  or  the 
consequences  peculiarly  inconvenient,  parties  are  not  allowed  to  make  valid 
prospective  agreements." 

In  CarUr^s  AdmW  v.  Carter^  20  Pla.  569,  the  court,  by  Bandall,  C.  J., 
said:  "We  have  been  unable  to  find  in  reports,  text-books,  or  digests  that  it 
has  been  held  anywhere,  except  in  Pennsylvania,  that  a  written  agreement, 
contained  in  a  note,  to  waive  the  right  to  claim  an  exemption  of  personal 
property  from  levy  and  sale  to  satisfy  a  judgment  rendered  on  the  note,  has 
been  sustained;  and  even  in  that  state  the  court  has  expressed  regret  that  a 
contract  of  that  kind  has  ever  been  sustained,  and  that  such  a  rule  had  be- 
come established  as  a  law  by  the  repetition  of  a  bad  precedent.  True,  a  man 
may  sell  his  personal  property,  or  may  pledge  or  mortgage  it,  but  in  that 
case  the  property  sold  or  pledged  is  designated  and  identified,  and  a  special 
interest  is  created  in  favor  of  a  creditor  in  the  particular  article  pledged  or 
mortgaged;  and  in  no  state  is  this  power  of  the  owner  of  perspnalty  denied." 
He  says,  further,  that  '*the  object  of  exemption  laws  is  to  protect  people  of 
limited  means,  and  their  families,  in  the  enjoyment  of  so  much  property  as 
may  be  necessary  to  prevent  absolute  pauperism  and  want,  and  against  the 
consequences  of  ill-advised  promises,  which  their  lack  of  judgment  and  dis- 
cretion may  have  led  them  to  make,  or  which  they  may  have  been  induced  to 
enter  into  by  the  persuasion  of  others.  ^  ^  ^  When  a  man  executes  a 
mortgage  or  bill  of  sale  upon  certain  specified  property,  the  very  nature  of 
the  transaction  implies  the  exercise  of  discretion,  and  the  contemplation  of 
inevitable  consequences.  Such  contracts  are  therefore  upheld,  as  weU  in  re- 
spect to  real  as  to  personal  property. " 

In  Recht  v.  Kelly,  82  111.  147,  the  court  said,  after  citing  a  number  of  au- 
thorities: "  The  principle  of  the  cases  is  that  the  exemption  created  by  the 
statute  is  as  much  for  the  benefit  of  the  family  of  tbe  debtor  as  for  him- 
self, and  for  that  reason  he  cannot,  by  an  executory  contract,  waive  the  pro- 
visions made  by  law  for  their  support  and  maintenance.  Such  contracts  con- 
travene the  policy  of  the  law,  and  hence  are  inoperative  and  void.  The  owner 
may,  if  he  chooses,  sell  or  otherwise  dispose  of  any  property  he  may  have, 
however  much  his  family  may  need  it;  but  the  law  will  not  aid  him  in  that 
regard,  or  permit  him  to  contract  in  advance  that  his  creditors  may  use  the 
process  of  the  courts  to  deprive  his  family  of  its  benefit  and  use.  when  an 
exemption  has  been  created  in  his  favor.  Laws  enacted  from  considerations 
of  public  concern,  and  to  subserve  the  general  welfare,  cannot  be  abrogated 
by  mere  private  agreement." 

In  Reed  v.  Bank,  29  Qrat.  719,  it  was  held  that  the  act  (Ck)de  1873,  o.  183, 
§  3)  which  authorizes  the  waiver  of  the  homestead  exemption  is  not  in  con- 
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flict  with  the  eleventh  article  of  the  constitution  of  the  state;  and  if  a  party, 
executing  his  bond  or  note,  waives  his  homestead  exemption  as  to  the  bond 
or  note,  neither  he  nor  his  wife  can  set  up  said  homestead  exemption  as 
against  the  said  bond  or  note.  The  statute  under  which  this  decision  was 
made  declared  that  "in  all  cases  where  a  debtor  or  contractor  shall  declare,  in 
the  body  of  the  bond,  note,  or  other  evidence  of  the  debt  or  contract,  that  he 
waives,  as  to  such  debt  or  contract,  the  exemption  from  liability  of  the  prop- 
erty which  he  may  be  entitled  to  hold  exempt  under  the  provisions  of  this  act, 
the  property,  whether  previously  set  apart  or  not,  shall  then  be  liable  to  be 
subjected  for  such  debt  or  contract  under  legal  process  in  like  manner,  and 
to  the  same  extent,  as  other  estate  of  said  debtor  and  contractor.  ♦  •  • 
The  following  or  equivalent  words  shall  be  sufficient  to  operate  as  a  waiver 
provided  for  in  the  previous  section:  'I  (or  we  J  hereby  waive  the  benetit  of 
my  (or  our)  homestead  exemption  as  to  this  dent  (obligation  or  contract,  as 
the  case  may  be.)'  "  Christian,  J.,  said:  "If  this  provision  of  the  statute  is 
constitutional,  the  waiver  can  be  enforced.  '*  The  court  held  the  act  constitu- 
tional. This  decision  is  in  nowise  in  conflict  with  the  other  decision  we  have 
cited,  because  we  have  express  authority  conferred  by  the  legislature  to  make 
the  waiver. 

Bowman  v.  Smiley,  81  Pa.  St.  225,  72  Amer.  Dec.  788,  is  a  case  in  conflict 
with  the  decisions  above  cited.  There  it  was  held  on  the  broadest  grounds, 
without  any  statutory  authority,  that  a  debtor  may  waive  his  statutory  privi- 
lege of  exemption  from  execution  of  a  portion  of  his  property;  that  waiver  of 
exemption  from  execution,  made  at  the  time  the  debt  is  created,  is  based  on 
the  same  consideration  as  that  on  which  rests  the  liability  to  pay,  and  is  irrev- 
ocable. The  waiver  in  this  case  was  in  the  body  of  the  judgment  on  which 
the  execution  issued  from  the  levy  of  which  the  debtor  sought  to  have  the 
property  relieved.  The  opinion  was  delivered  by  Strong,  J.,  in  1858,  and 
no  case  is  cited  in  the  opinion. 

But  in  Firmstone  v.  Mack,  49  Fa.  St.  887,  88  Amer.  Dec.  507,  the  same 
court  expressly  held  that  an  agreement  of  a  laborer  to  waive  the  proviso  of 
the  statute  exempting*  wages  from  attachment,  embodied  in  a  note  signed  by 
him,  is  void.  In  this  case.  Woodward,  0.  J.,  said:  "Without  any  very  great 
refinement,  distinction  may  be  taken  between  the  Acts  of  1849,  and  this  pro- 
viso in  the  Acts  of  1845;  bat  still  it  is  the  popular,  and  perhaps  the  fairest, 
mode,  to  regard  them  both  as  exemption  statutes,  which  confer  upon  the 
debtor  an  option.  That  he  may  waive  this  option  under  the  act  of  1849,  not 
only  results  out  of  the  nature  of  the  thing,  but  has  been  expressly  declared 
in  many  cases;  in  some,  however,  with  regrets  expressed  that  we  did  not  set 
out  with  a  different  construction,  and  hold  the  privilege  or  option  indefeas- 
ible. If  it  were  res  Integra;  if,  with  the  experience  and  observation  we  have 
had,  we  were  now  for  the  first  to  pass  upon  the  question  whether  debtors 
could  waive  their  rights  under  the  act  of  1849,  or  widows  theirs  under  the  act 
of  the  fourteenth  of  April,  1851, — we  would  be  very  likely  to  deny  it  alto- 
gether, and  to  stick  to  the  statutes  as  they  are  written.  And  here  we  have  a 
new  case.  We  have  never  decided  that  a  debtor  may  repeal  the  proviso  in 
the  act  of  1845,  and  public  policy  pleads  strongly  against  such  decision.  If 
we  make  it,  we  bring  on  the  litigation  which  has  sprung  out  of  our  decisions 
upon  the  act  of  1849, — the  inconvenience  to  employers  before  adverted  to, 
and  the  temptations  to  weak  debtors  to  beggar  their  families  in  the  behalf  of 
sharp  and  grasping  creditors.  We  will  not  therefore  strain  the  proviso  to  fit 
it  to  our  construction  of  the  exemption  statutes,  but  will  leave  it  to  its  nat- 
ural operation  as  it  is  expressed.  The  legislature  having  said  that  justices 
shall  not  attach  wages,  we  will  say  they  shall  not,  though  a  particular  debtor 
has  said  they  may.  ♦  •  ♦  We  think,  on  the  whole,  that  our  duty  will  be 
but  performed  by  declaring  the  agreement  to  waive  the  proviso  void." 

It  is  apparent  that  there  is  no  serious  conflict  of  decisions  on  the  proposi- 
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tion  that  where  the  statute  provides  for  the  exemption  of  property,  that  a 
debtor  cannot,  by  a  mere  executory  contract,  bind  himself  to  waive  the  bene- 
fit of  the  statute.  From  tliis  it  is  argued  that  when  such  exemptions  are  pro- 
vided for  by  statute,  that  the  debtor  cannot,  even  when  there  is  no  statute 
forbidding  it,  incumber  by  lien  either  his  personal  property  or  his  homestead 
set  apart  by  liim,  so  as  to  depose  him  from  claiming  the  benefit  of  the  exemp- 
tion. This  is  a  very  different  proposition  from  the  other.  We  have  seen 
that  in  several  of  the  decisions  we  have  cited  the  distinction  is  made;  and 
while  they  hold  that  he  cannot  in  advance,  by  executing  a  contract,  bind 
himself  in  the  note  or  other  contract  to  waive  the  exemption  as  to  such  note 
or  contract,  yet  he  may  pledge  specific  property  for  a  debt,  and  it  will  not  then 
be  exempt  from  the  pledge  under  the  exemption  statute.  The  general  rule 
clearly  and  distinctly  settled  is  that,  in  the  absence  of  constitutional  or  stat- 
utory prohibition,  a  debtor  may  sell  or  mortgage  his  property  to  him  set  apart 
as  a  homestead.  Jones  v.  Yoakam,  5  Neb.  265;  In  re  Cross,  2  Dill.  320; 
Smith  V.  Mallone,  10  S.  C.  39;  Lee  v.  Moore,  14  Cal.  492;  Rector  v.  Rotton, 
3  Neb.  171;  Gaines  v.  Casey,  10  Bush.  92;  Godfrey  v.  Thornton,  46  Wis.  677, 
1  N.  W.  Rep.  362;  Jordan  v.  Peak,  38  Tex.  429;  Brame  v.  Craig,  12  Bush, 
404;  Smith  v.  Marc,  26  HI.  150;  Stewart  v.  Mackey,  16  Tex.  56,  67  Amer. 
Dec.  609. 

In  the  case  above  cited  from  2  Dill.  820,  {In  re  Cross,)  it  was  held  that  under 
the  statute  of  Nebraska  the  husband  and  wife  may  make  a  valid  mortgage  of 
the  homestead  property ;  and  that  an  express  waiver  of  the  homestead  right  is 
not  essential  to  the  validity  of  such  mortgage.  Dillon,  J.,  after  quoting  the 
statute  which  provides  for  the  exemption  of  the  homestead  property,  says: 
**  There  is  no  provision  in  the  statute  prohibiting  the  alienation,  sale,  or  mort- 
gage of  the  homestead,  or  of  any  of  the  other  property  exempted  by  the  stat- 
ute from  judicial  sale;  nor  is  there  any  provision  respecting  the  mode  of  con- 
veying the  homestead;  but  there  are  general  provisions  relating  to  the  man^ 
ner  of  conveying  real  property,  in  conformity  with  which  the  mortgage  here 
in  question  was  executed.  Under  these  circumstances,  I  perceive  no  difficulty 
in  the  question  here  presented.  The  legal  title  to  the  lots  occupied  as  a  home- 
stead being  in  the  husband,  he  and  his  wife,  by  joining  in  an  absolute  convey- 
ance thereof,  might  undoubtedly  make  to  the  purchaser  a  perfect  title.  There 
being  no  restriction  on  the  right  of  disposition,  I  think  it  equally  clear  that 
they  could  in  this  mode  make  a  valid  mortgage  upon  the  homestead." 

In  Bank  v.  Lyon,  52  Miss.  181,  Simball,  C.  J.,  quoted  the  statute  as  fol- 
lows: '*That  it  shall  not  be  lawful  for  a  married  man  to  sell  or  otherwise  dis- 
pose of  his  homestead  without  the  consent  of  his  wife;  and  no  deed  of  con- 
veyance from  the  husband  for  the  homestead,  shall  be  valid  unless  the  wife 
join  in  such  conveyance."  He  also  quoted  another  section,  and  said:  "These 
sections  lay  down  a  mode  by  which  the  debtor  may  have  allotted  to  him  his 
homestead,  and  also  what  shall  be  done  if  the  premises  cannot  be  divided  so 
as  to  give  the  debtor  what  will  not  exceed  $2,000  in  value.  In  any  event, 
thai  seems  to  be  the  ultimatum,  that  the  law  subtracts  from  the  debtor's  prop- 
erty for  his  benefit.  *  ♦  ♦  The  prohibition  applies  to  no  more  of  his  prop- 
erty than  what  the  law  has  defined  to  be  his  homestead.  As  to  all  the  residue 
of  his  real  estate,  his  power  of  sale  and  disposition  is  not  abridged  by  the  act 
of  April  18,  1B73,  although  that  residue  may  be  parcel  of  the  rural  plantation 
and  residence,  or  the  town,  or  city  residence.  *  *  *  The  conveyance  of 
Lyons  to  Harvey  and  Shackleford  was  of  no  validity  to  the  extent  of  $2«000 
in  value  of  the  exemption  in  the  premises  which  constitutes  the  debtor's  fam- 
ily residence;  but  as  to  the  excess  it  was  a  valid  incumbrance  on  the  prop- 
erty.'' This  was  a  simple  deed  of  trust  in  which  the  wife  did  not  join.  This 
case  recognizes  the  general  rule  as  we  have  stated  it;  and  still  another  rule: 
that  where  a  statute  points  out  a  certain  mode  in  which  the  homestead  may 
be  Incumbered,  or  declares  that  no  incumbrance  shall  be  put  upon  it  without 
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certain  things  being  done,  that  mode  alone  must  be  foUowed*  or  the  attempted 
lien  does  not  attach  to  the  property,  Boyd  v.  Cudderbaek,  31  111.  113;  Rie?^ 
ards  V.  Chaoe,  2  Gray,  383;  Wing  v.  Cropper,  86  111.  266. 

The  oonstitution  of  Nevada  provides:  "A  homestead,  as  provided  by  law, 
shall  be  exempt  from  forced  ^e  under  any  process  of  law,  and  shall  not  be 
alienated  without  the  consent  of  husband  and  wife,  when  that  relation  exists: 
♦  ♦  ♦  provided,  the  provisions  of  this  section  shall  not  apply  to  any  pro- 
cess of  law  obtained  by  virtue  of  a  lien  given  by  the  consent  of  both  husbEuid 
and  wife;  and  laws  shall  be  enacted  providing  for  the  recording  of  such  home- 
stead within  the  county  in  which  the  same  shall  be  situated."  In  March,  1866* 
the  legislature  passed  the  act  declaring  that  "no  mortgage  or  alienation  of  any 
kind,  made  for  the  purpose  of  securing  a  loan  or  indebtedness  upon  the  home- 
stead property,  shall  be  valid  for  any  purpose  whatsoever."  The  court  said: 
"The  legislature  exceeded  its  power  in  passing  the  law  in  question,  for  it  has 
said  therein  that  these  provisions  of  exemption  should  i^ply  to  a  lien  created 
by  husband  and  wife,  which  the  constitution  has  expressly  said  it  shall  not.'' 
Dunker  v.  Chidic,  4  Nev.  823. 

Article  7,  g  1,  Const.  Ga.,  adopted  in  1868,  is  as  follows:  "Each  bead  of  a 
family,  or  guardian  or  trustee  of  a  family  of  minor  children,  shall  be  entitled 
to  a  homestead  of  realty  to  the  value  of  $2,000  in  specie,  and  personal  prop- 
erty to  the  value  of  $1,000  in  specie,  both  to  be  valued  at  the  time  they  are  set 
apart;  and  no  court  or  ministerial  officer  in  this  state  shall  ever  have  jurisdic- 
tion or  authority  to  enforce  any  judgment,  decree,  or  execution  against  said 
property  so  set  apart,  including  such  improvements  as  may  be  made  thereon, 
from  time  to  time,  except  for  toxes,  money  borrowed  and  expended  in  the  im- 
provement of  the  honp^estead,  or  for  the  purchase  money  of  the  same,  and  for 
labor  done  thereon,  or  material  furnished  therefor,  or  removal  <tf  incumbrances 
thereon.  And  it  shall  be  the  duty  of  the  general  assembly,  as  early  as  practicable, 
to  provide  by  law  for  the  setting  apart  and  valuation  of  said  property,  and  to  en- 
act laws  for  the  full  and  complete  protection  and  security  of  the  same  to  the  aoto 
use  and  beneiit  of  said  families  as  aforesaid. "  In  1868  the  legislature  passed  an 
act,  one  provision  of  which  declared,  to  the  property  set  apart  as  a  homestead: 
"Said  property  so  set  apart  cannot  be  incumbered  or  aliened  by  the  husband; 
but  if  the  same  be  incumbered  and  sold  by  him  and  his  wife  jointly,  orif  they* 
with  the  approval  of  the  ordinary  for  the  time  being,  indorsed  on  the  in- 
cumbrance or  deed,  said  incumbrance  or  deed  shall  be  as  valid  as  if  said  prop- 
erty had  never  been  so  set  apart."  In  1876  the  supreme  court  of  Georgia  held 
that,  "after  a  homestead  has  been  claimed  and  set  apart,  it  cannot  be  inonm- 
bered  by  mortgage,  except  for  the  objects  specified  in  the  constitution.  A 
mortgage  on  the  homestead,  executed  by  husband  and  wife,  and  improved  by 
the  ordinary,  which  purports  to  be  made  to  secure  a  debt  for  money  borrowed, 
<to  enable  us  to  carry  on  our  farming  interests  ou  our  farm  in  Jones  county, 
our  present  homestead,*  cannot  be  foreclosed  if  the  truth  be  that  the  '  mort- 
gage was  not  given  for  taxes,  or  for  money  borrowed  and  expended  in  the 
improvements  on  the  homestead,  or  for  the  purchase  money  of  the  same,  or 
for  labor  due  thereon,  or  material  furnished  therefor,  or  the  removal  of  in- 
cumbrances thereon.*  It  was  error  to  strike  out  the  wife's  plea  setting  up 
this  defense  in  resistance  to  foreclosure."  It  does  not  appear  when  the  mort- 
gage was  executed,  and  no  statute  was  cited  by  the  judge  in  his  very  short 
opinion,  of  but  a  few  sentences.  Bleoklet,  J. ,  said :  "  The  wife's  plea  neg- 
atives expressly  all  the  objects  for  which  the  homestead  can  be  incumber^ 
under  the  constitution  of  1868, — Code,  §  5135,  [which  is  the  constitutional 
provision.]  Assuming  the  plea  to  be  true,  the  mortgage  cannot  be  enforced 
against  the  property  while  the  homestead  right  is  in  existence."  If  the  stat- 
ute which  I  have  quoted,  which  is  found  in  the  Georgia  Code  of  1873,  was  in 
force  when  the  mortgage  was  executed,  this  is  a  decision  tliat  such  statute 
was  unconstitutional. 
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In  Van  WieJcle  ▼.  Lanciry,  29  La.  Ann.  830»  it  was  held  that  **a  mortgage  on 
property  exempt  under  the  homestead  act  cannot  be  enforced,  and  the  owner  of 
Bach  property  may  sell  the  same  free  from  tTie  mortgage  he  has  imposed  on 
it. "  The  suit  was  upoD  a  promissory  note  of  defendant,  the  payment  of  which 
was  secured  by  a  mortgage  on  a  tract  of  land  containing  about  67  acres.  The 
plaintiff  asked  payment  for  the  amount  of  the  note  and  interest,  and  for  the 
recognition  and  enforcement  of  the  mortgage.  The  defendant  admitted  the 
execution  of  the  note  and  mortgage,  but  denied  that  the  mortgage  could  be 
recognized  or  enforced,  because  the  property  was  exempt  from  seizure  by  the 
provision  of  the  homestead  act  of  1865.  Manning,  C.  J.,  said:  "If  this  were 
a  ruwa  giuBStio  in  this  court,  whether  the  execution  of  a  mortgage  by  a  debtor 
is  not  of  itself  a  waiver  qf  the  exemption  of  the  property  moitgaged,  we 
should  be  inclined  to  give  to  this  deliberate  act  of  the  mortgagor,  a  signifi- 
cance and  effect  in  keeping  with  the  express  declaration  of  the  mortgagee;  but 
the  scope  and  effect  of  the  act  providing  for  the  exemption  has  been  too  often 
adjudicated  by  this  court  to  permit  its  consideration  as  an  original  proposi« 
tion,  and  it  is  in  deference  to  the  doctrine  of  ttare  deoMs  that  we  adhere  to 
the  ruling  already  made." 

In  the  case  of  Lanahan  v.  Sears,  102  U.  S.  818,  it  was  held  that  where  a 
IMurty,  on  receiving  an  absolute  deed,  covenants  with  his  grantee  to  recover 
the  lands  when  the  money  which  it  was  given  to  secure  shall  be  paid,  both 
instruments  must  be  taken  together  as  constituting  a  mortgage;  and,  further, 
that  the  mortgagee  of  a  homestead  in  Texas  cannot  maintain  ejectment  there- 
for if  the  "forced  sale''  thereof  be  prohibited  by  tiie  constitution  of  the  state 
which  was  in  force  at  the  date  of  the  mortgage.  This  was  an  appeal  from 
the  circuit  court  of  the  United  States  for  the  Western  district  of  Texas.  Sec- 
tion 15,  art.  12,  of  the  constitution  of  Texas  adopted  in  1868,  is  as  follows: 
'*The  legislature  shall  have  power,  and  it  shall  be  their  duty,  to  protect  by 
law  from  forced  sale  a  portion  of  the  property  of  all  heads  of  families.  The 
homestead  of  a  family,  not  to  exceed  two  hundred  acres  of  land,  (not  included 
in  a  city,  town,  or  village«)  or  any  city,  town,  or  village  lot  or  lots  not  to  ex- 
ceed five  thousand  dollars  in  value  at  the  time  of  their  designation  as  ahome- 
stead,  and  without  reference  to  the  value  of  any  improvements  thereon,  shall 
not  be  subject  to  forced  sale  for  debts,  except  they  be  for  the  purchase  money 
thereof,  for  the  taxes  assessed  thereon,  or  for  labor  and  material  expended 
thereon ;  nor  shall  the  owner,  if  a  married  man,  be  at  liberty  to  alienate  the 
same,  unless  by  the  consent  of  the  wife,  and  in  such  manner  as  may  be  pre- 
scribed by  law."  The  circuit  court  overruled  a  demurrer  to  the  injunction 
bill;  and,  the  defendant  declining  to  answer,  the  court  decreed  in  favor  of 
the  complainants.  Mr«  Justice  Pusld,  who  delivered  the  opinion  of  the  court, 
after  referring  to  the  constitutional  provision,  said:  "The  premises  in  ques- 
tion, therefore,  could  not  be  sold  under  any  decree  in  a  suit  for  the  fore- 
closure of  the  mortgage.  The  prohibition  of  the  constitution  extended  to  any 
species  of  compulsery  disposition  of  the  homestead,  whether  denominated  a 
sale  or  otherwise.  A  similar  prohibition  in  the  constitution  of  1845  was  so 
construed  by  the  supreme  court  of  the  state  in  Sampson  v.  Williamson^  con- 
tained in  6  Tex.  101.  In  that  ease,  Chief  Justice  Hemphill  said  that  '*the 
constitution  obviously  intended  that  the  homestead  should  be  exempted  from 
the  operation  of  any  species  of  execution,  or  any  forced  disposition  ot  the 
property,  whether  partial  or  total,  which  would  disturb  the  family  in  the 
quiet  and  uninterrupted  possession  of  their  home,  with  the  property  thereto 
attached.  The  beneficence  of  the  provision  has  a  much  wider  range  than  to 
protect  the  family  from  a  sale  which  would  utterly  extinguish  all  right  in  the 
property.  It  shields  them,  also,  from  deliveries  of  the  property,  or  from  any 
forcible  appropriations  of  its  rents,  issue,  and  profits.  It  protects  the  do- 
mestic sanctity  from  every  species  of  intrusion  which,  under  color  of  law, 
would  subject  the  property  by  any  disposition  whatever  to  the  payment  of 
debts."  ''The  appellant  is  the  owner  of  the  mortgage  in  this  case,  and,  aware 
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— 80  states  bis  counsel — that  he  could  not  enforce  it  against  the  homestead 
in  the  state  courts,  as  these  mortgages  can  only  be  enforced  by  a  decree  of 
sale,  commenced  an  action  of  ejectment  for  the  premises  in  the  circuit  court 
of  the  United  States,  contending  that  the  mortgage  passed  the  legal  title  as 
against  the  mortgagors,  and  that,  as  its  owner,  he  had  a  right  to  recover  the 
possession  of  the  premises  for  default  in  the  payment  of  the  notes  secured. 
Besought,  in  other  words,  to  get  around  the  state  constitution  by  the  form 
of  his  procedure  in  the  federal  court.  We  do  not  think  that  its  wise  and  be- 
neficent purpose  of  securing  a  home  to  the  family  against  the  vicissitudes  of 
fortune  can  be  thus  easily  frustrated.  A  forced  dispossession  in  ejectment  is 
as  much  within  the  prohibition  as  a  forced  sale  under  judicial  process.'*  The 
enjoining  the  action  of  ejectment  was  accordingly  affirmed.  The  supreme 
court  in  this  cause  but  does  what  it  always  had  done, — recognized  the  con- 
struction which  the  court  of  last  resort  in  a  state  puts  upon  its  own  constitu- 
tion. It  here  recognized  the  distinction  made  by  the  supreme  court  of  Texas, 
that  a  sale  under  a  decree  of  foreclosure  was  a  "forced  sale,*'  within  the 
meaning  of  the  constitutional  provision,  and  inhibited  by  it.  But  the  very 
case  cited  by  Mr.  Justice  Field,  Sampson  v.  Williamson^  6  Tex.  101,  makes 
a  distinction  which,  to  my  mind,  is  more  fanciful  than  real,  between  a  mort- 
gage with  no  power  to  sell,  and  a  mortgage  or  deed  of  trust,  with  power 
therein  to  sell  the  premises.  A  sale  under  a  decree  of  foreclosure,  the  court 
says,  is  a  "forced  sale;"  while  the  sale  by  an  individual  under  the  power 
given  by  the  instrument  is  not.  In  the  case  in  6  Tex.,  it  was  held  that  a 
forced  sale  is  one  which  is  made  undf^r  the  process  of  the  court,  and  in  the 
mode  prescribed  by  law.  Therefore  the  homestead  which  is  exempted  by  the 
constitution  from  "forced  sale"  cannot  be  sold  under  the  process  of  the  court: 
and  it  matters  not  what  form  the  contract  assumes,  nor  how  willing  the  head 
of  the  family  may  be,  it  is  an  immunity  conferred  by  the  constitution  for  pur- 
poses beyond  the  mere  pleasure  of  the  individual,  and  cannot  be  renounced. 
It  further  holds  that  a  general  power  of  alienation  includes  the  power  to 
mortgage;  that  the  head  of  a  family  if  a  married  man,  with  the  assent  of  his 
wife  in  the  form  prescribed  by  law,  may  make  an  absolute  sale  of  the  home- 
stead,  or  may  mortgage  it,  with  a  power  of  sale  by  the  mortgagee  on  default 
of  payment.  A  mortgage  depending  for  its  enforcement  on  judicial  process 
would  be  ineffectual,  because  a -sale  under  such  process  would  be  "forced;" 
but  a  sale  under  a  power  in  a  mortgagee  or  trustee  wOuld  not  be  a  "forced 
sale." 

In  Black  v.  Rockmore,  50  Tex.  95,  the  court,  by  Bonner,  J.,  said;  "As 
an  abstract  proposition,  it  would  seem  to  accord  fully  with  justice*  that  both 
the  husband  and  the  wife  and  their  estate  should  be  bound  by  an  express 
agreement,  entered  into  with  all  the  formalities  of  law,  to  make  the  home- 
stead a  security  for  an  indebtedness,  created,  perhaps,  upon  the  very  faitli  of 
this  security.  Such  contracts,  when  coupled  with  a  power  of  sale,  have  been 
repeatedly  held  valid  if  executed  in  the  life-time  of  the  husband.  Jordon  v. 
Peakt  38  Tex.  429.  As  limitation  was  placed  upon  the  power  to  Incumber 
the  homestead,  it  is  perhaps  to  be  regretted  that  the  distinction  first  intimated 
in  the  case  of  Sampson  v.  Williamson,  6  Tex.  102,  has  obtained  by  subse- 
quent decisions  approving  it,  which  discriminated  against  this  power  when 
sought  to  be  enforced  under  the  safeguards  of  judicial  process,  and  in  favor 
of  it  when  executed  by  the  unrestrained  will  of  a  trustee,  who  generally  is  the 
beneficiary  in  the  trust." 

In  Wing  v.  Cropper,  35  HI.  256,  it  was  held  that  a  sale  by  a  decree  of  a 
court  of  equity,  in  a  suit  to  foreclose  a  mortgage,  under  an  order  to  the  master 
to  make  the  sale,  is  a  forced  sale,  as  much  so  as  if  the  sale  were  made  under 
SL  fieri  facias ;  that  such  a  case,  is  distinguishable  from  the  cases  of  Smith  v. 
Marc,  supra,  and  Ely  v.  Easttoood,  in  26  111.  108,  where  the  sales  were  made 
under  a  power  to  sell,  and  not  by  the  order  or  decree  of  any  court. 

In  Peterson  v.  Homhlotoer,  38  Cal.  266,  the  court  holds  that  the  phrase 
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'^forced  sale,"  as  ased  in  the  eleventh  article,  8  15,  Const.,  which  provides 
that  the  "legislature  shall  protect  by  law  from  £>rced  sale  a  certain  portion 
of  the  homestead  and  other  property  of  all  heads  of  families,"  and,  where  used 
in  the  several  statutes  passed  in  pursuance  of  this  constitutional  requirement, 
is  not  83monymous  with  "sale  on  execution,''  etc.,  but  means  a  sale  against 
the  will  of  the  owner,  and  does  not  apply  where  the  owner  consents  directly 
to  the  sale,  or  does  so  indirectly,  by  consenting  to  or  doing  those  acts  or 
things  that  necessarily  or  usually  eventuate  in  a  sale;  as  for  instance,  a  sale  un- 
der a  power  contained  in  a  mortgage,  or  a  decree  of  foreclosure.  This  decis- 
ion is  in  accv^rd  with  the  current  of  authority;  nearly  all  the  cases  so  hold, 
and,  it  seems  to  us,  with  reason.  It  is  hard  to  see  how  a  sale  can  be  called 
"forced"  where  one  consents,  either  directly  or  indirectly,  that  it  shall  be 
made,  and  in  the  very  instrument  in  which  the  lien  is  created.  He  does  it 
directly  when  he  executes  a  power  of  sale,  and  he  does  so  indirectly  when  he 
does  that  which  at  the  time  was  intended  in  a  certain  contingency  should 
eventuate  in  a  sale  of  the  property. 

In  White  v.  Otven,  30  Grat.  48,  it  was  decided  that  a  deed  of  trust  to  secure 
a  debt  executed  by  the  grantor  and  his  wife,  conveying  real  and  personal 
property  which  had  been  previously  set  apart  by  the  husband  as  his  home- 
stead, has  priority  over  the  homestead  exemption,  and  the  said  property  may 
be  subjects  to  satisfy  the  debt.  The  constitution  of  Virginia  provides  that 
every  householder,  or  head  of  a  family  shall  be  entitled  to  hold  his  property^ 
to  be  selected  by  him,  not  exceeding  the  value  of  $2,000,  in  addition  to  what 
is  exempted  by  the  poor  laws,  "exempt  from  levy,  seizure,  garnishing,  or 
sale  under  any  execution,  order,  or  other  process."  Another  section  of  the 
same  article  declares:  "Nothing  contained  in  this  article  shall  be  construed 
to  interfere  with  the  sale  of  the  property  aforesaid,  or  any  part  thereof,  by  vir- 
tue of  any  mortgage,  deed  of  trust,  pledge,  or  other  security  thereon.  **  The 
legislature  passed  an  act  as  to  homesteads,  and,  among  other  things,  provided 
tl^  the  homestead  so  set  apart  "shall  not  be  mortgaged,  incumbered,  or 
aliened  by  the  owner,  if  a  married  man,  except  by  the  joint  deed  of  himself 
and  wife,  executed  and  acknowledged  after  the  manner  of  conveyance  of 
lands  of  a  married  woman."  While  Anderson,  J.,  said  the  legislature  had 
gone  beyond  the  requirements  of  the  constitution  in  the  restriction ,  it  seems 
that  point  was  not  involved  in  the  case,  as  husband  and  wife  united  in  the 
deed  as  provided  by  the  statute. 

Mr.  Freeman,  in  his  note  to  Poole  v.  Oerrardp  65  Amer.  Dec.  482,  has  well 
and  forcibly  said:  "The  law  of  homestead  is  so  entirely  statutory,  and  the 
statutes  of  the  different  states  concerning  it  are  so  various,  and  so  often 
amended,  that  it  is  difficult  to  formulate  any  general  principles  or  rules  re- 
lating to  any  branch  of  the  subject.  There  is,  however,  a  fair  degree  of  uni- 
formity of  statutory  and  case  law  upon  the  general  subject  of  conveyance  of 
homesteads.  ♦  ♦  ♦  The  power  of  alienation  is  not  derived  from  the  stat- 
ute relating  to  alienation  of  homestead.  It  is  an  incident  of  the  ownership 
of  the  property,  Independent  of  the  homestead  law ;  and  the  directions  and 
prohibition  of  the  statute  as  to  the  alienation  are  mere  restrictions  upon  this 
antecedent  power.  Without  any  such  restriction,  the  property  passes  by  a 
conveyance  as  if  there  were  no  homestead.  No  express  waiver  of  the  home- 
stead is  essential,  unless  the  statute  requires  it,  because,  the  property  having 
passed  by  the  conveyance,  the  homestead  necessarily  ceases. " 

From  our  investigation  of  this  interesting  subject,  these  propositions  are 
naturally  deduced:  That  the  people  in  their  constitution,  as  far  as  future 
debts  may  affect  it,  have  the  right  to  provide  for  any  sort  of  a  homestead, 
guarded  as  they  please;  subject  to  restrictions,  or  without  restrictions;  to 
prohibit  the  owner  of  the  homestead  from  incumbering  it,  or  to  permit  it  to 
be  done  as  in  their  wisdom  they  may  see  fit.  That,  unrestricted  by  the  con* 
stitution,  the  legislature  may  exercise  the  same  power.    That  where  there  Is 
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neither  constitutional  nor  statutory  prohibition,  as  incident  to  the  right  of 
ownership,  the  owner  of  the  homestead  may  sell  or  incumber  it;  and  such 
sale  or  incumbrance  will  be  as  vaiid  as  if  the  property  had  not  been  set  apart 
as  a  homestead.  That,  if  the  statute  points  out  any  particular  mode  by  which 
the  owner  of  the  homestead  may  sell  or  incumber  it,  to  that  extent  his  power 
over  it  is  restricted ;  that  particular  mode  must  be  adopted,  or  the  sale  or  in- 
cumbrance is  invalid.  That,  where  the  constitution  or  statute  is  silent  on 
the  subject,  a  waiver  of  a  debtor's  right  to  claim  personal  property  as  exempt 
from  execution,  where  attempted  to  be  made  by  an  executory  contract,  as  a 
clause  in  a  note  or  contract,  '*  waiving  the  benefit  of  all  exemption  laws,"  is 
Ineffectual,  and  will  not  be  enforced.  That  the  sale  of  the  homestead  undei 
a  deed  of  trust,  or  under  a  decree  of  foreclosure  of  a  mortgage  thereon,  is  not 
a  "forced  sale,"  within  the  meaning  of  the  constitution,  which  exempts  a 
homestead  from  "forced  sale." 

We  will  now  examine  our  own  constitutional  and  statutory  provisions  as 
to  the  subject,  and  see  if,  under  these  principles,  the  deeds  of  trust  are  valid 
or  otherwise.  Section  48,  art.  6,  Const.  1872,  provides  that  "any  husband  or 
parent  residing  in  this  state,  or  the  infant  children  of  deceased  parents,  may 
hold  a  homestead  of  the  value  of  one  thousand  dollars,  and  personal  property  to 
the  value  of  two  hundred  dollars,  exempt  from  forced  sale,  subject  to  such  reg- 
ulations as  shall  be  prescribed  by  law :  provided,  that  such  homestead  exemption 
shall  in  no  wise  affect  debts  or  liabilities  existing  at  the  time  of  the  adoption 
of  this  constitution:  and  provided,  further,  that  no  property  shall  be  exempt 
from  sale  for  taxes  due  thereon,  or  for  the  payment  of  purchase  money  due 
upon  said  property,  or  for  debts  contracted  for  the  erection  of  improvements 
thereon."  In  Speidel  v.  SchJosser,  18  W.  Ta.  686,  a  majority  of  this  court 
held  that  this  section  of  the  constitution  does  not,  ex  propria  vigore,  confer  a 
right  to  a  homestead.  It  simply  imposed  on  the  legislature  the  duty  to  pass  an 
act  whereby  a  homestead  of  not  less  than  91,000  might  be  claimed  by  any 
husband  or  parent  residing  in  this  state,  or  the  infant  children  of  deceased 
parents,  which  should  be  free  from  forced  sale  for  debts  or  liabilities,  other 
than  those  named  in  the  said  section  ^,  as  deemed  proper  by  the  legislature. 
The  same  point  was  decided  in  Holt  v.  Williams,  IB  W.  Va.  704.  Here  is 
clearly  no  countenance  given  to  the  idea  that  it  was  the  design  of  the  consti- 
tution to  take  away  the  dominion  that  the  owner  himself  had  over  his  prop- 
erty, and  to  deny  him  the  right  to  sell  or  incumber  the  homestead.  It  gave 
him  the  right  to  hold,  as  exempt  from  "forced sale,"  a  homestead  of  the  value 
of  $1,000,  under  such  regulations  as  might  be  prescribed  by  law,  but  did  not 
deny  to  him  the  right  to  dispose  of  the  homestead  as  he  chose.  It  was  s privi- 
lege secured  to  him,  but  not  putting  his  property  beyond  his  control.  It  did 
not  evince  a  public  policy  that  it  was  necessary  that  $1,000  dollars  of  his  prop- 
erty should  be  set  apart  for  the  use  of  his  family  beyond  his  own  control  over 
it.  This  court,  in  Donaldson  v.  Voltz,  19  W.  Va.  156,  held  that  section  6, 
c.  198,  Code  1872-78,  so  far  as  it  excepts  from  the  benefit  of  the  exemption 
from  execution  debts  due  for  rent,  is  in  violation  of  section  48,  art.  6,  Const. 
If  the  legislature  did  its  duty,  and  put  in  force  the  forty-eighth  section  of  arti* 
cle  6  of  the  constitution,  they  must  of  course  be  governed  by  its  provisions, 
and  not  provide  for  exceptions  to  the  right  of  exemption  not  specified  in  the 
constitution. 

The  first  homestead  act  under  this  constitution  is  chapter  198,  Acts  1872-78, 
which  provides,  by  section  9,  that  "any  husband  or  parent,  desiring  to  obtain 
the  benefit  of  such  homestead,  shall  make  a  declaration  of  such  intention,  and 
therein  describe,  with  convenient  certainty,  such  homestead,  so  that  it  may  be 
distinguished  from  other  property.  If  such  husband  or  parent  should  die  be> 
fore  making  and  recording  a  declaration  of  such  intention,  the  same  may  be 
made  by  the  widow,  guardian  of  the  infant  children,  or  some  person  appointed 
by  the  circuit  court  or  county  court  of  the  county  for  that  purpose;  which 
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dedaration  of  saoh  Intention  shaU  be  acknowledged  before  some  officer  author" 
ized  to  take  aoknowledgment  of  deeds  for  record,  wbicb  tbe  party  eball  liave 
duly  recorded  in  the  clerk's  office  of  the  county  court  of  the  county  in  which 
such  homestead  is  situated^  in  a  book  to  be  kept  for  tbe  purpose."  All  this 
was  done  in  this  case. 

Section  11  provides  that  ''any  such  husband  or  parent,  except  a  married 
woman,  at  the  time  of  contracting  a  debt,  may  in  writing  waive  the  right  to 
daim  the  benefit  of  such  homestead  as  to  such  debt:  provided,  in  the  case  of 
a  husband,  his  wife  shall  join  him  in  such  waiver;  and  their  acknowledgment, 
and  her  privy  examination,  be  taken  and  recorded  as  provided  for  in  case 
of  deeds  of  conveyance. "  It  is  argued  from  this  right  being  conferred  that  it  is 
the  only  mode  in  which  they  could  agree  that  the  homestead  should  be  incum- 
bered. But  we  have  seen,  where  the  statute  is  silent  on  the  subject,  that  the 
courts  have  gene  rally  held  that  no  such  waiver  could  be  in  advance  made  by  an 
executory  contract.  This  the  legislature  knew,  and  by  this  statute  authorized 
it  to  be  done.  Bat  in  this  statute  is  indicated  no  intention  to  deprive  the 
owner  of  the  homestead  from  selling  it,  or  executing  a  deed  of  trust  on  it. 
It  was  under  this  act  (chapter  198)  that  the  bomesteaid  in  this  cause  was  set 
apart,  and  of  course  this  is  the  law  that  must  govern  it.  Whether  a  subse- 
quent legislature  could  make  it  subject  to  debts,  or  change  it  in  any  way,  the 
right  of  the  owner  to  have  entire  control  over  it,  by  selling  or  incumbering  it, 
does  not  arise  in  this  case,  as  it  was  not  attempted. 

I  The  next  act  on  the  subject  is  chapter  114,  Acts  1877,  in  which,  in  section 

8,  occurs  this  language:  *'But  nothing  herein  contained  shall  affect  or  im- 

!  pair  any  right  acquired  under  chapter  198  of  tbe  Acts  of  187^73."    In  this 

act  the  manner  of  setting  apart  the  homestead  is  different.    In  this  act  is  no 

I  repealing  clause,  nor  is  there  any  attempt  to  restrain  the  owner  in  his  control 


over  the  homestead. 

I  The  last  act  on  the  subject  is  chapter  19,  Acts  1881,  (Warth's  Code,  c.  41.) 

I  In  section  82  of  this  chapter  it  is  provided:  *'But  nothing  herein  contained 

I  shall  affect  or  impair  any  right  acquired  under  chapter  193  of  the  Acts  of  1872 

I  -78. "    In  this  act,  in  section  83,  it  is  provided  that  if  the  value  of  the  home- 

stead was  more  than  the  sum  of  $1,000  at  the  time  it  was  set  apart,  or  by  reason 
of  permanent  improvements  put  upon  it  after  it  was  set  apart,  a  creditor  could 
file  his  bill  to  subject  the  excess  to  his  claim.  Section  84  provides  that,  "in 
the  case  of  the  death  of  a  husband  or  parent  owning  such  homestead,  the 
benefit  thereof  shall  descend  to  his  minor  children,  and  shall  be  held  and  en- 
joyed by  them  as  such  homestead  until  all  of  the  said  infants  attain  tlie  age  of 
twenty-one  years,  unless  they  sooner  die. "  There  is  nothing  in  the  act  except 
said  section  84  restricting  the  right  of  the  owner  over  said  homesti^ad,  even  if 
that  does  so,  and  nothing  said  about  his  right  to  waive  the  exemption  or  in- 
cumber the  estate.  What  the  effect  of  this  statute  will  be  on  the  owner's 
right  to  execute  a  deed  of  trust  on  such  a  homestead  does  not  here  arise,  as 
this  statute  does  not  control  the  homestead  sought  to  be  exempted  in  this  case. 
The  act  of  1872-78  controls  this  case;  and,  as  we  have  before  seen,  it. left  the 
owner  free  to  incumber  his  homestead  if  he  chose  to  do  so.  Both  the  deeds 
of  trust  are  valid,  as  the  grantors  therein  had  full  power  to  execute  them. 

But  it  is  insisted  that  the  court  erred  in  refusing  to  set  aside  the  sale.  Af- 
fidavits were  filed  in  support  of  the  motion  to  set  aside  the  sale,  because  it  was 
claimed  the  property  sold  for  an  inadequate  price,  and  thereupon  the  purchaser 
offered  to  let  the  report  of  the  sale  be  corrected,  and  the  property  reported  as 
sold  to  him  for  $2,500.  This  the  court  did,  and  the  sale  was  confirmed  to 
Clark  at  82,500.  The  affidavits  for  the  owner  stated  that  "affiants  believe 
that  in  the  nearfuturet  that  the  said  property  can  be  sold  for  an  advance  of 
from  |i500  to  $1,000  over  the  price  it  was  sold  to  James  Clark."  Clark  at 
once  offered  the  $500  advance,  and  the  court  accepted  it.  The  affiants  did  not 
say  that  at  the  time  it  was  sold  it  would  have  brought  $2,500  or  $8,000,  but 
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they  belieye  that  it  would  in  the  fiear  fuMre  bring  that  price.  In  Kahle  v. 
Mitchell^  9  W.  Va.  492,  it  was  held  that  the  court  may,  in  the  exercise  of  a 
sound  discretion,  either  affirm  or  set  aside  the  sale  where,  from  the  facts,  ev- 
idence, and  circumstances  before  it,  it  appears  clearly  that  the  sale  was  made 
at  a  grossly  inadequate  price;  and  the  court  may  solve  the  question  upon  af- 
fidavits or  depositions  in  connection  with  the  fact  that  a  greatly  larger  price 
is  offered  to  the  court  for  the  land,  and  secured,  or  offered  to  be  secured;  or 
it  may  set  the  sale  aside  upon  any  evidence  or  fact  or  facts  before  it  which 
clearly  show  that  the  land  sold  at  a  greatly  inadequate  price.  See,  also,  HUl" 
eary  v.  Thompson,  11  W.  Va.  118;  Hartley  v.  Roffe,  12  W.  Va.  401;  Beaty 
v.  Veon,  18  W.  Va.  291. 

In  Trimble  v.  Herold,  20  W.  Va.  602,  it  was  held  that  this  court  will  not 
set  aside  a  sale  of  land  made  by  a  commissioner,  on  the  ground  of  inadequacy 
of  price,  when  there  had  been  four  sales  of  the  land,  three  of  which  had  been 
set  aside, — the  first,  for  inadequacy  of  price;  the  second,  because  of  a  cloud 
upon  the  title;  and  the  third,  on  an  upset  bid.  It  is  difficult  to  lay  down  any 
rule  applicable  to  all  cases;  and  whether  a  court  will  confirm  a  side  made  by 
a  commissioner  under  its  decree  must,  in  a  great  measure,  depend  upon  the 
circumstances  of  each  case.    Hartley  v.  Roffe,  12  W.  Va.  404. 

Under  the  circumstances  of  this  case,  we  do  not  think  the  court  would  have 
been  justified  in  refusing  to  confirm  the  report,  and  setting  aside  the  sale. 
The  motion  must  be  decided  on  the  ground  of  inadequacy  of  price  alone.  We 
have  held  the  deeds  of  trust  were  valid.  As  we  have  shown,  there  had  been 
two  public  sales  Qf  the  property,  not  far  apart,  and  at  each  sale  it  brought 
$2,000.  True,  the  mere  opinion  of  witnesses  say  it  was  worth  88,000,  and 
then  say  they  thought  in  the  near  future  it  would  bring  82,500  or  88,000. 
The  public  sales  test  its  value,  when  fairly  made,  better  than  the  mere  opin- 
ions of  witnesses.  One  person  thought  it  sold  at  its  full  value.  It  would  have 
been  error  to  set  aside  the  sale  under  the  circumstances,  or  at  least  the  court 
did  not  err  in  refusing  to  set  it  aside.  There  is  nothing  in  the  offer  of  Clark 
to  show  it  sold  at  an  inadequate  price,  as  even  the  82,500  would  not  pay  his 
liens  against  it.  The  acceptance  of  Clark^s  advance  bid,  under  the  circum- 
stances, was  not,  therefore,  an  error  to  the  prejudice  of  the  appellant.  As 
we  have  seen,  it  would  not  have  been  error  in  the  court  to  have  refused  to  set 
aside  the  sale  without  any  such  offer. 

It  is  also  assigned  as  error  that  the  court,  in  its  decree,  required  the  debtor 
to  give  a  bond  of  8200,  before  the  sale  could  be  set  aside.  The  decree  pro- 
vided: "But  if  the  plaintiff,  or  some  one  for  him,  shall,  within  twenty  days 
from  this  date,  ^ve  to  the  special  commissioner  a  bond  with  good  security  in 
the  penalty  of  8200,  with  condition  that,  on  a  resale  of  said  property,  it  shall 
sell  for  82,750,  or  the  parties  to  the  bond  will  pay  8200,  then  the  said  com- 
missioner shall  resell  the  said  property  on  the  same  terms,  and  after  the  same 
advertisement  as  before;  otherwise,  the  said  sale  shall  stand  confirmed  to  the 
purchaser  at  the  price  of  82,500.**  Of  course,  this  was  all  irregular;  no  ad- 
vanced bid  had  been  made  by  the  debtor,  and  a  bond  could  not  be  properly 
executed  payable  to  the  commissioner.  The  manner  in  which  a  sale  can  be 
set  aside  on  an  advance  bid  is  shown  in  Stetoart  v.  Stewart,  27  W.  Va.  177. 
This  provision  should  not  have  been  inserted,  and  the  decree  must  be  corrected 
tj  striking  out  said  provision;  and  as  the  error  was  not  to  the  prejudice  of  the 
appellant  when  it  is  thus  corrected,  both  decrees  appealed  from  are  affirmed, 
with  costs. 

Qreen,  Snydsb,  and  Woods,  JJ.,  concurred. 
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^  Solomon  9.  Tabyer. 

(Supreme  Cbwi  of  Oeorgia.    October  28, 1887.) 

Waktb— Aonov  vr  Rkmairdbb-Mah— Plbadihg. 

Complainant,  as  remainder-man  under  the  will  of  defendant's  testator,  filed  a 
bill  for  discovery  and  receiver,  alleging  tbat  the  inventory  of  the  estate  returned 
by  the  appraisera  showed  that,  at  the  time  defendant  took  charge  thereof,  it  waa 
worth  $100,000,  and  that  by  the  tax  returns  of  defendant  it  is  now  worth  only  $24,- 
000.  Held,  that  the  allegations  of  the  bill  are  sufficient  to  show  mismanagement  of 
the  estate;  and  a  demurrer  to  the  bill,  on  the  ground  that  it  shows  no  equity,  waa 
properly  overruled. 

Error  from  Buperior  court,  Fulton  county;  Mabshall  J.  Glabke,  Judge. 

In  equity.  Mrs.  Tarver,  as  a  legatee  under  her  father's  will,  filed  this  bill 
against  Mrs.  Solomon,  widow  and  executrix  of  -the  deceased,  praying  for  a 
discovery*  an  in  j  unction,  and  a  recei  ver.  Defendant  demurred  to  the  bill,  and 
the  demurrer  was  overruled;  thereupon  defendant  took  this  writ. 

Hopkins  d  Glenn,  for  plaintiff  in  error.  CatuUert  Thomson  dk  CaudHeTf 
for  defendant  in  error. 

BLAin>FOBJ>,  J.  In  this  case  Mn.  Tarver  filed  a  bill  against  Mrs.  Solomon, 
who  was  the  executrix  of  William  Solomon,  her  husband,  for  discovery,  in- 
junction, and  for  a  receiver.  The  bill  is  very  meager  in  its  allegations,  but 
iocs  allege  that  the  inventory  of  this  estate,  as  returned  by  the  appraisers, 
showed  that,  at  the  time  Mrs.  Solomon  took  charge  of  it,  it  was  worth  some 
$100,000;  and  that  by  the  tax  returns  of  Mrs.  Solomon  it  is  now  worth  only 
S24,000.  It  also  sets  forth  a  copy  of  the  will  of  Mr.  Solomon.  By  that  will 
he  gave  to  his  wife  all  of  his  property  during  her  life  or  widowhood,  and  pro- 
vided that  at  her  death  or  marriage  it  should  bedivided  between  the  complain- 
ant in  this  bill,  Mrs.  Tarver,  Mrs.  French,  and  his  son,  Charlton  Smith  Solo- 
mon. It  further  provided  that  his  executrix  (his  wife  being  the  only  one 
named  as  executrix,  and  no  one  else  having  qualified  as  executor)  should  have 
a  right  to  sell  any  of  this  property,  real  or  personal,  at  public  or  private  sale, 
without  any  order  of  the  court  for  that  purpose;  and  that  the  legatees  men- 
tioned should  have  no  right  to  interfere  or  complain.  But  the  will  does  not 
dispense  with  the  necessity  of  the  executrix's  making  returns  to  the  ordinary,  by 
any  provision  therein,  or  any  implication  we  can  draw  from  it.  The  executrix  is 
enjoined  by  the  will  to  manage  the  property  for  the  best  interests  of  the  testa- 
tor's children  named  as  his  legatees.  Mrs.  Tarver  was  one  of  the  legatees  having 
an  interest  in  this  property  after  the  death  of  her  mother,  and  she  had  a  right 
to  know  the  status  of  the  estate  in  the  hands  of  the  executrix ;  and,  if  the  ex* 
ecutrix  was  mismanaging  the  estate  to  her  detriment,  she  would  have  a  right 
to  have  a  receiver  appointed  to  take  charge  of  it  and  manage  it.  The  court 
below  only  granted  an  injunction.  This  bill  was  demurr^  to  specially  by 
Mrs.  Solomon,  on  the  ground  that  Charlton  Smith  Solomon  and  Mrs.  French 
were  not  parties,  and  upon  the  further  ground  that  there  was  no  equity  in  the 
bill.  The  court  overruled  the  demurrer,  and  that  is  the  ground  of  error  al- 
leged. 

While  we  think  the  bill  was  a  very  meager  one,  and  that  from  the  facts  set 
forth  in  the  affidavits  to  sustain  it  stronger  allegations  could  have  been  made, 
yet  we  think  there  is  equity  in  the  bill,  and  that  there  is  sufficient  alleged  to 
show  that  the  executrix  is  mismanaging  the  estate.  That  an  estate  ran  down 
from  $100,000  to  $24,000,  without  more,  would  seem  to  indicate  some  mis- 
management on  the  part  of  those  in  charge  of  it.  Hence  we  think  the  court 
did  right  to  over^rule  the  demurrer,  and  retain  this  bill  10  the  hearing.  Judg- 
ment affirmed. 
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(79  Oa.  767)  _  ^ 

DaYXB  t>.  6TAXB. 

(^piWM  Court  0/  Owrgiau   Norombar  S»  1887.) 

A8BAUL.T— IHTBNT  TO  KHJr— RBSISTUie  ABBMr—FAimiUI  TO  DlOLAMi  OVflCXAL  CHA»- 

▲OTBB. 

On  the  trial  for  assaidt  with  intent  to  moxderf  it  was  in  evidenoe  that  the  person 
assaulted  had  been  appointed  bv  a  constable  to  arrest  defendant,  that  he  went  to  his 
house,  and,  not  telling  nim  of  his  appointments  or  that  he  had  a  warrant  tried  to  ar- 
rest him.  Defendant  went  into  his  house,  and  when  the  deputy  attempted  to  enter. 
Sistol  iA  hand,  shot  him.  Held  that,  as  it  would  not  have  been  murder  if  he  had 
led  from  his  wounds,  defendant  should  not  have  been  oonvioted  of  assault  with  in- 
tent to  murder. 

Error  from  superior  court,  Washington  county;  Hikes*  Judge. 

Ephraim  Davis  was  convicted  of  an  assault  with  intent  to  murder  one 
Tompkins,  who  attempted  t6  arrest  him,  without  reading  his  warrant  or  in- 
forming  him  that  he  was  deputized  to  arrest  him.  From  this  conviction  he 
brings  error. 

Twiggs  dt  Verdery^  for  plaintiff  in  error.  O.  H»  Rogers^  Sol.  Gen.,  (by 
Harrison  d  Peeples,)  for  defendant  in  error. 

SmMONS,  J.  Ephraim  Davis  was  indicted  by  the  grand  Jury  of  Washing- 
ton county  for  the  offense  of  assault  with  intent  to  murdei*.  Upon  the  trial  of 
the  case,  he  was  convicted.  He  made  a  motion  for  new  trial  on  two  grounds: 
(1)  that  the  verdict  was  contrary  to  law  and  to  the  evidence;  (2)  that  the  ver- 
dict was  wholly  without  evidence  to  support  it.  The  case  was  tried  by  Judge 
Oarswell,  and  the  motion  for  new  trial  was  heard  and  refused  by  Judge 
HiNES,  the  present  judge  of  the  middle  circuit. 

It  appears  from  the  evidence  in  the  case  that  a  warrant  had  been  sued  out 
against  the  defendant  by  one  Grafton,  a  constable  of  the  district  in  whidb  he 
and  the  defendant  lived.  This  warrant  was  issued  by  the  magistrate  upon 
Grafton's  affidavit,  and  placed  in  the  hands  of  Grafton  to  execute.  Grafton 
claimed  to  have  deputized  one  Tompkinis  to  execute  the  dame.  Tompkins 
went  to  the  house  of  the  defendant,  and  without  informing  him  that  he  had  a 
wtirrant  for  his  arrest,  or  that  he  had  been  deputized  by  the  constable,  under- 
took to  arrest  the  defendant,  and  the  defendant  resisted  and  broke  loose  from 
Tompkins,  running  around  his  house,  Tompkins  following  him ;  and  be  finally 
ran  into  the  back  door  of  his  house,  and,  upon  Tompkins*  attempting  to  enter 
with  a  pistol  in  his  hand,  the  defendant  shot  him  with  a  single-barreled  shot- 
gun, loaded  with  squirrel  shot.  Under  this  statement  of  facts,  we  think  the 
court  erred  in  refusing  a  new  trial  in  this  case. 

If  Tompkins  was  an  officer  of  the  law,  he  should  have  informed  the  defend- 
ant of  the  fact,  and  of  the  additional  fact  that  he  had  a  warrant  for  his  ar- 
rest. ''The  officer  must  at  the  time  be  engaged  in  executing  his  duties,  and 
the  defendant  must  be  notified  thereof;  and,  unless  there  be  notification  or 
knowledge  to  this  effect,  the  killing  of  the  officer  in  resisting  the  arrest  will 
not  be  murder.  Thus,  where  a  bailiff  pushed  abruptly  and  violently  into  a 
gentleman's  chamber  early  in  the  morning,  in  order  to  arrest  him,  but  not 
telling  his  business  or  using  words  of  arrest,  and  the  party,  not  knowing  that 
the  other  was  an  officer,  in  the  first  surprise  snatched  down  a  sword  which 
hung  in  his  room  and  killed  the  bailiff,  this  was  ruled  to  be  only  manslaugh- 
ter. "  1  Whart.  Grim.  Law,  g  648.  There  was  no  notice  given  the  defendant 
by  Tompkins  that  he  was  an  officer,  or  that  he  had  a  warrant  for  his  arrest. 
It  is  claimed  by  the  state  that  he  was  acting  as  the  posse  of  the  constable.  If 
he  was,  we  think  that  the  constable  should  have  accompanied  him,  or  at  least 
that  he  should  have  informed  the  defendant  that  he  was  acting  under  the  au- 
thority of  the  constable.  We  doubt,  however,  under-  the  facts  in  this  case, 
whether  Grafton,  the  constable,  had  the  right  to  deputize  Tompkins  or  sum- 
moned him  as  a  posse  to  assist  him  in  the  execution  of  the  warrant.   Grafton 


Digitized  by 


Google 


6a.]  Boencc  v.  palmeb.  319 

was  the  prosecator  in  the  case,  and  we  think  it  was  improper,  at  least,  for 
the  magistrate  to  ^ve  the  prosecator  the  warrant  to  execute,  even  though  he 
was  a  constahle  of  the  district. 

But  we  put  the  case  on  the  ground  that  Tompkins,  not  having  informed 
the  defendant  that  he  was  an  officer,  and  that  he  had  a  warrant  for  his  arrest, 
and  the  defendant  having  gone  into  his  house,  and  Tompkins  endeavoring  to 
ehter  the  house  with  a  pistol  in  his  hand  for  the  purpose  of  completing  the 
arrest,  and  the  defendant  not  knowing  that  he  was  an  officer,  he  had  a  right 
to  resist  such  arrest:  and  if  Tompkins  had  died  from  the  wounds  inflicted  by 
the  defendant,  under  the  facts  disclosed  by  this  record,  it  would  not  have 
been  murder;  and  therefore  he  ought  not  to  have  been  convicted  of  an  assault 
with  intent  to  murder.    2  Bish.  Crim.  Law,  §  658.    Judgment  reversed. 


(79  Ga.  680) 

BosnoK  V.  Palweb  et  al. 

{Supreme  Cctwrt  of  Oeorgia.    November  5, 1887.) 

LnoTATioH  or  AonoKfr— Bab  07,  on  Plbadinos— Ckrtiobasi. 

Where  Judgment  Is  rendered  for  plaintiff,  on  pleadings  which  show  on  their  fiuse 
that  the  action  is  barred  by  limitation,  such  judgment  snoTild  be  reversed  on  certio- 
mri. 

Error  from  superior  court,  Washington  county;  Lumpkin,  Judge. 

Palmer  &  Deppish,  plaintiffs,  sued  £•  O.  Bo3tick,  administrator  of  B.  W. 
Holt,  defendant,  before  a  justice,  in  March,  1882,  on  an  open  account  made 
in  July,  1875.  Defendant  pleaded  statute  of  limitations.  Judgment  was 
rendered  for  plaintifl!,  and  defendant  sued  out  writ  of  certiorari  to  the  supe- 
rior court.  The  justice,  in  answer,  showed  that  he  had  entered  judgment  on 
the  above  facts,  and  the  court  dismissed  the  writ,  and  defendant  appealed. 

/.  A.  Robaon,  for  plaintiff  in  error.   No  appearance  for  defendants  in  error. 

Simmons,  J.  It  appears  from  the  record  in  this  case  that  Palmer  &  Dep- 
pish brought  suit  against  £.  O.  Bostick,  administrator  of  D.  W.  Holt,  in  a 
justice's  court,  In  March,  1882,  on  an  open  account  made  by  the  intestate  in 
July,  1875.  The  defendant  filed  a  plea  of  the  statute  of  limitations,  and  the 
magistrate  gave  judgment  for  the  plaintiff.  The  defendant  sued  out  a  writ 
of  certiorari  to  the  superior  court, which  was  answered  by  the  magistrate,  ad* 
mitting  in  his  answer  that  the  account  was  dated  in  July,  1875;  that  the  suit 
was  brought  in  March,  1882;  and  that  he  had  entered  up  judgment  against 
the  defendant  as  administrator.  When  the  case  was  called  in  the  superior 
court  for  trial,  a  motion  was  made  to  dismiss  the  certiorari,  because  the 
amount  sued  on  was  under  $50,  and,  there  being  a  question  of  fact  in  the  case, 
an  appeal,  and  not  certiorari,  was  the  remedy.  The  court  granted  the  mo- 
tion, and  dismissed  the  certiorari.  The  defendant  sued  out  his  bill  of  excep- 
tions to  the  judgment  of  the  court  dismissing  the  certiorari,  and  assigned  the 
same  as  error.  The  only  question  in  the  case,  therefore,  is  whether  it  was  a 
question  of  law  or  fact  made  in  the  certiorari. 

The  plaintiff  sued  on  an  account  which  on  its  face  was  barred  by  the  stat- 
ute of  limitations,  and  the  defendant  tiled  his  plea  of  the  statute  of  limitations. 
We  think  that  when  that  plea  was  filed,  it  appealing  on  the  face  of  the  plead- 
ings that  the  account  was  barred,  it  was  incumbent  on  the  plaintiff  to  show 
faets  taking  it  out  of  that  plea.  He  ought  to  have  shown,  if  he  could,  that 
Holt,  the  intestate,  who  had  contracted  the  account,  had  died  at  a  certain 
time,  and  that  there  was  no  administration  on  his  estate  until  a  certain  time; 
so  that  the  plaintiff  could  not  have  brought  suit  within  the  statutory  period. 
This  he  failed  to  do,  and  as  the  account  showed  on  its  face  that  it  was  barred, 
and  no  facts  being  proved  to  show  that  the  statute  had  not  run,  it  was  a  ques« 
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tion  of  law,  and  not  a  question  of  fact>  as  to  whether  it  was  barred  or  not,  and 
the  court  erred  in  dismissing  the  certiorari  for  the  reason  that  a  question  of 
fact  was  involved.    Judgment  reversed. 


(79  Ga.   588) 

Harrison  v.  Riser. 
(Supreme  Comrt  of  Georgia.    October  80, 1887.) 

I.  Master  ant>  Servant— Liability  op  Master  —  Imdependbnt  Contbagtob--Ooi>b 
Ga.  §§  2962,  2968. 

Code  Ga.  %%  2962,  3968,  declare  that  the  employer  Is  only  by  ratificatioii  responai- 
ble  for  torts  committed  for  his  benefit  by  his  employe,  when  the  latter  exerdses  an 
independent  business,  and  in  it  is  not  subject  to  tne  control  and  immediate  direction 
of  the  employer.  J7eld,  that  the  owner  of  a  house,  which  was  damaged  through  the 
negligent  manner  in  which  the  defendant's  contractor  excavated  the  adjoining 
grounds,  could  not  recover,  there  being  no  evidence  that  the  defendant  ratified  his 
actions,  or  had  any  immediate  direction  or  control  over  his  work. 

8.  Same. 

Under  the  above  sections  the  employer's  agent  may  supervise  the  work,  for  the 
mere  purpose  of  seeing  that  it  is  done  In  conformity  with  the  contract,  without  ren- 
dering him  liable. 

8.  Same. 

In  such  an  action  the  general  plea  is  sufficient  to  warrant  the  charge  to  the  jury 
to  inquire  whether  the  defendant  is  responsible  for  the  work  done  in  the  excavation. 

4.  Dbposition— Afplioation  fob  Rbtubn— Discretion  of  CJoubt. 

In  an  action  for  injury  to  the  plaintilf' s  house  through  the  careless  manner  in 
which  the  defendant  excavated  the  adjoining  property,  the  piaintifl  introduced  the 
testimony  of  the  defendant  to  the  effect  that  ne  employed  an  independent  contractor 
to  do  the  work.  Held,  that  the  granting  of  an  application  made  by  the  plaintiff, 
during  the  concluding  speech  .to  the  ju^  oy  the  defendant,  for  the  return  of  a  com- 
mission granted  to  take  the  testimony  of  the  contractor,  which  was  still  in  the  hands 
of  the  defendant's  counsel,  who  acted  as  commissioner,  together  with  plaintiff's,  Ib 
in  the  discretion  of  the  court. 

5.  Bvibbnoe^Pbesumftion— Possession  of  WRrrrBN  Contbaot. 

In  an  action  against  an  adjoining  owner,  for  injuries  caused  to  plaintiff's  house 
by  excavations,  which  plaintiff  showed  were  made  by  an  independent  contractor, 
an  instruction  that,  if  defendant  made  a  contract  in  writing  witn  the  contractor  rfr> 
lieving  defendant  from  liability,  the  law  presumes  that  such  contract  is  in  his  poa- 
sessioiL,  is  erroneous. 

a.  Samb— PBBSUMFnoN— Fbom  Possbssion  of  Docdmbnt. 

In  such  an  action,  a  charge  that  where  the  proof  shows  evidence  to  be  in  exist- 
ence which,  if  produced,  would  show  the  truth  of  the  matter  in  controversy,  and 
that  it  is  within  the  control  of  the  defendant,  and  he  fails  to  produce  it,  the  pre- 
sumption of  law  is  that,  if  it  were  produced,  it  would  be  against  his  Interest,  is 
erroneous.* 

7.  Appeal— Harmubss  Error— Mbaburb  of  Damages. 

Where  the  plaintiff  is  not  entitled  to  recover,  a  charge  to  the  jury  that  the  meaa- 
ure  of  damages  is  the  difference  between  the  value  of  the  property  before  the  injury 
was  done,  and  its  value  afterwards,  is  harmless  error. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clabke,  Judge. 

Action  on  the  case  brought  by  Harrison,  plaintiff  in  error,  against  Mrs. 
Riser,  to  recover  damages  for  injuries  caused  to  his  house  by  excavations  made 
oy  defendant's  contractor  in  adjoining  property. 

Geo,  T.  Fry,  for  plaintiff  in  error.  Candler^  Thomson  A  Candler^  for  de- 
fendant in  error. 

Blandford,  J.  The  plaintiff  in  error  brought  his  action  against  the  de- 
fendant in  error  to  recover  damages  which  he  alleged  he  received  by  reason 
of  the  careless  and  negligent  manner  in  which  the  defendant  had  excavated 
her  grounds  adjoining  the  plaintiff's  building,  whereby  the  plaintiff's  house 

^  As  to  the  presumption  arising  against  a  party  from  tne  fact  of  the  suppression  of 
evidence  withm  his  power  to  produce,  seeTowne  v.  Mllner,  (Kan.)  1  Pac.  Rep.  618; 
Houser  v.  Austin,  (Idaho,)  10  Pac.  Rep.  87;  Bank  v.  Huntoon,  (Kan.)  11  Pac.  Rep.  809: 
Sharon  v.  Hm,  26  Fed.  Rep.  887. 
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was  injured  and  damaged.  The  case  went  to  trial,  and  a  verdict  was  had  for 
the  defendant;  and  thereupon  the  plaintiff  moved  the  court  for  a  new  trial,  on 
several  grounds. 

1 .  Besides  the  general  grounds,  the  motion  for  new  trial  alleges  that  the 
court  erred  during  the  progress  of  the  trial  in  denying  and  refusing  the  prayer 
of  the  plaintiff,  in  which  he  prayed  that  W.  S.  Thomson,  Esq.,  one  of  the  de- 
fendant's counsel,  who  had  acted  as  a  commissioner,  together  with  the  plain- 
tiff's counsel,  in  taking  the  testimony  of  McGilvray,  be  required  to  return  the 
same  into  court,  it  being  alleged  that  sucli  testimony  was  still  in  the  hands  of 
Thomson.  It  appeared  that  this  application  was  made  after  the  opening  speech 
to  the  Jury  by  defendant's  counsel,  and  the  reply  thereto  by  the  plaintiff's 
counsel*  and  during  the  concluding  speech  by  the  defendant's  counsel,  the  de- 
fendant being  entitled  to  open  and  conclude  the  case.  We  see  no  error  in 
this  ruling  of  the  coui-t.  If  the  testimony  was  material,  the  application  came 
too  late.*  Besides,  it  was  in  the  discretion  of  the  court  to  stop  the  case  and 
compel  the  testimony  to  be  brought  in,  and  to  allow  the  same  to  be  introduced 
in  evidence,  thereby  reopening  the  whole  case.  This  discretion  of  the  court 
we  do  not  feel  authorized  to  interefere  with,  as  we  are  satisfied  in  this  case 
that  no  injustice  was  done  to  the  plaintiff. 

.  2.  It  is  further  alleged  by  plaintiff  in  error  that  the  court  refused  to  give  the 
following  charge,  requested  by  counsel  for  the  plaintiff:  ''Where  the  proof 
shows  that  there  is  evidence  in  existence  which,  if  produced,  would  show  the 
truth  of  the  matter  in  controversy,  and  that  evidence  is  within  the  control  of 
one  of  the  parties  to  be  affected  by  it,  and  such  party  fails  to  produce  such  evi- 
dence, the  presumption  of  law  is  that»  if  the  evidence  were  produced,  it  would 
be  against  the  interest  of  the  party  withholding  or  failing  to  produce  it." 
Under  the  facts  of  this  case  there  was  no  error  on  the  part  of  the  court  in 
refusing  to  give  this  charge,  inasmuch  as  the  plaintiff  had  introduced  the  tes- 
timony of  the  defendant  herself  to  the  effect  that  she  had  employed  McGilvray 
as  an  independent  contractor,  and  had  him  to  build  her  house,  and  had  no 
control  over  the  work. 

8.  Another  error  complained  of  is  that  the  court  refused  to  instruct  the 
jury  as  follows:  "If  the  evidence  shows  that  the  defendant  made  a  contract 
in  writing  with  McGilvray,  that,  she  claims,  relieves  her  from  liability  to  the 
plaintiff,  the  presumption  of  law,  in  the  absence  of  proof  to  the  contrary,  is 
that  such  contract  is  in  her  possession  or  subject  to  her  control."  This  re- 
quest is  without  merit,  for  the  reason  that  the  plaintiff  himself  had  shown  to 
the  court  and  jury  that  a  contract  was  made  by  the  defendant  with  McGilvray, 
as  an  independent  contractor,  to  do  this  work,  and  that  she  had  no  control  of 
the  same. 

4.  It  is  further  alleged  that  the  court  erred  In  charging  the  jury  as  follows: 
"Under  this  plea  of  the  general  issue,  the  defendant  specially  maintains, 
among  other  things,  that  she  is  not  liable  to  the  plaintiff,  because  the  work  of 
which  the  plaintiff  complains  was  committed  by  her  to  an  independent  con- 
tractor, she  herself  having  no  direction  as  to  the  manner  of  doing  the  work." . 
We  see  no  error  in  this  charge.  Ck)de,  §  2962,  declares:  "The  employer  is 
not  responsible  for  torts  committed  by  his  employe,  when  the  latter  exercises 
an  independent  business,  and  in  it  is  not  subject  to  the  control  and  irnme* 
diate  direction  of  the  employer."  Another  section  (2968)  declares  that,  "by 
ratification  of  a  tort  committed  for  one's  benefit,  the  ratifier  becomes  liable  ar 
if  he  committed  it;  otherwise,  if  the  act  was  done  for  the  benefit  of  a  thiro 
person."  There  is  no  evidence  in  this  record  that  the  defendant  ratified  in 
any  manner  any  action  of  the  employe,  McGilvray,  which  caused  the  injury 
to  the  plaintiff's  house;  and  hence  the  charge  rests  upon  section  2962  of  the 
Code,  and  is  correct. 

5.  Another  charge  excepted  to  is  that  the  court  instructed  the  jury  as  fol* 
loTi's:   ''I  direct  you  to  inquire,  in  the  first  place,  whether  or  not  this  defend* 
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ant,  Mrs.  Eiser,  is  to  be  treated  as  responsible  for  the  work  done  in  the  exca- 
vation, as  it  was  done*  She  says  she  is  not  responsible,  and  the  plaintifP  says 
she  is.  She  says  she  is  not  so  responsible,  because  she  committed  it  alto- 
gether to  an  independent  contractor,  over  whose  work  she  exercised  no  direc- 
tion as  to  the  manner  in  which  he  should  execute  it.  I  read  you  as  a  rule  for 
your  guidance  a  section  of  the  Code  of  this  state  in  this  connection:  'The 
employer  is  not  responsible  for  torts, — [that  word  '*  torts "  means  wrongs.!  The 
employer  is  not  responsible  for  torts  conmiitted  by  his  employe  when  the  lat- 
ter exercises  an  independent  business,  and  in  it  [that  is,  in  the  business]  is  not 
subject  to  the  immediate  direction  and  control  of  the  employer.'  You  per- 
ceive from  that  statement  of  the  law  that,  where  one  has  a  lawful  work  to 
do,  and  employs  another  who  has  an  independent  business  of  his  own,  includ- 
ing work  of  that  class  to  do,  and  where  he  does  not  himself  exercise  any 
direction  as  to  how  it  shall  be  done,  the  employer  is  not  responsible  for  any 
wrongs  that  the  employe  may  commit  in  the  course  of  that  work."  The  main 
objectipn  to  this  part  of  the  charge  is  upon  the  ground  that  the  defendant 
has  no  plea  which  authorizes  it,  and  upon  which  to  base  the  charge.  The 
complaint  is  not  that  the  charge  is  not  law,  but  that  it  should  not  have  been 
given  in  this  case,  because  there  is  no  plea  to  warrant  it.  We  think  the  plea 
of  the  general  issue  was  sufficient  to  warrant  the  charge.  It  does  not  appear 
that  the  contractor  was  employed  to  do  the  work  in  the  manner  in  which  it 
was  done;  but  it  may  be  fairly  inferred  from  the  record  that  it  was  a  lawful 
work,  a  work  which  could  have  been  done  in  a  lawful  manner,  so  as  to  have 
caused  no  injury  to  the  plaintiff,  as  alleged  in  the  declaration.  Hence  it  is  to 
be  presumed  that  the  employe  was  employed  to  do  this  work  in  a  lawful  man- 
ner, and  not  in  a  negligent  and  unlawful  manner. 

6.  Another  assignment  of  error  is  tliat  the  court  erred  in  instructing  the 
jury  as  follows:  "Kow,  this  rule  of  law  must,  of  course,  be  applied  to  the 
case  at  bar.  If  you  should  believe  from  the  evidence  introduced  to  your  at- 
tention that  Mrs.  Kiser  employed  one  McGilvray  to  do  the  work  of  construct- 
ing her  building,  including  the  excavation  necessary  for  that  purpose,  and  she 
herself  did  not  give  him  direction  as  to  the  manner  of  doing  the  work,  then 
she  could  not  be  held  responsible  for  the  work  as  done. ''  It  follows  from 
what  has  been  already  said  that  this  is  a  legal  charge.  Taking  the  instruo- 
tions  of  the  court  which  had  already  been  given,  there  is  no  reasonable  excep- 
tion to  this  charge  of  the  court. 

7.  It  is  further  assigned  as  error  that  the  court  charged  the  jury  as  follows: 
"If  she  bad  an  agent,  and  that  agent  supervised  the  work  for  the  mere  pur- 
pose of  seeing  that  it  was  done  in  conformity  with  the  contract,  and  without 
interfering  as  to  the  particular  method  in  which  it  was  to  be  done,  or  the 
means  by  which  a  given  result  was  to  be  accomplished,  that  would  not  be 
held  in  law  to  be  a  control  and  direction  of  the  work  by  her."  If  she;  or  her 
agents  had  no  immediate  direction  or  control  of  the  employe,  then  she  would 
not  be  held  responsible  for  the  manner  in  which  the  work  was  done,  unless 
she  in  some  manner  ratified  it,  knew  how  it  was  done,  knew  that  it  was  cal- 
culated to  injure  the  property  of  the  plaintiff,  and  ratified  the  work;  then  she 
would  be  liable. 

8.  Complaint  is  made  that  the  court  erred  as  to  the  measure  of  damages; 
having  charged  the  jury  on  this  subject  that  the  measure  of  damages  was  the 
difference  between  the  value  of  the  property  before  the  injury  was  done  and 
its  value  after  it  was  done.  We  do  not  think  this  was  a  correct  measure  of 
damages  in  this  case,  but,  on  the  contrary,  we  are  of  the  opinion  that  if  the 
plaintiff  was  entitled  to  recover  any  damages  he  would  be  entitled  to  recover 
whatever  sum  it  would  take  to  put  the  house  in  the  condition  in  which  it 
was  before  it  was  injured.  The  complaint  is  that  the  plaintiff's  house  was 
Injured,  not  that  the  land  was  injured;  and  we  know  of  no  better  rule  than 
that  which  we, have  stated*    But,  although,  this  is  error,  it  is  not  a  material 
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error  in  this  case,  inasmuch  as,  from  the  foots  of  the  oase,  the  vierdict  of  the 
Jury  was  right,  and  the  plaintiff  was  not  entitled  to  recover  any  damages. 

After  a  careful  consideration  of  this  record,  we  are  of  the  opinion  that  the 
oourt  committed  no  error  in  refusing  a  new  trial.    Judgment  affirmed. 


(80  Ga.  89) 

HoGKENHULL  et  ah  D.  Inman  et  al. 
(Sv/preme  Covat  of  OeorgUh.    October  7, 1887.) 

1.  DiBi>— EzBounoN  WITH  Bond  tor  Titlb— Subrbxdbb  or  Bond— ExBounoH  ov  Sbo- 
OND  Deed. 

A  deed,  absolute  in  form,  conveyed  certain  real  estate,  the  grantor  taking  from  the 
grantee  a  bond  for  title,  which  showed  that  the  pnrpose  of  the  conveyance  was  to 
secure  a  loan  to  the  grantor.  Afterwards  the  ffrantor  made  a  similar  deed,  and 
took  a  like  bond,  conveyinff  the  same  land  to  another  person,  who  had  knowledge  of 
the  first  deed,  to  indemnify  him  as  security  on  a  note  for  the  grantor.  Before  the 
second  deed  was  put  on  record,  and  without  any  knowledge  of  It  on  the  part  of  the 
first  grantee,  he  took  a  second  deed  from  the  grantor  for  the  property,  conveying 
all  interest  that  the  erantor  had  therein,  in  consideration  of  the  previous  loan^  ana 
a  balance  in  cash,  ana  the  surrender  of  tne  bond  for  title.  Hield,  that  the  first  and 
third  deeds  together  conveyed  a  perfect  title,  and  the  land  was  not  subject  to  the 
debt  of  ttie  grantee  in  the  second  deed. 

8.  Sams— RxcoBDiNe— NonoB. 

In  such  case,  TieZd,  that  the  third  deed  took  precedence  over  the  prior  deed  made 
by  the  same  person,  but  not  recorded  under  Code  Ga.  %  2705,  providing  that  deeds 
conveying  land  shall  be  recorded  in  one  year  from  date,  or,  upon  failure,  shaU  lose 
priority  over  a  subsequent  deed  from  the  vendor,  recorded  in  time,  and  taken  with- 
out nouce  of  the  existence  of  the  first  deed. 

Error  from  superior  oourt,  Fulton  county;  M.  J.  Clabkb,  Judge. 

Suit  in  chancery  to  enforce  a  deed  as  an  equitable  mortgage  f^^nst  real 
estate.    Decree  for  defendants,  and  plaintifT  brought  this  writ. 

Geo.  N.  db  2>.  P.  Lester^  for  plaintifb  in  error.  BllU  d  €Hray,  for  defend- 
ants in  error. 

Simmons,  J.  The  record  of  this  case  discloses  the  following  facts,  as  found 
by  the  presiding  judge  below,  who,  by  consent  of  the  parties,  tried  the  case 
without  the  intervention  of  a  jury:  On  February  9, 1875,  J.  S.  Oliver  and  his 
wife,  by  warranty  deed,  conveyed  to  S.  M.  Inman,  in  fee-simple,  a  certain  lot 
situated  in  the  city  of  Atlanta.  This  deed  was  recorded  January  18,  1876. 
The  purpose  of  it.  was  to  secure  Inman  in  a  loan  of  •5,000,  which  he  made  to 
Oliver;  and  Inman  gave  Oliver  a  bond  for  title  to  the  land.  On  January  1, 
1876,  Oliver,  with  the  consent  of  his  wife,  conveyed  the  same  land  to  John 
HockenhuU,  by  a  deed  similar  to  the  one  made  to  Inman.  This  deed  was  to 
secure  HockenhuU  from  any  loss  by  reason  of  his  having  become  security  for 
Oliver  on  a  promissory  note  for  81,800,  payable  to  Lawson  Black.  The  land 
was  warranted  in  the  deed  to  HockenhuU  to  be  unincumbered,  except  by  one 
mortgage.  HockenhuU,  when  he  accepted  this  deed,  knew  of  Inman's  deed 
Oliver  received  from  HockenhuU  a  bond  for  title.  On  April  29,  1878,  Oliver 
made  a  second  deed  to  Inman,  in  which  he  bargained,  sold,  transferred,  and 
conveyed  to  said  Inman,  his  heirs  and  assigns,  all  his  right,  title,  and  interest 
in  said  lot,  in  consideration  of  $8,500,  to  have  and  to  hold  the  same,  with  all 
the  rights,  members,  and  appurtenances  to  the  same  belonging,  or  in  anywise 
appertaining  to  him,  the  said  Inman,  his  heirs  and  assigns,  forever,  in  fee* 
simple.  The  deed  also  contains  a  warranty  against  the  grantor  and  all  per- 
sons claiming  under  him.  This  deed  was  recorded  May  6,  1878.  The  value 
of  the  property  was  found  to  be  $7,500  or  $8,000.  When  Inman  accepted  it, 
he  had  no  notice  whatever  of  the  deed  from  Oliver  to  HockenhuU.  There 
was  an  arrangement  between  Oliver  and  HockenhuU,  that  HockenhuU's  deed 
should  not  be  recorded.  It  was  not  recorded  until  November  11, 1879.  Hock- 
enhuU paid  Black  the  note  on  which  he  was  security.  Upon  the  payment  of 
the  note,  he  filed  this  bill,  seeking  to  foreclose  the  deed  from  Oliver  to  him  as 
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an  equitable  mortgage.  Upon  the  trial  of  the  case,  the  Judge  below  found 
the  foregoing  facts,  and  decreed  that  Inman  had  the  legal  title  to  the  prop- 
erty, and  that  it  was  not  subject  to  HockenhulPs  debt.  The  plaintiff  in  error 
made  a  motion  for  new  trial,  upon  the  several  grounds  stated  therein,  which 
motion  was  overruled  by  the  presiding  judge;  and  to  this  refusal  to  grant  a 
new  trial  the  plaintiff  in  error  excepted,  and  assigns  the  same  as  error. 

Only  two  questions  were  insisted  on  before  us  by  the  counsel  for  the  plain- 
tiff in  error:  (1)  That  the  second  deed  from  Oliver  to  Inman,  being  only  a 
quitclaim,  was  sufficient  to  put  Inman  upon  notice  of  a  defect  in  Oliver's 
title,  and  therefore  he  could  not  be  a  honaflde  purchaser.  (2)  That  the  sec- 
ond deed  was  void  for  uncertainty. 

As  to  whether  a  person  who  buys  land,  and  takes  only  a  quitclaim  title, 
can  be  an  innocent  purchaser,  is  in  some  doubt.  The  authorities  are  very 
conflicting  on  the  subject.  But  the  view  we  take  of  this  case  renders  it  un- 
necessary to  decide  the  question  now.  Inman  obtained  the  first  deed.  It 
was  recorded  in  the  time  prescribed  by  law.  It  conveyed  to  him  a  perfect 
legal  title.  He  could  have  recovered  on  it  in  an  action  of  ejectment.  The 
only  right  or  interest  that  Oliver  had  in  the  land  was  the  right  to  pay  the 
money  borrowed  of  Inman,  and  to  have  it  reconveyed  to  him  to  redeem  it. 
The  record  shows  that  he  was  unable  to  do  this;  and  that  Inman,  without 
any  notice  of  HockenhuU's  deed,  paid  him  $3,500  more  and  took  the  second 
deed,  and  that  Oliver  surrendered  his  bond  for  title  to  Inman.  This,  in  our 
opinion,  under  the  facts  recited,  gave  Inman  a  perfect  title.  This  brings  us 
to  the  second  point. 

It  was  argued  that  the  second  deed  was  void,  because  it  did  not  describe  the 
amount  of  interest  that  Oliver  had  in  the  land.  We  have  shown  that  all 
the  interest  he  had  was  the  right  to  redeem  it.  He  conveyed  in  his  second 
deed  all  his  right,  title,  and  interest  in  and  to  the  property,  and  warranted  it 
against  himself,  and  against  any  person  claiming  under  him.  We  think  that 
was  sufficient.  Indeed,  it  was  the  only  kind  of  deed  he  could  have  legally 
made.  It  being  a  proper  deed,  and  being  recorded  in  time,  it  takes  preced- 
ence over  one  not  recorded  in  time,  nor  even  recorded  when  this  one  was 
made  to  Inman.  Code,  §  2705.  He  had  already  made  an  absolute  deed  con- 
veying his  title,  and  the  only  thing  he  could  do  was  to  convey  or  release  his 
right  to  redeem.  This  he  did,  and  we  think  it  was  sufficient.  If  we  are 
right  in  this  view,  it  follows,  as  a  matter  of  course,  that  Hockenhull  had  no 
right  as  against  Inman  to  foreclose  his  deed  as  an  equitable  mortgage,  and 
that  the  presiding  judge  committed  no  error  in  so  ruling.  Judgment  af- 
firmed. 


(79  Qa.  463) 

West  End  &  A.  St.  B.  Go.  v.  Mozelt. 
{Supreme  Court  of  (Georgia.    October  14, 1887.) 

1.  NKOLIOBKO»— Ck)NTRIBnT0BT— AUOHTINO  FROM  StRBBT  CaR. 

In  an  action  to  recover  for  injuries  received  in  getting  off  defendant's  street  car, 
the  court  instructed  the  jury,  in  effect,  that  if.  when  plaintiff  was  in  the  act  ol  alight- 
ing, the  car  suddenly  started  at  the  will  of  the  dnver,  and  plaintiff  was  thrown 
down  and  received  injuries,  defendant  was  liable.  Held  error,  as  it  took  from  the 
iury  the  consideration  of  the  fact  whether  defendant  was  guilty  of  negligence  in  so 
Going. 
9.  Same. 

In  an  action  to  recover  for  iniuries  received  In  getting  off  defendant's  street  car. 
the  court  instructed  the  jury,  in  effect,  that  if  the  driver  only  slackened  his  speed 
when  signaled  to  stop,  and  plaintiff,  in  endeavoring  to  get  off,  was  thrown  down 
and  injured,  defendant  was  liable,  if  they  believed  that  the  driver  was  nefi^igent  in 
not  stopping.  Held  erroneous,  unless  quaUfled  by  adding  that  they  must  also  be- 
lieve that  plaintiff  used  ordinary  care  and  reasonable  diligence  to  avoid  the  oonae- 
quences  of  defendant's  act. 

Error  from  city  court  of  Atlanta;  Van  Epfs,  Judge. 
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Action  on  the  case  for  personal  Injuries  to  plaintiff  received  in  getting  off 
defendant's  street  car.  Verdict  and  judgment  for  plaintiff.  Defendant  brouglit 
this  writ. 

Brayles  &  Johnston,  for  plaintiff  in  error.  WimhUh  ^  Walker  and  /.  H. 
Lumpkin,  for  defendant  in  error. 

Blandfobd,  J.  Mozely  brought  an  action  against  this  company,  claiming 
damages  for  injuries  which  he  alleged  he  sustained  in  getting  off  the  cars  of 
the  defendant.  There  was  a  great  deal  of  evidence  introduced  on  both  sides. 
The  evidence  was  very  conflicting,  and  would  authorize  a  verdict  for  either 
party  in  the  case.  The  jury  could  have  found  for  one  as  well  as  for  the  other. 
A  motion  for  new  trial  was  made,  on  certain  grounds  by  the  company,  the 
verdict  having  gone  against  them.  It  is  only  necessary  to  notice  two  of  these 
grounds. 

1.  The  court  charged  the  jury,  "if  the  plaintiff  rang  the  bell  as  a  signal  to 
the  driver  to  stop,  and  the  car  stopped,  and  the  plaintiff,  without  fault  on  his 
part,  was  in  the  act  of  alighting,  and,  before  he  had  completely  left  the  car, 
as  by  having  one  foot  upon  the  ground  and  one  still  on  the  step,  the  car  sud- 
denly started  forward  at  the  will  of  the  driver,  and  the  plaintiff  was  by  rea- 
son of  the  start  or  jerk  thrown  to  the  ground  and  injured,  the  defendant  would 
be  liable."  We  think  this  charge  was  error.  It  took  from  the  jury  the  con- 
sideration of  the  great  fact  in  the  case  whether  the  defendant  was  guilty  of 
negligence  in  thus  doing.  It  was  for  the  jury  to  say  whether  these  facts  made 
the  defendant  negligent.  They  were  the  legal  alchemists,  as  has  been  stated 
by  a  distinguished  member  of  this  court,  to  determine  what  was  and  what 
was  not  negligence.  It  was  not  for  the  court.  This  charge  is  equivalent  to 
telling  the  jury  that  this  thing  took  place  when  the  defendant  was  negligent. 
His  saying  the  defendant  would  be  liable*  is  equivalent  to  saying  the  plaintiff 
could  recover. 

2.  The  next  charge  excepted  to  is  the  following:  "If  the  plaintiff  signaled 
the  driver  to  stop,  and  the  driver  did  not  stop  so  as  to  allow  the  plaintiff  rea- 
sonable opportunity  to  alight  with  safety,  but  only  slackened  his  speed,  and 
the  plaintiff,  to  avoid  being  carried  beyond  his  destination,  and  availing  him- 
self of  what  opportunity  was  afforded  him  to  alight,  endeavored  to  get  oft  the 
car  while  in  motion,  and  was  thrown  by  a  sudden  JQrk  of  the  car,  the  defend- 
ant would  be  liable,  provided  you  believe  from  the  evidence  that  the  driver 
was  negligent  in  not  stopping  the  car  altogether."  We  think,  also,  that  thia 
charge  was  error,  because  the  court  should  have  further  qualified  it  by  say- 
ing, "if  the  jury  further  believed  that  the  plaintiff  used  all  reasonable  and  or- 
dinary care  and  diligence  to  avoid  the  consequences  of  the  defendant's  negli- 
gence to  himself."     We  think  it  was  error  to  give  the  charge,  without  more. 

The  Judgment  of  the  court  below  is  reversed. 

(79  Ga.  778) 

West  v.  State. 
iSfwprems  Cawrt  of  Oeorgicu    November  12,  ISST.) 

1.  HomoiDB— MuBDBB— Vbrdict  of  Guh^t— Rbcommbndation  to  Mbbot. 

On  indictment  for  murder,  the  jury  returned  a  verdict  of  guilty,  with  a  recom- 
mendation to  mercy.  Held,  that  under  Acts  Ga.  1875,  p.  106,  declaring  such  a  recom- 
mendation to  mean  imprisonment  for  life,  the  verdict  was  legaL 

3.  CBnnNJLL  Law— New  Trial— Pbkjudicbd  Jxjbor— AjFiDAvrrs. 

On  indictment  for  murder,  an  affidavit  stating  that  before  the  trial  affiant  heard 
a  Juror  say  that  he  thought  defendant  ought  to  he  hung,  is  not  sufficient  evidence  of 
prejudice  to  outweigh  the  juror^s  own  oath,  and  to  disqu^ify  him  from  serving. 

8.   JUBT— ACCBPTANCB  OF—BT  GoURT  STBNOOBAPHBR^CHALLBNeE  BT  STATB. 

On  indictment  for  murder,  Uie  court  stenographer,  whose  duty  it  was  to  examine 
the  jurors  on  their  voir  dire,  put  a  juror  upon  tne  defendant,  who  accepted,  before 
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the  8tate*s  attom^  had  slgniiled  his  aooeptanoe.  Hetd,  tliat  It  was  no  part  of  tha 
dulnr  of  the  reporter  to  accept  for  the  state,  and  that  the  jaror  might  be  bhallenged 
by  we  state's  attorney. 

4  Cbimikal  L^w— Afpbai/— Bbvibw  or  Byidbngb. 

Where,  on  indictment  for  murder,  there  is  eyidenoe  of  the  guilt  of  the  accused, 
and  the  oourt  below  has  refused  to  set  aside  the  yerdict,  tiie  appellate  court  will  not 
review  tlie  eridenoe. 

Error  from  superior  court,  McDufSie  county;  Bon£Y»  Judge. 
Tfu>8.  B.  Watson  and  John  T.  West,  for  plaintiff  in  error.    Clifford  Ander- 
«on,  Atty.  Qen.f  and  Boykki  Wright,  Sol.  Gen.,  for  the  State. 

Simmons,  J.  The  plaintiff  in  error  was  tried  in  McDuffle  superior  court 
for  the  offense  of  murder,  and  the  jury  returned  a  verdict  of  guilty,  with  a 
recommendation  to  mercy.  A  motion  for  a  new  trial  was  made  upon  the 
grounds :  (1)  That  the  verdict  was  contrary  to  the  evidence ;  (2)  that  the  ver- 
dict was  decidedly  against  the  weight  of  evidence;  (3)  that  the  verdict  Was 
contrary  to  law;  (4)  that  the  court,  after  a  juror,  W.  J.  Paschal,  had  been 
put  upon  the  defendant  by  the  state,  and  accepted  as  a  jurOr  by  the  defendant, 
allowed  the  state  to  withdraw  its  acceptance  of  said  juror,  and  have  his  name 
stricken  from  the  list  of  accepted  jurors,  and  refused  to  allow  the  defendant 
to  retain  said  W.  J.  Paschal  as  a  juror  to  try  said  case,  said  juror  not  hav- 
ing been  shown  incompetent.  When  the  motion  came  on  to  be  heard,  the 
plaintiff  in  error  amended  his  motion,  and  added  the  fifth  ground,  as  follows: 
"(5)  Because  of  the  disqualification  of  the  foreman  of  the  jury  which  tried 
him,  for  that  Huriah  Reese,  one  of  the  jurors  rendering  said  verdict,  and  act- 
ing as  foreman  of  the  panel,  had  previously  to  the  trial  formed  and  expressed 
the  opinion  that  movant  was  guilty  of  murder,  and  should  be  hung;  which 
state  of  facts  was  unknown  to  movant  and  his  counsel  until  after  the  said 
trial." 

1.  There  was  no  error  in  the  court  overruling  the  motion  on  the  first  and 
second  grounds.  Tbe  evidence  is  sufQcient  to  sustain  the  verdict;  and,  the 
court  below  being  satisfied  with  the  verdict,  we  will  not  interfere  with  it  on 
those  grounds. 

2.  The  next  ground  of  exception  is  that  the  jury  found  a  verdict  of  guilty, 
and  recommended  the  piisoner  to  the  mercy  of  the  court,  instead  of  recom- 
mending that  he  be  impnsoned  in  the  penitentiary  for  life;  and  it  is  con- 
tended by  the  plaintiff  in  error  that  under  the  decision  in  Archery,  State,  85 
Ga.  5,  the  verdict  is  illegal,  and  ought  to  be  set  aside.  We  do  not  agree  with 
the  plaintiff  in  error  upon  this  question.  We  think  that  thie  act  of  1875 
(Acts  1875,  p.  106)  is  conclusive  on  this  point;  a  recommendation  to  mercy 
in  capital  cases  of  homicide  being  therein  defined  or  declared  to  mean  a  recom- 
mendation to  imprisonment  for  Uf e.  This  section  of  that  act  is  omitted  from 
the  Code  of  1882.  Judge  Blecklbt,  in  his  report  of  omissions  in  the  Code 
of  1882,  refers  to  this  section  as  one  of  the  acts  so  omitted;  and  for  some  rea- 
son it  seems  that  it  was  again  omitted  from  the  addenda  made  up  from  his 
report,  and  attached  to  the  Code.  It  was  claimed  by  the  plaintiff  in  error 
that  this  act  was  not  of  force,  and  was  repealed  by  the  act  of  1878,  amenda- 
tory to  section  4323  of  the  Code.  The  act  of  1878  simply  changed  that  sec- 
tion of  the  Code  so  as  to  permit  a  recommendation  by  the  jury  in  capital 
cases,  without  regard  to  whether  the  evidence  is  merely  circumstantial  or  not. 
And  the  act  of  1875  is  just  as  consistent  with  section  4823  after  its  amend- 
ment as  it  was  before.  This  ground  of  exception,  therefore,  cannot  be  main- 
tained. The  act  was  a  proper  subject  of  legislation,  and  beyond  doubt  is  still 
of  force.  The  act  being  of  force,  it  is  an  answer  to  the  decisions  relied  upon 
by  the  plaintiff  in  error  in  85  Ga..  (above  cited,)  and  Johnson  v.  State,  48 
Oa.  119,  and  West  v.  State,  49  Ga.45l.    Indeed,  in  our  opinion,  we  think  the 
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aet  was  passed  to  meet  the  views  of  this  court  as  pronounced  in  these  cases. 
We  therefore  hoM  that  the  yerdict  of  the  jury  in  recommending  the  prisoner 
to  mercy,  instead  of  recommending  that  he  be  imprisoned  in  the  penitentiary 
for  life,  under  the  act  of  1875,  means  the  same  as  if  they  had  recommended 
imprisonment  for  life.  The  act  declared  that  that  shall  be  the  meaning  of 
this  particular  verdict.  It  would  be  the  better  practice,  however,  for  the 
Judge  below  to  p<^t  out  always  in  his  charge  to  the  jury  the  particular  kind 
of  verdict  the  jury  should  find  in  cases  of  this  sort.  The  jury  then  would 
know  exactly  what  the  effect  of  a  recommendation  of  this  sort  would  be. 

3.  We  do  n0t  think  that  theoonrt  erred  in  the  matter  complained  of  in  the 
fourth  ground  of  the  motion.  It  seems  from  the  record  of  this  case  that,  in 
order  to  aid  the  solicitor  general,  the  court  allowed  the  reporter  or  stenog- 
rapher of  the  court  to  propound  the  questions  to  the  juiy  when  put  upon 
their  voir  dire;  the  solicitor  general  accepting  or  rejecting  the  jurors  as  they 
were  put  upon  the  state.  When  Paschal  had  qualified  himself  as  a  juror,  the 
reporter  inadvertently,  and  without  waiting  for  the  solicitor  general,  put  the 
juror  upon  the  prisoner,  and  he  was  immediately  accepted  by  the  prisoner. 
At  or  about  the  same  time,  the  solicitor  general  rejected  the  juror,  and  an- 
nounced that  it  was  not  the  duty  of  the  reporter  to  accept  the  juror  for  the 
state,  but  simplytopropoundthe  questions  to  the  jurors.  Upon  this  statement 
the  court  held  that  the  juror  had  not  been  accepted  by  the  state,  and  allowed 
the  solicitor  general  to  challenge  him.  Upon  this  statement  of  the  facts,  we  do 
not  think  this  was  error.  The  reporter  was  not  charged  with  the  duty  of  ac- 
cepting or  rejecting  jurors.  His  duty  was  simply  to  relieve  the  solicitor  gen- 
eral of  the  duty  of  propounding  these  questions  to  the  jury.  This  is  fre- 
quently done  in  several  circuits  of  this  state,  either  by  the  reporter  or  the 
clerk  of  the  court,  in  order  to  relieve  the  solicitor  general,  who,  if  he  is  in  any 
way  feeble,  soraetlihes  breaks  down  before  the  trial  commences;  but  in  no 
case  do  they  exercise  the  right  to  represent  the  solicitor  general  in  accepting 
or  rejecting  jurors.  This  being  a  mere  inadvertence  on  the  part  of  the  reporter 
in  putting  the  furor  upon  the  prisoner  before  the  solicitor  general  had  signi- 
fied his  acceptance,  we  hold  that  it  was  not  error  in  the  court  to  allow  the  so- 
licitor general  his  challenge. 

4.  We  do  not  think  the  court  erred  in  overruling  the  motion  upon  the  fifth 
ground.  Stanford's  affidavit  is  not  positive,  but  is  vague,  indefinite,  and  un- 
certain as  to  what  the  juror  had  said  to  him;  and,  while  Hawes*  affidavit  is 
more  positive,  it  should  not  be  allowed  to  outweigh  the  solemn  oath  of  the 
juror  made  in  open  court.  The  juror  swore  that  he  had  not  formed  or  ex- 
pressed an  opinion,  and  that  he  was  impartial,  and  had  no  bias  or  prejudice 
against  the  defendant.  Hawes'  affidavit  is  that  he  had  said  before  the  trial 
that  he  thought  that  the  defendant  ought  to  be  hung.  Hudgins  v.  State,  61 
Ga.  182;  Dumas  v.  State,  68  Ga.  601.  Tfeis  may  have  been  true,  and  yet,  un- 
der many  rulings  of  this  court,  might  not  have  disqualified  him  from  being  a 
juror.  To  disqualify  one  from  being  a  juror  in  a  criminal  case,  he  must  have 
formed  and  express^  an  opinion,  either  from  having  seen  the  crime  commit- 
ted or  from  having  heard  the  testimony  under  oath.  A  man  may  form  and 
express  an  opinion  from  rui^ior,  or  from  newspaper  reports,  and  yet  under 
our  law  be  qualified  and  a  competent  juror  to  try  the  case,  if  the  opinion  has 
not  become  fixed  and  determined.  If  the  rule  were  otherwise,  in  this  day  of 
intelligence,  when  nearly  everybody  reads  the  newspapers,  and  if  the  reading 
of  reports  in  the  newspapeirs  should  disqualify  one  from  acting  as  a  juror,  the 
courts  would  be  able  to  get  very  few  qualified  jurors;  and  those  qualified  to 
serve  would  be  generally  the  most  ignorant  in  the  community.  Westmore- 
land V.  State,  45  Ga.  277,  and  cases  there  cited.  It  appears  from  the  recJord 
that  Reese,  the  juror,  died  after  the  trial,  and  that  this  amendment  was  not 
made  until  after  his  death.  Judge  Roney,  in  overruling  this  motion,  wrote 
bis  judgment*  which  is  in  the  record,  and  he  states  that  he  was  well  acquainted 
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With  Beefle,  the  Juror,  and  that  he  was  a  man  of  high  character,  and,  in  his 
opinion,  would  not  have  served  on  the  Jury  in  this  case,  if  he  had  been  biased 
or  prejudiced  against  the  prisoner.    Judgment  affirmed* 


(79  Qa.  718) 

Efstin  «.  Levbnson  et  al, 
{Supreme  Covrt  of  Oeorgia.    November  12, 1887.) 

1.  OOUBTS— JURISDICJTIONAL  AMOUNT— OUSTEB  BY  CONSOLIDATION  OP  CAUSBS. 

Where,  bv  the  consolidation  of  two  cases  between  the  same  parties,  the  ooort  will 
be  ousted  of  jurisdiction  by  reason  of  the  increase  of  the  money  denmnd,  it  Is  no  er- 
ror of  the  court  to  refuse  to  consolidate. 

2.  Statutes— Pubijoation—Appbovai/—Vakianoe. 

Where  there  is  a  variance  between  an  act  of  the  legislature,  as  published  by  the 
public  printer,  and  the  act  as  pftssed  and  approved,  the  latter  shoula  govern. 
8.  Attachhent— Ordeb  fob  Sale— Effect  to  Consolidatb  Causes. 

An  order  for  the  sale  of  perishable  property,  made  in  one  of  two  attachment  soitB 
between  the  same  parties,  does  not  operate  to  consolidate  the  actions. 
4.  Same— Dissolution— Br  Amended  Pleading. 

The  filing  of  an  amendment  to  the  declaration  in  attachment  proceedings  after 
levy,  alleging  that  plaintiil  sues  for  the  use  of  another,  who  has  purchased  the 
claims  since  the  levy  was  made,  does  not  operate  to  dissolve  the  attachment. 

Error  from  city  court,  Richmond  county;  Eve,  Judge. 

Two  actions  were  brought  by  Levenson  &  Co.  against  Epstin,  and  property 
was  attached  in  both  cases.  The  motion  of  the  defendant  to  consolidate  the 
actions  was  overruled,  and  he  appealed. 

7.  ff.  Phinizpf  for  plaintiff  in  error.  7.  8.  d  W.  T.  Davidson,  for  defend- 
ant in  error. 

Blandfobd,  J.  1.  These  were  two  cases  in  the  dty  court  of  Richmond 
county,  brought  by  Levenson  &  Co.  against  Epstin,— one  for  an  amount  oyer 
$1,800.  and  the  other  for  something  over  ^700.  The  defendant,  Epistin,  . 
moved  to  consolidate  these  cases.  If  they  had  been  consolidated,  the  amount 
would  have  been  over  $2,000,  and  would  have  been  beyond  the  jurisdiction  of 
the  court.  The  court  refused  to  consolidate,  and  we  think  the  oourt  did  right 
not  to  oust  itself  of  jurisdiction. 

2.  It  is  true  that  the  published  laws,  as  published  by  the  public  printer,  said 
that  the  city  court  of  Richmond  county  should  have  jurisdiction  not  exceeding 
$5,000;  but  we  have  examined  the  enrolled  act,  and  It  says  the  jurisdiction 
shall  not  exceed  $2,000;  and  the  question  is  raised  here  whether  we  shall  go 
by  the  act  as  published  by  the  public  printer  or  by  the  enrolled  act.  To  my 
mind  it  is  a  proposition  easy  of  solution.  If  we  should  go  by  the  act  as  pub- 
lished by  the  public  printer,  the  printer  would  have  the  power  to  make  any 
law  he  wished,  just  by  changing  the  act  of  the  legislature.  We  think  that 
when  an  act  has  passed  both  branches  of  the  legislature,  and  has  received  the 
approval  and  signature  of  the  governor,  the  publication  is  complete.  There 
is  no  law  requiring  the  act  to  be  published  in  a  newspaper;  that  was  repealed 
by  the  act  of  1876,  p.  28.  While  the  court,  in  the  absence  of  the  enrolled  act, 
may  look  to  the  act  as  published  by  the  public  printer,  yet  where  the  enrolled 
act  is  presented  to  the  court,  or  the  court  has  knowledge  of  it,  and  has  in- 
spected it,  and  it  is  different  from  the  printed  act,  we  think  the  enrolled  act 
ought  to  govern. 

3.  It  is  contended  by  the  plaintiff  in  error  that  when  the  judge  of  the  city 
court  granted  the  application  of  Levenson  &  Co.  to  have  the  property  attached 
sold  as  perishable  property,  being  expensive  to  keep,  the  granting  of  that  or- 
der ^7as  in  effect  a  consolidation  of  these  cases.  We  do  not  think  so.  There 
might  be  50  attachments  levied  on  the  same  property,  either  by  the  same  per- 
son or  by  different  persons,  and  one  order  in  any  one  case  would  be  sufficient 
to  apply  to  all. 
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4.  Another  point  made  was  that,  after  these  attachments  were  sued  out  and 
the  levies  made,  the  declarations  filed  in  thesecases  were  amended  by  alleging 
that  Levenson  &  Co.  sued  for  the  use  of  Clatiin;  that  Claflin  had  purchased 
these  claims  after  the  levy  of  the  attachments;  and  that  this  was  a  dissolution 
of  the  attachments.  We  do  not  so  understand  it.  Whether  Claflin  &  Co. 
were  the  usees  or  not,  and  would  be  eventually  entitled  to  the  money  arising 
out  of  these  attachments,  was  a  question,  we  think,  with  which  this  defend- 
ant had  no  concern  whatever.  He  was  properly  sued  in  his  right  name,  and 
was  not  prejudiced  in  his  rights  by  their  having  put  in  that  amendment  mak- 
ing Claflin  &  Co.  usees;  because  he  could  have  put  in  any  plea  after  the 
amendment  that  he  could  before.  We  do  not  think  that  operated  to  discharge 
the  attachment. 

Looking  over  this  record,  we  do  not  see  any  error  committed  on  the  part  of 
the  court  below;  and  the  judgment  is  therefore  affirmed. 

(79  Oa.  721)  

BOBSON,  Tax  Collector,  et  al.  v.  Du  Boss  e<  al. 
{Supreme  Court  of  Oeorgia,    November  22, 1887.) 

1.  Taxation— Sites  op  Pbopbrtt— Land  on  County  Linb. 

Code  Ga.  S  829,  provides  that  a  plantation,  lying  on  the  line  between  two  oonntles, 
shaU  be  taxed  in  the  one  where  the  most  of  the  improvements  are.  Section  878  pro- 
vides that  lands  shsJl  be  returned  to  the  receiver  of  the  county  where  the  land  ues. 
On  the  death  of  an  owner  who  had  cultivated  a  plantation  lying  in  two  counties,  and 
had  paid  taxes  in  one,  his  executors  divided  it  up  into  smaller  tracts,  rented  to  dif- 
ferent tenants.  JEfelo,  that  these  tracts  of  land  were  liable  for  taxes  in  the  counties 
where  they  were  situated. 

a.  Bamb. 

In  an  action  to  determine  in  which  of  two  counties  a  tract  of  land  was  to  be  taxed. 
heldy  it  was  for  the  jury  to  determine  whether  it  was  a  plantation,  under  theoontroi 
of  the  proprietor,  or  had  been  divided  up  by  the  executors  of  the  estate,  and  rented 
to  tenants  over  whom  they  had  no  control. 

Error  from  superior  court,  Hancock  county;  Botnton,  Judge. 

C.  W.  Du  Bose  and  T.  J.  Worthen»  executors  of  David  Dickson,  deceased, 
brought  a  bill  of  interpleader  against  the  tax  collectors  of  Washington  and 
Hancock  counties,  to  determine  to  whom  they  should  pay  the  taxes  on  the  es- 
tate. The  chancellor  decided  in  favor  of  Hancock  county,  and  the  tax  col- 
lector of  Washington  county  excepted  and  brought  writ  of  error. 

7.  A.  Rohson  and  R.  T.  Hari-is,  for  plaintiff  in  error.  C  W.  Du  Bose  and 
/.  F.  Jordan,  (by  Harrison  it  Peeplea,)  for  defendants  in  error. 

BiiANDFOBD,  J.  C.  W.  Du  Bosc  and  T.  J.  Worthen,  as  executors  of  David 
Dickson,  deceased,  brought  their  bill,  in  the  nature  of  a  bill  of  interpleader, 
in  the  superior  court  of  Hancock  county,  against  the  tax  collector  of  Hancock 
county  and  the  tax  collector  of  Washington  county.  In  this  bill  they  alleged 
that  they»  as  such  executors,  had  given  in  some  5*500  acres  of  land  of  the  es- 
tate of  Dickson  for  taxes  in  the  county  of  Washington,  for  which  the  tax  col- 
lector of  Washington  county  was  seeking  to  collect  taxes;  that  the  tax  col- 
lector of  Hancock  county  had  issued  an  execution  for  taxes  upon  the  same 
land,  claiming  that  it  was  part  of  a  plantation  of  said  Dickson  which  lay  in 
both  counties,  and  was  cut  by  the  county  line,  and  that  most  of  the  improve- 
ments on  the  plantation  were  in  the  county  of  Hancock;  and  said  executors 
prayed  that  the  tax  collectors  of  these  counties  interplead,  and  that  the  rights 
of  the  parties  be  determined.  This  bill  was  answered  by  the  tax  collectors  of 
both  counties.  The  tax  collector  of  Washington  county  alleged  that  this  land 
which  lay  in  the  county  of  Washington  was  divided  into  small  farms,  rented 
out  to  tenants,  and  not  conducted  as  one  plantation,  and  was  therefore  liable 
for  taxes  in  that  county.  The  tax  collector  of  Hancock,  on  the  other  h^nd, 
contended  that  the  land  in  Washington  county,  together  with  the  land  in  Han- 
cock county,  formed  one  and  the  same  plantation;  and  further  contended  that 
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the  matter  had  been  settled' in  David  Di6kson*8  life-time,  viz.,  in  1879,  when 
he  filed  an  affidavit  of  illegality  to  an  execution  issued  by  the  tax  collector  of 
Washington  county  upon  the  land  in  question,  claiming  in  his  affidavit  that 
these  lands  in  the  county  of  Washington  were  a  part  of  his  plantation  upon 
which  taxes  were  paid  in  the  county  of  Hancock;  that  this  affidavit  of  illegKl- 
ity  had  been  sustained  by  the  superior  court  of  Washington  county,  and  that 
thematter  was  therefore  adjudicated.  This  affidavit  was  read  before  thechan- 
oellor  in  this  case,  together  with  certain  interrogatories  of  David  Dickson  and 
others,  which  had  been  introduced  in  evidence  upon  the  trial  of  the  illegality 
case  in  Washington  county.  The  chancellor,  who  had  granted  a  temporary 
injunction  against  both  of  these  counties,  dissolved  the  injunction  against 
Hancock,  and  continued  the  injunction  as  to  Washington.  The  tax  collector 
of  Washington  excepted,  and  brings  the  case  here  for  review. 

Accord]  ng  to  section  829  of  the  Code,  where  a  plantation  is  on  the  line  between 
two  counties,  and  in  two  or  more  counties,  the  returns  shall  be  made  in  the 
county  where  the  Improvements  or  most  of  the  improvements  are;  and  where 
the  county  line  is  not  definitely  ascertained  and  distinctly  marked,  the  planta- 
tion shall  be  returned  for  taxation  in  any  of  the  counties  which  the  owner  may 
elect.  But  it  m  ust  be  a  plantation,— one  plantation.  The  word  "  plantation, " 
as  here  applied,  is  defined  by  Webster's  Dictionary  as  **a  large  estate,  culti- 
vated chiefly  by  negroes,  either  slaves  or  free,  who  live  in  a  distinct  commu- 
nity on  the  estate,  under  the  control  of  the  proprietor  or  master.''  The  whole 
must  be  under  the  control  of  the  proprietor,  and  it  must  be  cultivated  under 
his  control.  While  these  lands  may  have  constituted  part  of  the  plantation  of 
David  Dickson  in  the  year  1879,  yet  if  the  executors  thought  proper  not  to 
cultivate  or  carry  it  on  as  one  plantation  after  his  death,  but  instead  to  farm 
it  out  in  parcels,  rented  to  tenants,  they  having  no  control  of  the  tenants,  and 
the  tenants  cultivating  such  parcels  as  they  (the  tenants)  might  think  proper, 
these  lands  did  not  constitute  one  plantation;  but  the  plantation  was  broken 
up,  and  the  lands  should  be  returned  under  the  general  law,  as  provided  in 
section  878  of  the  Code,  which  embraces  the  acts  of  1872  and  the  act  of  1878, 
requiring  that  the  land  shall  be  returned  for  taxes  in  the  county  where  it  lies. 
This  was  a  question  that  should  have  been  determined  by  the  jury.  The  chan- 
cellor, in  our  opinion,  should  not  have  dissolved  the  injunction  as  to  Hancock 
county,  but  should  have  held  it  up  to  the  trial;  and  if,  on  the  trial,  the  facts 
should  appear  as  stated,  viz.,  that  this  land  was  divided  into  smaller  tracts 
farmed  out  or  rented  to  different  tenants,  the  executors  having  no  control 
over  these  tenants  further  than  to  collect  their  rents  from  them,  it  was  no 
longer  a  plantation,  within  the  meaning  of  section  829  of  the  Code,  and  the 
lands  were  liable  to  pay  taxes  in  the  counties  in  which  they  were  respectively 
situated. 

The  court  having  erred,  in  our  opinion,  in  dissolving  the  injunction  as  to 
the  county  of  Hancock,  we  reverse  the  judgment. 


(80  Qa.  S6S) 

Mat  v.  Central  Kaileoai)  &  Banking  Co. 

iSuvreme  Court  of  Georgia,    November  4, 1887.) 

1.  ExoBPTiOKs.  Bill  of— Authsntioation  of  Evidence— Exhibits— VEanncyiTioH. 

A  Mil  of  ezoeptions  referred  to  E<xhibit  A,  annexed  thereto,  consisthig  of  alz 
pages,  each  signed  by  the  judge,  and  the  whole  certified  at  the  bottom  as  containing 
aU  the  evidence  in  the  oase.    FoUowin^  Exhibit  A  was  an  appendix  of  six  more 


pages  unverified,  but  so  attached  to  Exhibit  A,  and  to  the  biU  of  exoepUonSj  as  to 
make  0 


ke  one  document.    Held,  that  such  appendix  constitutes,  no  part  of  Elxhibit  A, 
or  of  the  authenticated  evidence. 
RijLBOAD  Companies— Neouobkcb—Cbossino  Tbbstlb— Coittbibotobt   Nboli 

OBNOB. 

In  an  action  against  a  railroad  for  negligently  killing  the  plaintilTs  husband,  evi> 
denoe  tended  to  show  that  the  deceased,  who  was  acquainted  with  the  neighbor- 
hood, was  struck  on  a  trestle.    When  the  train  rounded  the  comer,  about  a  quar- 
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ter  of  a  mile  from  the  trastle,  the  whisUs  was  blown,  and  the  brakes  applied,  but 


!  the  train  could  not  be  stopped  in  80  short  a  distance.*  Deceased  mightperhaps  have 

I  saved  his  life  by  jumping  from  the  trestle.    Seld,  that  the  evidence  snowea  negU- 

[  gence  on  the  p^  of  the  deceased,  and  that  a  nonsuit  was  properly  granted.  ^ 

'  Error  from  superior  court,  Washington  county;  Lt/mpkin,  Judge. 

Action  to  recover  damages  for  the  negligent  killing  of  the  plaintiff's  hus- 
band by  the  defendant,  the  Central  Ballroad&  Banking  Company.  On  the 
trial  a  nonsuit  against  the  plaintiff  was  granted,  and  thereupon  she  sued  out 

i  a  writ  of  error  to  this  court. 

r  T.  A.  BohsaUf  for  plaintiff  in  error.    Latvton  d  Cv/nningham  (by  Dat)is 

j  Freeman)  and  O.  H.  Rogers^  for  defendant  in  error. 

Blbciki«et»  C.  J.  1.  The  bill  of  exceptions  stating  that  a  brief  of  evidence 
is  thei-eto annexed,  marked  ''Exhibit  A, "  and  a  brief  so  marked  being  annexed, 
consisting  of  six  pages  numbered  consecutively,  each  page  verified  by  the 
signature  of  the  Judge  in  the  margin,  and  the  whole  being  further  verified  at 
the  bottom  of  the  last  page  by  his  certificate  declaring  that  "the  above  and 
forgoing  pages  numbered  in  margin  1,  2.  8,  4,  5,  and  6,  and  identified  by  my 
official  signature  on  each,  contain  the  testimony  introduced  on  the  tri^l  of  the 
above-stated  case,"  held,  that  an  appendix  consisting  of  six  more  pages  and  a 
partial  page,  following  these,  and  fastened  to  them  with  metallic  fastenings, 
so  as  to  unite  the  bill  of  exceptions,  the  verified  pages,  and  this  appendix  into 
one  document,  will  not  be  considered  as  any  part  of  Exhibit  A,  or  as  any  part 
of  the  authenticated  evidence,  the  said  appendix  not  being  verified  by  the 
judge  in  any  manner  whatsoever^ 

2.  The  action  being  for  the  negligent  killing  of  the  plaintiff's  husband  by 
running  a  locomotive  against  him  and  throwing  him  from  the  track,  while 
he  was  passing  over  or  along  a  trestle  forming  part  of  defendant's  railway, 
and  the  evidence  for  the  plaintiff  bearing  on  the  question  of  negligence  being 
that,  as  soon  as  the  train,  whicb  was  a  fast  mail,  rounded  a  curve  so  as  to 
command  a  view  of  the  trestle,  which  was  somewhat  lefts  than  one^fourth  of 
a  mile  distant,  the  whistle  was  blown  and  the  air-lm^es  applied,  but  it  was 
impossible  to  stop  the  train  in  so  short  a  distance;  that  from  the  curve  to  the 
trestle,  and  for  two  or  three  hundred  yards  beyond,  the  track  was  straight; 
that  upon  a  straight  track  a  man  can  be  seen  at  a  long  distance,  but  not  so  as 
to  tell  whether  he  is  on  the  trestle  or  another  part  of  the  track,  though  at  a 
short  distance  this  is  easy  to  distinguish;  that  the  trestle  was  eight  or  ten 
feet  high,  a  clear  stream  eight  or  ten  feet  wide  and  four  or  five  feet  deep  be* 
neath  it,  and  where  no  water  a  sand-bed,  soft  sand,  a  safe  place  to  }amp,  but 
in  some  parts  overgrown  with  briers,  and  some  cane  coming  up  through  the 
sand;  that  for  people  to  cross  this  trestle  was  an  every-day  practice,  but  not 
when  trains  were  coming;  that  the  deceased  was  acquainted  with  the  neigh- 
borhood, in  the  habit  of  being  at  a  village  near  the  trestle,  and  probably  knew 
the  railroad  schedule;  that  the  train  was  behind  time, — one  witness  said  very 
little,  another  that  it  might  have  been  an  hour  or  half  an  hour;  that  the  speed 
was  at  the  rate  of  4ld  miles,  when  the  schedule  rate  was  36  miles  per  hour; 
and  that  deceased  was  a  young  and  healthy  laboring  man:  held,  that  there 
was  no  error  in  granting  a  nonsuit.  Any  fair  and  reasonable  construction  of 
the  evidence  makes  it  more  clear  that  the  deceased  was  grossly  negligent,  than 
that  the  defendant  was  negligent  at  all.    It  would  be  impossible  for  the  Jury 

>  One  who  goes  upon  a  railroad  track  without  Uoense  of  the  company  Is  a  naked  tres- 
passer, and  gmlty  of  such  coutributory  negligence  as  will  defeat  recovery  for  injuries 
received  thx^ugh  the  negligence  of  employes  of  the  company  in  failing  to  oiscover  him. 
The  company  is  only  liable  for  the  wanton  conduct,  or  reckless  carelessness,  of  its  serv- 
ants after  the  sitaation  of  the  trespasser  isperceived.  Railroad  Ck>.  v.  Monday,  (Ark.) 
4  S.  W.  Rep.  783;  Bawmeester  v.  JB&Uroad  Co.,  (Mich.)  84  N.  W.  Rep.  414.  See  Railroad 
Co.  V.  Smith,  (Ga.)  8  S.  E.  Rep.  897;  Masser  v.  Railway  Co.,  (Iowa,)  27  K.  W.  Rep.  77S, 
and  note*,  SchefQer  v.  Ri^way  Co.,  (Minn.)  SI  N.  W.  Rep.  711. 
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rightly  to  infer  both  that  there  was  negligence  by  the  defendant,  and  that  the 
deceased  could  not  have  avoided  the  consequences  thereof  by  the  exercise  of 
ordinary  diligence;  and  hence  any  recovery  by  the  plaintiff  is  not  within  the 
range  of  legal  possibility.    Judgment  affirmed. 


(79  Oa.  <14) 

McNallt  «.  MuLHBiM  et  al. 
{Supreme  Cowrt  of  Qeorgitu    November  12, 1887.) 

1.  HOMBSTBiLD— AFPLICATIOK  FOB— ImPBACHMBNT. 

When  an  applicant  for  exeznption  presents  his  schedule,  creditors,  who  attack  it, 
are  entitled  to  the  opening  and  close  before  the  jury. 

2.  Samb— Application  fob— Kbsbbvation. 

In  an  application  for  an  exemption,  the  applicant  cannot  withhold  such  an  amount 
of  money  as  he  deems  necessary  for  attorney's  fees  and  expenses. 
8.  Samb. 

In  an  application  for  an  exemption,  if  the  applicant  has  reserved  to  himself  a  large 
amount  of  money,  and  has  not  delivered  it  up  or  scheduled  it,  he  is  not  entitled  to  a 
homestead. 

4.  Samb— Application  fob— Fraud. 

A  person  applying  for  a  homestead  exemption,  in  order  to  obtain  it,  must  come 
into  oourt  with  dean  hands. 

5.  Samb. 

An  act  of  the  legislature  providing  that  an  applicant  for  a  homestead  exemption, 
who  is  guilty  of  fraud,  is  not  entiUed  to  it,  is  not  in  violation  of  the  provision  of  the 
constitution  of  Georgia  conferring  exemptions,  as  the  law  only  provides  a  punish- 
ment for  the  fraud,  which  the  constitution  authorizes. 

Error  from  superior  court,  Bichmond  county;  Ronet,  Judge. 

McNally  applied  for  an  exemption  of  certain  property,  which  the  court  re- 
fused on  account  of  fraud;  whereupon  he  brought  error. 

ScUem  Butcher,  for  plaintiff  in  error.  Prepley  cfe  Cozartt  W.  H,  Fleming^ 
and  Z.  Phinizy,  for  defendants  in  error. 

Blandford,  J.  McNally  applied  for  an  exemption  of  certain  personal 
property,  and  amended  his  application  by  putting  in  some  real  estate.  The 
defendants  in  error,  who  were  creditors  of  McNally,  appeared  and  objected 
to  his  taking  the  homestead,  upon  the  ground  of  fraud;  and  upon  that  issue 
the  parties  went  to  a  jury  on  appeal  in  the  superior  court.  It  was  shown  by 
the  evidence  that  shortly  before  McNally  applied  for  this  exemption,  he  had 
possessed  himself  of  the  sum  of  about  eight  or  nine  hundred  dollars  in  money; 
and  they  contended  that  he  must  account  for  it,  that  he  must  either  surrender 
it  to  the  court,  or  must  put  it  in  his  schedule  attached  to  his  application.  He 
replied  that  he  did  not  have  that  money;  that  he  had  expended  it  in  various 
ways,  in  paying  lawyers'  fees  and  other  debts  that  he  owed;  but  he  fell  short 
of  accounting  for  it  to  the  extent  of  several  hundred  dollars.  And  the  court 
instructed  the  jury  that  if  he  kept  or  secreted  any  of  his  property,  and  did  not 
place  it  in  his  schedule  and  make  a  full  and  fair  disclosure  of  it,  he  was  guilty 
of  fraud ;  and  the  jury  found  against  his  application. 

1.  A  motion  for  a  new  trial  was  made  by  McNally,  upon  several  grounds. 
In  the  first  place,  it  is  contended  by  the  plaintiff  in  error  that  the  court  erred 
in  allowing  the  creditors'  counsel  to  open  and  conclude  the  case  to  the  jury. 
When  the  applicant  presented  his  application  and  schedule,  he  had  nothing 
more  to  do;  and  when  the  creditors  made  the  attack  upon  him,  we  think  it 
was  in  the  nature  of  a  collateral  issue,  such  as  authorized  them  to  open  and 
conclude  the  case  to  the  jury.  We  think  this  case  is  governed  by  tlje  decision 
in  Johnson  v.  Martin^  25  Ga.  268.  In  that  case  an  insolvent  debtor  presented 
his  schedule,  and  his  creditors  appeared  and  attacked  it,  on  the  ground  that 
he  had  left  something  out  of  his  schedule,  aud  was  guilty  of  fraud  in  attempt- 
ing to  conceal  a  part  of  his  property  from  creditors.  The  court  in  that  case 
held  that  the  creditors  were  entitled  to  open  and  conclude. 
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2.  The  next  position  assumed  by  counsel  for  the  plaintiff  in  error  is  that 
the  court  errred  in  charging  as  follows:  "The  applicant  has  no  right  to  with- 
hold such  an  amount  of  money  as  he  deems  may  be  needful  to  employ  attor- 
neys, pay  licenses,  to  carry  on  business,  expenses/'  etc.  We  see  nothing 
wrong  in  that  charge.  He  must  make  a  full  and  fair  disclosure  of  all  of  his 
property;  and  he  cannot  retain  any  amount  of  money  which  he  may  deem 
necessary  and  needful  to  employ  attorneys,  pay  licenses,  and  carry  on  busi- 
ness; but  he  must  account  for  it,  and  if  the  schedule  runs  over  the  amount 
he  is  entitled  to,  he  must  produce  it  in  court,  and  turn  it  over  so  that  his 
(Creditors  can  get  it. 

3.  Another  portion  of  the  charge  objected  to  is  the  following:  "If  you  find 
from  the  evidence  that  John  P.  McXally,  at  the  time  he  filed  his  sworn  sched- 
ule, withheld  and  reserved  to  himself  a  large  sum  of  money,  and  that  he  has 
not  since  delivered  up  said  money,  or  amended  his  schedule  by  adding  it 
thereto,  then  I  charge  you  that  under  the  law  he  is  not  entitled  to  a  home- 
stead, and  you  should  find  against  granting  his  application."  We  think  that 
is  within  the  terms  of  our  statute,  which  declares  that  he  must  make  a  full 
and  fair  disclosure  of  all  his  property,  and  that  he  must  act  in  perfect  good 
faith,  and  must  not  fraudulently  conceal  anything  from  his  creditors.  It  is 
not  for  him  to  say  how  much  it  would  take  to  carry  on  his  business  and  pay 
his  expenses,  or  what  he  should  retain  for  attorney's  fees,  etc.  He  must  put 
everything  in  his  schedule,  and  if  he  does  not  do  so,  the  law  declares  that  the 
court  shall  not  grant  him  a  homestead  or  exemption. 

4.  The  court  charged :  "  Tlie  law  says  a  man  m  ust  come  in  with  clean  hands, 
otherwise  he  should  not  ask  a  homestead.  If  he  comes  into  court  with  clean 
hands,  he  is  entitled."    We  think  this  charge  is  right. 

5.  It  is  argued  by  counsel  for  the  plaintiff  in  error  that  the  constitution 
confers  exemption  against  any  process  whatever  under  the  laws  of  this  state, 
and  that  the  only  exceptions  are  those  made  by  the  constitution,  that  the 
legislative  branch  cannot  add  to  constitutional  exceptions;  that  conceding  all 
claimed  against  the  applicant  in  this  case,  he  had  some  j^2,400  of  property, 
instead  of  $1,500  as  he  swore;  that  the  claims  of  objecting  creditors  aggre- 
gated $573;  that  the  attempted  fraud  had  been  exposed,  and  the  true  state  of 
the  case  lay  open,  and  there  was  enough  for  both  beneficiaries  and  creditors. 
**Why,"  he  contends,  "should  an  unsuccessful  attempt  at  fraud  forfeit  the 
homestead  right?"  He  contends  that  the  illegal  excess  only,  as  in  usury, 
should  be  forfeited,  and  not  the  homestead.  We  do  not  think  that  this  stat- 
ute is  in  violation  of  the  constitution.  The  law  declares  that  he  must  make 
a  full  and  fair  disclosure  of  everything,  and  that,  if  he  is  guilty  of  a  fraud  in 
filing  to  do  that,  he  is  not  entitled  to  the  exemption.  It  is  a  punishment  for 
his  fraud  in  the  concealment  of  his  property  from  his  creditors;  and  the  con- 
stitution declares  that  the  legislature  can  pass  such  laws  as  they  think  proper 
to  ferret  out  and  punish  fraud.    Judgment  afiSrmed. 


Crofton  tj.  State. 
{Supreme  Covrt  of  QeorffUu    October  11, 1887.) 

L^ROBNT— Aptbb  Tbust— Indictment— Variance. 

Defendant  was  indicted  for  larceny  after  trust,  in  wrongfully  and  fraudulently 
converting  45  cents  out  of  a  sum  of  d5  cents  intrusted  to  him  for  the  purpose  of 
muTring  cuauge  and  returning  said  money.  Held  that  proof  that  the  money  con- 
verted  was  not  the  change,  but  a  portion  of  the  money  mtrusted  for  that  purpose, 
was  not  a  fatal  variance. 

Error  from  superior  court,  Fulton  county;  Richard  H.  Clark,  Judge. 
Defendant,  William  Crofton,  was  indicted,  tried,  and  convicted  of  larceny 
After  trust,  and  hrings  error.  ' 
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Wimbith  d  WdXkfiT^  for  plaintiff  in  error.  C  D.  HiJXy  Sol.  Gen.,  for  the 
State. 

Simmons,  J.  William  Cr9f ton  was  indicted  for  the  offense  of  larceny  after 
trust.  Upon  the  trial  of  tKe  case  the  jury  returned  a  verdict  of  guilty.  De- 
fendant moved  for  a  new  trial  upon  the  several  grounds  contained  in  the 
motion.  The  presiding  Judge  overruled  the  motion  upon  all  the  grounds,  and 
the  defendant  excepted,  and  assigns  as  error  the  order  of  the  judge  overruling 
the  motion. 

We  see  no  error  in  those  parts  of  the  charge  excepted  to,  nor  to  the  refusal 
to  give  in  charge  the  written  request  of  the  counsel  for  the  defendant. 

The  only  question  in  the  case  that  has  troubled  us  is  the  first  and  second 
grounds,  viz.:  That  the  verdict  is  contrary  to  the  law  and  the  evidence;  that 
it  is  without  evidence  to  support  it.  This  arises  from  the  ambiguity  of  the 
allegations  in  the  indictment.  The  indictment  charges  that  the  defendant, 
being  intrusted  by  Allen  with  95  cents  in  money,  consisting  of  silver  and 
nickels,  of  the  value  of  95  cents,  and  the  property  of  Allen,  for  the  purpose 
of  making  change  and  returning  said  money  to  the  said  Allen,  did,  after  hav- 
ing been  intrusted  with  said  money  for  the  purpose  aforesaid,  wrongfully  and 
fraudulently  convert  45  cents  of  said  money  to  his  own  use,  to  the  injury,  etc. 
It  is  contended  by  the  counsel  for  the  plaintiff  in  error  that  the  evidence  in 
the  ca^e  does  not  sustain  the  allegation,  but  makes  an  entirely  different  state 
of  facts  from  those  set  out  therein.  He  contends  that  the  indictment  charges 
that  the  95  cents  was  intrusted  for  the  purpose  of  making  change,  and  return- 
ing the  change  when  made;  whereas,  he  contends,  the  proof  shows  that  the 
money  converted  was  not  the  change  to  be  obtained  by  the  defendant  and  re- 
turned to  Allen,  but  only  a  portion  of  the  95  cents  intrusted  to  him  to  make 
change,  and  that  there  is  therefore  such  a  variance  between  the  proof  and  the 
allegations  as  makes  it  fatal.  AVliile  the  indictment  is  rather  loosely  drawn 
in  regard  to  the  trust  to  be  executed,  we  think  it  is  sufficient*  and  that  there 
is  no  such  variance  between  it  and  the  proof  as  to  render  a  conviction  under 
it  void.  The  meaning  of  the  charge  in  the  indictment  is  that  the  defend- 
ant was  intrusted  with  the  money  to  make  change,  but  that  be  failed  to  do 
80,  and,  instead  of  doing  the  act  he  was  intrusted  to  do,  he  converted  a  por- 
tion of  the  money  intrusted  to  him  with  which  to  make  the  change,  without 
even  attempting  to  execute  the  trust.  Such  a  trust  would  necessarily  include, 
by  implication,  an  undertaking  to  return  the  same  money  if  not  used  in  mak- 
ing change,  and  that  implied  undertaking  would  be  a  part  of  the  trust. 
This  is  evidently  the  meaning  of  the  charge  in  the  indictment,  and  we  think 
the  evidence  sustains  it    Judgment  affirmed. 

(84  Va,  181) 

GABLAin>'8  Adm'r  0.  Garland's  Abm^  %t  ol. 
(Suiyremtf  Owurt  of  Appeals  of  Virginia.    December  1, 1887.) 

BXBOtrrORS  and  ADMnnBTBATOR5~>rUDGMBNT  AGAINST— FOREieN  ADMINISTRATOR. 

A  decree  against  the  domiciliary  executor  of  a  decedent  may  be  enf oroed  against 
an  administrator  d.  2>.  n.  of  the  same  decedent  in  any  jurisdiotlon. 

Appeal  from  circuit  court  of  city  of  Lynchburg. 

This  was  a  bill  in  equity  brought  by  John  F.  Slaughter,  administrator  of 
Samuel  Garland,  Sr.,  deceased,  against  Charles  Y.  Morris,  administrator  d.  6. 
n.  of  B.  Garland,  deceased,  and  Mary  Garland,  his  surety,  to  charge  the  said 
Charles  Y.  Morris,  administrator,  with  a  decree  rendered  against  the  domicil- 
iary executor  in  Mississippi  of  B.  Garland,  deceased.  The  bill  was  dismissed 
on  demurrer,  and  the  plaintiff  appealed. 

Jubal  A,  Barly,  J.  A.  Jones,  Kirkpatrick  cfe  BlaoT^ord,  and  B.  G.  Burks^ 
for  appellant.    B.  8.  Brown  and  W,  J.  BobertsoUf  for  appellees. 
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Fauktleroy,  J.  This  is  an  appeal  from  a  final  decree  pronounced  by  the 
circuit  court  of  Lynchburg  on  the  fifth  day  of  December,  1881,  in  a  suit  in 
chancery  pending  therein  in  which  John  P.  Slaughter,  administrator  de  bonis 
non  with  the  will  annexed  of  Samu^  Oarland,  Sr.,  deceased,  is  complainant, 
and  Charles  Y.  Morris,  administrator  with  the  will  annexed  of  Burr  Garland, 
deceased*  and  Mary  (iarland,  his  surety,  are  defendants.  It  appears  from 
the  record  that  Samuel  Garland,  Sr.,  who  was  a  citizen  of  Virginia  and  resi- 
dent of  Lynchburg,  died  there  in  1861.  seized  and  possessed  of  a  large  estate, 
real  and  personal,  in  Virginia,  and  also  of  a  large  estate,  real  and  personal,  in 
the  state  of  Mississippi ;  the  latter  consisting  of  two  large  plantations,  called 
"Barrens"  and  "Tudor  HaU,"  respectively,  in  Hinds  county,  Mississippi,  and 
a  third  large  plantation  in  Coahoma  county,  Mississippi,  and  of  slaves,  farm 
stock  and  implements,  provisions,  furniture,  and  provender  on  the  said  three 
plantations,  needful  for  and  used  in  their  cultivation.  The  said  Samuel  Gar- 
land, Sr.,  left  a  will  disposing  of  all  of  his  estate  in  Mississippi  as  well  as  in 
Virginia,  and  In  express  terms  declaring  that  he  did  not  intend  to  die  intes- 
tate as  to  any  part  of  his  estate.  He  named  and  appointed  in  his  will  Charles 
B.  Slaughter  and  Samuel  Garland,  Jr.,  both  citizens  of  Virginia,  to  be  execu* 
tors  of  his  will,  and  by  whom  he  manifestly  intended  that  his  whole  estate  in 
both  states  should  be  administered.  His  will  was  duly  proved  and  admitted 
to  probate  in  the  hustings  conrt  of  the  city  of  Lynchburg,  in  December,  1861. 
and  the  two  executors  named  therein,  successively,  qualified  in  Virginia  as 
such,  and  both  of  them  died  on  or  before  September,  1862;  wh^eupon  the 
appellant,  John  P.  Slaughter,  a  citizen  of  Virginia,  qualified  in  Virginia  as 
administrator  de  bonis  non  o.  t.  a.  of  the  said  Samuel  Garland,  Sr.,  deceased, 
in  October,  1862;  and  he  is  now,  and  has  been  since  December,  1862,  the  sole 
personal  representative  of  Samuel  Garland,  Sr.,  in  Virginia.  Neither  of  the 
sakl  executors  so  named,  nor  said  John  F.  Slaughter,  ever  qualified  in  Missis* 
slppi  as  personal  representative  of  said  testator;  owing,  probably,  to  the  con- 
dition of  war  in  which  the  country  then  was.  On  the  sixth  of  November, 
1862,  Burr  Garland,  a  brother  of  the  said  testator,  and  a  citizen  of  Mississippi, 
and  resident  of  Hinds  county  of  that  state,  had  admitted  to  probate  in  the 
probate  court  of  Hinds  county,  Mississippi,  an  authenticated  copy  of  the  said 
will  of  the  said  Samuel  Garland,  Sr.,  deceased,  and  then  and  there  was  by  the 
said  Hinds  county  court  appointed  and  qualified  as  administrator  c.  t.  a.  of 
said  Samuel  Garland,  Sr.,  and  he  took  possession  of  the  entire  estate,  real  and 
personal,  in  Mississippi.  He  continued  as  such  administrator  until  December, 
1869,  when  he  died  in  Lynchburg,  being  on  a  visit  to  Virginia.  During  the 
period  of  his  said  administration,  be  made  two  or  more  partial  settlements  ex 
parte  of  his  accounts  as  administrator;  and  by  the  last  of  which,  made  but  a 
short  time  before  his  death,  he  was  indebted  to  the  estate  of  the  testator, 
Samuel  Garland,  Sr.,  in  the  sum  of  $6,545,  as  of  December  9,  1868.  The 
said  Burr  Garland  left  a  will,  in  which  he  named  William  H.  Garland,  a  citi- 
zen and  resident  of  Mississippi,  as  his  executor.  This  will  was  duly  admitted 
to  probate  in  the  probate  court  of  Hinds  county,  Mississippi,  in  January,  1870, 
and  the  said  William  H.  Garland  then  and  there  qualified  as  executor  thereof. 
The  ninth  clause  of  the  will  of  Samuel  Garland,  Sr.,  deceased,  is  as  foUows: 
"My  favorite  brother,  B.  Garland,  raised  by  me,  and  long  a  resident  of  Mis- 
sisaippi,  is,  and  has  fbr  a  long  time  past  been,  embarrassed  in  debt  by  losses 
by  trade  in  1837,  and  liability  as  surety  for  others.  It  might  be  unsafe  to  de- 
vise property  to  him  absolutely.  I  therefore  set  apart  in  trust,  in  the  hands 
of  my  executors,  for  the  benefit  of  my  said  brother,  either  of  my  said  planta- 
tions, in  Hinds  county,  called  *  Barrens '  or  *  Tudor  Hall,'  whichever  he  may 
choose,  and  forty  slaves  in  families,  say  about  twenty-five  hands,  balance 
head  of  families,  children,  and  house  servants,  to  be  selected  by  him,  with 
provend^,  house  and  kitchen  furniture,  plantation  tools,  etc.,  oxen,  hogs, 
etc.,  to  make  a  complete  estate.    The  profits  of  the  estate  are  set  apart  for  his 
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(B.  Garland's)  use,  under  his  atiperintendenoe;  but  neither  the  estate  nor  the 
profits  shall  be  bound  for  his  past  debts  or  liabilities,  other  than  decent  and 
comfortable  support.  At  his  death,  all  the  property  in  this  clause  is  to  pass 
to  Charles  Y.  Morris,  In  trust  to  the  separate  use  of  his  wife,  Paulina  B. 
Morris,  and  her  children." 

The  statute  law  of  Mississippi  peremptorily  required  the  said  William  H. 
Garland,  the  executor  of  Burr  Garland,  deceased,  to  make  prompt  and  final 
settlement  of  the  accounts  of  his  said  testator,  as  administrator  e.  t.  a.  of 
Samuel  Garland,  Sr.,  deceased,  as  aforesaid,  and,  in  obedience  to  this  require- 
ment, the  said  William  H.  Garland,  executor  of  the  will  of  Burr  Garland,  de- 
ceased, proceeded  to  make  his  final  settlement  of  his  testator's  said  adminis- 
tration accounts  with  the  estate  of  Samuel  Garland,  Sr.,  deceased.  To  this 
end,  and  to  giye  this  settlement  a  finality  and  Judicial  authority,  which  it 
could  not  have  if  made  ex  parte  only,  he  invoked  the  aid  of  the  proper  court 
of  equity,  and  filed  his  petition  in  1872  as  executor  of  Burr  Garland,  deceased, 
in  the  chancery  court  of  the  Second  district  of  Hinds  county,  Mississippi, 
(which  had  succeeded  to  the  jurisdiction  of  the  probate  court, i  praying  that 
court  to  make  final  settlement  of  the  accounts  of  his  testator.  Burr  Garland, 
as  administrator  o.  t.  a.  of  Samuel  (Garland,  Sr.,  deceased;  filing,  as  a  part  of 
his  petition,  a  copy  of  said  Samuel  Garland's  will,  and  giving  the  names  and 
address  of  all  parties  interested  in  said  settlement,  and  under  said  will»  pray- 
ing that  they  be  made  parties  to  the  proceeding,  and  among  these  parties  were 
the  appellees  Charles  Y.  Morris,  trustee  of  his  wife  and  children,  said  Pan- 
Una  B.  Morris,  and  said  Mary  Garland.  Publication  was  ordered  and  duly 
made  against  each  of  said  parties;  and,  in  addition,  the  clerk  of  the  said  court 
mailed  to  each  of  them  a  certified  copy  of  the  said  order  and  publication,  and, 
among  others,  to  the  said  Morris,  trustee,  and  Paulina  B.  Morris,  and  Mary 
Garland,  and  there  is  no  denial  that  the  same  were  received  by  them,  nor 
any  intimation  that  they  were  not  received.  This  proceeding  by  the  said  ex- 
ecutor of  Burr  Garland,  deceased,  progressed  in  the  said  court  from  1872  un- 
til twenty-sixth  February,  1874.  No  one  appeared  in  person  or  by  counsel, 
except  the  executor  of  Burr. Garland,  and  the  appellant,  John  F.  Slaughter, 
in  his  own  right,  and  as  administrator  d.  b.  n.  o.  t.  a,  of  Samuel  Garland,  Sr., 
deceased.  Burr  Garland's  executor  presented  his  statement  of  accounts. 
There  were  exceptions,  which  were  f  uUy  argued,  and  considered  by  the  court, 
and  some  sustained,  and  some  overruled.  There  was  a  reference  to  a  master 
for  a  restatement  in  accordance  with  the  rulings  by  the  court.  There  was  a 
report  of  such  restatement  by  the  master,  and  no  exceptions  to  it;  whereupon 
the  court,  on  the  twenty-sixth  of  February,  1874,  by  its  decree  in  the  said 
proceedings,  says  that  the  said  account  of  Burr  Garland,  as  administrator  of 
Samuel  Garland,  deceased,  was  submitted  to  it  by  Burr  Garland's  executor 
for  final  settlement,  and  the  same  had  been  excepted  to  and  restated,  and  said 
restatement  not  excepted  to;  that  the  said  restated  account  is  in  strict  accord- 
ance with  the  former  decree  of  the  court,  is  correctly  stated  in  all  respects, 
and  exhibits  a  balance  due  from  said  Burr  Garland,  as  administrator  of  Sam- 
uel Garland,  Sr.,  deceased,  of  S64, 130.88;  and  it  finally  ordered,  adjudged,  and 
decreed  that  the  said  restated  account  be  ratified  and  confirmed  as  vl  final 
BetUement,  and  be  recorded  as  such  as  part  of  the  record  of  this  administra- 
tion; that  William  H.  Garland,  as  executor  of  Burr  Garland,  deceased,  pay 
the  said  ascertained  sum  of  $64,130.88  to  the  legal  representative  of  the  said 
Samuel  Garland,  Sr.,  deceased,  in  Virginia,  to  be  by  the  said  legal  represent- 
ative or  representatives  paid  over  to  the  person  or  persons  entitled  to  receive 
it  under  S.  Garland,  Sr.'s,  will;  and  the  estate  of  Burr  Garland,  real  and  per- 
sonal, stand  and  be  chargeable  with  such  payment  of  said  money  so  due  by 
said  Burr  Garland.  Burr  Garland  died  wholly  insolvent  in  Mississippi,  and 
payment  of  this  indebtedness  could  not  be  obtained  in  Mississippi,  as  he  left 
Ao  estate  there.    It  appears,  further,  that  when  Burr  Garland  died  in  Yir- 
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ginia,  in  December,  1869,  there  was  the  Bum  of  $1,421.52  then  in  the  hands 
of  John  T.  Murrell,  in  Lynchburg/  Virginia,  which  was  the  remains  of  a  sum 
of  money  said  Burr  Garland  had  deposited  with  him  on  call,  and  subject  to 
his  (Burr  Garland's)  order;  and  it  appeared,  also,  that,  when  Burr  Garland 
so  died  in  Virginia,  he  was  in  possession  in  Virginia  of  certain  papers  ihi- 
porting  absolute  conveyance  or  assignment  to  him  by  certain  legatees  of  Sam- 
uel Garland,  Sr.,  of  their  demands  on  said  Samuel  Garland,  Sr.'s,  estate  for 
legacies  given  to  them  in  his  will.  These  assigning  legatee's  were  children  of 
Nicholas  Garland,  a  brother  of  the  testator. 

Charles  Y.  Morris,  who,  as  before  said,  had  qualified  in  Virginia  as  admin- 
istrator c.  t,  a.  of  Burr  Garland,  deceased,  filed  a  petition  for  his  benefit  as 
such  administrator  in  the  suit  of  Garland  v.  Garland,  pending  in  the  circuit 
court  of  Lynchburg,  claiming  that  Burr  Garland  had  acquired  by  purchase 
and  assignment  the  legacies  left  by  Samuel  Garland,  Sr.'s,  will  to  the  children 
of  Nicholas  Garland,  and  praying  for  a  decree  directing  appellant,  J.  F.  Slaugh- 
ter, administrator  of  Samuel  Garland » Sr.,  deceased,  to  pay  to  him,  (petitioner,) 
as  administrator  of  Burr  Garland,  the  full  amount  of  said  legacies.  At  this 
juncture,  Slaughter,  administrator  c.  t.  a,  of  Samuel  Garland,  Sr.,  deceased, 
(and  appellant  here,)  being  unable  to  obtain  payment  in  Mississippi  of  the 
ascertained  and  adjudged  indebtedness  of  Burr  (Garland  to  the  estate  of  his 
testator,  Samuel  Garland,  Sr.,  and  in  order  to  protect  the  estate  of  his  testator 
from  the  claim  asserted  against  it  by  the  petition  of  Charles  Y.  Morris  filed  in 
the  suit  of  Garland  v.  Garland,  and  it  being  impossible  adequately  to  so  pro- 
tect it  by  a  simple  answer  to  the  said  petition  of  Charles  Y.  Morris,  adminis- 
trator of  Burr  Garland,  (which  was  lost  from  the  papers  in  the  cause,)  filed 
his  bill  in  chancery  in  the  circuit  court  of  Lynchburg  against  the  said  Charles 
Y.  Morris,  administrator  of  Burr  Garland,  deceased,  and  his  surety,  setting 
up,  among  other  things,  the  Mississippi  decree  against  the  Mississippi  execu- 
tor of  Burr  Garland  (still  wholly  unpaid)  as  an  offset  or  defense  against  the 
claim  asserted  in  the  petition,  and  exhibiting,  as  part  of  the  bili,  the  entire 
record  of  the  proceedings  in  the  Mississippi  court,  charging  assets  in  the  hands 
of  the  administrator,  Morris,  of  the  debtor,  Burr  Garland,  and  praying  for 
discovery  by  the  said  administrator,  and  for  the  application  pro  tanto  of  the 
said  assets  to  the  said  indebtedness  of  Burr  Garland  to  the  estate  of  his  testa- 
tor, Samuel  Garland,  Sr.  To  this  bill  the  appellee  demurred  and  answered. 
He  demurred  (1)  for  want  of  jurisdiction  in  the  Virginia  court;  (2)  for  want 
of  necessary  parties.  The  answer  sets  up  the  main  defense,  that  the  respond- 
ent is  not  bound  by  the  decree  of  the  Mississippi  court  in  a  proceeding  to 
which  he  was  not  a  party  as  administrator;  that,  as  administrator  of  Burr 
Garland  in  Virginia,  he  cannot  be  held  liable  for  Burr  Garland^s  demistavit 
as  Mississippi  executor  of  Samuel  Garland,  Sr.;  that  neither  he,  as  trustee  for 
P.  B.  Morris,  nor  said  P.  B.  Morris  is  bound  by  the  said  decree  and  settlement 
in  Mississippi,  because  there  was  no  personal  service  on  them;  that  the  stock 
on  the  "Tudor  Hall"  farm  remaining  at  the  death  of  Burr  Garland,  and  the 
surplus  profits  of  that  farm,  after  deducting  a  decent  support  for  Burr  Gar- 
land, passed  to  Charles  Y.  Morris,  trustee  for  P.  B.  Morris,  as  residuary  lega- 
tee in  the  will  of  Samuel  CKirland,  Sr.;  and  that  the  assets  in  the  hands  of 
Burr  Garland's  administrator,  the  said  C.  Y.  Morris,  should  be  applied  to  and 
belong  to  the  said  P.  B.  Morris  as  part  of  her  legacy.  Upon  the  hearing,  the 
circuit  court,  without  in  so  many  words  sustaining  the  demurrer,  dismissed 
the  bill,  with  costs,  solely  for  want  of  any  right  faction  in  the  appellant; 
alleging,  as  the  ground  of  its  action,  that  the  complainant,  as  administrator 
of  l^muel  Garland  in  Virginia,  could  not  hold  the  Virginia  administrator  of 
Burr  Garland  to  account  to  him  for  a  devastavit  of  Burr  Garland  as  adminis« 
trator  of  Samuel  Garland  in  Mississippi. 

This  is  not  a  suit  against  the  administrator  of  a  decedent  of  one  state  to 
^iforce  against  him  a  judgment  or  decree  recovered  against  a  different  admin" 
v.4s.B.no.6 — 22 
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iatratar  of  th»  same  decedent  in  another  state.  The  decree  sought  to  be  en- 
forced was  not  a  decree  against  an  administrator;  it  Is  a  decree  obtained  against 
Burr  Garland's  executor  in  Mississippi,  and  the  object  of  the  bill  is  to  enforce 
that  decree  against  the  Virginia  administrator  with  the  will  annexed  of  Bun- 
Garland.  Substantially  and  virtuallj.  in  law,  the  bill  is  to  enforce  against 
Burr  Garland's  Virginia  executor,  (G.  T.Morris,  administrator  o.  t.  a.,)  a  de- 
cree previously  obtained  against  Burr  Garland's  Mississippi  executor.  An 
administrator  witH  the  will  annexed  is  substantially  the  same  as  the  executor 
named  in  the  will,  and  he  has  the  same  powers,  and  is  subject  to  the  same 
duties  and  liabilities.  Between  executors  of  tbe>  same  decrdent  in  different 
jurisdictions  there  is  a  privity  derived  from  or  through  the  will  of  the  testator; 
and  a  judgment  or  decree  against  either  is  evidence  against  the  other,  and  may 
be  enforced  against  each,  (see  ffUl  v.  Tfioker*  18  How.  4580  and  is  sufficient 
to  ground  a  suit  or  action  on  against  either  executor.  Ah  administrator  with 
the  will  annexed  is,  in  legal  contemplation,  executor  of  that  will;  and  a  decree 
against  a  domiciliary  executor  binds  every  executor  of  the  same  will  in  every 
jurisdiction.  The  basis  and  corner-stone  of  the  appellant's  bill  is  the  decree 
of  the  Mississippi  court,  and  the  settlement  made  there,  ascertaining  the  in- 
debtedness of  Burr  Garland  to  the  estate  of  appellant's  testator,  and  putting 
the  same  under  control  of  appellant  for  distribution  in  Virginia  to  those  en- 
titled under  the  will  of  Samuel  Garland,  Sr.  The  decree  of  the  Mississippi 
court  ordering  the  ancillary  administrator  c.  t.  a.  to  pay,  and  putting  him  un- 
der a  legal  obligation  to  pay  over,  an  ascertained  and  adjudged  indebtedness 
of  Burr  Garland  to  the  domiciliary  administrator  c.  t.  a.  of  Samuel  Garland, 
Sr.,  enables  the  latter  to  sue  the  former  in  Mississippi  for  the  amount  decreed ; 
for,  '*  where  any  one  is  under  Ic^al  obligation  to  pay,  the  law  will  imply  a 
promise,"  (Bob.  Pr.  2^ew  Ed.  188,  189;)  and  as  he  might  be  sued  in  Missis- 
sippi, both  by  the  express  statute  of  that  state,  and  by  the  international  law, 
so  he  might  be,  if  caught  in  Virginia,  under  the  constitution  of  the  United 
States,  requiring  that  "full  faith  and  credit  shall  be  given,"  in  Virginia,  "to 
the  judicial  proceedings  of  every  other  state,"  to  the  decrees  of  the  courts  of 
Mississippi,  (1  Bob.  Pr.  New  Ed.  217.)  As  evidence  of  an  ascertained  in- 
debtedness, this  decree  of  the  Mississippi  court  must  be  taken  as  final  and 
conclusive  in  any  couit  in  any  state.  In  matters  of  local  character,  exclu- 
sively within  the  cognizance  and  jurisdiction  of  the  courts  of  any  state, — such 
as  the  accounts  of  personal  representatives,  and  the  administration  of  assets 
of  decedents,  within  the  jurisdiction  of  that  state, — no  other  state  courts  can 
consider,  or  settle,  or  reverse,  or  revise  the  settlement  made  by  a  state  court  of 
competent  jurisdiction  over  the  subject-matter  and  the  parties.  The  decree  of 
the  Mississippi  court  must  be  accepted  as  final  and  conclusive  evidence  of  the 
fact  and  amount  of  indebtedness  by  Burr  (Garland,  the  Mississippi  administrator 
of  Samuel  Garland,  to  Samuel  Garland's  estate.  It  did  not  undertake  to  dis- 
tribute it,  nor  to  determine  who  are  entitled  to  receive  it,  under  Samuel  Gar- 
land's will,  but  decreed  it  to  be  paid  over  to  the  Virginia  domiciliary  exec- 
utor, to  be  by  him  distributed  to  those  entitled  according  to  the  declared  inten- 
tion of  the  testator.  And  this  is  in  accordance  with  well-recognized  and  every- 
day practice,  to  the  end  that  there  may  be  one  complete  and  homogeneous  ad- 
ministration, and  that  the  creditors  and  legatees  may  get  their  dues  without 
pursuing  two  representatives  in  different  jurisdictions. 

The  appellant  is  competent  to  prosecute  this  debt  due  his  testator's  estate, 
by  the  authority  of  the  Virginia  court  appointing  him;  and  by  the  decree  of 
the  Mississippi  court  he  has  a  right  of  action,  and  the  circuit  court  of  Lynch- 
burg erred  In  dismissing  his  bill  for  want  of  it.  The  fact  and  the  amount  of 
the  debt  of  Burr  Garland,  administrator  c.  L  a.  of  S.  Garland's  estate,  having 
been  finally  and  judicially  ascertained,  appellant  had  a  right  to  be  entertained 
in  the  equity  court  at  once,  and  to  have  discovery  of  assets  and  proper  ac- 
ftount.    Appellee,  as  administrator  of  Burr  Garland  in  Virginia,  was  not  6a« 
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titled  to  notice  of  the  proceedings  in  Mississippi  to  settle  the  Mississippi  ac- 
count of  Burr  €kirland*s  administration  of  S.  Garland's  estate  in  Mississippi; 
but  in  fact  he  and  Morris,  trustee,  and  Paulina  B.  Morris  were  all  mad^*  par- 
ties, and  were  duly  summoned  by  publication  and  by  mail.  Withal,  if  no 
settlement  were  final  until  parties  interested  and  living  out  of  the  state  were 
personaUy  served  with  process,  there  could  be  no  final  settlement  of  any  estate 
as  to  legatees  and  distributees  living  out  of  the  state  where  the  account  has  to 
be  settled. 

The  circuit  court  erred  in  dismissing  the  plaintiff's  bill,  and  the  decree  com- 
plained  of  is  erroneous,  and  is  reversed  and  annulled,  with  costs  to  the  appel- 
lant, but  without  prejudice  to  any  right  of  action  which  Paulina  B.  Morris 
may  have  in  this  or  in  an  independent  suit;  and  the  cause  will  be  remanded 
to  the  circuit  court,  with  leave  to  the  appellant  to  reinstate  his  bill*  or  to 
amend,  and  make  all  parties  deemed  requisite.    Beversed. 

Lbwi8»  Pm  absent. 

(94  Va.  192) 

ToRiAKs  «.  Richmond  &  A.  R.  Co. 

iSupreme  Court  of  AppeaZs  of  Virginia.    Dooember  1, 1887.) 

Hastbb  xmy  Sbbtakt— Nboliobkob— Fellow-Sebyant— Derailmbnt  of  Tiuin. 

In  an  action  to  recover  damages  against  a  railroad  company  for  the  negligent  kill- 
ing of  platntiiTB  intestate,  while  in  the  employ  of  suoh  company  as  brakeman  on  a 
material-train,  it  was  shown  that  the  immeoiate  cause  of  intestate's  death  was  the 
rapid  running  of  the  train,  suddenly  accelerated  by  putting  on  additional  steam, 
over  a  track  left  in  an  uneven  and  weakened  cbndition  by  otner  employes  of  the  de- 
fendant company,  whose  duty  it  was  to  repair  the  track  inquestion,  and  who  failed 
to  give  warning  of  the  dangerous  condition  of  the  road.  JETeld,  that  the  negligence 
of  such  employe  was  the  negligence  of  the  company,  and  that  plaintiff's  intestate 
was  not  a  co-employe.^ 

Error  to  circuit  court,  Nelson  county;  WmenjELD,  Judge. 

Action  to  recover  damages  for  the  negligent  killing  of  plaintifTs  intestate. 
Flaintift's  intestate  waa  in  the  employ  of  the  defendant,  the  Richmond  & 
Alleghany  Railroad  C}ompany«  aa  rear  brakeman  on  a  material>*train,  and, 
while  in  the  proper  discharge  of  bis  duty  as  such  brakeman,  was  killed  in  a 
wreck  of  his  train  which  was  caused  by  a  defective  track  of  defendant's,  over 
which  Intestate's  train  was  at  the  time  of  the  accident  engaged  in  switching. 
Judgment  for  defendant  below.    Plainlifl  below  obtained  a  writ  of  error. 

JS.  r.  Hubatxif  for  plaintiff  in  error.  Williams  &  Botdwaret  for  defendant 
in  error. 

RiGHABDSOK,  J.  This  is  a  writ  of  error  to  a  Judgment  of  the  circuit  court 
of  Nelson  county*  rendered  March  21, 1882,  in  an  action  of  trespass  on  the 
case,  wherein  £.  B.  Spencer,  administrator  of  Robert  Torians,  deceased,  was 
plaintiff,  and  the  Richmond  &  Alleghany  Railroad  Company  was  defendant. 
The  object  of  the  suit,  which  was  brought  under  the  st^^ute,  (Code  1873,  c.  145y 
%7  et  seqA  was  to  recover  the  sum  of  810,000,  as  damages  for  the  alleged 
negligent  Killing  of  the  plaintiff's  intestate  by  the  defendant  company's  agents 
on  the  twenty-tifth  of  July,  1881,  on  its  track,  near  Gladstone,  in  said  county. 
Issue  was  joined  on  the  defendant's  plea  of  not  guilty.  At  the  trial,  when 
the  jury  had  heard  all  the  evidence  on  both  sides,  and  the  arguments  of  coun- 
sel, they  returned  their  verdict  in  favor  of  the  defendant.  Whereupon  the 
plaintiff  moved  the  court  to  set  aside  the  verdict  as  contrary  to  the  law  and 

^Upon  the  point  as  to  who  are  feUow-servants  within  the  moaning  of  the  rule  exempt- 
ing tne  master  from  liahility  for  injuries  received  hy  an  employe  through  the  negligence 
of  a  co-senrant,  see  Reddon  v.  Railroad  CJo.,  (Utah,)  15  Pac.  Rep.  262,  and  note;  Van 
Wickle  V.  Railway  Co.,  82  Fed.  Rep.  978 ;  Theleman  v.  Moeller,  (Iowa,)  34  N.  W.  Rep.  785 ; 
Railroad  Co.  v.  De  Armond,  (Tenn.)  5  S.  W.  Rep.  000;  Railroad  Co.  v.  Norment,  (mte, 
211. 
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evidence;  which  motion  the  court  overruled,  and  proceeded  to  give  Judgment 
according  to  the  verdict  of  the  jury.  To  this  ruling  and  judgment  of  the  court 
the  plaintiff  excepted,  and  in  this  bill  of  exceptions  the  court  certified  tlie  evi- 
dence, and  the  plaintiff  obtained  a  writ  of  error  and  supersedeas  to  said  judg- 
ment. 

As  to  the  material  facts  involved  in  this  controversy  there  seems  to  be  no 
substantial  conflict  in  the  evidence  adduced  by  the  plaintiff  and  the  defendant 
respectively.  Whatever  conflict  exists  is  only  as  to  the  inferences  deduced 
from  the  facts  by  the  witnesses  for  the  plaintiff,  and  those  deduced  from  the 
same  facts  by  the  witnesses  for  the  defendant.  The  plaintiff's  intestate  was 
an  employe  of  the  defendant  company,  and  engaged  as  a  fellow-servant  on  the 
same  train  with  George  Moon,  who  was  killed  on  the  same  day  and  by  the  same 
accident  by  which  the  plaintiff's  intestate  was  killed.  Moon^s  administratoi 
also  sued  the  company  to  recover  damages  for  the  negligent  killing  of  said 
Moon,  and  in  that  case,  also,  there  was,  by  reason  of  misdirection  by  the  trial 
court#  a  verdict  and  judgment  for  the  defendant,  and  the  case  came  before  this 
court  on  writ  of  error,  and  the  judgment  was  reversed.  See  MoorCs  AdmW 
V.  Railroad  Co,,  78  Va.  745.  The  evidence  in  that  case  is  fully  stated  in  the 
opinion  of  the  court.  The  facts  in  that  case  and  in  this  are  identical,  and 
naturally  there  is  a  substantial  conformity  in  the  evidence. 

When  the  plaintiffs  intestate  was  killed,  he  was  at  his  post  of  duty  on  the 
material-train  of  the  defendant,  was  in  the  due  and  faithful  discharge  of  his 
duties  as  an  employe  of  the  defendant  company,  as  a  train  hand  in  the  capac- 
ity of  rear  brakeman,  and  did  not  contribute  to  his  death  by  any  negligence  of 
his  own.  In  fact,  the  defendant  company  itself  proves  that  all  its  officers  and 
men  of  that  train  were  acting  within  its  rules,  and  that,  although  the  train 
was  running  at  the  time  with  the  engine  reversed,  it  was  conformable  to  the 
usages  of  the  company.  It  was  also  proved  that  the  defendant  company  had 
acquired  the  property,  rights,  and  franchises  of  the  James  River  So  Kanawha 
Company,  under  an  act  of  the  general  assembly  of  Virginia,  comprehended 
in  and  made  a  part  of  defendant  company's  purchase  of  said  rights  and  fran- 
chises, whereby  it  was  required  to  construct  and  equip  a  railroad  up  the  James 
River  valley  from  Richmond  to  Clifton  Forge,  within  20  months,  which  had 
to  be  a  flrst-class  railroad,  with  steel  rails,  and  equipped  with  ample  accom- 
modations, etc.  Acts  1878-79,  c.  Id9,  pp.  119,  120;  Acts  1879-80,  e.  181,  § 
8,  p.  173.  It  is  proven,  too,  that  the  company  had  advertised  to  the  public 
that  its  work  had  been  completed  according  to  contract,  and  that  the  road  was 
open  to  travel,  and  was  running  passenger  cars  on  regular  schedule  up  as  high  as 
Joshua  Falls,  some  miles  above  the  place  where  the  accident  occurred  which 
resulted  in  the  death  of  the  plaintiff's  intestate,  Torians,  and  others.  It  is  in 
proof  that  that  place  was  entirely  free  from  overhanging  trees,  rocks,  etc., 
that  could  have  obscured  the  view  or  fallen  upon  the  track,  which  was  appar- 
ently clear  of  obstacles  or  obstructions;  that  the  train  was  running  swiftly 
with  no  indication  of  defect,  displacement,  or  brakeage  in  any  of  its  machin- 
ery;  that  there  was  nothing  to  indicate  the  breaking  of  any  wheel  or  truck, 
but  a  motion  of  the  tender  was  observed  by  the  engineer,  just  at  the  time  of 
the  accident,  which,  to  his  experienced  eye,  showed  at  once  that  "  it  was  off  the 
track,''  and  '*just  after  that  he  gave  her  steam  to  quicken  her  up."  The 
tender,  which  was  ahead  of  the  engine,  ran  off  the  rails  to  the  right,  or  on  the 
outside  of  the  curve  at  that  point,  as  if  the  outer  rail  was  at  too  low  a  level, 
compared  with  that  of  the  inner  rail.  The  end  of  the  tender  next  the  engine 
kept  the  track  longer  than  the  other,  and  which  forced  it  around,  and,  in 
turning,  it  forced  the  engine  over  on  the  other  side  of  the  track  next  the  ca- 
nal. The  train  at  the  time  was  running  at  a  swift  rate  of  speed.  The  engine 
and  cars  were  piled  up  m  a  state  of  wreck,  and  in  this  derailment  and  wreck 
Torians,  the  plaintiff's  intestate,  was  killed. 

At  the  place  of  the  accident  a  gang  of  defendant's  hands,  under  their  fore- 
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man  or  section  master,  one  Hemdon,  were  engaged  at  work  in  repairing  the 
track;  had  raised  and  tamped  the  track,  and  had  a  "run-out,"  so  that,  at  one 
end  of  this  "  run-out, "  the  track  conformed  to  the  old  level,  and  at  the  other  end 
to  the  new  level.  The  road-bed  was  not  balasted  in  at  this  point,  and  the 
tamping  was  with  gravel  and  sand,  not  rock.  As  to  the  difference  of  eleva- 
tion between  the  one  end  and  the  other  of  the  "run-out,"  and  as  to  how  far 
the  derailment  and  wreck  occurred  beyond  the  "run-out,"  there  is  a  conflict 
of  testimony ;  but  the  defendant's  witnesses  put  the  former  at  two  and  a  half 
inches,  and  the  latter  at  eighty  yards.  The  tract  was  not  in  first-class  order. 
The  rails  of  the  track  on  the  curve  where  the  accident  occurred  were  not  of 
uniform  level.  The  bed  of  the  road  was  the  firm  old  towpath  of  the  canal. 
But  the  rails  and  ties  had  been  raised  to  level  the  track ;  and  while  the  tamp- 
ing with  gravel  and  sand  under  and  about  the  ties  had  been  done,  the  filling 
in  had  not  been  completed,  and  the  track  was  therefore  nor  firm  and  secure, 
but  was  yielding  more  or  less  in  places. 

The  plaintiff's  witness  and  McCormick,  one  of  the  defendant's  witnesses, 
ascribe  the  accident  to  the  bad  condition  of  the  track.  McCormick  testified 
that  he  heard  the  train  whistle  at  Gladstone,  two  miles  above  the  point  where 
the  accident  occurred.  He  saw  Herndon  and  hands  at  work  a  little  below, 
where  witness'  cross-ties,  which  he  expected  the  train  to  take  up,  were  piled. 
Saw  the  train,  and  witnessed  the  accident;  and  was  satisfied  that  the  accident 
was  caused  by  the  bad  condition  of  the  road-bed  and  track.  Saw  and  heard 
of  no  other  cause;  and,  after  the  accident,  he  walked  down  below  the  wreck, 
and  thought  he  saw,  from  the  fresh  dirt,  evidence  that  the  hands  had  done 
work  that  day  below  the  wreck,  an  hour  before,  he  judged  from  the  dirt.  The 
other  witnesses  for  the  defendant  failed  to  ascribe  the  accident  to  any  cause, 
and  some  of  them  expressed  themselves  as  unable  to  do  so.  The  foreman, 
Herndon,  and  his  hands,  heard  and  saw  the  train  as  it  approached  them  where 
they  were  at  work  in  ample  time  to  signal  it,  and,  though  they  had  flags  for 
the  purpose,  they  failed  entirely  to  signal  and  warn  the  approaching  train  of 
its  danger,  though  it  was  advancing  at  considerable  speed.  Then,  in  the 
light  of  the  evidence,  the  accident  which  resulted  in  the  death  of  the  plaintiff's 
intestate  was  caused  by  the  rapid  running  of  this  train,  suddenly  accelerated 
by  putting  on  additional  speed,  over  an  uneven  or  too  feebly  supported  rail 
on  the  outside  of  the  curve,  and  a  very  short  distance  below  where  Herndon 
was  actually  at  work,  and  his  failure  to  signal  the  conductor  and  engineer  of 
the  approaching  train,  and  warn  them  of  the  condition  of  the  track,  of  which 
he  had  actual  knowledge,  or  it  was  his  duty  to  have  known  from  what  was 
plainly  open  to  his  view.  And  we  think  that  such  is  plainly  the  inference 
which  the  jury  should  have  drawn  from  the  evidence  before  them. 

The  law  of  the  case  is  well  settled.  It  is  laid  down  by  this  court  in  the 
case  of  Moon^s  Adm^r  v.  Railroad  Co.,  supra,  and  the  authorities  there 
cited,  as  well  as  in  subsequent  decisions  by  this  court.  It  was  the  duty  of 
the  defendant  company,  the  defendant  in  error,  to  have  and  maintain  good 
and  safe  mechinery,  structures,  and  roadway.  This  company's  charter  re- 
quired it  to  maintain  a  railway  which  should  be  first-class  in  all  respects.  It 
was  its  duty  to  each  of  its  employes  to  use  care  and  caution  in  the  exercise  of 
its  privileges  and  powers,  in  selecting  its  agents  and  servants,  and  to  use  all 
reasonable  precautions,  including  necessary  signals  to  moving  trains,  essen- 
tial to  the  protection  of  the  lives  and  limbs,  not  only  of  employes,  but  to  the 
protection  of  all  persons  lawfully  on  its  road.  The  defendant  company,  by 
and  through  the  negligence  of  its  agent,  Herndon,  in  failing  to  signal  the 
approaching  train  and  warn  it  of  the  danger  in  its  path,  was  guilty  of  culpa- 
ble negligence,  which  caused  the  accident  that  resulted  in  the  death  of  the 
plaintiff's  intestate;  and  for  that  negligence  and  that  result  the  company  is 
liable  in  damages.  That  negligence  was  the  proximate  cause  of  the  death  of 
plaintiffs  intestate,  who  was  not  the  co-employe  of  Herndon,  by  whose  negli- 
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gence  the  accident  was  canaed,  in  the  sense  which  relieves  the  employer  from 
liability  for  injaries  to  one  servant  by  and  through  the  negligent  act  or  omis- 
sion  of  his  fellow*aervant.  Such  being  the  facts  and  the  law  of  this  case,  it 
is  manifest  that  the  jury  were  not  warranted  in  finding  the  verdict  returned 
by  them;  and  we  are  therefore  of  opinion  that  the  verdict  was  plainly  con- 
trary to  the  evidence  and  the  law,  and  that  the  court  erred  in  refusing  to  set 
aside  the  verdict,  and  award  a  new  trial.  .  It  follows  that  the  judgment  of  the 
circuit  court  of  Kelson  county  must  be  reversed  and  annulled,  the  verdict  set 
aside,  and  the  cause  remanded  for  a  new  trial  in  aooordance  with  the  views 
expressed  in  this  opinion. 

Lbwis,  P.»  absent* 

(84  Va.  204)  •  „ 

JONBS  V.  FiNOH. 

{Supreme  Ocv/ri  of  Appeals  of  Virginia.   November  17, 1887.) 
Mauoiods  PBOsaounoN— Pbobablb  GAuaa— Acquittal  bbvobb  United  Statbs  Com- 

mSSIONBR. 

In  an  action  for  malicious  progecution.  the  fonrth  count  in  plalntdiTB  declaration 
was  in  the  usual  form,  and  snowed  that  ne  had  been  arrested  on  a  warrant  procored 
by  defendant  from  a  tlnited  States  commissioner,  and,  on  examination  before  the 
oonunissioner,  was  acquitted.  Held,  that  the  aoqnittal  before  the  commisrionar 
was  prima  fade  evidence  of  want  of  probable  cause,  and  a  demurrer  to  the  count 
should  have  been  overmled.^ 

Error  to  circuit  court  of  city  of  Richmond;  B.  B.  Wellfobd,  Jr.,  Judge. 

Action  of  trespass  on  the  case,  brought  by  James  B.  Jones  against  Charies 
L.  Finch.  The  declaration  contains  four  counts, — the  first  and  second,  for 
an  alleged  slander;  the  third,  for  an  alleged  libel;  and  the  fourth,  for  mali- 
cious prosecution.  The  court  below  sustained  a  plea  in  abatement  as  to  the 
llrst  three  counts,  and  a  demurrer  as  to  the  fourth  count,  and  dismissed  the 
action.    Plaintiff  below  obtained  a  writ  of  error  and  supersedeas. 

/•  S.  Wise,  for  plaintiff  in  error.     W.  W.  Henry ,  for  defendant  in  error. 

BiORABDsoN,  J.  This  is  a  writ  of  error  to  a  Judgment  of  the  circuit  court 
of  the  city  of  Kichmond,  rendered  June  28,  1886,  in  an  action  of  trespass  on 
the  case,  wherein  the  plaintiff  in  error  was  plaintiff,  and  the  defendant  in  er> 
ror  was  defendant.  The  action  was  brought  December  3. 1885.  The  decla- 
ration contained  four  counts.  The  first  two  counts  are  for  an  alleged  slan- 
der; the  third  is  for  an  alleged  libel;  the  fourth  is  for  an  alleged  malicious 
prosecution.  The  first  three  counts  are  for  matters  alleged  to  have  taken 
place  in  the  county  of  Mecklenburg,  in  this  state,  where  both  parties  resided. 
Said  fourth  count  is  for  a  matter  ^eged  to  have  occurred  at  the  said  city  of 
Bichmond.  Process  to  answer  the  action  was  duly  served  on  the  defendant 
in  the  city  of  Bichmond.  To  the  first  three  counts  in  the  declaration  a  plea 
in  abatement  to  the  jurisdiction  was  filed;  and  the  defendant  also  demurred  to 
the  whole  declaration,  and  to  each  count  thereof;  and  to  the  fourth  count  he 
filed  a  special  plea,  setting  forth  that  the  plaintiff  had  not  been  discharged 
and  acquitted  of  the  prosecution  in  said  fourth  count  set  forth.  The  plaintiff 
demurred  to  both  of  the  defendant's  pleas;  to  the  second,  he  replied  gener- 
ally. The  circuit  court  overruled  the  demurrer  to  the  whole  declaration,  and 
also  as  to  the  first  three  counts,  but  sustained  the  demurrer  as  to  the  said 
fourth  count,  and  dismissed  the  suit  as  to  said  fourth  count;  and  then  pro- 
ceeding to  consider  the  plea  in  abatement  as  to  the  first  three  counts  of  the 

^  Upon  the  question  of  what  is  evidence  of  want  of  probable  cause,  see  Taylor  v.  Rice, 

17  Fed.  Rep.  aiEkk  and  note "   -  '^ '   "  ' ^ '""  ' *" 

42.  and  note:  Heap  v.  Pai 
Minn.)  88  N.  W.  Rep.  884; 
(Miss.)  1  South.  Rep.  55. 
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declaration,  and  the  demurrer  to  said  plea,  and  the  motion  ot  the  defendant 
to  dismiss  the  suit  as  to  the  first  three  counts,  the  court  oTerruled  the  demur- 
rer to  said  plea,  and  sustained  the  plea,  and  ordered  the  suit  to  be  dismissed. 
To  this  Judgment  of  the  circuit  court  the  plaintiff  applied  for  and  obtained 
from  one  of  the  judges  of  this  court  a  writ  of  error  and  supersedeas. 

The  action  of  the  circuit  court  in  overruling  the  plaintiff's  demurrer  to  the 
defendant's  plea  in  abatement  to  the  first  three  counts  in  the  dedarution,  and 
in  sustaining  said  plea,  and  in  dismissing  the  plaintiff's  action  as  to  those 
counts,  was  clearly  correct.  Indeed,  in  this  particular,  it  is  not  claimed,  in 
the  plaintiff's  petition  for  writ  of  error,  that  there  was  error. 

The  only  assignment  of  error  is  as  to  the  action  of  said  circuit  court  in  sus* 
taining  the  demurrer  to  the  fourth  count  in  the  declaration,  and  in  dismissing 
the  plaintiff's  action  as  to  said  fourth  count.  This,  then,  is  the  sole  question 
for  decision,  and  this  makes  the  examination  of  said  count  important.  After 
the  usual  preamble,  this  count  charges  that  "on  the  thirtieth  of  November, 
1885,  at  Richmond,  Virginia,  the  defendant  went  before  one  Mathew  P. 
Pleasants,  a  United  States  commissioner  for  the  Eastern  district  of  Virginia, 
and  then  and  there,  before  said  Pleasants,  falsely  and  maUcionsly,  and  with- 
out any  reasonable  or  probable  cause  whatsoever,  charged  plaintiff  with  having 
feloniously  stolen  and  taken  from  out-  of  a  mail  of  the  United  States  a  certain 
registered  letter  received  by  the  plaintiff  as  postmaster  at  Boydton,  Virginia, 
on  or  about  the  twenty-fifth  day  of  July,  1883;  and  upon  such  charge  the  de- 
fendant falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause 
whatsoever,  caused  and  procured  said  Mathew  P.  Pleasants,  United  States 
commissioner  as  aforesaid,  to  make  and  grant  his  certain  warrant  under  his 
hand  for  the  apprehending  of  plaintiff,  and  for  having  plaintiff  before  him, 
(the  said  Pleasants,)  or  some  other  United  States  commissioner,  to  be  dealt 
with  according  to  the  law  of  said  supposed  offense;  and  said  defendant,  under 
and  by  virtue  of  said  warrant,  afterwards,  to-wit,  December  2, 1885,  at  Meck- 
lenburg county,  Virginia,  aforesaid,  wrongfully  and  unjustly,  and  without 
any  reasonable  cause  whatsoever,  caused  plaintiff  to  be  arrested  by  his  body, 
and  taken  into  custody,  and  to  be  imprisoned  and  brought  by  public  convey- 
ance from  Boydton,  Mecklenburg  county,  to  Richmond,  Virginia,  in  the  cus- 
tody of  a  deputy-marshal  of  the  United  States,  and  before  a  great  many  peo- 
ple on  the  public  highway  and  the  streets  of  Richmond,  and  to  be  detained 
in  custody  a  long  space  of  time,  to-wit,  twelve  hours  then  next  following, 
and  until  defendant  afterwards,  to-wit,  December  2, 1885,  at  Richmond,  Vir- 
ginia, falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause  • 
whatsoever,  caused  the  plaintiff  to  be  carried  in  custody  before  said  M.  P. 
Pleasants,  so  being  United  States  commissioner  as  aforesaid,  to  be  examined 
before  said  commissioner  of  and  concerning  said  supposed  crime;  which  said 
commissioner,  having  heard  and  considered  all  that  said  defendant  could  say 
or  allege  against  the  plaintiff  touching  said  supposed  offense,  then  and  there, 
to-wit,  on  the  day  last  aforesaid,  at  Richmond,  Virginia,  adjudged  and  deter- 
mined that  the  said  plaintiff  was  not  guilty  of  the  said  supposed  offense,  and 
then  and  there  caused  the  plaintiff  to  be  discharged  out  of  custody,  fully  ao- 
quitted  and  discharged  of  the  said  supposed  offense;  and  the  defendant  hath 
not  further  prosecuted  his  said  complaint,  but  hath  desisted  and  abandoned 
the  same,  and  the  said  complaint  and  prosecution  is  wholly  ended  and  deter- 
mined, to-wit,  at  Richmond,  Virginia,  aforesaid." 

The  malicious  prosecution  whereon  this  count  is  predicated  is  the  prosecu- 
tion which  was  set  on  foot  by  the  defendant.  This  count  alleges  that  that 
prosecution  was  wholly  ended,  and  determined  favorably  to  the  plaintif!.  It 
seems  in  tliat  respect  to  be  substantially  in  the  usual  form.  In  Womack  v. 
Circle,  29  Grat.  192,  the  fourth  count  was  founded  on  an  alleged  malicious 
prosecution  of  the  plaintiff  by  the  defendant.  It  stated  in  respect  to  this 
termination  of  the  prosecution  that'*  the  complaint  was  then  dismissed,  *   *  * 
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and  that  the  prosecution  has  long  since  been  ended  and  determined;'*  and  In 
reference  to  the  demurrer  to  that  count,  in  that  case,  Burks,  J.,  on  page  199, 
said:  "The  fourth  count  sets  out  a  case  of  malicious  prosecution.  To  be 
sufficient  in  law  such  count  should  allege  (1)  the  prosecution  in  its  particu- 
lars; (2)  that  it  was  set  on  foot,  instigated,  or  procured  by  the  defendant;  (3) 
that  it  had  terminated  favorably  to  the  plaintiff;  (4)  that  it  was  without 
probable  cause;  (5)  that  it  was  malicious,"  citing  Scott  w.Shelor,  28  Grat. 
891.  All  of  these  essentials  are  certainly  contain^  in  the  fourth  count  here 
under  consideration.  In  Womack  v.  Circle,  supra,  the  plaintiff  had  been 
arrested  on  a  charge  of  attempting  to  bribe  a  person  to  commit  a  crime  pro- 
posed by  the  defendant.  The  justice  found  that  there  was  probable  cause  for 
the  charge,  and  bound  the  plaintiff  over  to  keep  the  peace,  etc.  This  judg- 
ment was  reversed  on  appeal  by  the  county  couii.  All  this  was  set  out  in  the 
declaration.  The  defendant  demurred,  on  the  ground  that  the  judgment  of 
the  justice,  though  reversed  and  annulled,  was  conclusive  evidence  of  proba- 
ble cause.  The  circuit  court  overruled  the  demurrer.  The  case  came  to  this 
court  on  a  writ  of  error,  and,  the  court  being  equally  divided,  the  decision  of 
the  court  below  was  virtually  affirmed.  But  on  the  second  coming  of  the 
cause  to  this  court  that  decision  was  reversed;  Staples  and  Burks,  J  J.,  dis- 
senting. See  Womack  v.  Circle,  32  Grat.  324.  But  later,  in  Blanks  v.  Rob- 
inson,  reported  in  Va.  Law  J.  1886,  p.  898,  this  court  overruled  the  decision 
of  the  majority  in  the  latter  case,  and  sustained  the  opinion  of  the  dissenting 
judges,  that  a  judgment  of  conviction  by  the  justice  is  only  prima  facie  evi- 
dence of  probable  cause  for  the  prosecution.  That  the  converse  of  this  prop- 
osition is  true,  and  that  the  judgment  of  the  justice  dismissing  the  complaint 
is  prima  facie  evidence  of  the  toant  of  probable  cause  for  the  prosecution,  has 
never  been  doubted.  In  Womack  v.  Circle,  32  Grat.,  on  page  347,  Staples. 
J.,  said:  ''If  the  plaintiff  had  been  acquitted  by  the  justice,  that  acquittal 
would  have  been  prima  facie  evidence  of  the  want  c^  probable  cause,  and 
nothing  more.  All  the  authorities  agree  in  so  holding."  In  that  case,  as 
in  the  case  at  bar,  the  officer  had  only  the  power  to  send  the  accused  on  for 
trial,  or  to  discharge  him  from  that  prosecution,  and  dismiss  tjiat  complaint. 
But,  in  the  case  under  consideration,  the  counsel  for  the  defendant  in  error 
appear  to  found  their  demurrer  upon  a  supposed  difference  between  the  juris- 
diction and  powers  of  a  justice  and  those  of  a  commissioner  of  the  United 
States;  and  contend  that  *'the  object  of  the  proceeding  before  the  latter  is  not 
to  convict  or  acquit  the  prisoner,  but  to  ascertain  in  his  behalf  whether  there 
is  sufficient  reason  to  believe  him  guilty  to  warrant  holding  him  in  custody  or 
under  recognition  for  trial. "  Suppose  this  to  be  true,  what  becomes  the  duty 
of  the  commissioner  when,  upon  hearing  the  evidence,  he  comes  to  the  con- 
elusion  that  there  is  not  sufficient  reason  to  believe  him  guilty?  Can  it  be 
anything  else  than  to  dismiss  the  warrant  and  discharge  the  prisoner?  Can 
heeither  hold  the  prisoner  in  custody  or  under  recognition  for  trial  if,  from 
the  evidence,  he  believes  him  not  guilty  of  the  charge?  And,  in  such  re- 
spect, wherein  do  the  jurisdiction  and  powers  of  a  United  States  commissioner 
differ  from  those  of  a  justice,  except  in  certain  instances  where  by  statute 
the  latter  have  a  wider  jurisdiction?  Code  1873,  c.  199,  §§  15,16.  In  Wo- 
mack V.  Circle,  32  Grat.  324,  Judge  Staples  in  his  dissenting  opinion,  on 
page  354,  (which  dissenting  opinion  this  court  expressly  adopted  in  Blanks 
V.  Robinson,  supra,)  said:  "The  functions  of  the  United  States  commissioner 
in  committing  for  trial  are  precisely  like  those  of  a  justice  of  the  peace. 
♦  ♦  ♦  I  can  see  no  difference  in  principle  between  the  effect  of  the  jus- 
tice's judgment  and  that  of  the  commissioner  in  these  two  Virginia  cases;" 
alluding  to  the  two  cases  last  above  mentioned. 

That  the  learned  judge's  view  is  correct  there  can  be  no  doubt.  We  can- 
not, therefore,  hesitate  to  hold  that  the  fourth  count  of  the  declaration  of  the 
plaintiff  (plaintiff  in  error  here)  sufficiently  sets  out  a  case  of  malicious  prc^s.. 
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ecu  lion;  and  that  the  ooart  below  erred  in  sustaining  the  demurrer  thereto; 
We  are  therefore  of  opinion  to  reverse  the  judgment  of  the  said  circuit  court 
for  that  error,  with  costs  to  the  plaintiff  in  error,  and  to  remand  the  cause  to 
said  circuit  court  of  the  city  of  Richmond  for  further  proceedings  in  conform- 
ity with  the  views  expressed  in  this  opinion.    Judgment  reversed. 

Lewis,  P.,  not  sitting. 

(27  S.  C.  500) 

Brown  et  aU  v.  Thomson. 
(Supreme  Court  of  South  Ca/rolina.    November  29, 1887.) 

L  HUSBAHD  Ain)  WlTB— SbPABATS  E28TATB— PoWBB  TO  ChaBOB. 

In  an  action  against  a  married  woman  for  goods  sold  and  delivered,  it  appeared 
that  the  defendant  owned  a  large  plantation  in  her  own  right :  that  by  reason  of  her 
rq[>re6entations  as  to  her  property  and  on  her  request  plamtiff  was  induced  to  give 
her  credit  for  goods.  HeML,  that  under  the  provisions  of  Gen.  St  S.  C.  %  2087,  giv- 
ing a  married  woman  the  power  to  contract  and  be  contracted  with  as  to  her  sep- 
arate property,  the  defendant  and  her  estate  were  bound  for  all  supplies  furnished 
for  her  pumtauon.^ 
a.  Samb. 

Representations  in  relation  to  her  separate  property,  made  for  the  purpose  of  ob- 
taininff  credit,  are  not  sufficient  to  bind  a  married  woman  or  her  estate  for  supplies 
fumisned  for  the  use  of  herself  or  her  family.    HcGowan,  J.,  dissenting. 

Appeal  from  common  pleas,  circuit  court  of  Spartanburg  county;  Hudson, 
Judge. 

This  was  an  action  for  goods  sold  and  delivered,  brought  by  John  J.  Brown 
and  continued  by  his  administrators  C.  P.  Brown  and  £.  A.  Brown  against 
Jessie  M.  Thomson,  a  married  woman,  whose  separate  estate  it  was  sought 
to  charge.    Judgment  was  rendered  for  the  plaintiff,  and  defendant  appealed. 

/.  A.  Cony  and  Ralph  K.  Carson^  for  plaintiff.  J.  8.  R.  Thompmrnt  for 
defendant. 

Simpson,  G.  J.,  and  MoIveb,  J.  The  action  below  was  brought  on  an  open 
account  alleged  to  have  been  contracted  by  the  defendant  with  the  plaintiff, 
for  certain  goods,  wares,  and  merchandise  furnished  by  plaintiff  to  said  de- 
fendant The  account  may  be  divided  into  two  parts.  The  first,  embracing 
certain  articles  for  the  use  of  the  defendant,  her  husband,  and  her  children, 
and  the  household.  The  second,  certain  articles  for  the  use  of  the  separate  es- 
tate of  the  defendant.  His  honor,  the  circuit  judge,  charged  that  if  the  de- 
fendant induced  the  plaintiff  to  sell  the  articles  mentioned  on  her  credit,  and 
the  credit  of  her  separate  estate,  that  then  she  and  her  separate  estate  were 
responsible,  as  well  for  the  articles  purchased  for  the  support  of  herself,  hus- 
band, and  children,  as  for  those  which  she  sent  directly  to  her  plantation. 

We  concur  in  so  much  of  his  charge  as  held  the  defendant  responsible  for 
the  articles  sent  to  her  plantation,  and  if  nothing  more  was  embraced  in  the 
judgment  below,  it  should  be  affirmed.  But  we  do  not  concur  in  the  other 
portion  of  the  charge  which  held  the  defendant  responsible  in  this  action,  for 
those  articles  used  by  herself  and  family.  And  the  action  below  being  an  ac- 
tion at  law,  the  judgment  below  cannot  be  modified,  so  as  to  affirm  it  only  in 
part.  It  must  be  reversed  and  remanded  for  a  new  trial,  so  that  the  account 
for  the  supplies  furnished  the  separate  estate,  disincumbered  of  the  other  por- 
tion of  the  account,  may  be  recovered.  And  to  that  end  the  judgment  of  this 
court  is  that  the  judgment  of  the  circuit  court  be  reversed,  and  the  case  re- 
manded for  a  new  trial,  without  prejudice,  however,  to  plaintiff's  right  to  in- 
stitute proper  proceedings  to  subject  the  income  of  defendant's  separate  estate 

*  As  to  the  validity  of  the  contracts  o^  a  married  woman  in  the  different  states,  see 
Sellmeyer  v.  Welch,  (Ark.)  1  S.  W.  Rep.  777,  and  note:  Brown  v.  Bowen,  (Mo.)  9  S.  W. 
Bep.  808;  Farrand  v.  Beshoar,  (Colo.)  12  Paa  Rep.  IM;  Sellers  t.  Neinbaugh,  (Fa.)  U 
AtL  Rep.  660. 
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to  the  payment  of  the  other  portion  of  the  account  embracing  the  articles  used 
by  the  defendant  and  her  family,  should  be  be  advised  that  the  facts  of  the 
case  may  warrant  such  proceeding. 

MoQowAN,  J.,  {dissenting.)  This  was  an  action  for  •866.95,  balance  of 
account  for  goods  sold  and  delivered  to  the  defendant  in  the  years  1888  and 
1884.  Bill  of  particulars  was  served,  giving  items  of  account,  some  of  which 
appeared  to  have  been  delivered  to  the  husband  of  the  defendant,  and  some  to 
her  children.  The  answer  alleged  want  of  knowledge  of  the  facts,  payments 
made,  and  that,  at  the  time  of  the  alleged  purchases  and  now,  the  defendant  was 
and  is  a  married  woman.  The  cause  came  on  for  trial  before  Judge  Hudson 
and  a  jury.  The  plaintiff  proved  the  account  in  the  usual  way, — that  he  had 
dealings  with  defendant  prior  to  1884,  and  ever  since;  that  defendant  settled 
her  account  for  1883,  except  about  four  or  six  dollars.  Knew  she  was  a  mar- 
ried woman,  and  the  credit  was  given  to  her.  Befused  credit  to  her  husband, 
because  heard  that  all  the  property  was  in  her  hands.  "She  said  she  wanted 
the  goods,  some  for  the  plantation,  and  some,  I  suppose,  for  her  house.  Her 
husband,  W.  W.  Thomson,  got  some  of  the  items. — ^I  have  an  order  recog- 
nizing what  he  got, — except  for  the  bacon  and  plows.  A  good  deal  of  the 
accou nt  is  for  family  supplies.  Bacon  and  flour  is  the  principal  part.  A  good 
deal  of  the  account,  no  doubt,  for  family  supplies.  I  don^t  know  what  she 
did  with  it.  I  did  not  ask  her  when  she  got  it  whether  it  was  going  to  the 
plantation  or  the  house.  She  bought  many  of  the  things  herself.  Was  there 
in  store  very  often.  Her  husband  got  a  good  many  things  charged  to  her. 
She  recognized  it.  Her  children  got  too.  Her  plantation  was  in  York  county. 
She  wrote  me  a  letter  of  which  the  following  is  a  copy: 

" '  MaoQT  Brown :  Some  time  since  I  received  your  note,  and  have  not  felt 
able  to  answer  it  till  now.  I  want  to  say,  major,  in  confidence,  and  not  boast- 
ing, but  as  a  matter  of  business,  that  I  own  property  in  York  county  to  the 
value  of  $80,000,  and  there  is  not  a  lawyer  there  who  will  not  tell  you  that 
'my  name  stands  high  financially,  and  moreover  the  most  moderate  judges 
place  our  growing  crop  at  one  hundred  and  fifty  bales  as  a  low  figure,  and  as 
certain  of  that  with  no  natural  disaster.  Mr.  B.  Thomson,  who  Is  always 
moderate  and  safe  in  his  estimates,  places  our  crop  as  above,  while  many  go 
over  this.  I  state  this  to  show  our  ability  to  meet  our  obligations,  and  I  now 
wish  to  say  that  I  propose  to  settle  fairly,  and  to  your  satisfaction,  every  dol- 
lar due  you,  and  to  make  the  proper  difference  between  cash  and  time  prices, 
on  account  of  our  disappointment  in  not  paying  you,  caused  by  our  not  getting 
money  firmly  promised.  Mr.  Thomson  says  we  ought  to  pay  the  time  price, 
and  when  we  settle,  you  will  be  perfectly  satisfied,  as  we  will  charge  our  ten- 
ants the  same  you  charge  us,  and  it  will  not  be  our  paying  it  really.  We  have 
traded  with  you,  and  got  along  so  friendly,  and  you  can  rest  perfectly  assured 
that  our  settlement  this  fall  will  be  prompt  and  satisfactory.  We  prefer  trad- 
ing with  you  as  we  stated,  although  we  shall  want  but  little.  One  of  our  ten- 
ants is  here  now,  and  wants  fifty  pounds  of  bacon,  which  I  should  like  to  get 
from  you.  Please  state  what  you  will  charge  for  this,  payable  November  1st. 
Hoping  that  what  I  have  written  will  prove  satisfactory,  I  remain,  very  re- 
spectfully, [Signed]  Mrs.  J.  M.  Thomson. 

"•/«/jyl2, 1884."' 

The  witness  proceeded:  "I  know  of  no  property  that  her  husband  owns. 
He  does  nothing  that  I  know  of  but  attend  to  his  wife's  business.  He  is  a 
lawyer.  I  had  refused  to  sell  her  unless  she  paid  time  prices^  She  knew  that 
items  in  account  of  1883  were  charged  to  her.  She  paid  it.  I  credited  her  for 
what  she  wanted  after  I  got  this  letter, "  etc. 

T.  H.  Littlejohn  testified  that  items  in  the  account  to  the  amount  of  $168.50 
were  for  the  plantation  and  hardware  for  the  house. 

The  defendant  offered  no  evidence,  but  made  certain  requests  to  charge. 
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wbich  are  all  noticed  in  the  charge  of  the  judge,  whldi  was  fall  and  dear* 
The  jury  found  for  the  plalntlfl  his  whole  account,  $366.95,  and  the  defend* 
ant  appeals  to  this  court  upon  the  following  fourteen  exceptions:  *'(1)  In  re- 
fusing to  charge  that  household  supplies  purchased  by  a  married  woman  do 
not  constitute  such  a  debt  as  can  bind  a  married  woman  in  a  suit  at  law.  (2) 
In  refusing  to  charge  that '  the  purchase  of  goods  by  a  married  woman  for 
tenants  on  her  place  is  not  such  a  contract  as  will  bind  a  married  woman  in  a 
sidt  at  law.'  (8)  In  refusing  to  charge  that,  *  in  this  case,  under  no  view  of 
the  testimony,  can  there  be  a  verdict  for  more  than  8170.'  (4)  In  refusing 
to  charge  that, '  under  the  testimony,  the  verdict  must  be  for  th^  defendant.' 
(5)  In  refusing  to  charge  that '  contracts  such  as  the  one  in  tliis  case  will  not 
bind  the  separate  estate  of  a  married  woman.'  (6)  In  charging  that  the  right 
to  purchase  conf ^red  by  the  statute  upon  married  women  carries  with  it  the 
right  to  purchase  on  credit,  imd  give  a  valid  obligation  for  the  payment  of  the 
purchase  money.  (7)  In  charging  that,  upon  such  obligation,  she  can  be  sued 
in  a  court  of  law,  and  judgment  recovered  against  her.  (8)  In  charging  that 
*  the  question  is,  therefore,  did  this  married  woman  purchase  the  goods  sold 
and  delivered,  in  this  store  account,  upon  which  this  action  has  been  brought?' 
(9)  In  chai*glng  in  reference  to  matters  of  fact;  as  to  what  was  the  contract 
made  by  defendant,  and  as  to  defendant  obtaining  all  the  goods  charged,  and 
that  all  the  items  charged  were  purchases  made  on  her  account.  (10)  In 
charging  that,  in  so  far  as  the  articles  were  purchased,  which  went  to  the  use 
of  her  plantation,  they  w^re  for  the  benefit  of  the  separate  estate  of  defend- 
ant. (11)  In  charging  that  if  the  wife  makes  a  contract,  whether  in  express 
words  or  not,— *if  she  had  the  merchant  to  sell  the  articles  and  charge  them  to 
her,  and  she  promises  to  pay  for  them,  and  these  articles  are  lor  the  support 
of  herself  and  children,^then  she  has  purchased  goods  for  which  she  is  per** 
sonally  liable.  (12)  In  refusing  to  cluunge  that '  nothing  can  be  found  against 
a  defendant,  if  she  is  a  married  woman,  and  did  not  contract  as  to  her  sep- 
arate eetate.'  (13)  In  charging  that  on  a  contract  made  by  a  married  woman, 
either  in  person  or  by  agent,  she  is  liable  for  whatever  went  to  the  support  of 
herseJf  and  children,  and  it  was  credited  to  her.  (14)  In^^rging  that  if  the 
merchant  does  not  give  credit  to  the  husband,  and  makes  a  special  contract 
with  that  married  lady  for  all  her  purehases,-*^xtends  tbe  credit  to  her  with 
the  distinct  understanding  with  her, — ^then  she  is  liable,"  etc. 

Some  of  the  exceptions  misconceive  the  charge  of  the  judge,  which  should 
be  set  out  at  length  in  the  report  of  the  case.  As  we  gather  it,  the  exceptions 
may  be  considered  with  the  allegation  of  error  in  charging  '*that,  if  the  wife 
made  the  contract,  whether  in  express  words  or  not^ — if  she  induced  the  mer- 
chant to  sell  the  articles  to  her,  not  as  agent  of  her  husband,  but  in  her  own 
right,  to  be  paid  for  out  of  her  estate,  and  the  credit  was  clearly  given  on  tlie 
faith  of  her  pn^rty, — then  she  and  her  separate  estate  are  liable,  as  well  for 
the  articles  purchased  for  the  support  of  herself  and  children,  as  for  those 
which  she  sent  directly  to  her  plantation,"  etc.  We  must  assume  that  the 
verdict  of  the  jury,  as  we  think  in  accordance  with  the  evidence,  established 
the  facts,  that  Mrs.  Thomson  purchased  the  goods  on. her  own  account,  to  be 
paid  out  of  her  separate  estate,  of  which  she  gave  information  to  the  plaintiff, 
who  extended  the  credit  to  her  on  the  faith  of  that  property. 

It  must  be  confessed  that  there  is  some  confusion  in  our  law  as  to  the  power 
of  a  married  woman  to  control  her  separate  property,  or  charge  the  same  by 
her  engagements;  and  in  the  hope  of  making  what  we  say  upon  the  subject 
intelligible,  we  will  go  back  a  little.  Prior  to  our  present  constitution,  a 
married  woman,  as  to  the  right  to  hold  property  in  her  own  name  as  against 
the  marital  rights  of  her  husband,  was  still  under  the  disabilities  of  the  com- 
mon law.  But  a  system  had  been  built  up  in  the  court  of  chancery,  on  the 
doctrine  of  trusts,  by  which  property  could  be  conveyed  by  deed  to  one  8ui 
nirUy  which  deed  might  at  the  same  time  declare  In  favor  of  the  wife  such 
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equitable  interests  as  the  donor  might  desire.  This  creation  of  a  substantial 
interest  in  the  wife,  separate  from  that  of  her  husband*  necessarily  raised  the 
question  as  to  what  control,  notwithstanding  the  marital  rights,  she  should 
have  over  that  property.  In  England,  after  much  debate,  it  was  settled  that 
a  married  woman,  as  to  her  separate  estate,  was  a  feme  sole,  with  the  abso- 
lute Jus  disponendi,  unless  the  deed  restrained  her.  Most  of  the  American 
states  followed  this  rule,  but  our  state  led  the  way  in  adopting  precisely  the 
opposite  view,  viz.,  that  she  had  no  right  to  contract  as  to  her  separate  estate, 
except  in  so  far  as  it  was  giveti  by  the  instrument  creating  the  estate.  Un- 
der the  operation  of  this  rigid  rule,  it  was  soon  perceived  to  be  impracticable 
to  give  the  wife  the  satisfactory  enjoyment  of  her  property,  without  any  con- 
trol over  it,  even  for  necessary  repairs  and  the  preservation  of  the  property 
itself;  and  therefore,  when  there  were  no  express  powers  given  in  the  deed, 
the  courts  were  under  the  necessity  of  implying  certain  powers  as  inherent  in 
the  very  ownership  itself  of  the  property,  i^,  for  example,  in  the  case  of 
Clark  V.  Makennea,CheYe3,  Eq.  163,  (as  late  as  1840,)  Chancellor  David 
Johnson,  with  the  full  concurrence  of  Chancellors  Job  Johnston  and  Harpbr 
said:  **If  a  marriage  settlement,  or  other  agreement  conferring  on  the  wife  a 
separate  estate,  clothes  her  with  the  power  of  contracting  debts  and  charging 
her  separate  estate  with  their  payment,  I  presume  there  could  be  no  question 
about  her  authority;  so  that  in  every  case  the  question  is  whether  the  power 
is  expressly  or  impliedly  given.  If  the  question  were  now  open,  I  should 
strongly  incline  to  the  opinion  that  it  ought  to  be  implied,  in  all  cases,  to  the 
extent  of  the  wife's  dominion  over  the  estate;  to  the  corpus  of  the  estate,  if 
ttiat  was  subject  to  her  control;  and  to  the  income  only,  if  her  powers  were 
limited  to  that.  In  the  case  in  hand,  the  power  of  contracting  debts,  and 
thereby  charging  her  estate  with  the  payment,  appears  to  me  to  be  expressly- 
reserved  to  the  wife  in  this  marriage  settlement.  *  *  *  Kow,  the  power 
to  contract  debts,  it  is  true,  is  not  expressly  given;  but  it  is  necessarily  im- 
plied by  the  covenant  that  her  separate  estate  should  be  liable  for  them,"  eto. 

Such  was  the  condition  of  our  law,  as  to  the  perplexing  question  of  the 
wife's  separate  estate  in  equity,  down  to  1868,  when  the  constitution  was 
adopted,  and  soon  after  the  act  of  1870,  which  was  amended  in  1882;  so  that 
the  written  law  of  the  state  now  is  as  follows:  The  constitution,  §  8,  art.  24, 
declares  that  "the  real  and  personal  estete  of  a  woman,  held  at  the  time  of 
her  marriage,  or  that  she  may  thereafter  acquire,  either  by  gift,  grant,  inher- 
itance, devise,  or  otherwise,  shall  not  be  subject  to  levy  and  sale  for  her  hus- 
band's debts,  but  shall  be  held  as  her  separate  property,  and  may  be  be* 
queathed,  devised,  or  alienated  by  her  the  same  as  if  she  were  unmarried.** 
And  the  Oeneral  Statutes  provide,  (section  2037,)  '*  A  married  woman  shall 
have  the  right  to  purchase  any  species  of  propertry  in  her  own  name,  and  to 
take  proper  legal  conveyances  therefor,  and  to  contract  and  be  contracted  with 
as  to  her  separate  property  in  the  same  manner  as  if  she  were  unmarried.'* 
These  were certeinly fundamental  changes;  and  it  is  quite  manifest  that  they 
were  not  intended  to  abridge,  but  rather  to  enlarge,  the  powers  of  a  married 
woman  over  her  separate  estate.  Her  right  to  acquire  and  hold  being  in- 
creased, so  was  her  power  of  disposal.  All  the  authorities  agree  that  these 
provisions  effected  at  least  two  things:  First,  dispensing  with  the  necessity 
of  a  trustee,  the  separate  estate  is  made  legal  instead  of  equitable ;  and,  second, 
instead  of  leaving  no  power  to  contract,  every  married  woman  having  a  sep- 
arate  estate  now  has  attached  to  it  the  powers  to  alienate  it,  and  to  contract 
and  be  contracted  with  in  relation  to  that  sefiarate  estate  as  if  she  were  un 
married. 

In  the  case  before  us,  it  does  not  appear  how  or  when  the  separate  estate  of 
the  defendant  was  created,  or  what  powers,  if  any,  were  attached  to  it.  We 
only  know  from  the  defendant's  letter  to  the  pMntiff,  when  she  was  urging 
her  claims  to  obtain  credit,  that  she  had  a  handsome  estate  in  York  county, 
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which  her  husband,  who,  as  it  seems,  has  no  tangible  property  of  his  own, 
superintended  as  her  agent.  In  this  state  of  facts  we  must  suppose  that  Mrs. 
Thomson  had  a  statutory  separate  estate,  and  therefore  had  the  legal  title  and 
the  right  to  make  contracts  respecting  that  property.  She  did  apply  to  the 
plaintiff  for  credit,  giving  full  information  as  to  her  property,  and  the  plain- 
tiff, who  had  refused  to  credit  the  husband,  extended  her  credit  on  the  faith 
of  that  property.  Was  that  not  a  contract  '*as  to  her  separate  estate?"  It 
was  substantially  admitted  that  the  plaintiff  was  entitled  to  8168.50  of  his  ac- 
count, for  the  articles,  such  as  corn  and  bacon,  which  were  probably  intended 
for  the  defendant's  plantation,  on  the  ground,  as  stated,  that  the  contract 
quoad  these  articles,  was  in  reference  to  her  estate;  but  it  was  claimed  that 
as  to  the  other  articles  of  family  supplies,  etc.,  the  contract  was  not  ''in  re- 
spect to  her  separate  estate."  I  am  unable  to  see  the  distinction  indicated. 
The  contract  was  a  unity,  and  how  could  its  character,  as  to  being  or  not  be- 
ing in  reference  to  her  estate,  be  determined  by  the  use  she  might  make  of  the 
articles  purchased, — half  for  one  purpose  and  half  for  another?  The  fact  is 
her  contract  had  no  necessary  connection  with  the  use  she  was  to  make  of  the 
articles,  as  to  which  she  might  be  silent,  or  deceive  the  seller.  The  seeming 
confusion  has  no  doubt  grown  out  of  the  phrase  formerly  much  used,  "for  the 
benefit  of  the  separate  estate, "  which  had  its  origin  in  the  doctrine  of  the  eq- 
uity of  the  creditor,  (when  the  married  woman  could  not  contract  at  all,) 
which  gave  to  the  creditor  who  had  made  advances  for  the  benefit  of  the  sep- 
arate property,  reimbursement  out  of  that  property.  If  the  express  power 
given  to  contract  as  to  the  separate  estate  must  be  construed  as  identical  with 
this  equity  of  an  advancing  creditor,  then  the  new  power  only  increases  the 
confusion,  and  accomplishes  nothing  whatever.  But  if  the  equity  of  the  ad- 
vancing creditor  were  now  the  only  law  upon  the  subject,  we  incline  to  think 
that  the  plaintiff  was  entitled  to  be  reimbursed  his  whole  account,  including 
the  supplies  for  the  defendant's  family,  as  well  as  for  her  plantation.  Chan* 
cellor  Habpeb,  in  Magwood  v.  Johnson,  1  Hill,  Ch.  232,  states  the  doctrine 
thus:  ''The  equity  on  which  a  creditor  comes  into  this  court  to  render  a  trust- 
estate  liable  to  the  payment  of  his  debt  is  this:  that  he  has  advanced  his  money 
or  given  credit  to  effect  the  objects  of  the  trust,  and,  having  accomplished  the 
objects  of  the  trust  at  his  own  expense,  he  has  a  right  to  Ira  put  in  the  place 
of  the  cestui  que  trust,  or  to  be  reimbursed  oat  of  the  trust  fund."  Now,  we 
cannot  agree  that  the  only  object  of  a  separate  estate  in  a  married  woman  is 
to  perpetuate  and  preserve  itself,  even  though  the  owner  thereof  should  not 
have  the  means  of  support.  We  rather  suppose  that  one  of  the  objects,  in- 
deed, the  main  and  primary  object,  is  to  give  the  married  woman  the  use  of 
it, — at  least  the  rents  and  profits, — ^for  the  purpose,  notwithstanding  the  mis- 
fortunes or  improvidence  of  the  husband,  of  securing  to  her  and  her  children, 
at  all  events  and  under  all  circumstances,  a  support  according  to  their  condi- 
tions in  life;  and  therefore  a  creditor  who  gives  such  support,  comes  within 
the  rule  as  to  extending  credit  to  effect  the  objects  of  the  trust.  It  is  true 
that,  as  a  rule,  the  husband  is  still  bound  to  suppoi-t  his  wife,  although  her 
property  does  not  pass  to  him  under  his  marital  rights,  as  it  did  when  the  rule 
was  established.  But  those  are  exceptional  cases;  as  where  the  husband,  as 
in  this  case,  has  no  property  or  is  unable  to  support  his  family.  In  such  case 
the  law  neither  requires  them  to  starve  nor  to  impose  upon  their  creditors. 
As  was  said  in  the  case  of  Magwood  v.  Johnson,  above  cited:  "A  husband, 
if  he  be  of  ability,  is  bound  to  support  his  wife  and  family,  though  they  may 
have  property  of  their  own.  But  there  may  be  cases  where  the  husband  is 
not  of  ability.  He  may  be  embarrassed  or  without  property,  and  the  wife 
may  be  compelled  to  support  herself  out  of  her  separate  estate.  And  she  might 
be  subjected  to  the  gi*eatest  distress  if  she  could  not  obtain  the  means  of  sup- 
port on  the  credit  of  her  separate  estate.  *  ♦  ♦  How  far  have  our  courts 
departed  from  the  English  doctrines?    Thus  far,  that  the  wife  should  not,  by 
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her  own  act  merely,  charge  her  separate  estate.  [It  is  different  now.]  The 
court  will  look  into  the  necessity  and  propriety  of  the  charge.  But  it  still 
must  appear  that  the  credit  was  given  to  the  wife,  and  not  the  husband,"  etc. 
The  whole  doctrine  is  condensed  by  Mr.  Kelly  as  follows:  **Now,  under  both 
rules,  [English  and  American,]  contracts  which  are  necessary  and  proper  to 
enable  a  married  woman  to  hola  and  enjoy  her  separate  estate  created  by  stat- 
ute, such  as  contracts  for  needed  improvements  or  repairs  of  the  separate  es- 
tate, contracts  beneficial  to  the  estate,  and  in  some  cases  where  the  benefit  in- 
ures to  herself  or  the  estate,  are  valid  and  binding.  **  Kelly,  Oont.  268,  and 
authorities. 


^  ^'  ^'  ^^  State  v.  Pattkeson. 

(Supreme  Count  of  North  CofroUna.    December  6, 1887.) 

8tati7tb»— VALrorrr— Enaotino  Claubb. 

Under  Const  N.  C.  art  2,  S  28,  which  enacts  that  **the  style  of  the  acta  shall  beL 
'The  general  assembly  of  North  Carolina  do  enact,' "  Priv.  Acts  N.  C.  1887,  c.  118, 1 
8,  pronibiting  the  sale  of  spirituous  liquors  in  oerUdn  parts,  is  inoperative  and  vodd 
for  want  ot  an  enacting  dause. 

Appeal  from  superior  court,  Cabarrus  county;  Clabk,  Judge. 

The  defendant,  Patterson,  was  charged  with  selling  spirituous  liquors  in  a 
district  wherein  the  sale  of  such  liquors  was  alleged  to  be  prohibited  by  statute* 
He  was  convicted,  and  appealed. 

C.  M.  Bushee  and  BatoJielor  (&  Devereux,  for  defendant.  TJie  Attorney  Gen- 
eral  and  JB.  C.  Smithy  for  the  State. 

Merrimon,  J.  The  defendant  is  charged  in  the  indictment  with  the  offense 
of  selling  spirituous  liquors  within  a  territorial  boundary  in  the  county  of 
Cabarrus,  within  which  the  sale  of  such  and  other  classes  of  liquors  is  pro- 
hibited by  the  supposed  statute,  (Priv.  Acts  1887,  c.  113,  §  8.)  He  pleaded 
not  guilty,  and  on  the  trial  relied  upon  the  defense  that  the  spirituous  liquors 
sold  were  manufactured  by  him  from  the  products  of  his  own  farm,  and  he 
had  the  right  to  sell  the  same  without  a  license;  and  that  the  statute  cited 
above  was  inoperative  and  wholly  void  because  it  has  no  enacting  clause;  that 
is,  the  words,  "The  general  assembly  of  North  Carolina  do  enact,"  do  not  im- 
mediately precede  in  connection  with  the  first  of  it,  or  appear  at  all  in  connec- 
tion with  it  as  a  particular  act.  The  court  decided  that  the  statute  was  valid 
without  such  appearance  of  an  enacting  clause,  and  the  defendant  excepted* 
and  assigned  this  ruling  as  error.  There  was  a  verdict  of  guilty,  and  judg- 
ment against  the  defendant,  from  which  he  appealed  to  this  court. 

The  very  great  importance  of  the  constitution,  as  the  organic  law  of  the 
state  and  people,  cannot  be  overstated.  It  is  an  embodiment  of  a  system  of 
free  government  of  the  people,  affecting  them  collectively  and  individually  in 
many  respects  of  the  highest  moment  to  them.  Every  provision  of  it  is  sig- 
nificant as  prescribing  the  form  of  government,  conferring,  defining,  limiting, 
and  restraining  power  and  authority  delegated  by  the  people  to  officers  and 
agents  of  government,  and  as  prescribing  how,  when,  and  by  whom  such 
powers  shall  be  exercised,  and  its  provisions  executed.  The  constitution, 
within  its  compass,  is  supreme  in  its  nature  as  the  established  expression  of 
the  will  and  purpose  of  the  people,  as  to  state  government,  and  a  distinctive 
feature  of  it  is  that  it  must  prevail,  be  observed,  upheld,  and  enforced,  ac- 
cording to  its  true  intent  and  meaning,  by  every  person  within  its  jurisdic- 
tion, and  espixsially  by  the  officers  and  agents,  whether  individually  or  collect 
ively,  as  composing  co-ordinate  branches  of  government,  charged  with  the 
administration  and  enforcement  of  its  powers  and  provisions,  who,  in  ad- 
dition to  the  ordinary  obligations  of  patriotic  duty,  are  by  its  terms  required 
to  take  an  oath  to  support  it.  It  is  not  to  be  disregarded,  ignored,  suspended, 
or  brolLcn,  in  whole  or  in  part;  nor  can  any  officer  or  a  co-ordinate  branch  of 
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tte  government  supply,  superadd,  or  assume  power  and  authority  not  con* 
furred  hj  it.  In  this  latter  reapect  it  expressly  provides  that  ''all  powers  not 
herein  delegated  remain  with  &e  people.  ** 

More  particularly,  for  the  present  purpose,  when  the  constitution  prescribes 
and  directs,  in  terms  or  by  necessary  implication,  that  a  particular  power  shall 
be  exercised  in  a  specified  way,  or  a  particular  thing  shall  be  done  by  a  par- 
ticular co-ordinate  branch  of  government,  (as  the  legislature,)  or  by  a  particu- 
lar officer  or  class  of  officers,  and  prescribes  the  way  and  manner  of  doing  it, 
such  direction  cannot  be  disregarded.  A  due  observance  of  it  is  essential,  be- 
cause the  constitution  so  provides,  and  its  provisions  are  not  in  vain  or  of 
trifling  moment.  It  is  not  of  the  nature  of  constitutions  of  government  to  pro* 
vide  non-essentials, — useless,  unimportant  details,  such  as  may  be  disregarded 
and  dispensed  with.  As  we  have  said,  they  are  organic,  made  upon  solemn 
consideration  by  the  sovereign  authority,  and  contain  general,  essential  provis- 
ions. Details  are  avoided  in  them,  unless  deemed  important, —  essential. 
Non-essential  details  are  left  in  the  discretion  of  those  who  exercise  and  ad- 
minister the  powers  of  government.  If  this  were  not  so,  why  prescribe  the 
way  and  manner?  Why  not  leave  these  things  to  convenience,  and  the  au- 
thority charged  with  the  exercise  of  the  power?  Why  direct  them?  Why 
restrict  them?  And  if  such  directions  may  be  disregarded,  ignored,  sus- 
pended in  some  respects,  then  to  what  extent,  and  in  what  respect?  If  one 
co-ordinate  branch  of  the  government,  or  one  class  of  officers,  may  do  so,  why 
may  not  another,  and  all,  as  to  duties  devolved  upon  them  respectively,  di-^ 
rectly.  by  the  constitution?  The  answer  to  these  and  like  questions  must  be 
that  requirements  of  the  constitution  shall  prevail  and  be  observed;  and  when 
it  prescribes  that  a  particular  act  or  thing  shall  be  done  in  a  way  and  manner 
specified,  such  direction  must  be  treated  as  a  command,  and  an  observance  of 
it  essential  to  tdie  effectiveness  of  the  act  or  thing  to  be  done.  Such  act  can- 
not be  complete,  such  thing  is  not  effectual,  until  done  in  the  way  and  manner 
80  prescribed. 

To  interpret  the  constitution  otherwise  would  be  to  establish  a  dangerous 
rule  subversive  of  it, — one  that  would  place  it  to  a  great  and  alarming  extent 
within  the  power,  and  subject  to  the  will,  of  legislatures,  executive  officers, 
and  courts,  its  creatures.  This  would  be  inconsistent  with  the  nature,  the 
supremacy,  of  constitutions.  A  chief  purpose  of  them  is  to  prevent  a  usurpa- 
tion of  power  not  conferred,  whether  by  construction,  false  interpretation,  or 
otherwise.  Hence  this  court  held  in  Scarborough  v.  Robinson,  81  N.  C.  409, 
that  the  signatures  of  the  presiding  officers  of  the  two  branches  of  the  general 
assembly,  in  pursuance  of  article  2,  §  23,  of  the  constitution,  must  be  affixed  to 
an  act  of  legislation  during  the  session  of  that  body,  and  that  they  are  essential 
to  its  completeness  and  efficacy.  In  this  con  nection  we  refer  appro  vi  ngly  to  the 
wise  comments  and  cautionary  suggestions  of  Mr.  Justice  Cooley,  in  his  learned 
work  on  Constitutional  Limitations,  pp.  78-83,  in  respect  to  the  impropriety 
and  danger  of  applying  the  rules  of  interpretation  as  to  directory  provisions 
of  statu^  to  the  interpretation  of  constitutional  provisions.  See,  also,  Hunt 
V.  State,  22  Tex.  App.  396 ; »  May  v.  Rice,  91  Ind.  546 ;  Swann  v.  Buck,  40  Miss. 
268:  The  Seat  of  Government  Ca^e,  1  Wash.  0.  C.  115;  Cush.  Pari.  Law,  g§ 
2102,  2405.  We  know  that  there  are  cases  to  the  contrary,  decided  by  courts 
of  great  respectability;  but  we  cannot  hesitate  to  adhere  to  what  we  conceive 
to  be  the  more  reasonable,  the  proper  and  safe  rule  to  be  applied  in  the  inter- 
pretation of  constitutions,  which  gives  certain  effect  to  their  provision.  We 
cite  some  of  these  cases  last  mentioned:  McPherson  v.  Leonard,  29  Md.  377  * 
City  V.  RUey,  52  Mo.  424;  Pierpont  v.  Crouch,  10  Gal.  315,  and  there  are  othei 
eases  more  or  less  like  them.  Some  of  thes6  decisions  seem  to  have  been 
prompted  by  a  disposition  to  help  imperfect  and  careless  legislation.    This, 
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we  are  sure,  should  never  be  done  to  such  extent  as  to  invade  constitutional 
limitations.  There  seems  to  be  a  tendency  in  the  administration  of  govern- 
ment to  treat  constitutions  lightly,  as  if  they  were  little  more  than  ordinary 
statutes.  How  far  this  may  imperil  free  institutions  in  the  future  remains  to 
be  seen.  In  our  judgment,  it  ought  not  to  be  encouraged,  and  especially  the 
courts  should  prevent  and  restrain  it  when  and  as  far  as  they  may  properly 
do  so. 

In  the  case  before  us,  what  purports  to  be  the  statute  in  question  has  no 
enacting  clause,  and  nothing  appears  as  a  substitute  for  it.  The  appellant 
contends  that  it  is  void  and  utterly  ineffectual.  On  the  other  hand,  the  ap- 
pellee insists  tliat  an  enacting  clause  is  not  essential  to  the  validity  of  a  statute, 
and  inasmuch  as  that  referred  to  is  in  all  other  respects  complete,  it  is  valid 
and  operative.  The  constitution,  in  article  2,  in  prescribing  how  statute  shall 
be  enacted,  provides  as  follows: 

''Sec.  23.  The  style  of  the  acts  shall  be :  « TJie  General  Assembly  of  North 
Carolina  doeiiact,*** 

''Sec.  25.  All  bills  and  resolutions  of  a  legislative  nature  shall  be  read  three 
times  in  each  house  before  they  pass  into  laws;  and  shall  be  signed  by  the 
presiding  officers  of  both  houses. " 

It  thus  appears  that  its  f  ramers,  and  the  people  who  ratified  it,  deemed  such 
provisions  wise  and  impoi-tant;  the  purpose  being  to  require  every  legislative 
act  of  the  legislature  to  purport  and  import  upon  its  face  to  have  been  enacted 
by  the  general  assembly,  and  to  be  further  authenticated  by  the  signatures  of 
the  presiding  officers  of  the  two  houses  composing  that  body.  The  purpose  of 
thus  prescribing  an  enacting  clause — "the  style  of  the  acts" — is  to  establish 
it;  to  give  it  permanence,  uniformity,  and  certainty;  to  identify  the  act  of 
legislation  as  of  the  general  assembly;  to  afford  evidence  of  its  legislative  statu- 
tory nature;  and  to  secure  uniformity  of  identification,  and  thus  prevent  inad- 
vertence, possibly  mistake  and  fraud.  Such  purpose  is  important  of  itself,  and 
as  it  is  a  part  of  the  constitution,  a  due  observance  of  it  is  essential.  The  man- 
ner of  the  enactment  of  a  statute  is  of  its  substance.  This  is  so  in  the  nature 
of  the  matter,  as  well  as  because  the  constitution  makes  it  so.  If  the  legislar 
ture  should  pass  a  merely  verbal  expression  of  its  will,  in  respect  to  a  partic- 
ular matter,  three  times,  such  act  would  not  be  a  statute,  or  have  effect.  It 
must  be  expressed  in  writing  or  printed  so  that  it  can  be  seen,  read,  and  pre- 
served. A  bill  perfected  and  passed  is  not  a  statute.  It  cannot  become  so 
until  it  shall  be  authenticated.  It  ought  regularly  to  have  the  clause  of  rati- 
fication. It  must  certainly  be  authenticated  by  the  enacting  clause  prescribed, 
and  the  signatures  of  the  presiding  officers  of  the  two  houses.  This  court  has 
held  in  Scarborough  v.  Robinsan,  supra^  that  the  signatures  of  these  officers 
affixed  to  the  bill  passed,  while  the  legislature  was  in  session,  was  essential 
to  make  it  a  statute;  and  for  the  like  and  other  reasons,  the  enacting  clause  is 
likewise  essential.  As  we  have  seen,  it  serves  an  important  purpose  in  con- 
nection with  the  statute.  It  is  evidence, — high  evidence, — of  the  enacting 
authority  and  the  enactment.  The  constitution  makes  it  so;  and  what  author- 
ity under  the  constitution  can  be  heard  to  say  that  it  is  not  important*  and 
may  be  dispensed  with?  There  is  nothing  in  the  nature  of  its  purpose,  and 
nothing  in  the  constitution  itself,  that  implies  that  it  may  be  dispensed  with, 
any  more  than  the  signatures  of  the  presiding  officers.  It  serves  the  like  pur- 
pose with  them,  and  a  further  important  one. 

We  are  therefore  of  the  opinion  that  the  supposed  statute  in  question  has 
not  been  perfected,  and  is  not  such  in  contemplation  of  the  constitution;  that 
it  is  wholly  inoperative  and  void;  and  that  the  assignment  of  errors  must  bo 
sustained.  There  is  error.  Let  this  opinion  be  certified  to  the  superior  court 
according  to  law.    It  is  so  ordered. 


Digitized  by 


Google 


N.  C]  Mwnm  v.  gaebidbt.  853 

(98  N.  C.  568) 

MUNDS  V.  GASSIDET. 
(Supreme  Cowrt  of  North  CoroUno.    Deoember  id,  1887.) 

1.  iHTBBrLBADSB— GODB  N.  C.  $  189. 

Code  N.  C.  S  189,  provides  that  the  ooart  may  by  interpleader  determine  any  oon- 
troversy,  where  it  can  be  done  without  injury  to  the  rights  of  other  parties.    Held 
that,  in  a  supplemental  proceeding  to  subject  a  fund  to  the  payment  of  a  judgment, 
a  new  claimant  to  it  may  come  in  and  interplead. 
1  Rbfbrbncb— Scope— Adjustment  of  Accounts. 

An  executor  stated  his  account  as  a  joint  one  with  two  parties,  and  that  both  were 
equally  interested  in  the  fund.  Held  that,  in  a  supplemental  proceeding  to  charge 
the  fund  with  a  lien  sw^ainst  one  of  the  parties,  the  referee  can  adjust  the  account 
between  the  two  parties,  showing  that  none  of  it  belonged  to  the  one  sought  to  be 
charged,  but  not  changing  the  account  as  with  the  executor. 

&   Willy— COKVBTANOB  OF  INTERBST  UNDBB— CONSTBUOTION. 

A  testator  provided  that,  upon  the  death  of  his  wife,  certain  real  estate  should  be 
sold  by  his  executor,  and  from  the  proceeds  $2,000  paid  to  his  son  F.,  tlMO  to  his 
son  H.,  and  the  residue  divided  amone  all  his  cnildren,  including  F.  and  H.  Some 
years  prior  to  the  sale,  F.  executed  a  deed  to  H.  of  *'  all  the  right,  title,  and  interest 
oevised  by  the  will  of "  his  father  to  him  *^in  the  undivided  property  of  whatever 
nature,  situated  in,'*  etc.,  describing  the  property  afterwards  sola  by  the  executor. 
Held^  that  it  did  not  convey  the  money  legaqy,  out  the  portion  derived  from  his 
share  in  the  balance  of  the  fund. 

Appeal  from  superior  court,  New  Hanover  county;  Coitnor,  Judge. 

Mund8»  plaintiff^  sued  Henry  G.  Oassidey,  one  of  the  defendants,  and  ob- 
tained judgment.  F.  A.  Lord,  assignee  of  the  judgment,  sought  by  supple- 
mental proceedings  to  subject  a  certain  fund  to  its  payment.  F.  A.  L.  Gas- 
sidy  filed  an  interpleader,  and  the  court  gave  judgment  in  bis  fovor,  and 
plaintiff  appealed. 

/.  i>.  JSellamyt  for  plaintiff.     C.  M.  Busbee  and  B,  B.  Moore,  for  defendant. 

Smith,  G.  J.  James  Gassidey  died  in  December,  1866,  leaving  a  will  which 
has  been  admitted  to  probate,  and,  among  other  dispositions  of  his  property, 
contains  a  devise  in  the  words  following:  "After  the  death  of  my  wife,  I  de- 
sire and  direct  that  my  dwelling-house  and  lot  or  homestead,  as  above.de- 
scribed,  and  also  my  said  brick  house  and  lot  on  Market  street,  shall  be  sold 
by  my  executor  in  such  manner  and  on  such  terms  as  he  may  deem  best  and 
most  advantageous,  and  from  the  proceeds  of  such  sale  I  give  to  my  son 
Francis  A.  L.  Gassidey  the  sum  of  two  thousand  dollars,  and  to  my  son  Henry 
Glay  Gassidey  the  sum  of  one  thousand  dollars;  and  ail  the  residue  of  the  pro- 
ceeds of  the  said  sales  I  give  to  be  generally  divided  among  all  of  my  children* 
including  Frank  and  Henry."  In  January,  1882,  the  testator's  wife  having 
died,  the  executor,  Robert  Henning,  in  pursuance  of  the  will,  sold  the  home- 
stead, brick  house  and  lot  on  Market  street,  and  distributed  the  proceeds  as 
directed;  appropriating  to  the  two  sons  the  sums  respectively  given  to  each, 
increased  by  the  addition  of  their  shares,  one-seventh,  of  the  surplus,  to-wit, 
$714.14.  In  April,  1884,  the  executor  rendered  and  filed  in  the  clerk's  oifice 
his  final  account  of  administration  of  the  estate,  and  also  an  account  stated 
with  the  said  Francis  A.  L.  and  Henry  G.,  in  which  is  shown  to  be  jointly 
due  them  the  sum  of  $919.82,  which  he  then  paid  into  the  office.  On  the  ninth 
<iay  of  December,  1870,  the  said  Francis  A.  L.  executed  a  deed  to  said  Henry 
C.,  the  operative  words  In  which  undertake  to  convey  certain  property  therein 
thus  described:  "All  the  right,  title,  and  interest  devised  by  the  will  of  the 
late  James  Gassidey  to  Francis  A.  L.  Gassidey  in  and  to  the  undivided  prop- 
erty of  whatever  nature,  situated  in  blocks  99  and  165,  according  to  Turner's 
plan  of  the  dty  of  Wilmington,  to  have  and  to  hold,*'  etc. ;  and  the  land  thus 
referred  to  is  conceded  to  be  that  sold  by  the  executor.  The  plaintiff,  under 
supplemental  proceedings,  pursues,  and  seeks  to  subject  to  the  payment  of 
his  judgment  against  said  Henry  G.,  so  much  of  the  fund  in  the  hands  of  the 
derk  as  may  be  necessary  for  its  satisfaction;  insisting  that,  by  virtue  of  said 
v.4s.E^no.6 — 23 
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deed,  it  had  become  and  was  exclasivelj  the  property  of  the  debtor.  At  Janr 
uary  term,  1887,  of  the  superior  ooart  of  New  Hanover,  the  said  Francis  A. 
L.,  for  himself,  and  as  trustee  for  his  wife,  Henrietta  Bell,and  others,  under 
deeds  theretofore  executed,  is  allowed  to  file  an  interplea,  which  he  does  at 
finreat  length,  detailing  the  financial  relations  between  himself  and  said  Henry 
0.,  and  other  matters  pertinent  and  explanatory,  denying  that  the  debtor  is 
entitled  to  any  of  said  moneys,  and  demauding  (hat  a  restraining  order,  pre- 
viously issued,  detaining  them  in  the  clerk's  office,  be  dissolved,  and  that  the 
clerk  be  directed  to  pay  over  said  moneys  to  him.  At  the  same  term  a  refer- 
ence was  made  to  Eugene  S.  Martin,  Esq.,  "to  find  all  the  facts  and  the  law 
in  the  case, "  and  that  he  report  at  the  next  term.  The  referee  made  his  re- 
port accordingly,  in  which  he  finds  that  the  debtor  was  entitled  to  no  part  of 
the  moneys  deposited  with  the  clerk  by  the  executor,  and  that  they  belonged 
wholly  to  said  Francis  A.  L.,  and,  further,  that  the  deed  of  December  9, 1870, 
from  said  Francis  A.  L.  to  his  brother  Henry  C,  by  reason  of  insufficient 
words  of  description  of  the  subject-matter,  was  inoperative  to  transfer  the 
fund.  To  the  report  the  plaintiff  filed  sundry  exceptions,  wliich,  summarily 
stated,  are:  (1)  To  the  finding  that  the  deed  of  December  9, 1870,  was  inef- 
fectual as  an  assignment  of  the  fund;  (2)  to  the  finding  that  the  executor's 
account  is  wrongly  stated,  and  in  correcting  the  same;  and  (8)  to  his  consid- 
ering the  claim  by  interpleader  in  the  cause.  These  exceptions  were  over- 
ruled, the  report  confirmed,  and  Judgment  rendered  against  the  plaintiff,  and 
he  appealed. 

The  first  inquiry  arising  upon  the  exceptions  is  as  to  the  regularity  of  the 
action  of  the  court  in  admitting  the  claim  to  the  fund  made  in  the  interplea. 
Proceeding  supplementary  to  execution  is  but  a  prolongation  of  a  pending  ac- 
tion; and  as  full  redress,  both  in  law  and  equity,  may  now  be  obtained  by  a 
resort  to  this  statutory  remedy,  it  is  but  a  substitute  for  the  former  creditors* 
bill,  and  partakes  of  its  essential  nature  as  a  new  and  independent,  though 
subsidiary,  suit,  as  held  in  Rand  v.  Rand,  78  N.  C.  12;  Hinsdale  v.  Sinclair^ 
83  K.  G.  888.  Hence,  the  right  to  sue  out  the  process  rests  upon  the  same 
general  conditions  and  limitations  as  the  creditors'  biU  in  the  former  practice, 
and  it  is  in  accord  with  the  policy  of  the  new  system  to  settle  all  controver- 
sies about  the  right  to  property  in  litigation  (where  the  nature  of  the  action 
will  admit)  to  admit  a  new  claimant  to  come  in  and  interplead.    Code,  §  189. 

2.  The  executor  having  stated  his  account  with  said  Francis  and  Henry  as 
a  Joint  account,  and  as  equally  interested  in  the  funds,  when  in  fact  ttiey 
were  not,  it  was  entirely  competent  for  the  referee  to  adjust  it  properly  be* 
tween  them;  a  matter  in  no  way  injurious  to  the  executor,  for  the  account 
remains  unchanged,  thus  showing  that  none  of  it  belonged  to  the  Judgment 
debtor,  and  the  said  Francis  was  entitled  to  it  all. 

8.  The  next  exception  is  to  the  finding  that  the  deed  conveyed  no  interest 
in  the  fund  subject  to  the  plaintiff's  process.  This  exception,  in  our  view,  ia 
well  taken,  and  there  is  error  in  overruling  it.  When  the  assignment  was 
made,  the  land  remained  as  it  was  when  the  testator  died.  The  terms  of  the 
devise,  and  the  description  of  what  was  intended  to  be  transferred  in  the  deed 
from  the  one  to  the  other  of  the  parties  to  it,  have  been  already  set  out,  and 
need  not  be  repeated.  The  estate  in  remainder,  during  the  wife's  life,  de. 
scended  to  the  heirs  at  law,  of  whom  the  said  Frank  and  Henry  were  two, 
and  these  latter  had  only  a  fractional  share,  unless  there  is  some  other  clause 
in  the  will  by  which  it  is  devised;  and  their  interest  was  only  in  the  proceeds 
of  sale  when  the  property  was  sold.  Ferebee  v.  Procter,  2  Dev.  &  B.  Eq. 
489;  McLeran  v.  McKethan,  7  Ired.  Eq.  70;  Beam  v,  Jennings,  89  N.  C.  451. 
Now,  the  conveyance  of  property  in  this  condition  is  of  "all  the  right,  title, 
and  interest  of  the  assignor  devised  by  the  testator"  in  and  to  the  undivided 
property,  of  whatever  nature,  situated  in  blocks  designated  by  number  in  the 
plan  of  the  city.    In  the  absence  of  other  dispositive  words  in  the  will  to  inter- 
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nipt  the  descent,  the  fractional  shares  so  descending  to  all  the  testatiNr^s  chil- 
dren are  not  embraced  in  the  deed;  which  is  confined  to  such  interest  as  these 
brothers  derive  under  the  Trill,  and  not  to  such  as  come  to  them  as  heirs  at 
taw.  The  legal  estate  does  not  pass,  and  consequently  nothing  can  but  what 
is  given  in  the  will.  The  instrument  is  unmeaning,  unless  the  construction 
put  upon  it  embraces  the  money  to  which  the  assignor  would  become  entitled 
when  the  conversion  is  made  by  the  executor.  Again,  this  interest  is  in  the 
undivided  property  of  whatever  nature  in  the  specified  lots;  that  is,  in  what 
may  be  derived  from  the  sale  of  the  lots.  In  our  opinion,  such  is  t^e  mani« 
fest  intent  of  the  parties,  and  it  is  sufficiently  defined  in  the  terms  employed 
to  give  it  full  effect.  LovydermilhY.  Bostic,  8  S.  E.  Bep.  844,  (at  this  term.) 
There  is  error,  and  the  judgment  must  be  reversed,  to  the  end  that  the 
cause  may  proceed  in  the  court  below. 


(98  N.  C.  558) 

MuNDs  V.  Cassidey. 
{Bwpreme  Cawrt  of  North  CaroUncL.    December  12, 1887.) 

1.  WnJ/— GONVBTAKOB  OF  Intbbbst  Undbr— Constbuotiok. 

A  testator  provided  that,  upon  the  death  of  his  wife,  oertain  real  estate  should  be 
sold  by  the  executor,  and,  from  the  proceeds.  92,000  paid  to  his  son  F.,  $1,000  to  his 
son  H.,  and  the  residue  divided  among  his  children,  including  F.  and  H.  Some  years 
prior  to  the  sale,  F.  executed  a  deed  to  H.  of  all  the  right,  title,  and  interest  devised 


Dy  the  wiU  *^of  his  fatiier  to  him  in  the  undivided  property  of  whatever  naturej^sit- 

tie  proi>erty  afterwards  sold  t 

aey  legacy,  but  the  portion  dei 
the  balance  of  the  fiuid;  following  If imds  v.  Cassidey,  amte^  868. 


uated  in."  etc.,  describing  the  proi>erty  afterwards  sold  l^  the  executor.    Heldt 
that  it  did  not  convey  the  money  legacy,  but  the  portion  denved  from  his  share  in 


a.  Samb. 

Held,  aUo,  that  it  passed  the  right  of  the  legatee  to  demand  the  mon^y  from  the 
executor  after  the  sale. 
S.  BzBcunoN— BxBMFTioN— Absbncb  tbom  Statb. 

A  judgment  debtor  who  had  been  absent  from  the  state  for  seven  or  eight  years 
working  in  another  state,  but  6n)eoting  to  return,  is  not  entitled  to  a  personal  prop- 
erty exemption  under  Code  N.  C.  art  10,  SS  1, 2. 

Appeal  from  superior  court,  New  Hanover  county;  Connor,  Judge. 

Munds,  plaintiff,  obtained  a  judgment  against  H.  C.  Cassidey,  one  of  the 
defendants.  His  assignee,  F.  A.  Ixnrd,  sought  to  subject  a  certain  fund  to 
the  judgment  by  supplemental  proceedings.  F.  A.  L.  Cassidey  interplead. 
The  court  decided  that  the  latter  was  entitled  to  the  fund,  but  that  a  certain 
instrument  from  the  judgment  debtor  conveyed  nothing  to  him,  and  that  the 
judgment  debtor  was  not  a  resident  of  North  Carolina.  Both  of  the  Cassideys 
appealed. 

/.  2>.  Bellamy,  for  plaintiff.    C.  M.  Btishee  and  B.  R.  Moore,  for  defendant. 

Smith,  C.  J.  In  disposing  of  the  plaintiff's  appeal,  it  was  declared  tliat 
the  judgment  debtor  had  no  interest  in,  and  was  entitled  to  no  part  of,  the 
moneys  paid  into  tlie  clerk's  office  by  the  executor,  as  devised  under  the  testa- 
tor's will,  and  further  that  there  was  error  in  the  rulings  of  the  court  that 
words  descriptive  of  the  subject-matter  of  the  conveyance  from  Francis  A.  L. 
to  the  said  Henry  C,  of  date  December  9,  1870,  do  not  embrace  any  interest 
given  him  in  the  proceeds  of  the  lots  sold.  The  present  appeal  brings  before 
us  certain  other  antecedent  deeds  passing  between  the  parties,  and  raises  an 
inquiry  as  to  the  title  of  the  said  Francis  A.  L.  to  tlie  fund  to  be  derived  from 
the  sale,  when  made,  and  his  right  to  dispose  of  it  at  tlie  time  when  he  exe- 
cuted the  deed.  Tlie  descriptive  words  used  in  these  deeds,  and  in  an  instru« 
ment  made  on  January  30,  1871,  in  the  form  of  a  deed,  but  without  a  seal  to 
make  it  such  in  law,  relating  to  the  same  subject,  are  essentially  alike,  suffl« 
dent,  in  our  opinion,  to  embrace  the  pecuniary  legacies  to  be  raised  by  the 
sale  of  the  lots.  The  two  deeds  reciprocally  passing  between  the  said  legatees 
bear  the  same  dates,  April  14, 1870,  without  evidence  as  to  priority  of  exe- 
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cution,  and  are  upon  the  consideration  of  the  natural  love  and  affection  borne 
by  the  respective  donora  towards  Henrietta,  wife  of  said  Francis,  and  a  small 
sum  to  give  effect  to  the  conyeyanoe,  paid  by  the  donees.  The  object  of  both 
deeds  is  to  provide  for  the/eme  covert,  and  accordingly  her  husband  conveys 
his  interest  under  the  will,  upon  a  trust  declared  to  be  for  her  use  and  benefit 
during  life,  with  power  in  her  to  direct  a  change  of  investment  when  deemed 
proper.  At  the  same  time  the  said  Henry  G.  conveys,  for  the  like  considera- 
tion of  his  natural  love  and  affection  for  the  said  Henrietta,  and  her  son,  his 
nephew,  Henry  Gassidey.  his  interest  in  the  same  property,  designating  it  in 
similar  terms,  and  omitting  some  of  that  mentioned  in  his  brother's  deed, 
which,  if  not  a  repetition  of  that  already  mentioned,  has  no  material  bearing 
upon  the  present  controversy.  To  the  description  of  the  property,  in  general 
terms,  as  lots,  as  found  in  both  deeds,  is  subjoined  in  this  the  further  words: 
**  Being  the  property  devised  by  James  Cassidey,  deceased,  to  Francis  A.  L.  and 
Henry  Cassidey  in  his  will, "  thus  distinctly  pointing  to  the  lots  as  the  source 
from  which  the  legacies  are  to  be  drawn,  and  designating  the  interest  intended 
to  be  transferred.  The  trusts  declared  are  that  the  said  Francis  A.  L.  shall 
permit  the  said  Henry  G.  to  possess  and  employ,  (enjoy  clearly  intended,)  dur- 
ing bis  life  and  thereafter,  for  the  use  and  benefit  of  Henry,  son  of  the  trustee 
and  said  Henrietta,  his  wife.  Following  these  in  time  comes  the  deed  of  De- 
cember 9,  1870,  upon  which  we  have  commented  in  the  other  appeal,  which  is 
in  form  an  absolute  sale  and  conveyance  for  the  sum  of  $600.  The  last  of 
the  series  is  what  is  denominated  an  indenture,  but  which,  for  want  of  seals 
to  the  signatures,  is  not  such,  and  in  it  the  donor,  for  his  natural  love  and  af- 
fection for  the  wife  of  his  brother,  Francis  A.  L.,  and  the  small  considera- 
tion coming  from  the  latter,  assumes  to  convey  the  property  to  said  Francis 
A.  L.  upon  like  trusts  as  those  declared  in  the  last  preceding  deed.  We  are 
now  prepared  to  consider  the  defendant's  exceptions. 

1.  We  sustain  the  first  exception  that  the  money  interest,  given  in  the  will, 
is  not  within  the  terms  of  the  two  first  deeds,  and  for  reasons  not  necessary 
to  be  repeated. 

2.  The  exception  is  well  taken  to  so  much  of  the  ruling  as  relates  to  the 
descriptive  words  found  in  the  unsealed  instrument.  It  is  true,  a  pure  gift 
can  be  made  effectual  as  against  the  donor,  either  by  an  actual  or  symbolical 
delivery  of  the  personal  article  given,  (and  this  was  impossible,  for  the  land 
had  not  been  then  sold,)  or  by  a  deed  which  operates  propria  vigore  in  law  or 
equity,  as  the  subject-matter  may  admit.  The  present  writing  does  not  show 
a  mere  gratuity  or  indulged  impulse  of  benevolence,  and  contains  in  form  a 
contract  for  money  paid.  As  such  a  recital  sufficiently  shows  a  contract  to 
pass  the  title  to  real  estate  under  the  statute  of  uses,  no  sufficient  reason  oc- 
curs to  us  why  it  may  not  be  available  to  carry  into  effect  the  intent  of  the 
parties  to  it.  If  it  be  a  contract,  it  passes  not  the  fund  as  a  legacy,  but  the 
right  of  tlie  legatees  to  demand  it  when  it  comes  into  esse.  Dovmeg  v.  Smithy 
2  Dev.  Eq.  635;  Ponton  v.  Griffin,  72  N.  G.  362;  Millhiser  v.  Erdtnan,  8  S. 
£.  Rep.  521,  (at  this  term.) 

3.  We  are  of  opinion  that  the  said  Henry  G.  is  not  entitled  to  a  personal 
property  exemption.  The  referee  finds  that  he  has  been  absent  from  the  state 
for  seven  or  eight  years,  and  is  employed  upon  a  steam-boat  plying  on  the 
waters  of  Florida;  but  he  expects  in  the  future  to  return  to  Wilmington. 
Our  constitution  and  statute  do  not  extend  to  such  a  case.  The  person  must 
be  a  resident,  actual  and  not  constructive,  to  be  entitled  to  the  exemption. 
This  is  made  clear  by  the  section  securing  the  homestead  to  insolvent  debtors* 
when  owned  and  occupied  by  any  resident  of  this  state.  Gonst.  art.  10,  §§ 
1,  2.  The  benevolent  provision  is  for  our  own  citizens,  those  who  have  a 
residence  among  us,  and  must  be  construed  as  not  embracing  cases  of  mere 
domicile,  when  the  rights  incident  to  domicile  may  be  retained  until  a  domi- 
cile is  obtained  elsewhere. 
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There* is  error  in  the  rulings  pointed  out,  which,  as  was  said  in  the  other 
appeal,  requires  tte  Judgment  to  be  reversed,  and  a  new  trial  liad.  It  is  so 
ordered. 


(98  N.  C.  778)  «  -o 

Statb  v.  Bishop. 
(Supreme  Cowrt  of  North  CcvroUna,    December  19, 1887.) 

1.  CRiHiifAL  Law— CJowTiiTOANCH— Affidavit  as  Evidsnos. 

Defendant,  on  the  trial  of  an  indictment  for  larceny,  on  a  motion  for  a  oontinu- 
anoe,  offered  an  affldayit,  stating  what  he  expected  to  prove  by  absent  witnesses. 
The  state  read  the  affidavit  to  the  jury  as  a  statement  made  by  defendant    Held^ 
that  it  was  not  error. 
8.  Samb— CoNTiKUANcs— AFF^)Avn^— Imfbaobmbnt. 

The  state,  on  the  trial  of  defendant  for  larceny,  introduced  a  witness  to  contradict 
the  statement  of  defendant  as  to  what  he  expected  to  prove  by  him,  as  contained  in 
his  affidavit  for  continuance.    Heldy  that  the  testimony  was  oompetent 
8.  Sake— EviDENCB— VoLiTNTABT  Statements  of  Accused. 

The  state,  on  the  trial  of  an  indictment  for  larceny .  can  show  voluntary  state- 
ments of  defendant,  and  that- they  are  contradictory  and  untrue.^ 

4.   LabCBNT— iNDIOTlffElTT— DssCRIFnOK  OF  PbOPERTT. 

In  an  indictment  for  larceny,  "one  United  States  pension  check,  on  the  assistant 
treasurer  of  the  United  States,  for  $24,  of  the  value  of  124.*'  sufficiently  deaorihes  a 
pension  check  drawn  to  the  order  of  one  K.,  and  indorsed  in  blank. 

6.  Same— What  Subject  of— Pension  Chbok. 

A  pension  check  on  the  United  States  treasurv  comes  under  Code  N.  C.  f  1064,  pro- 
viding that  a  check  or  order  for  the  payment  ox  money  shaU  be  a  subject  of  larceny. 

a.  Same— INBIOTMBNT— OWNBXSBIF. 

In  an  indictment  for  larceny,  the  ownership  of  a  check  was  sufficiently  laid  la 
I>ersons  who,  it  was  proven,  had  it  in  their  possession^  custody,  and  controL 

7.  Same. 

In  the  trial  of  an  Indictment  for  larceny,  an  instruction  by  the  court  that  the  own- 
ership must  be  proven  in  the  parties  as  alleged  in  the  indictment,  and  that,  if  it  was 
shown  that,  while  they  were  not  really  owners,  they  had  possession  of  the  property, 
it  would  be  sufficient,  was  proper, 
d.  Same— Election  of  State. 

An  indictment  for  larceny  charged  the  defendant  with  taking  a  check  and  some 
monev,  as  one  transaction,  in  a  single  count.  Held,  that  the  state  was  not  com- 
I>elled  to  elect  as  to  the  taking  of  which  it  would  ask  for  conviction,  bat  the  Juiy 
could  find  him  guilty  of  either  or  both. 

Appeal  from  superior  court,  Transylvania  county;  Qbatbs,  Judge. 

Indictment  for  larceny.    Defendant  appealed. 

T?ie  Attorney  General,  for  the  State.    Ko  appearance  for  defendant. 

Davis,  J.  Indictment  for  larceny,  tried  before  Gbavbs,  J.,  at  spring 
term,  1^7,  of  Transylvania  superior  court.  The  indictment  charged  the 
stealing  of  "  fifty- dve  dollars  in  money,  of  the  value  of  fifty-five  dollars,  and 
one  United  States  pension  check,  on  the  assistant  treasurer  of  the  United 
States,  for  twenty-four  dollars,  of  the  value  of  twenty-four  dollars,  in  money, 
check  and  property  of  W.  McGaha  and  W.  P.  McOaha,  trading  under  the 
firm  name  of  W.  Sc  W.  P.  McGaha.*'  When  the  case  was  called  for  trial  at 
spring  term,  1886,  the  defendant  made  an  afiidavit  for  a  continuance,  in 
which  he  sets  forth  that  "he  stands  indicted  in  this  court  for  the  larceny  of 
$55  in  money,  and  one  pension  check  for  $24,  and  that  he  cannot  come  safely 
to  trial  at  this  term  of  the  court  for  the  lack  of  the  evidence  of  James  Hunt, 
who,  be  is  advised  and  believes,  is  a  material  witness  for  bis  defense;  that 
affiant  expects  to  prove  by  said  witness  that  affiant  won  said  pension  check 
from  the  prosecutor.  Perry  McGaha,  at  a  game  of  cards  on  Sunday  morning, 


>If  the  prosecution  relies  on  the  confession  alone,  the  prisoner  is  entitled  to  the  fuU 
effect  of  a  portion  of  the  confession  which  goes  in  nis  favor;  but  the  prosecution  may 
contradict  by  evidence  such  portion  of  the  confession,  and  the  jury  mayconviot  nov 
withstanding  it,  if  aU  the  evidence  taken  together  warrants  that  finding.  U .  S.  v.  Long, 
so  Fed.  Rep.  678. 
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(he  4a7  before  the  alleged  larceny;  that  said  wituesB  was  present  on  Baid  Sat- 
urday night,  and  heazd  affiant  and  said  M cGaba  make  an  agreement,  (setting 
it  out;)  and  that  afterwai-ds  he  heard  McGaha  say  affiant  had  won  the  check. 
The  affiant  states,  as  a  further  ground  for  continuance,  the  absence  of  Perry 
Robinson,  a  material  witness,  by  whom  he  expects  to  prove  ''tliat  a  few  days 
prior  to  the  alleged  offense  he  saw  in  the  possession  of  affiant  $55  in  paper 
money,"  etc 

On  the  trial  the  solicitor  offered  to  read  this  affidavit  to  the  jury,  as  a  state* 
ment  made  by  the  defendant,  to  which  defendant  objected.  The  objection 
was  overruled,  the  affidavit  was  read ,  and  defendant  excepted.  The  state  then 
offered  James  Hunt,  the  witness  named  in  the  affidavit,  to  show  that  the 
statement  contained  therein,  so  far  as  it  related  to  the  game,  was  untrue.  To 
this  defendant  objected,  upon  the  ground  that  he  had  not  been  introduced  as 
a  witness,  and  the  evidence  tended  to  affect  his  character,  and  thereby  put  it 
in  issue  before  the  jury.  The  objection  was  overruled,  and  the  witness  Hunt 
testified,  negativing  the  statements  of  the  affidavit.  The  affidavit  was  ad- 
missible as  a  statement  or  declaration  of  the  defendant,  voluntarily  made,  in 
regard  to  the  crime  with  which  he  was  charged,  and  the  falsity  of  which  it 
was  competent  for  the  state  to  show.  Every  act  of  the  defendant  in  respect 
to  the  alleged  crime,  and  every  circumstance  calculated  to  throw  light  upon  it 
and  aid  the  jury  in  coming  to  a  correct  conclusion,  is  competent.  State  v. 
Case,  93  N.  C.  545,  and  cases  cited;  Afason  v.  McCormick^  85  N.  C.  226; 
State  V.  Lemon,  92  N.  C.  790.    This  disposes  of  the  first  exception. 

The  state  offered  in  evidence  a  paper  purporting  to  be  a  pension  check,  an 
exact  copy  of  which  is  set  out  in  the  case  stated.  It  is  dated  September  17, 
1885,  and  purports  to  be  drawn  by  Robert  S.  Taylor,  United  States  pension 
agent,  on  the  assistant  treasurer  of  the  United  States,  New  York,  in  favor  of 
Mary  £.  Keith,  for  $24,  and  indorsed  by  the  payee  in  blank.  The  introduc- 
tion of  this  check  was  objected  to,  (1)  because  it  was  not  sufficiently  described 
in  the  indictment  to  identify  it;  (2)  because  it  is  not  the  subject  of  larceny 
under  the  provision  of  the  Code,  §  1064;  and  (8)  because  there  is  no  evidence 
of  property  or  ownership  in  the  McQahas,  or  either  of  them,  there  being  no 
indorsement  to  them  by  the  payee. 

It  was  in  evidence  that  the  check  was  identified  as  the  one  that  had  been  in 
the  possession  of  the  prosecutor  for  Mary  E.  Keith,  and  it  was  sufficiently  de- 
scribed. State  V.  Rout,  3  Hawks,  618;  State  v.  Fulford,  Phil.  (N.  C.)  563; 
State  V.  Thomasont  71  N.  C.  146.  And  it  is  an  obligation  *'for  the  payment 
of  money,"  within  the  spirit  and  language  of  section^l064  of  the  Code,  and  it 
was  identified  as  being  the  same  which  the  prosecutors  had  lost  froni  their 
store,  and  was  afterwai-ds  in  the  possession  of  defendant.  It  was  in  the  pos- 
session of  the  prosecutors,  and  the  evidence  is  that  it  was  taken  while  they 
bad  the  custody  and  control  of* it,  and  the  property  is  sufficiently  laid  in  them. 
State  V.  ffardisoUf  75  N.  C.  203.  So  the  objection  to  its  admissibility  and  to 
evidence  of  the  witnesses  W.  P.  McGaha  and  \V.  McCraha,  in  regard  to  its 
Identity,  ownership,  and  possession  by  defendant  cannot  be  sustained. 

The  sheriff  was  permitted  to  testify,  under  objection  by  defendant,  that 
while  he  was  "bringing  the  prisoner  from  Greenville,  South  Carolina,  to  Bre- 
vard, under  a  requisition  from  the  governor,  and  while  in  his  custody  and 
hand-cuffed,  in  response  to  some  question  by  a  passenger  on  the  cars,  the  pris- 
oner said  that  his  father  had  given  him  $50  some  time  before  he  went  to 
Greenville,  to  buy  a  horse  with,  and  that,  on  the  road  to  Greenville,  he  sold  some 
chestnuts  for  $5,  and  that  he  won  the  check  from  W.  P.  McGaha  playing  cards. 
This  conversation  was  on  the  cars  in  South  Carolina."  This  was  no  confes- 
sion, but  seems  to  have  been  a  voluntary  statement  made  by  the  witness,  ac- 
counting for  his  possession  of  the  money  and  the  check.  It  was  not  made 
under  any  threat  or  inducement.  State  v.  McDonald,  73  N.  C.  346;  State  v. 
Sanders,  84  N.  0.  728.    The  acts  and  declarations  of  the  prisoner  relating  to 
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the  crime  charged,  if  voluntary,  are  competent,  and  if  contradictory  or  untrue, 
the  state  may  show  that  they  are  contradictory  or  untrue;  and  the  testimony 
of  Perry  McQaha,  who  was  allowed  to  testify,  under  objection  by  defendant, 
was  admissible  to  show  that  the  statements  of  the  defendant  were  untrue. 
State  V.  GarreU,  71  N.  0.  86. 

The  defendant  offered  tes^mony  tending  to  show  that,  prior  to  the  alleged 
larceny,  he  had  in  his  possession  more  than  $50,  and  that  he  usually  had  money; 
and  after  the  close  of  the  testimony  he  moved  that  the  solicitor  be  required  to 
elect  "whether  he  would  insist  upon  a  conviction  for  the  taking  of  the  money 
or  the  check;"  stating  the  grounds  of  the  motion.  It  was  overruled,  and  the 
defendant  excepted. 

The  charge  is  that  the  money  and  the  check  were  stolen,  and  the  evidence 
tends  to  show  that  they  were  together,  and  taken  at  the  same  time.  It  is 
charged  as  one  transaction,  in  a  single  count,  and  the  state  was  not  required 
to  elect.  The  indictment  does  not  charge  separate  and  distinct  transactions 
or  larcenies,  and  is  not  objectionable  because  it  charges  the  larceny  of  more 
than  one  article.  The  jury  may  find  that  he  is  guilty  of  either  or  both,  as  the 
evidence  may  warrant.  When  an  indictment  in  one  count  charges  the  carry- 
ing of  a  "musket,  rifle,  and  shotgun,"  under  an  act  which  prohibits  free  per- 
sons of  color  from  carrying  fire-arms,  it  was  held  good,  and  proof  of  carrying 
either  was  sufficient  to  justify  a  conviction.    State  v.  LocTdeart  Bush.  205. 

The  defendant  prays  that  the  court  should  instruct  the  jury  that  there  was 
no  evidence  that  the  prosecutors  were  bailees  of  the  property,  and  that  the 
state  must  prove  that  W.  So  W.  P.  Mc€kiha  were  the  owners  of  the  check  and 
money,  was  properly  substituted  by  the  charge  "that  if  the  McGahas  were 
the  owners,  that  ownership  must  be  proven.  There  may  be  a  qualified  owner- 
ship. If  the  McGahas  were  not  really  owners,  but  had  possession  of  the  check 
and  money,  they  would  be  biulees,  and  that  would  be  sufficient  ownership  for 
the  purpose  of  sustaining  an  indictment  for  larceny." 

There  is  no  error. 


(96  N.  C.  S58) 

MoOanlbss  o.  Funchuh  et  (U. 
iSu/preme  Cowrt  of  NorQi  CaroUruu   Beoember  21, 1887.) 

1.  EzsoimoN— Salb— Aotiok  to  Set  Asidb— Effbct  ow  FRAm>. 

Property  ^i^cfa  had  been  fraudulently  oonveyed  to  defeat  the  rights  of  a  orediior 
was  subsequ^Uy  sold  under  execution  against  the  fraudulent  vendor,  when  it  re- 
alized a  low  price  owing  to  the  cloud  on  the  title  presented  by  the  oonveyanoe.  There 
were  no  proceeds  left  uter  satisfying  the  debt,  and  the  vendor  and  his  vendee  sought 
to  avoid  the  sale,  on  the  ground  that  it  had  been  improperly  conducted  by  the  shenir ; 
the  vendee  claiming  in  ezolusioil  of  the  creditor's  rights.  Heldj  that  as  the  low  price 
realized  was  the  result  of  fraudulent  acts  participated  in  by  vendor  and  vendee,  and 
as  no  oiler  was  made  by  them  to  secure  the  debt  which  it  was  designed  to  defeat, 
they  could  not  come  into  court  to  seek  its  protection. 

9.  H0MB8TEA1>— RiOHT  TO  Ali/>wakob  OF— Const.  N.  G.  18C8. 

By  virtue  of  Const.  N.  C.  1868,  art  10.  S  2t  a  homestead  not  exceeding  in  value 
n.OOO  is  exempt  from  sale  under  execution  for  a  debt;  but.  on  a  sale  of  land  for  a 
deot  contracted  prior  to  the  adoption  of  that  constitution,  It  is  not  necessary  for  the 
sheriff  to  lay  off  any  homestead,  and  the  propertv  may  be  sold  in  bulk;  but  If  the 
property  is  more  than  sufficient  to  satisfy  the  debt,  and  the  debtor  desires  a  home- 
stead  to  be  laid  off,  it  is  for  him  to  make  appUoation  accordingly,  and  he  must  pay  the 
necessary  fees. 

8.  Jubt—Waivbb— Findings  bt  Coubt. 

Under  Const  N.  C.  art  4,  %  18,  which  provides  that  parties  may  waive  a  jury  trlaL 
and  in  which  case  aU  issues  of  fact  shaU  be  found  py  the  judge,  when  a  jury  triai 
has  not  been  waived,  and  issuee  have  been  presented  to  the  juiy,  but  without  re- 
sponse, it  is  error  for  a  judge  to  find  the  issues  of  fact,  however  clear  the  proof  may 
he,  and,  if  judgment  be  entered  on  issues  so  found,  a  new  trial  will  be  granted.' 

1  As  to  the  right  to  trial  by  jury,  and  its  waiver,  see  Bign  v.  Lloyd,  (Cal.)  11  Paa 
B^.  881,  and  note;  Lewis  v.  ^otz,  (La.)  1  South.  Rep.  589 ;  Rillroad  Co.  v.  Horris,  (Tex.) 
as.  W.  Rep.  457;  Bailroad  Co.  v.  MarUn,  (Tenn.)  2  S.  W.  Kep. 381.  See, also, Caldwell 
Co.  V.  Crocket,  (Tex.)  4  S.  W.  Rep.  607. 
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4  Appbait—Rbcobd— Conflict  WITH  "Case." 

When  the  case  on  appeal  has  been  settled  by  the  conrt,  and  there  is  a  oonfllot  be- 
tween it  and  the  record  proper,  the  latter  must  prevail. 
Smith,  C.  J.,  and  Merrimon,  J.,  dissenting  ' 
Appeal  from  superior  court,  Stokes  county;  Qilmer.  Judge. 
This  was  an  action  brought  by  W.  W.  McCanless  against  Jacob  Flincbum 
and  James  Flinchum,  to  recover  the  possession  of  land.    The  judgment  of  the 
court  below  was  in  the  defendants^  favor,  and  the  plaintiff  appeals. 

/.  T.  Morehead^  for  appellant.  Watson  <j&  Buxton  and  Glenn  <&  Qlenn,  for 
appellees. 

Davis,  J.  Civil  action  tried  before  Gh^mer,  J.,  at  August  term,  1887,  of 
Stokes  superior  court.  The  complaint  alleges  that  the  plaintiff  is  the  owner 
in  fee-simple,  and  entitled  to  the  possession,  of  the  land  described  therein,  and 
that  the  defendant  unlawfully  withheld  the  possession  from  him.  The  an- 
swer denies  the  allegations  of  the  complaint,  and  asserts  that  the  defendants 
are  "in  truth  and  fact  owners  in  fee-simple  of  said  land.*'  The  record  sets  out 
that  "at  August  term,  1887,  the  case  came  on  for  hearing  before  his  honor. 
Judge  GiLMBR,  and  a  jury,  upon  the  following  issues:  '(l)  Is  the  plaintiff 

the  owner  and  entitled  to  the  lands  sued  for?    Answer.  .    (2)  What 

damage,  if  any,  is  the  plaintiff  entitled  to  receive  for  the  wrongful  detention 

thereof?    A. .*   There  being  no  response  from  the  jury,  judgment  upon 

demurrer  upon  the  evidence  for  defendants.  Appeal  by  plaintiff  to  the  su- 
preme court  in  open  court.  Undertaking  on  appeal  fixed  at  $50."  The  par- 
ties disagreeing,  the  case  on  appeal  settled  by  the  court  is  as  follows:  The 
plaintiff  claimed  the  land  in  controversy  under  a  sheriff's  deed,  executed  to 
him  by  the  sheriff  of  Stokes  county  on  the  sixth  day  of  February,  1871,  con- 
veying to  him  four  separate  tracts  of  land  in  Stokes  county, — one  tract  on  the 
north  side  of  Dan  river,  and  three  on  the  south  side,  not  contiguous:  one 
tract  containing  50  acres,  being  the  land  in  controversy  in  this  action.  Also 
a  judgment  in  favor  of  the  plaintiff  and  against  the  defendant  James 
Flinchum  for  $205.09,  and  docketed  in  Stokes  county,  October  6,  1870,  to- 
gether with  summons  and  sheriff's  return  duly  served,  and  justice's  judgment, 
and  it  was  admitted  that  the  debt  on  which  the  judgment  was  rendered  bore 
date  March  10,  1862.  Also  execution  duly  issued  to  satisfy  said  judgment, 
with  the  return  of  the  sheriff  showing  a  levy  upon  all  four  of  the  tracts  of 
land  belonging  to  defendant  James  Flinchum,  and  a  sale  on  the  sixth  of  Feb- 
ruary, 1871,  and  purchased  by  plaintiff  at  the  price  of  $200  for  all  of  the  tracts. 
W.  H.  Gentry,  a  witness  for  plaintiff,  testified  that  he  put  up  and  sold  all 
four  of  the  tracts  together,  when  plaintiff  bought  them ;  that  he  was  acting  un- 
der the  direction  of  plaintiff.  Plaintiff  offered  in  evidence  a  deed  from  James 
Flinchum  to  defendant  Jacob  Flinchum,  a  son,  for  50  acres,  (the  land  in  contro- 
versy,) at  the  stated  price  of  $70;  a  deed  from  James  Flinchum,  Sr.,  to  James 
Flinchum,  Jr.,  a  son,  for  a  70-acre  tract,  at  $110;  and  from  James  Flinchum 
to  James  Rierson,  a  son-in-law,  another  tract,  70  acres,  at  $70;  and  to  Pleas- 
ant Tilley,  another  son-in-law,  125  acres,  at  $170, — the  four  tracts  included 
in  sheriff's  deed  to  plaintiff,  and  all  bearing  date  March  1, 1870,  and  embracing 
315  acres.  It  was  proven  by  plaintiff  that  the  land  sold  by  the  sheriff  as  afore- 
said, and  bought  by  him,  was  worth  at  the  time  of  the  sale  by  the  sheriff  $5 
per  acre,  or  $1,575.  The  plaintiff  testified  that  the  land  was  sold  without  al- 
lotting to  the  defendant  James  Flinchum  his  homestead  exemptions.  The 
plaintiff  contended  that  the  deeds  from  James  Flinchum,  the  father,  to  his 
respective  sons  and  sons-in-law,  were  made  to  hinder,  delay,  and  defeat  his 
creditors,  and  were  fraudulent  and  void,  and  introduced  much  testimony  tend- 
ing to  show  such  fraudulent  intent.  The  defendant  introduced  no  testimony, 
but  insisted  before  the  court,  as  upon  demurrer,  to  the  testimony;  that  upon  the 
plaintiff's  own  showing  there  was  a  suflaciency  of  land  belonging  to  defend- 
ant James  Flinchum  at  the  time  of  the  sale.  In  excess  of  a  homestead  of  the 
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value  of  $1,000,  to  satisfy  the  plaintiff's  debt;  and  that  the  sale  by  the  sheriff 
in  bulk,  and  his  deed  to  plaintiff,  was  contrary  to  law,  and  void,  and  passed 
no  title  to  the  purchaser.  This  was  the  only  contention  before  the  court  and 
jury.  His  honor,  being  of  opinion  with  defendants,  instructed  the  jury  that 
the  plaintiff's  deed  was  void,  and  conveyed  no  title  to  the  plaintiff,  and  that 
he  could  not  recover;  and  plaintiff  excepted."  There  was  a  verdict  for  the  de- 
fendants. Motion  by  plaintiff  for  a  new  trial,  on  the  ground  of  error  In  in- 
structions above  specified.  Motion  overruled.  Judgment  against  plaintiff 
for  costs.    Appeal  by  plaintiff  to  supreme  court  in  open  court. 

The  record  proper  states  tliat  certain  issues  were  submitted  to  the  jury,  and 
that,  "there  being  no  response  from  the  jury,  judgment  upon  demurrer  upon 
the  evidence  for  the  defendants,  and  appeal  by  plaintiff."  This,  though  in 
conflict  with  the  statement  of  the  case  on  appeal,  must  be  taken  as  true.  The 
"statement  of  the  case"  is  no  part  of  the  record  proper,  and,  when  in  conflict 
with  it,  "  the  latter  must  prevail,  because  it  imports  absolute  verity. "  Fanner 
V.  Willardt  lb  N.  C.  401.  We  must  take  it,  then,  as  appears  from  the  record, 
that  there  was  no  verdict  upon  the  issues.  The  Code,  §  957,  makes  it  the 
duty  of  the  supreme  court  to  render  such  judgment  "as,  on  inspection  of  the 
whole  record,  it  shall  appear  to  them  ought  in  law  to  be  rendered  thereon,** 
or  as  now,  by  the  act  of  1887,  directed;  and  when  the  judgment  is  not  sup- 
ported by  the  record,  (in  this  case,  the  record  shows  that  there  was  no  verdict,) 
or  is  rendered  upon  an  inconsistent  or  unsatisfactory  verdict,  a  new  trial  roust 
be  awarded,  as  was  done  in  Morrison  v.  Watson,  95  N.  C,  479;  MitcTiell  v. 
Brawn,  88  N.  C  156;  and  Tuirentine  v.  Railroad  Co.,  92  N.  C.  638.  If  it  be 
said  that  in  this  case  the  judgment  of  the  court  was  based  upon  the  facts 
proved,  and  that  they  were  just  such  as  the  jury  ought  to  have  found  upon 
the  evidence,  as  applied  to  the  issues  submitted,  and  it  is  "sticking  in  the  bark** 
to  say  that  judgment  sh^l  not  be  rendered  because  the  facts  proved  were  not 
found  by  the  jury,  the  answer  is  that  under  our  constitution,  (article  4,  §  18,) 
unless  a  jury  tnal  be  waived,  the  judge  has  no  right  to  flnd  the  "issue  of  fact 
joined,"  however  clear  the  proof  may  be.  It  is  an  invasion  of  the  exclusive 
and  "true  office  and  province  of  the  jury.**  It  is  his  duty  to  "state,  in  a  plain 
and  correct  manner,  the  evidence  given  in  the  case,  and  declare  and  explain  the 
law  arising  thereon ;"  but  he  can  give  no  opinion,  even,  "  whether  a  fact  is  fully 
or  sufficiently  proved."  Code,  §  413:  State  v.  Locke,  77  N.  C.  481;  State  v. 
Sykes,  79  N.  C.  618.  Proof  is  the  result  or  conclusion  usually  reached  by  evi- 
dence. If  there  was  any  evidence  upon  the  issues,  the  jury  alone  could  deter- 
mine and  weigh  its  effect,  and  flnd  the  fact  to  be  deduced  from  it.  If  there  is 
no  evidence,  or  if  it  is  alleged  to  be  insufficient,  and  so  held,  the  court  may  with- 
hold it  from  the  jury;  but  the  court  cannot  say,  upon  the  evidence,  what  is 
or  is  not  proved.  This,  unless  by  consent,  is  for  the  jury  alone.  If  an  issue 
of  fact  arises,  even  upon  a  motion  in  a  cause  affecting  materially  the  judgment 
or  rights  of  the  parties,  either  party  has  a  right  to  have  it  determined  by  a 
jury.  Isler  v.  Murphy,  71  N.  C.  436.  When  the  court  instructs  the  jury 
that  there  is  no  evidence,  or  insufficient  evidence,  the  party  excepting  has  a 
right  to  have  the  evidence  set  out  in  the  record,  so  as  to  enable  this  court  to 
review  the  ruling  in  the  court  below. 

The  case  before  us  states  that  "it  was  proved  by  plaintiff  that  the  land  sold 
by  the  sheriff  as  aforesaid,  and  bought  by  him,  was  worth  at  the  time  of  the 
sale  by  the  sheriff  $5  per  acre,  or  $1,575."  This  may  or  may  not  liave  been 
the  effect  of  the  plaintiff's  testimony.  It  may  or  may  not  have  been  the  con- 
clusion which  the  jury  would  have  deduced  from  it.  But  what  that  testimony 
was,  does  not  appear  in  the  record,  but  it  does  appear  that  there  was  other  ev- 
idence tending  to  show  that  the  land  was  wortli  much  less.  It  appears  that 
it  was  sold  at  public  auction.  It  is  not  alleged  that  there  was  any  fraud  or 
collusion  on  the  part  of  the  plaintiff  or  sheriff  by  which  its  value  was  affected; 
and,  if  such  allegations  had  been  made,  the  plaintiff  would  have  had  a  right 
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to  have  It  passed  upon  by  the  Juiy.  The  land  was  worth  what  a  prudent,  dis- 
creet person  wishing  to  buy,  and  able  to  buy,  would  give  for  it,  and  the  onlj' 
act  of  the  sheriff ,  or  of  the  plaintiff,  in  conducting  the  sale  of  which  the  de- 
fendants complain,  which  could  affect  the  price,  is  that  it  was  sold  en  manse. 
This  fact.  If  it  had  been  found  by  the  jury*  does  not  exclude  from  the  consid- 
eration of  the  Jury,  as  evidence  of  the  value  of  the  land,  the  price  at  which  it 
sold  at  public  auction;  nor  the  fact,  which  appeared,  that  the  plaintiff  him- 
self had  sold  the  land  a  short  time  before  at  much  less  than  $1,000.  What 
effect  the  alleged  fraudulent  acts  of  the  defendants,  of  which  (so  the  case 
states)  there  "  was  much  testimony, "  may  have  had  upon  the  price,  or  how 
and  to  what  extent  they  may  have  affected  the  value  of  the  land  by  becloud- 
ing the  title,  does  not  appear;  and  whether,  in  this  respect,  the  defendants 
could  take  advantage  of  their  own  alleged  fraudulent  acts  or  not,  there  was 
evidence  tending  to  show  that  the  land  was  worth  less  than  $1,000,  and  the 
plaintiff  had  a  right  to  have  it  passed  upon  by  the  jury.  This  was  his  con- 
stitutional right.  Bemheim  v.  Waring^  79  N.  C.  56;  Jones  v.  Call,  93  N. 
C.  170;  Brovm  v.  Einsey,  81  K.  G.  245.  The  defendante  say  that  the  sale 
was  made  by  the  sheriff  in  btUk,  and  they  insist  that  his  deed  to  the  plain- 
tiff was  void  for  that  reason.  It  is  undoubtedly  the  duty  of  the  sheriff  to  sell 
in  such  way  as  to  realize,  as  far  as  he  may  be  able  to  do  so,  a  fair  price  foit 
property  sold  under  execution,  and,  if  he  fails  to  do  so,  the  sale  is  voidable, 
and,  upon  objection,  may  be  set  aside;  but  this  is  a  question  of  fact.  Jones 
V.  Lewis,  8  Ired.  70.  It  is  said  in  Andrews  v.  PritoTietU  72  N.  G.  135,  that, 
if  a  sale  is  not  made  by  the  sheriff  in  a  fair  and  ju^t  manner,  it  is  voidable. 
"Voidable  by  whom?  The  general  answer  is,  voidable  by  any  person  injured 
thereby, — by  the  defendant  in  the  execution;  by  the  plaintiff  in  the  execution ; 
by  any  creditor  of  the  execution  debtor.  But  it  is  equally  clear  that,  no  mat- 
ter how  irregular  the  sale  may  have  been,  no  one  could  complain  of  it  who 
was  assenting  to  it."  Only  a  person  injured  can  complain,  and,  as  against 
him,  it  is  voidable,  not  void.  It  is  valid  against  every  one  except  the  party 
injured,  and  he  must  show  how  he  was  injured,  in  order  to  avoid  the  sale. 
If  made  with  his  own  assent,  or  if  the  insufficient  price  was  caused  by  his  own 
neglect  or  fraud,  as  to  him  it  was  damnum  absque  injuria,  Andretos  v. 
PritcTiett,  supra;  Hollowel  v.  Skinner,  4  Ired.  165.  For  an  improper  dis- 
charge of  his  duty  in  selling  property  under  execution,  the  party  injured  has 
his  remedy  against  the  sheriff,  and,  as  we  have  seen,  the  sale  may  be  set  aside, 
but  it  does  not  make  the  sale  void.  Nixon  v.  Harrell,  5  Jones,  (N.  G.)  76. 
In  the  absence  of  fraud,  (and  none  is  alleged  against  the  plaintiff,)  the  sale 
will  not  be  set  aside.  Bank  v.  Graliam,  82  N.  G.  489.  A  sale  will  not  be  set 
aside  for  inadequate  price,  unless  undue  advantage  or  fraud  is  suggested,  and 
this  is  a  fact  to  be  found.  Beekwith  v.  Mining  Co,,  87  N.  G.  155.  A  sale  en 
masse  is  not  void,  but  will  be  supported  where  no  fraud  is  shown,  either  in  the 
sheriff  or  purchaser.  Huggins  v.  Ketchum,  4  Dev.  &  B.  414;  WiUon  v. 
Twitty,  3. Hawks,  44;  TTiompson  v.  Hodges,  Id.  51. 

In  BurT^m  v.  Bostick,  72  K.  0.  353,  the  plaintiff  claimed  under  a  sheriff's 
deed.  The  defendants  allege  that  the  land  was  exempt  from  sale  under  execu- 
tion as  a  homestead,  and  that  the  sale  by  the  sheriff  was  void.  It  Wiis  found 
by  the  jury  that  the  deed  from  Bostick  was  made  to  defraud  creditors;  that 
Martin,  who  became  the  purchaser,  had  notice  of  the  fraud  when  he  pur- 
chased, and  that  the  consideration  of  the  note  sued  on  was  for  a  balance  due 
on  the  purchase  of  the  land.  No  homestead  was  laid  off  by  the  sheriff.  Upon 
the  verdict  of  the  jury,  judgment  was  given  for  the  plaintiff,  and  it  was  held 
good.  The  case  before  us  as  alleged  by  the  plaintiff  is  almost  an  exact  paral- 
lel. It  is  alleged  that  the  defendant  James  Flinchum,  Sr.,  sold  to  his  co-de- 
fendant, Jacob  Flinchum,  to  defraud  creditors;  that  Jacob  Flinchum,  the  pur- 
chaser, was  a  party  to  the  fraud;  and  that  the  consideration  of  the  judgment 
upon  which  the  execution  issued,  under  which  the  land  was  sold,  and  pur- 
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chased  by  the  plaintiff »  was  an  old  debt.  If  the  jury  should  find  the  facts  as 
alleged,  (and  the  plaintiff  had  a  right  to  have  them  passed  upon  by  the  jury.) 
it  is  difScalt  to  perceive  why,  upon  the  authority  of  the  last-cited  case,  the 
first  issue  presented  in  the  record  should  not  be  found  in  favor  of  the  plaintiff. 
It  was  undw  that  issue  that  the  defendants  insisted  that  the  sale  under  which 
plaintiff  claimed  was  void,  because  the  land  was  sold  "in  bulk,"  and  without 
laying  off  the  homestead.  The  execution  under  which  the  plaintiff  purchased 
was  issued  on  an  old  debt,  against  which  no  homestead  exemption  is  inter- 
posed. As  settled  by  this  court,  though  the  deed  from  James  Flincbum,  Sr., 
to  Jacob  Flinchum,  may  have  been  fraudulent  and  void  as  against  an  old  debt, 
yet  he  was  entitled  to  a  homestead  in  any  excess  to  the  extent  of  a  thousand 
dollars. 

In  Morrison  v.  WaUon^  95  N.  C.  479,  there  was  no  question  of  fraud  af- 
fecting  the  rights  of  the  parties  to  the  land.  The  execution  was  upon  an  old 
debt.  There  was  a  verdict  upon  issues  submitted;  and  tlie  Judgment,  after 
reciting  that  the  Judgment  was  for  a  debt  contracted  prior  to  I86b,  concludes 
thus:  "And  it  appearing  fr(Hn  the  verdict  and  the  said  admitted  facts  that 
the  land  was  of  sufficient  value  to  constitute  the  defendant  a  homestead,  as 
well  as  to  satisfy  said  execution,  it  is  ordered  and  adjudged  by  the  court  that 
the  plaintiff  take  nothing,"  etc.  It  appeared  from  the  case  that  one  of  the 
findings  of  the  Jury  was  in  conflict  with  one  of  the  admitted  facts,  and  this 
court  granted  a  new  trial.  The  court  could  not  render,  in  such  a  case,  a  Judg- 
ment non  obstante  veredicto.  It  would  be  singular  if  the  court  could  not  ren- 
der a  Judgment  upon  an  admitted  fact  that  was  in  conflict  with  the  fact  found 
by  the  jury,  and  yet  should  have  the  power  to  take  the  question  of  fact  en- 
tirely from  the  jury,  and  assume  that  any  fact  was  proved. 

In  Arnold  v.  Bstie,  92  N.  C.  162,  the  execution  under  which  the  sheriff 
sold  was  upon  a  judgment  rendered  on  an  account,  a  part  of  which  had  been 
contracted  prior  to  the  adoption  of  the  present  constitution,  and  a  part  after. 
It  was  held  to  be  the  duty  of  the  sheriff  to  lay  off  the  homestead  before  sale, 
to  the  end  that  the  debtor  might  get  the  benefit  of  his  exemptions  against 
''subsequent  and  subordinate  liability  incurred."  The  chief  Justice,  quoting 
Mebans  v.  Layton,  89  N.  0. 896,  said:  " It  is  in  emphatic  terms  declared  that  a 
sale  without  laying  off  the  homestead,  unless  in  case  of  the  several  exceptions 
mentioned,  is  unlawful  and  void."  The  exceptions  are  sales  (1)  for  taxes; 
(2)  for  payment  of  money  due  on  the  purchase  of  the  property;  (8)  laborer's 
liens;  and  (4)  debts  contracted  prior  to  the  adoption  of  the  present  constitu- 
tion,— and  as  to  these  it  may  be  declared,  in  equally  emphatic  terms*  that  the 
sale  is  not  void  simply  because  of  a  failure  of  the  sheriff  to  lay  off  the  home- 
stead. Not  only  was  this  so  held  in  Millei-  v.  MUler,  89  N.  C.  402,  immedi- 
ately following  MehaTie  v.  Lay  ton,  but  it  is  said:  '  Where  the  homestead  pre- 
vails, the  creditor  gets  what  is  over  and  above  the  exemption,  and  the  law  re- 
quires it  to  be  laid  off,  to  the  end  that  what  remains  may  be  sold;  and  the 
sheriff  cannot  sell  witliout  first  laying  off,'  etc.,  and  the  execution  creditor 
cannot  require  the  sheriff  to  sell  without  first  paying  or  tendering  his  fees, 
and  having  the  homestead  allotted;  "but,  where  the  homestead  does  not  pre- 
vail, the  debtor  takes  what  is  left  after  the  debt  is  paid ;"  and  in  the  latter  case 
the  sheriff  has  no  right  to  require  the  execution  creditor  to  pay  the  fees  for 
laying  off  the  homestead,  and  the  execution  debtor  cannot  require  it  without 
paying  the  fees.    In  such  cases  the  application  must  come  from  the  debtor. 

In  Albright  v.  Albright,  88  N.  0.  288,  there  were  judgments  against  the 
plaintiff  on  both  old  and  new  debts.  As  against  the  new  debts,  he  was  en- 
titled to  his  homestead;  as  against  the  old,  he  was  not;  and  he  asked  the  in- 
struction of  the  court  to  have  his  property  sold  to  the  best  advantage,  so  as, 
if  possible,  to  secure  a  homestead  for  himself  in  the  excess  above  the  old  debts, 
and  this  was  upon  his  application,  and  the  court  directed  the  sale  to  be  sus- 
pended till  the  priorities  of  the  rights  of  parties  could  be  adjusted,  so  that  the 
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land  could  be  so  sold  as  to  command  a  fair  price  after  all  conflicting  in- 
cumbrances were  settled,  aud  all  clouds  removed  from  the  title.  It  was  held 
that  he  was  entitled  to  this  relief,  and  similar  relief  was  afforded  upon  the  ap- 
plication of  the  debtor  in  Gaster  v.  Hardie,  75  N.  C.  462. 

In  Spoon  y.  Reid,  78  N.  C  245,  it  was  said:  "The  sheriff  is  not  obliged  to 
lay  off  to  the  defendant  the  house  in  which  he  lives,  if  it  is  not  his  property. 
*  *  *  All  of  a  man's  property  was  and  is  held  subject  to  the  payment  of 
his  debts,  except  in  so  far,  and  to  the  extent  ^nly,  that  it  has  been  specially 
exempted."  As  against  debts  contracted  prior  to  1868,  there  is  no  homestead 
exemption.  If  the  debtor  has  more  property  than  will  pay  such  debts,  he  is 
entitled  to  his  homestead  in  the  excess;  but  it  is  no  paii;  of  the  duty  of  the 
creditor  holding  such  debt,  nor  of  the  sheriff  with  an  execution  in  his  hands, 
issued  upon  a  Judgment  on  such  a  debt,  to  investigate  and  find  out,  without 
the  aid  of  the  debtor,  who  makes  no  claim  to  a  homestead,  who  professes  to 
have  no  interest  in  the  property,  whether  there  is  an  excess  or  not.  Bank  v. 
Careen,  78  N.  C  247.  Upon  the  payment  of  his  fees,  it  is  the  duty  of  the 
sheriff  to  lay  off  the  homestead;  but  this  applies,  and  can  only  apply,  to  cases 
in  which  the  party  is  entitled,  as  against  the  execution  creditor,  to  the  home- 
stead; and  it  will  be  found  that  in  all  cases,  where  the  sales  have  been  held 
void  by  reason  of  bis  failure,  it  was  either  where  the  homestead  was  valid 
against  the  execution  creditor,  or  if  in  the  excess  after  satisfying  a  debt  of  the 
exempted  classes,  when  he  refused  to  do  so  when  required  by  the  execution 
debtor,  or  some  one  succeeding  to  his  rights. 

In  Edwards  v.  Kearzey^  96  U.  S.  596,  the  supreme  court  of  the  United 
States,  reversing  the  judgment  of  this  court,  said:  "The  claim  for  the  retro- 
spective efllcacy  of  the  constitution  or  the  laws  cannot  be  supported;"  and  the 
constitution  of  1868,  as  expounded  by  this  court,  and  the  laws  passed  to  carry 
out  its  provisions,  impaired  the  obligation  of  the  contracts  in  question;  that 
is,  contracts  made  anterior  to  the  adoption  of  the  constitution.  At  an  early 
day  after  the  decision  in  Edwards  v.  Kearzey,  this  court,  in  &7ieen  v.  Sum- 
mey,  80  N.  0. 187,  said  the  act  of  1869,  (Battle,  Bevisal,  c.  55;  Code,  §§  510> 
524,)  so  far  as  it  provides  the  machinery  for  laying  off  and  allotting  the 
homestead  against  debts  contracted  prior  to  the  adoption  of  the  constitution 
of  1868,  is  void,  *  *  *  and  there  is  no  obstacle  to  the  levy  and  sale  under 
these  executions,  etc  The  second  section  of  article  10  of  our  constitution 
of  1868  having  been  declared  void  as  against  debts  previously  contracted,  the 
act  of  the  legislature  passed  (Battle,  Bevisal,  c,  55)  to  carry  its  provisions  into 
effect  is  also  void  as  against  the  same  debts.    Earle  v.  Hardie,  80  K.  C.  177. 

In  Richardson  v.  Wicker^  80  N.  C.  172,  which  was  a  motion  to  amerce  the 
sheriff  for  failure  to  have  in  court  the  amount  of  an  execution  issued  upon  a 
judgment  on  a  debt  contracted  prior  to  1868,  the  court  said:  "The  imposition 
of  a  penalty  for  a  want  of  official  diligence  is  a  matter  of  state  regulation,  and 
it  would  be  no  impairment  of  the  plaintiff's  right  to  coUect  his  debt  if  the  leg- 
islature should  repeal  the  amercement  law  altogether;"  but  it  was  not  only 
said  in  that  case  that  the  sheriff  had  substantially  a  right  under  executions  on 
old  debts  to  sell  the  real  and  personal  property  of  the  debtor,  without  any  ex- 
emption whatever,  except  the  personal  property  exempt  under  legislation  in 
existence  at  the  time  of  the  contract,  but  that  his  failure  to  sell  would  give  to 
the  plaintiff  in  the  execution  a  right,  by  action  on  the  case,  against  the  sheriff 
alone,  or  by  a  suit  on  his  official  bond,  to  recover  such  damages  as  he  could 
prove  he  had  sustained;  and  there  is,  says  the  court,  no  doubt  he  could  have 
maintained  such  action.  It  was  the  duty  of  the  sheriff  to  sell  without  laying 
off  the  homestead;  and  his  return,  that  the  "plaintiff  neither  pays  nor  tenders 
fees  to  lay  off  same,  [the  homestead  J  and  therefore  no  action, "  would  not* 
protect  him.  Crummen  v.  Bennett  6S^N.  C.  494,  and  all  that  class  of  cases 
were,  with  Edwards  v.  Kearzey^  overruled  by  the  supreme  court  of  the 
United  States  in  the  last-named  case,  and  since  that  decision  I  have  not  been 
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able  to  find  a  case  in  conflict  with  G?ieen  v.  Summey;  Earle  v.  Ifardie,  'and 
RieJiardson  v.  Wicker,  supra;  and  Crummen  v.  Bennet  and  the  like  cases 
are,  I  think,  no  more  authority  by  which  we  can  be  guided  thau  Bdwarda  y. 
Kearzey.    They  have  been  overruled,  and  cease  to  be  authority. 

In  perfect  harmony  with  the  decision  of  the  supreme  court  of  the  United 
States  in  Edwards  v.  Kearzey,  as  against  creditoi's  holding  debts  contracted 
since  the  adoption  of  the  coustitution,  a  sale  under  execution  without  laying 
off  the  homestead  is  void,  and,  as  against  such  debts,  no  sale  of  the  homestead 
by  the  debtor  is  fraudulent  and  void,  because,  as  to  such  debts,  there  are  no 
rights  against  the  homestead;  yet  a  sale  made  by  a  debtor,  with  intent  to  de- 
fraud a  creditor  holding  a  debt  against  which  the  homestead  does  not  avail,  is 
fraudulent  and  void  as  against  such  creditor,  and  it  can  be  no  part  of  the 
duty  of  such  creditor  or  of  the  sheriff  to  investigate  and  sift  the  acts  of  the 
fraudulent  execution  debtor  and  his  fraudulent  vendee,  and  find  just  at  what 
point  the  fraud  ends,  and  the  saving  and  purifying  efficacy  of  the  homestead 
begins,  and  I  think  with  still  less  reason  can  the  courts  be  called  on  to  aid 
them  when  the  alleged  fraudulent  vendee  is  claiming  under  the  deed  of  the 
vendor,  paramount  to  and  in  denial  of  the  creditor's  right  altogether.  This 
court  has  held  that  a  deed,  though  made  by  a  debtor  to  defraud  his  creditors, 
and  valid  as  between  the  parties,  and  void  as  to  creditors,  does  not  defeat  the 
fraudulent  vendor's  right  to  his  homestead;  for,  says  Pearson,  C.  J.,  the 
creditor  could  not  have  reached  that  by  his  execution  had  the  debtor  retained 
his  homestead,  but  his  fraud  was  in  conveying  the  other  part  6f  the  land;  that 
the  creditor  can  reach  by  his  execution.  As  to  the  homestead,  he  has  no  con- 
cern; that  matter  will  rest  between  the  fraudulent  donor  and  donee.  Cruni" 
men  v.  Bennet,  68  N.  G.  494.  It  rests  briefly  upon  the  proposition  that,  as 
the  creditor  has  no  right  to  have  his  debt  paid  by  a  sale  of  the  homestead  un- 
der execution,  therefore  the frauduient  sale  of  a  homestead  is  as  to  him  no 
fraud.  This  reasoning  cannot  apply  to  creditors  within  the  four  excepted 
classes.  Adhering  to  the  rule  of  stare  decisis,  and  without  questioning  the 
soundness  of  the  reasoning  upon  which  the  decision  rests,  it  cannot  apply  to 
debts  of  the  excepted  class,  because,  as  against  them,  the  sale  is  fraudulent 
and  void.  To  hold  differently,  and  permit  the  fraudulent  vendor  and  vendee, 
after  having,  by  a  sale  fraudulent  and  void  as  against  the  plaintiff's  debt, 
sought  to  defraud  him  of  payment,  and  without  having  asserted  any  claim  to 
the  homestead,  and  after  having,  by  their  own  fraudulent  acts,  and  claim  of 
title,  and  denial  of  plaintiff's  right  to  have  his  debts  satisfied  by  a  sale  of  the 
land  in  dispute,  thrown  such  a  cloud  upon  the  title  as  to  affect  its  value,  and 
make  it  unsafe  for  any  prudent  person  to  buy  at  a  full  and  fair  price,  (for  only 
the  interest  of  the  execution  debtor  is  sold  under  execution ;  there  is  no  war- 
ranty of  title;  and  the  fraudulent  vendee,  who  alone  verifies  the  answer,  is  in 
this  very  action  claiming  the  land,) — to  permit  defendants  under  such  circum- 
stances to  come  into  court,  and  ask  immunity  and  protection  from  the  conse- 
quences of  their  own  fraudulent  acts,  claiming  all  the  benefits,  vrithout  any 
offer  to  pay  or  secure  the  debt  which  it  was  their  fraudulent  purpose  to  defeat, 
would  be  to  invest  the  homestead  with  a  purity  and  sanctity  which  cannot  be 
stained  by  fraud.  It  would,  in  fact,  make  it  one  place  where  fraud  can  safely 
dwell,  and,  though  detected  and  exposed,  be  still  protected  and  secure,  naked 
and  unblushing  in  the  very  face  of  the  court.  If  such  can  be  the  law,  honesty 
and  justice  might  well  blush  for  shame,  and  dishonesty  and  fraud  glory  in 
their  triumph.  It  may  be  that  in  this  case,  if  the  land  was  sold  under  such 
circumstances  as  prevented  a  fair  price,  upon  a  proper  application  (as  was  done 
in  Ourrie  v.  Clark,  90  N.  C.  355,  and  suggested  in  Andrews  v.  FritcJiett,  72 
N.  C,  135)  the  sale  may  be  set  aside,  "restoring  the  parties  to  the  status  they 
occupied  previously  thereto,  and  without  prejudice  to  the  plaintiff's  remedies 
from  the  lapse  of  time. " 

There  is  error. 
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MbbbimoN)  J.  I  concur  with  my  Brother  Davis  in  the  conclusion  that  there 
must  be  a  new  trial,  but  I  cannot  concur  in  what  he  says  in  respect  to  the 
right  of  the  execution  debtor  to  have  homestead.  In  my  Judgment,  the  court 
ought  to  have  instructed  the  jury  to  inquire  particularly  whether  or  not  the 
land  in  question  was  worth  more  than  the  debt  of  the  execution  creditor,  and 
the  costs,  including  the  costs  of  laying  off  the  homestead  of  the  execution 
debtor;  and,  if  they  found  that  it  was,  then  the  plaintiff  could  not  recover, 
because  it  appeared  that  the  homestead  had  not  been  laid  off  as  the  law  re- 
quired, and  in  that  case  the  sheriff  had  no  sufiScient  authority  to  sell  the  land, 
and  therefore  his  deed  to  the  plaintiff  was  void.  It  has  been  oftentimes  said, 
and  it  is  settled  by  express  decision,  that  the  law  favors  the  homestead,  will 
give  and  help  to  give  it  when  the  debtor  can  have  it;  and  this  is  so,  although 
the  debt  is  of  tlie  dasses  of  debts  as  to  which  the  right  of  homestead  does  not 
prevail,  if  the  debt  can  be  paid  without  a  sale  of  it.  Hence  it  was  said  in 
MOler  V.  Miller,  89  N.  C.  402,  that  "if  the  debt  that  may,  if  need  be,  prevail 
against  it,  can  be  paid  without  selling  it,  this  must  be  done.  The  dasses  of 
debts  that  prevail  against  the  homestead  do  not  so  prevail  necessarily,  and  at 
all  events,  but  they  do  so  only  when  it  is  necessary  to  pay  them."  It  is  true 
that  the  debt  must  be  paid  at  all  events,  if  the  property  is  sufficient  for  that 
purpose;  but  the  debtor  must  have  the  homestead  if  the  debt  can  be  paid  with- 
out selling  it;  and,  if  the  debtor  cannot  have  the  benefit  of  the  full  measure 
of  it,  he  is  entitled  to  hi^ve  the  same  in  such  measure  as  the  circumstances 
will  aUow.  Wiiaon  v.  Paiton,  87  N.  C.  318;  Albright  v.  Alhnght,  88  N.  0. 
288;  Arnold  v  JSstU,  92  N.  C.  162;  Miller  v.  Miller,  supra.  If  the  debt  is 
of  the  class  that  prevails  against  the  homestead  because  it  was  contracted  an- 
terior to  the  present  constitution,  then,  if  need  be,  the  creditor  must,  as  in 
other  cases,  pay  the  costs  of  laying  off  the  homestead,  but  he  will  be  entitled 
io  be  reimbursed  i  n  this  respect  out  of  the  proceeds  of  the  sale  of  the  land ;  and 
this  is  so,  because  it  has  been  held  that  such  creditor  is  entitled  to  be  reim- 
bursed the  costs  of  collecting  his  debt.  The  fact  that  the  execution  debtor  in 
this  case  may  have  sold  the  land  to  his  sons  and  sons-in-law,  in  fraud  of  his  cred- 
itors, does  not  deprive  him  of  the  right  of  homestead;  he  is  entitled  to  have  the 
homestead  notwithstanding,  and  as  if  there  had  been  no  fraud,  as  has  been 
f reqiiently  decided.  Crummen  v.  Bennet,  68  N«  0.  494;  Dartch  v.  Benton^  8 
8.  E.  Bep.  688,  (decided  at  this  term,)  and  cases  there  cited.  As  to  that,  the 
sale  was  not  fraudulent.  The  sale  of  it  did  not  affect  or  abridge  the  rights  of 
creditors.  They  had  no  right  to  or  interest  in  and  they  were  not  concerned 
to  know  what  might  become  of  it.  Any  question  in  that  respect  was  between 
the  debtor  and  those  to  whom  he  undertook  fraudulently  to  sell  his  land.  It 
is  said,  how  can  the  homestead  in  such  case  be  laid  off  with  any  d^^ree  of  ac- 
curapy  or  certainty  as  to  quantity  or  value?  It  is  insisted  that  thc^appraisers 
cannot  know  how  much  of  the  land  will  be  necessary  or  sufficient  to  be  sold 
to  pay  the  debt.  It  must  be  conceded  that  there  is  more  or  less  practical  dif- 
ficulty in  the  way,  as  suggested.  But  this  must  be  overcome  as  far  as  pos- 
sible. All  that  can  be  done,  it  seems  to  me,  is  to  approximate  as  nearly  as 
practicable  the  purpose  of  the  law.  The  appraisers,  seeing  the  amount  of  the 
debt  and  costs  to  be  paid,  and  the  land,  its  quantity  and  reasonable  value, 
must  lay  off  the  homestead  in  such  measure,  less  than  81,000,  as  will  probably 
leave  land  sufficient  to  pay  the  debt  and  costs,  and  the  sheriff  will  proceed  to 
sell  the  same.  If  it  turns  out  that  the  land  so  left  to  be  sold  is  insufficient  for 
the  purpose,  then  he  must  sell  the  homestead  so  laid  off,  pay  the  balance  of 
the  debt  and  any  surplus  to  the  execution  debtor,  or  the  person  entitled  to  have 
it.  Tlius  will  be  done  for  the  debtor  all  that  can  reasonably  be  done,  and  all 
that  the  law  contemplates.  The  course  of  procedure  thus  indicated,  though 
not  satisfactory,  seems  to  me  to  be  that  implied  and  required  by  the  law,  in 
the  absence  of  any  express  statutory  provision  on  the  subject.  Cheatham  v« 
Jones,  68  N.  0.  153;  Wilson  v.  Patton,  supra. 
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I  do  not  mean  to  intimate,  by  what  I  have  thus  said,  that  m  a  proper  case 
the  party  entitled  to  homestead  might  not  apply  to  the  court,  in  a  proper  pro- 
ceeding for  the  purpose,  to  have  the  land  sold  as  a  whole,  the  debt  paid  from 
the  proceeds  of  the  sale,  and  the  surplus  paid  to  him  in  lieu  of  homestead.  It 
seems  to  me  that  such  a  course  would  be  practicable  and  expedient  in  many 
cases  that  may  arise.  Wilson  v.  Patton^  supra.  What  the  value  of  the  land 
sold,  and  purchased  by  the  plaintifT,  was,  does  not  appear  by  a  verdict  of  the 
jury,  as  it  should  do,  in  terms  or  effect.  There  was  evidence  on  the  trial 
tending  to  prove  that  it  was  worth  greatly  more  than  the  debt  to  be  paid ;  it 
was  sold  for  less  than  that  sum.  Why,  is  left  to  conjecture.  The  question 
was  not  tried  and  settled,  certainly  not  satisfactorily,  and  I  therefore  concur 
in  deciding  that  the  plaintiff  is  entitled  to  a  new  trial. 

Smith,  C.  J.,  {dissenting.)  I  fully  concor  in  the  opinion  of  Mr.  Justice 
Mebrimon  that,  without  regard  to  the  date  of  the  debt,  the  insolvent  debtor 
is  entitled  to  have  his  homestead  ascertained  and  laid  off,  to  the  end  that  the 
excess  be  first  applied  to  its  payment,  when  sold  under  execution,  so  that  the 
proceeds,  if  sufficient  to  discharge  the  demand,  may  exonerate  the  exempted 
party  or  reduce  its  amount.  Tlie  only  difference  between  debts  contracted  be- 
fore and  after  the  adoption  of  the  constitution  in  1868  is  that  those  of  the  for- 
mer class,  if  the  proceeds  of  sale  of  the  excess  be  inadequate,  must  be  satis- 
fied out  of  the  land  set  apart  as  the  homestead,  while  those  of  the  latter  class 
cannot  be.  The  laying  off  the  exempted  part  is  the  plain  duty  of  the  officer 
in  every  case,  when  it  does  not  distinctly  appear  that  there  can  be  no  excess, 
in  order  that  the  fact  may  be  determined  in  the  manner  and  by  the  persons 
designated  by  law,  as  a  guide  to  his  further  action  under  the  execution.  The 
validity  of  the  sale  is  only  supported  when,  upon  a  trial  of  the  title  to  the 
land,  it  is  manifest  that  the  whole  was  required  to  meet  the  claim,  and  no 
detriment  has  come  to  the  debtor  by  reason  of  the  sale  of  the  entirety.  Tiiis 
view  of  the  law  is  fully  sustained  by  the  authorities,  and  in  the  reasoning  con- 
tained in  the  opinion,  and  meets  tny  approval;  while  in  another  aspect  of  the 
case  I  thinlc  the  judgment  ought  to  be  affirmed. 

There  were  four  tracts  of  land,  distinct  one  from  the  other,  which,  under 
the  plaintiff's  direction,  were  put  up  and  sold  together;  himself  becoming  the 
purchaser  at  the  price  of  $200.  In  his  own  testimony  he  estimates  them  to 
be  worth  $5  per  acre,  and  in  the  aggregate  $1,575,  if  sold  with  no  cloud  upon 
the  title.  The  debt  was  contracted  in  March,  1862,  and  no  homestead  was  al- 
lotted to  the  owner  before  the  sale.  The  defendants  demurred  to  the  evidence 
produced  before  the  jury  as  insufficient  to  sustain  the  action  in  two  respects: 
7l^  The  manner  of  selling  vitiated  the  sale,  and  the  plaintiff  acquired  no  title; 
(2)  the  homestead  not  having  been  set  apart  to  the  debtor,  and  the  plaintiff's 
own  proofs  being  that,  had  this  been  done,  the  excess  would  have  been  suf- 
ficient to  pay  the  debt,  ($205.09,)  the  sale  was  illegal  and  inoperative.  The 
court,  ruling  the  sale  to  be  void,  sustained  the  demurrer,  and  from  the  judg- 
Hent  the  plaintiff  appealed.  Under  the  former  practice,  a  demurrer  to  the 
declaration,  (yoerruledi  was  followed  by  a  final  judgment,  as  thereby  the  facts 
were  admitted  for  the  purposes  of  the  action.  A  demurrer  to  the  evidence, 
when  it  was  all  in, — not  unlike  a  motion  for  a  nonsuit  at  this  stage  of  the 
trial,  except  that  the  one  was  compulsory,  and  the  other  voluntary,  and  the 
latter  left  the  plaintiff  free  to  bring  a  new  action  for  the  same  cause, — ifup- 
held*  alike  disposed  of  the  action,  and  operated  as  a  discharge  of  the  jury. 
3  Bl.  Comm.  372;  Sel.  Pr.  470.  It  is  otherwise  under  the  present  system ; 
for,  if  interposed  in  good  faith,  the  demurrer  to  the  pleading  be  sustained, 
the  party  may  plead  over  on  such  terms  as  may  be  prescribed,  as  if  that  de- 
fense >iad  not  been  made.  Code,  8  272.  In  analogy,  if  not  upon  a  fair  con- 
struction of  the  act,  the  legal  effect  of  overruling  a  demurrer  to  the  evidence 
irould  be  to  proceed  with  the  trial,  the  jury  being  retained;  while,  if  it  were 
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sustained^  the  action  would  be  terminated  unless  the  plaintiff  obtained  leave 
to  introduce  further  evidence  in  support  of  his  case.  Wliile,  ordinarily,  a 
demurrer  of  this  kind  requires  the  setting  out  of  the  evidence  in  full,  and 
the  more  so  when  no  special  defect  is  pointed  out,  yet  it  is  otherwise  if  there 
is  a  foot  shoum  which  is  itself  an  element  in  the  complaint  fatal  to  the  causey 
or  is  so  adjudged  to  be.  I  can  see  no  good  reason  for  stating  in  full  evidence 
wholly  irrelevant  to  the  point  Involved  in  the  adjudication,  and  which  cannot 
affect  the  result.  Such,  in  the  present  case,  is  all  that  was  introduced  and 
heard  upon  the  question  of  the  fraudulent  intent  imputed  to  the  debtor  in 
making  the  deeds  to  his  two  sons  and  sons-in-law,  inasmuch  as  the  inquiry,  how- 
ever answered,  does  not  bear  upon  the  ruling  in  the  cause.  The  decision  turns 
upon  the  point  whether  there  is  ground  for  believing  that  the  homestead,  or 
some  part  of  it,  might  not  have  been  secured  to  the  debtor  after  leaving  but 
a  part  of  the  land  sufficient  to  discharge  the  debt,  and  this  affirmatively  ap- 
pears from  the  plaintiff's  own  estimate  of  the  value  of  the  tracts  of  land. 
Certainly,  he  cannot  complain  if  his  own  statement  is  accepted  as  a  correct 
valuation  of  the  property;  and  so  the  mandate  of  the  statute  has  been  disre- 
garded by  the  sheriff  at  the  instance  of  the  plaintiff  and  purchaser, — one  and 
the  same  person.  Where  a  sale  is  made  contrary  to  the  requirements  of  the 
law,  and  the  purchaser  knows  of  and  shares  in  the  violation,  he  can  acquire 
no  title,  such  as  a  sale  made  not  at  the  court-house,  or  not  on  a  day  author- 
ized; while  the  non-compliance  of  the  officer  with  some  prescribed  duty  im« 
posed  on  himself,  and  not  so  known,  such  as  a  due  advertisement  of  sale,  will 
not  invalidate  the  sale.  In  such  cases,  the  sale  is  voidable,  as  decided  in  Bur^ 
ton  V.  Spiers,  92  N^.  C.  603;  Hinton  v.  Roach,  95  N.  C.  106;  and  other  au- 
thorities.  But  it  is  void  if  the  sale  is  not  made  at  the  time  and  plaoe  pre- 
scribed by  law.    State  v.  Rives^  5  Ired.  297. 

The  plaintiff  insists,  and  in  this  he  is  sustained  in  the  opinion  of  Mr.  Jus- 
tice Davis,  that,  as  the  sale  was  to  satisfy  a  debt  contracted  before  the  home- 
stead law  was  in  force,  it  was  not  void,  but  voidable  only,  even  if,  upon  lay- 
ing off  the  exempted  part,  there  would  be  an  excess  sufficient  to  discharge  the 
claim;  and  this,  upon  the  authority  of  the  ruling  in  the  Kearzey  Case  by  the 
supreme  court  of  the  United  States,  and  of  this  court  in  QJieen  v.  Summey^ 
80  N.  G.  187,  made  two  and  a  half  years  later.  The  latter  case,  in  general 
terms,  gives  some  countenance  to  the  idea  that  the  provisions  for  exemption 
are  inoperative  against  process  to  enforce  old  debts.  But  the  declarations  in 
that  case  have  been  since  explained  and  corrected,  and  the  true  principle  an- 
nounced and  vindicated,  as  shown  in  the  opinion  of  Mr.  Justice  Mebbimon. 
The  statute  cannot  violate  the  obligation  of  contracts  when  it  leaves  all  the 
debtor's  property,  before  liable  to  execution,  still  so  liable,  and  simply  regu- 
lates the  manner  in  which  it  is  to  be  subjected.  It  withdraws  nothing  of  the 
debtor's  property  from  the  creditor,  for,  if  need  be,  all  can  be  sold  and  applied 
to  his  debt;  but  it  directs  primarily  the  excess  above  the  exemption  to  be 
taken,  and  the  exempt  part  only  to  be  taken  when  the  excess  proves  deficient. 
Cannot  the  state  regulate  the  manner  in  which  the  property  of  debtors  may 
be  reached,  and  what  portion  shall  be  first  applied?  Does  the  creditor  lose 
anything  when  he  can  exhaust  all  the  debtor  possesses,  until  his  demand  ia 
satisfied,  because  priorities  of  liability  are  declared?  The  decision  in  the 
Kearzey  Case  goes  no  further  than  to  declare  void  enactments  that  screen  some 
of  the  property  fiom  liability  to  process,  and  in  this  way  impair  the  contmct 
by  preventing  the  application  of  a  part  Withheld  to  its  discharge.  It  is  all- 
important  that  the  law  be  settled  and  understood,  and  I  am  unwilling  to  dis- 
turb the  adjudications  heretofore  made. 

In  my  opinion,  it  appearing  upon  the  plaintiff^s  own  showing  that  the  value 
of  the  tracts  exceed  in  value  both  the  debt  and  the  full  measure  of  the  home- 
stead, the  sale  is  void,  and  the  judgment  ought  to  be  affirmed* 
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(84  Va.  159) 

McArteb  V.  Gbigslet. 
{Supreme  Corni.  of  Appeals  of  Virginia.    December  1, 1887.) 

I.  ^ppBAir— Rboobd— Absbncs  OF  Aboument. 

Where,  on  an  appeal  from  the  county  court  to  the  drouit  oonrt,  there  Is  no  opin- 
ion filed  by  the  circuit  court,  and  no  argument  in  the  supreme  court  of  appeals  by 
counsel  In  error,  the  case  will  be  decidea  on  the  record  as  made  in  the  county  court, 
and  the  judgment  of  that  court  will  be  presumed  to  be  right,  unless  error  is  appar- 
ent upon  the  record,  or  made  to  appear  by  exception  duly  taken. 

3.  Same — ^Review — Bui.  of  Exceptions — Facts  and  Evidence. 

Where  a  case  has  been  tried  to,  and  a  verdict  rendered  therein  by,  a  jury,  the  bill 
of  exceptions  must  state  what  facts  were  proven,  and  that  these  are  all  the  facts : 
but,  where  the  error  complained  of  is  a  refusal  to  grant  a  new  trial  on  the  ground 
that  a  verdict  is  contrary  to  the  evidence,  the  cause  may  be  heard  in  the  appellate 
court  upon  abiU  of  exceptions  which  states  the  evidence,  and  not  the  facts;  the 
appellate  court  in  such  case  rejecting  all  parol  evidence  of  exceptant,  and  giving 
fuu  faith  and  credit  to  the  evidence  of  his  adversary. 

8.  Same— Revibwt-Bill  of  Exceptions. 

The  object  of  a  bill  of  exceptions  is  to  clearly  and  distinctly  bring  to  the  attention 
of  the  appellate  court  the  exact  errors  complained  of.  The  grounds  for  the  motion 
must  be  set  out,  and  the  error  in  the  court's  action  made  manifest,  or  th^  writ  will 
not  be  considered. 

Error  to  circait  conrt,  Londoun  county. 

Ejectment.  Plaintiff  in  the  county  court,  McArter,  obtained  a  verdict  at 
the  April  term,  1883,  of  said  court.  Writ  of  eiTor  obtained  by  defendant, 
Grigsley,  to  the  circuit  court,  and  upon  the  hearing  in  the  circuit  court  the 
judgment  of  the  county  court  was  overruled.  Plaintiff,  McArter,  brings  er- 
ror to  the  supreme  court. 

B.  Nichols  and  James  Christiant  for  plaintiff  in  error.  Payne  dk  Alexath 
der,  for  defendant  in  error. 

Lagy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  Lou- 
doun county,  rendered  on  the  thirty-fl«t  day  of  January,  1884.  In  Septem- 
ber, 1882,  the  plaintiff  in  error  instituted  the  action  in  ejectment  against  the 
defendant,  in  the  county  court  of  said  county,  to  recover  the  tract  of  land  in 
controversy.  At  the  April  term  of  said  court,  1883,  the  action  was  tried, 
and  a  verdict  rendered  for  the  plaintiff  in  the  action  for  the  tract  of  land  in 
controversy.  The  defendant  moved  the  court  to  set  aside  the  said  verdict, 
and  grant  him  a  new  trial.  The  ground  upon  which  this  motion  is  based  is 
not  stated  in  the  record,  but  it  was  overruled  by  the  court,  and  judgment 
rendered  upon  the  said  verdict.  Whereupon  the  defendant  excepted,  and  the 
evidence  is  certified  by  the  court,  but  there  is  no  certificate  that  the  bill  of  ex- 
ceptions contained  all  the  evidence;  the  bill  of  exceptions  setting  forth  that 
certain  evidence  was  offered  on  the  part  of  the  plaintiff,  and  certain  other  ev- 
idence on  the  part  of  the  defendant.  Whereupon  the  defendant  applied  for 
and  obtained  a  writ  of  error  to  the  circuit  court  of  said  county.  Upon  the 
hearing  in  the  circuit  court,  the  judgment  of  the  county  court  was  reversed, 
by  order  entered  therein.  The  plaintiff  in  error  thereupon  brought  the  case 
here  by  writ  of  error.  There  was  no  opinion  filed  by  the  circuit  court,  and 
there  is  no  argument  in  this  court  by  the  counsel  for  the  defendant  in  error; 
and  the  case  must  be  considered  here  upon  the  record  as  made  in  the  county 
court.  The  judgment  of  that  court  must  be  presumed  to  be  right,  unless  there 
be  error  apparent  uppn  the  record,  or  unless  error  is  made  to  appear  thereto 
by  exception  duly  taken. 

In  a  case  like  this,  where  a  jury  has  heard  the  evidence,  and  rendered  a 
verdict,  it  is  well  settled,  says  Mr.  Barton,  (Ch.  Pr.  219,)  that  the  bill  of  ex- 
ceptions must  state  the  facts  proven,  and  must  also  state  that  these  are  all 
the  facts.  If  the  exceptions  be  to  the  refusal  to  grant  a  new  trial,  when  the 
ground  of  the  application  is  that  the  verdict  is  contrary  to  the  evidence,  the 
facts,  and  all  the  facts,  should  be  stated  in  the  bill.  And  yet,  in  pucli  a  case, 
v.4s.E.no.6 — 24 
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(especially  when  the  evidence  is  oonflicting,)  the  cause  may  be  heard  in  the 
appellate  court  upon  a  bill  of  exceptions  which  states  the  evidence,  and  not 
the  facts;  but  then  the  court  will  reject  all  the  parol  evidence  of  the  exceptant, 
and  give  full  faith  and  credit  to  all  the  evidence  of  his  adversary,  and  will  not 
reverse  the  judgment  unless  it  there  appeals  to  be  wrong.  Id.  220.  Judge 
Tucker  says,  (2  Tuck.  Bl.  Oomm.  298:)  "As  the  decision  of  the  court  below 
is  presumed  to  be  right,  unless  the  contrary  appears,  the  bill  of  exceptions 
should  omit  nothing  which  is  necessary  to  show  conclusively  that  it  has  erred« 
Where  the  exception  is  taken  to  the  opinion  of  the  court  refusing  a  new  trial, 
which  was  moved  for  on  the  ground  that  the  verdict  was  against  evidence, 
the  facts  appearing  to  the  court  to  be  proved,  and  not  the  evidence  of  those 
facts,  should  be  stated.  It  should,  however,  appear  upon  the  hill  ofexcep- 
tions  that  tJie  foots  were  all  that  toere proved  in  the  cause.**  Id.  294.  The 
whole  object  of  a  bill  of  exceptions  is  to  exhibit  upon  the  record  the  supposed 
mistakes  of  the  court  which  tries  the  cause,  which  otherwise  do  not  appear 
upon  the  record,  and  cannot  be  brought  before  an  appellate  court  to  be  there 
reviewed,  and  corrected,  if  erroneous.  4  Minor,  Inst  728, 729.  The  appellate 
court  cannot  review  the  action  of  the  lower  court  in  overruling  a  motion  to 
set  aside  the  verdict,  and  grant  a  new  trial,  unless  the  ground  upon  which 
the  motion  is  based  appear,  and  the  error  in  the  court's  action  be  made  man- 
ifest by  the  record,  which  can  only  be  done  by  a  proper  bill  of  exceptions, 
setting  forth  the  said  error. 

Here,  we  have  the  motion  made  and  ovemiled.  This  may  or  may  not  have 
been  erroneous.  The  bill  of  exceptions  states  that  the  "following  was  put  in 
evidence  by  the  plaintiff,  and  that  the  plaintiff  proved  other  stated  facts;" 
and  "defendant,  in  his  behalf,  offered  in  evidence;"  and  that  "the  defendant 
introduced  a  witness,  who  testified,"  etc.  This  is  a  certificate  of  evidence* 
although  in  some  respects  it  certifies  that  certain  factj  are  proved.  But  it 
does  not  appear  in  any  way,  either  by  direct  statement  or  any  clear  inference, 
that  this  was  all  the  evidence.  If  w^  do  not  know  all  the  evidence  which 
was  offered,  nor  all  the  facts  proved  in  the  lower  court,  upon  what  basis  can 
we  rest  a  judgment  that  the  action  of  the  court  was  erroneous,  or  indeed  oth- 
erwise, when  the  motion  for  a  new  trial  was  overruled?  We  can  only  say 
that  no  error  appears  in  the  record;  and  the  action  of  the  court  below,  upon 
old  and  well-established  principles,  must  be  presumed  to  be  right.  This  is 
the  principle  upon  which  the  circuit  court  should  have  acted,  and  this  is  the 
conclusion  which  that  court  ought  to  have  reached  upon  this  record;  and  it 
was  error  in  that  court  to  reverse  the  judgment  of  the  county  court  afore- 
said. 

The  judgment  of  the  said  circuit  court  herein  will  therefore  be  reveiBed, 
and  the  judgment  of  the  county  court  affirmed. 

LswiSt  P.»  absent. 

(8S  Va.  86) 

TiBOHLBR  O.  HOFHEIHER  et  ol. 

(SwpnmeCimrtofAvpeais  of  Virginia^    December  81, 1887) 

GVABAMTr—BxVOOA^nON  ov. 

In  oamMnpsit  for  goods  sold  by  virtue  of  the  written  oontinning  guaranty  of  de- 
fendant, pUdntifl  testified  that  defendant  requested  the  revocation  and  sarrendar 
of  the  goaranlnr  four  months  before  the  alleged  liability  began  to  aoaroa  field, 
that  the  def  emumt  was  not  liable. 

Error  to  corporation  court  of  Norfolk. 

Harmanson  d  Heath,  for  plaintiff  in  error.  Borland  d  WiUoooa,  for  de- 
fendants in  error. 

HiNTOiY,  J.  This  is  an  action  of  assumpsit,  brought  in  the  corporation 
court  of  the  city  of  Norfolk,  against  the  pUiintiff  in  error  here,  by  the  firm  of 
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Hoflidmer,  Son  &  Co.,  who  sue  for  the  benefit  of  one  H.  Cone.  The  claim  of 
Hofheimer,  Son  &  Co.  is  that  the  defendant,  Tischler,  is  liable  to  tliem  in  the 
sum  of  $1,074.65  for  goods  sold  and  delivered  by  them  to  one  H.  Pordonski 
between  May  7,  1878,  and  March  17,  1883,  upon  the  faith  of  the  following 
written  order  or  letter  of  credit,  to- wit: 

"Portsmouth,  Va.,  May  9, 1878. 

**Ro/heimert  Son  d  Co.— Gents:  Let  Mr.  H.  Pordonski  have  as  many 
shoes  and  boots  as  he  wants,  and  I'll  see  you  are  getting  paid  for.  Don't 
charge  him  more  as  goods  is  worth.  Yours,        ,    E.  Tischlbr." 

The  plaintiff  had  a  verdict,  which  the  court  refused  to  set  aside,  whereupon 
the  defendant  obtained  this  writ  of  error. 

The  chief  difficulty  in  cases  of  this  kind  lies,  as  has  been  often  said,  in  de- 
termining whether  general  words  of  guaranty  or  credit,  which  apply  equally 
to  a  series  of  similar  transactions,  be  restxicted  to  the  first  of  the  series  of 
transactions,  or  be  extended,  by  construction,  so  as  to  embrace  the  whole 
series.  This  difficulty,  however,  will  often  be  found  to  be  greatly  lessened,  if 
not  entirely  dispelled,  by  an  examination,  not  alone  of  tl^  language  of  the 
letter,but  of  the  object  of  the  credit  as  well.  These  letters  of  credit  are  re- 
garded as  mercantile  instruments,  and,  according  to  the  better  opinion,  they 
should  receive,  not  a  strict  and  technical,  but  a  fair  and  reasonable,  interpre- 
tation, according  to  the  true  import  of  their  terms,  and  what  may  be  fairly 
presumed  to  have  been  the  intention  and  understanding  of  the  parties, 
{Moore  v.  EolU  10  Grat.  294;  Douglass  y.  Reynolds,  7  Pet.  113;  Lawrence 
Y.  McCalmonU  2  How.  426;)  giving  the  preference,  where  the  language  is 
doubtful,  to  that  interpretation  which  relates  to  what  the  parties  have  in 
view  at  the  time,  and  excluding  future  contingencies;  and  where  the  instru- 
ment is  so  worded  as  to  convey  the  impression  that  the  guarantor  means  to 
assume  a  more  extensive  responsibility,  then  so  construing  his  language  as  to 
give  to  it  the  sense  which  would  naturally  be  attributed  to  it  by  the  person  to 
vhom  it  was  addressed,  (Douglass  v.  Reynolds^  2  Amer.  Lead.  Cas.  139.) 

Now,  reviewing  the  letter  of  credit  here  in  the  light  of  the  evidence  ad- 
duced for  the  plaintiff,  to  which,  as  this  is  a  certificc^  of  evidence,  we  are, 
under  the  settled  rule  of  this  court,  confined,  and  having  regard  to  the  nature 
of  the  business  in  which  Pordonski  was  engaged,  and  the  apparent  object  of 
the  letter,  we  cannot  doubt  that  it  was  originally  intended,  and  for  a  short 
time  treated  by  the  parties,  as  a  continuing  guaranty.  Here,  according  to  the 
the  testimony  of  H.  Hof heimer,  of  the  firm  of  Hofheimer,  Son  &  Co.,  were 
wholesale  boot  and  shoe  merchants,  who  had  refused  Pordonski  credit  to  the 
extent  of  $100,  upon  the  ground  that  he  was  a  stranger  to  them ;  whereupon 
Pordonski  asked  if  his  brother-in-law,  the  defendant,  Tischler,  would  be  sat- 
isfiEictory  to  them  as  surety  for  him,  to  which  they  replied,  "Yes;"  and  then  it 
was,  and  not  until  then,  that  Pordonski  obtained  and  delivered  to  them  this 
letter  of  credit.  It  was  under  such  circumstances  as  these  that  this  letter  was 
given.  Tischler  knew  that  his  brother-in-law,  w ho  was  en  tirely  without  capital 
and  credit,  would  require  that  his  small  stock  of  goods  should  be  replenished 
from  time  to  time;  and,  to  enable  him  to  do  this,  he  gave  this  letter  of  credit,  in 
which  he  advisedly  used  the  words,  "Let  Mr.  H.  Pordonski  have  as  many  shoes 
and  boots  as  he  wants,  and  I'll  see  that  you  are  getting  paid  for," — meaning 
thereby,  as  the  subsequent  practical  construction  of  this  letter  by  them  clearly 
shows,  that  he  would  be  responsible  for  as  majiy,  that  is,  any,  boots  and  shoes 
they  might  furnish  Pordonski  until  further  notified.  Now,  the  words  "any 
goods,"  when  used  in  letters  of  credit,  have  repeatedly  been  construed  as  af- 
fording evidence  of  a  continuing  guaranty,  when  the  order  contained  no  lim- 
itation as  to  time;  and  we  think  that  the  same  construction  must  be  placed 
upon  the  words  "as  many  shoes  and  boots."  Bastow  v.  Bennett,  3  Camp. 
220;  Mason  v.  Pritchard,  12  East,  227.  But,  while  the  court  is  satisfied  that 
this  letter  must  be  construed  as  a  continuing  guaranty,  we  fire  uqan|mou8 
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in  the  opinioii»  upon  the  evidence  of  the  plaintiff  alone,  that  this  credit  was 
subsequently  withdrawn;  that  no  reliance  was  placed  upon  it  after  first  Jan- 
uary, 1879;  and  that  therefore  there  is  no  liability  upon  the  plaintiff  in  error 
for  any  part  of  the  demand  asserted  against  him.  H.  Hof heimer,  one  of  the 
firm  of  Hofheimer,  Son  &  Co.,  himself  testifies  that,  about  three  months  after 
the  date  of  the  order,  the  defendant  informed  the  plaintiffs  that  he  wished  to 
withdraw  his  order;  and  the  same  witness  subsequently  admitted  that  the 
defendant  "requested  the  revocation  and  surrender  of  the  order,"  and,  while 
he  does  not  remember  the  date  of  this  request,  it  is  perfectly  clear  that  it  must 
have  been  in  the  latter  part  of  the  year  1878,  for  it  is  not  pretended  that  any 
such  request  was  made  after  Fordonski  renewed  his  dealings  with  this  firm, 
whif^h  had  ceased  on  the  thirty  first  of  December,  1878;  and  yet  this  reply  to 
that  request  was  that  he  could  have  his  order  whenever  Fordonski's  bill  was 
paid.  But  this  is  not  all,  for  Roberts,  the  book-keeper  of  the  plaintiffs,  and 
one  of  their  witnesses,  testifies  that  on  the  third  day  of  April,  1879,  Fordonski 
called  and  demanded  of  him  the  surrender  of  the  order,  at  which  time  there 
was  nothing  due  the  plaintiffs,  and  that  notwithstanding  he  knew  wTiere  the 
paper  tvast  and  that  all  dealings  had  ceased  bettoeen  them,  he  put  him  off 
with  the  pretense  that  he  was  too  busy  to  look  for  it.  Under  these  circum- 
stances the  effort  of  the  plaintiff  to  hold  the  defendant  liable  for  a  liability 
which  did  not  begin  to  accrue  until  May,  1879,  is  utterly  without  warrant 
or  justification,  and  cannot  be  maintained. 

For  these  reasons  the  court  below  erred  in  refusing  to  set  aside  the  verdict 
of  the  jury,  and  to  award  the  defendant  a  new  trial,  and  for  this  error  the 
judgment  must  be  reversed^  and  the  case  must  be  remanded  for  a  new  trial  to 
be  had  therein. 

Lewis,  P.,  absent. 

(84  Va.  22U  -^— 

Tbbbt  f>.  Glabk 
(Supreme  Cowrt  of  Appedle  c/  Virginia,    December  8, 1887.) 

Novation— SuBSTiTUTiow  o»  CRSDrroB. 

The  defendant  owed  money  on  notes  to  a  bankrnpt,  who  assigned  them  to  his 
mother.  The  bankrupt  owed  money  to  a  certain  creator,  who  amed  with  defend- 
ant that  if  he  would  assume  the  debt  owin?  by  the  bankrupt,  and  pay  the  inteiest 
during  the  life  of  the  creditor's  sister,  he  should  never  be  required  to  pay  the  prin- 
cipal. In  pursuance  of  this  agreement,  defendant  procured  an  assignment  to  the 
oxeditor  from  the  bankrupt's  mother  of  one  of  the  notes  held  by  her.  which  note  was 
subsequently  surrendereo,  and  another  substituted,  and  given  to  be  held  on  the  same 
terms.  The  mterest  was  paid  as  agreed  until  the  death  of  the  creditor's  sister.  Held^ 
that  the  agreement  was  for  valuable  consideration,  and  bona  fide,  and,  as  defend- 
ant had  paid  the  interest  as  required,  he  was  entitled  to  the  ben^t  stipulated  for, 
and  to  be  discharged  of  the  prinoipaL 

Appeal  from  circuit  court,  Pittsylvania  county. 

This  suit  was  brought  by  Harvey  Terry  against  A.  J.  Clark  to  recover  the 
principal  of  a  certain  note  made  by  him,  and  which  complainant  claimed 
should  be  paid  to  him  in  satisfaction  of  a  certain  judgment  rendered  in  his 
favor  against  one  William  Fontaine.  The  judgment  of  the  court  below  waa 
in  the  defendant's  favor.    The  complainant  appealed. 

/.  Gilmer  and  Carrington  <&  Fitzhugh,  for  appellant.  B.  B.  Bouldin  and 
W.  W.  Gordoriy  for  appellee. 

Fauntleboy,  J.  This  is  an  appeal  from  a  decree  rendered  by  the  circuit 
court  of  Pittsylvania  county,  on  the  sixth  day  of  August,  1884,  in  a  chancery 
cause  pending  in  the  said  court,  in  which  appellant,  Harvey  Terry,  is  com- 
plainant, and  A.  J.  Clark,  appellee,  is  defendant. 

The  facts  disclosed  by  the  record  are  as  follows:  William  Fontaine,  a  citi- 
zen of  Virginia,  and  resident  In  the  county  of  Pittsylvania,  was  the  owner  of 
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a  tract  of  land  lying  in  said  county,  conveyed  to  him  in  fee  by  a  deed  from 
Morris  Pollock,  dated  December  1»  1859,  bat  not  put  to  record  until  seven- 
teenth February,  1868,  because  of  a  deficiency  in  the  number  of  acres  in  the 
tract  sold  and  specified  in  the  deed,  which  had  been  the  subject  of  adjustment. 
Fontaine  sold  this  tract  of  land  to  one  Elisha  Keen,  Jr.,  who  paid  part  of  the 
purchase  money,  and  executed  his  obligation  to  Fontaine  for  ^,636,  the  resi- 
due. Fontaine  by  deed  of  November  80,  1866,  conveyed  this  tract  of  land 
to  said  Elisha  Keen,  Jr.,  in  fee,  without  any  reservation  of  vendor's  lien  for 
the  said  purchase  money,  or  any  lien  on  the  said  tract  therefor.  In  July, 
1867,  said  Elisha  Keen,  Jr.,  sold  to  the  appellee,  A.  J.  Clark,  the  said  tract 
of  land,  with  the  crops  thereon,  for  $8,000,  of  which  Clark  paid  Keen  61,000, 
and  gave  his  promissory  notes  to  Keen, — one  for  $4,000,  payable  to  Keen, 
May  1, 1868;  and  one  for  68,000,  payable  to  Keen,  May  1,  1869.  Keen  con- 
veyed the  said  land  to  Clark  by  liis  fee-simple  deed  of  July,  1867,  without  any 
reservation  of  vendor's  lien,  and  without- any  lien  on  the  land.  Elisha  Keen, 
Jr.,  subsequently,  December  24, 1867,  assigned  and  delivered  these  two  bonds 
of  Clark — one  for  $4,000  and  one  for  $3,000 — to  his  mother,  Mrs.  Ann  M. 
Keen,  on  a  debt  due  from  him  (Keen)  to  her.  Keen  at  that  time  contem- 
plated bankruptcy,  and  soon  after  was  adjudged  and  discharged  as  bankrupt. 
Fontaine  having  received  no  part  of  the  $3,636  of  purchase  money,  for  which 
he  held  Elisha  Keen's  obligation  of  November,  1866,  on  the  sale  of  the  land 
to  Keen  as  aforesaid,  applied  to  A.  J.  Clark»  his  neighbor  and  friend,  (who 
was  the  debtor  of  Mrs.  Keen,  assignee  of  Elisha  Keen,  Jr.,  and  who,  as 
he  had  reason  to  believe,  could  therefore  do  more  to  aid  him  than  any  one 
else,)  to  aid  him  (Fontaine)  in  securing  this  large  hopeless  and  worthless  debt 
of  Elisha  Keen's,  or,  at  least,  to  secure  the  annual  interest  thereon  for  the  use 
of  himself  and  his  sister,  Mrs.  T.  M.  Tompeon,  whom  he  supported;  propos- 
ing to  Clark  that  if  he  would  or  could  effect  this,  and  would  assume  Keen's 
debt  to  him,  (Fontaine,^  he  would  give  to  him  (Clark)  the  principal  of  the 
debt,  or  pledge  himself  to  Clark  that  he  should  never  be  required  to  pay  the 
principal,  provided  he  paid  the  interest  on  it  annually  during  the  life  of  Mrs. 
Tompson.  Clark  accepted  this  proposal,  undertook  the  case  on  this  contin- 
gency and  stipulation,  and  did  succeed  in  getting  Mrs.  A.  M.  Keen  to  assign 
to  Fontaine,  without  recourse,  on  the  second  day  of  May,  1868,  the  note  of 
Cnark  for  $3,000  to  Elisha  Keen,  Jr.,  which  she  held  by  assignment  from 
Elish  Keen,  Jr.,  to  her.  Clark  afterwards,  October,  1869,  gave  his  own  note 
to  Fontaine  for  $4,000  to  take  up  this  note,  and  some  indebtedness  which  he 
owed  to  Fontaine;  and  Fontaine  surrendered  to  Clark  his  (Clark's)  note  for 
$3,000,  payable  to  Elisha  Keen,  Jr.,  which  Elisha  Keen,  Jr.,  had  assigned  to 
his  mother,  Mrs.  E.  M.  Keen,  and  which  she  had  assigned  to  Fontaine  by  the 
procurement  of  Clark.  Fontaine  afterwards  asked  Clark  to  substitute  for  that 
$4,000  note,  which  he  had  given  to  him,  one  for  the  same  amount,  and  in  all 
respects  the  same  as  that  of  October,  1869,  except  to  make  it  payable  to  Tab- 
itha  M.  Tompson,  Fontaine's  sister.  Clark,  after  some  demur,  did  so  on  be- 
ing assured  by  Fontaine  that  the  terms  of  their  agreement  should  not  be 
changed,  or  in  anywise  affected,  by  the  change  of  the  obligee.  Clark  paid 
the  interest  on  $4,000  ($240)  yearly,  from  1868,  to  Fontaine,  (never  to  Mrs. 
Tompson,)  until  Mrs.  Tompson's  death,  in  1880;  after  which  event,  Fontaine 
declined  to  receive  any  further  payments  of  interest  from  Clark  though  offered 
to  him,  stating  that  Clark  had  performed  all  his  part  of  the  aforesaid  contract 
made  between  them  in  1868,  and  was  now  entitled  to  absolute  discharge  from 
all  liability  for  either  principal  or  interest;  and  though  the  $4,000  note  was 
not  surrendered,  Fontaine  executed  the  deed  of  the  twenty-third  of  Novem- 
Der,  1880,  setting  out  the  agreement  acknowledging  its  full  and  final  perform- 
ance by  Clark,  and  indemnifying  him  (Clark)  against  any  demand  on  him  for 
the  said  $4,000.  Fontaine  died  in  1881. 
In  Fountaine's  life-time,  in  a  suit  instituted  in  the  circuit  court  of  the  United 
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States  for  the  Western  district  of  Virginia,  and  therein  pending  in  the  style 
of  Tlie  Bank  of  Pittsylvania,  which  sues  for  the  Use  of  Harvey  Terry,  v. 
William  Fontaine,  a  judgment  was  rendered  for  plaintiff  on  twenty-sixth 
of  March,  1876,  against  said  Fontaine,  for  $8,496,  with  interest  thereon  from 
March  9.  1865,  till  paid,  and  $32.85  costs.  Said  Judgment  was  docketed  in 
the  clerk's  office  of  the  said  circuit  court  of  the  United  States  at  Lynchburg 
on  the  twenty-ninth  of  May,  1876u  A.  ft.  fa,  issued  from  the  olerk*s  office  of 
the  said  United  States  circuit  court  on  the  said  judgment,  July  27, 1876,  re- 
turnable to  September  rules,  1876,  which  went  into  the  hands  of  the  United 
States  marshal  to  be  levied,  and  was  returned  ''No  effects."  The  appellant 
here,  Harvey  Terry,  on  October  7,  1883,  filed  his  original  bill  in  this  cause* 
setting  up  the  said  judgment,  (of  which  he  filed  not  the  record,  but  only  a 
short  extract,)  and  claiming  that  by  virtue  of  the  said  execution  atfl.fa,  is- 
sued from  the  United  States  circuit  court,  and  coming  into  the  hands  of  a 
United  States  marshal,  he  (Terry)  had  acquired  a  lien,  from  the  time  said  ft. 
fa.  was  delivered  to  the  marshal,  on  all  the  personalty  which  Fontaine,  the 
execution  debtor,  possessed  or  was  entitled  to;  and  charging  that  Clark,  the 
appellee  here,  was  at  that  time  indebted  to  Fontaine  in  the  sum  of  $4,000, 
evidenced  by  Clark's  obligation  to  Fontaine, — ^the  one  heretofore  named  and 
described.  The  bill  calls  upon  Clark  to  answer  upon  oath,  and  to  make  dis- 
covery. Clark,  by  leave  of  the  court,  on  the  twenty-sixth  January,  1884,  filed 
his  general  demurrer  to  the  bill,  pleaded  mU  tiel  record,  and  answered  the 
bill.  The  administrator  of  William  Fontaine  had  been  made  a  party  defend- 
ant, and,  as  required,  answered  the  bill.  Depositions  for  both  complainant 
and  defendants  were  taken  and  filed;  and  the  schedule  of  £.  Keen,  Jr.,  and 
the  deed  of  twenty-third  November,  1880,  and  the  extract  from  the  record  in 
the  suit  in  the  United  States  court,  were  filed;  and  on  the  sixth  day  of  Au- 
gust, 1884,  the  circuit  court  rendered  its  decree,  deciding  that  the  agreement 
and  contract  between  Fontaine  and  Clark,  in  1868,  was  a  valid  and  honaflde 
contract,  for  a  valuable  consideration,  and  one  proper  to  be  sustained  by  the 
court;  that  Clark  had  fully  discharged  his  obligations  under  the  contract,  and 
was,  under  that  contract,  bound  to  pay  only  the  interest,  and  had  paid  it,  and 
was  fully  and  finally  discharged  of  the  principal;  and  that  the  aforesaid  con- 
tract and  agreement  was  valid  and  good  against  the  complainant,  Terry;  and, 
deeming  it  unnecessary  to  pass  on  any  other  of  the  questions  raised,  dismissed 
the  bill ;  whereupon  Terry  obtained  this  appeal. 

The  record  presents  various  questions  which  would  be  of  interest  if  it  were 
needful  to  discuss  or  decide  them  in  this  case;  but  the  only  question  before 
this  court  is  whether  the  circuit  court  erred  in  sustaining  the  verbal  agree- 
ment between  Fontaine  and  Clark;  and  in  holding  that  Clark  was  wholly  dis- 
charged from  the  obligation  which  he  had  given  to  Fontaine,  and  for  which 
he  had,  at  the  request  of  Fontaine,  and  upon  his  guarantee  that  he  should 
never  be  required  to  pay  more  than  the  interest  as  long  as  Mrs.  Tompson 
lived,  substituted  his  note  payable  to  Mrs.  T.  M.  Tompson,  Fontaine^s  sis- 
ter. Clark  would  not  have  owed  Fontaine,  even  if  he  owed  the  $4,000  prin- 
cipal to  Mrs.  Tompson;  and  the  appellants  recourse,  if  any,  would  be  to 
Mrs.  Tompson 's  estate.  The  contract  between  Clark  and  Fontaine,  made  and 
in  execution  before  the  judgment  of  Terry  was.  obtained,  is  clearly  proved 
by  the  answer  and  deposition  of  Clark,  uncontradicted  by  any  particle  of  tes- 
timony. It  was  a  fair  and  open  transaction,  untainted  by  fraud,  or  any  cir- 
cumstance of  doubt  or  impropriety,  between  parties  who  were  fully  sui  Juris, . 
and  was  for  a  valuable  consideration.  Fontaine  was  largely  benefited  by  it; 
had  proposed  it  himself,  and  was  always  contented  with  its  terms,  and  was 
fully  satisfied  as  to  its  performance  by  Clark,  of  whom  he  refused  to  receive 
even  the  interest  after  the  death  of  his  sister,  Mrs.  Tompson.  Before  the 
agreement  with  Clark,  Fontaine  had  no  particle  or  vestige  of  property  in  the 
subject-matter.    He  held  the  note  of  Elisha  Keen,  a  disc^rged  bankrupt^  for 
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an  atterlj  hopeless  and  worthless  debt;  and  any  valuable  Interest  which  he 
did  acquire  through  the  contract  with  Clark  was  subjebt  to  its  terms.  Fon- 
taine secured,  by  the  contract  with  Clark,  an  annuity  of  $240  for  12  years, 
wliich  Ciark  would  haVe  been  bound  to  pay  as  long  as  Mrs.  Tompson  might 
live;  and  the  transaction  was  as  fair  and  valid  as  any  life-policy  contract  of  a 
life-annuity  association,  even  if  Clark  had  notice  of  any  judgment  against 
Fontaine, — which  he  had  not;  certainly  not  of  this  judgment  of  Terry  against 
Fontaine,  which  was  obtained  eight  years  after  this  arrangement  was  effected 
between  Clark  and  Fontaine. 

We  are  of  opinion  that  there  is  no  error  in  the  decree  of  the  circuit  court  of 
Pittsylvania  complained  of,  wliich  is  hereby  affirmed. 

SiOHABDsoN,  J.,  absent. 

84  Va.  KO) 

DtOEiNSOK  f>.  Farley  et  al. 
(Supreme  Cov/rt  of  AppecUs  of  Virginlcu    December  S,  1887.; 

Fkii7i>— Sjtowlbdgb  07  Complainant— Ratification. 

Knowledge  by  owner  of  a  bond  secured  l^  deed  of  trust  of  real  estate,  who  held 
same  by  separate  assignment  not  appearing  on  the  bond,  of  transactions  whereby 
his  assignorf  having  control  of  the  bond,  took  payment  fronL  and  reassigned  the 
bond  to,  a  prior  asoCs^or,  upon  whom  there  was  recourse,  heldt  on  the  evidenoe,  to 
amount  to  acquiescence  ana  ratification^ 

Appeal  from  eironit  court.  Prince  Edward  county. 

R.  T.  Huhard  and  Edgar  Allans  for  appellant.  7.  P.  Fits^ercM^  P.  W. 
MeKinney,  and  F.  R.  Farrar^  for  appellees. 

liAOY,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Prince  Ed- 
ward county  rendered  on  the  twenty-eighth  day  of  August,  1886.  The  bill  was 
filed  in  August,  1885,  by  the  appellant,  Dickinson,  against  the  appellees,  Far- 
ley and  others,  to  recover  62,000  paid  in  May,  1879,  by  Farley  to  B.  B.  Berk- 
ley, administrator  of  W.  B.  6^rkley,  deceased,  on  a  bond  for  $3,000  executed 
by  A.  J.  Davis  and  F.  H.  Scott,  September  1,  1875,  to  a  C.  Farley,  payable 
three  years  after  date,  and  assigned  by  the  obligee  to  W.  B.  Berkley  before 
maturity.  The  claim  set  up  by  the  bill  is  that  upon  the  deaUi  of  W.  B.  Berk- 
ley, which  occurred  in  1878,  B.  B.  Berkley  qualified  as  administrator  on  the 
estate  of  the  said  W.  B.  Berkley,  and  that  said  Dickinson  lent  B.  B.  Berkley 
63,100  to  pay  pressing  debts  of  the  estate,  and  to  redeem  hypothecated  secur- 
ities of  the  said  estate  liable  to  be  greatly  sacrificed  by  forced  sales.  That  the 
said  administrator  gave  his  bond  for  this  amount,  which  was  proved  as  a  debt 
against  the  estate;  and  assigned  certain  assets  of  the  estate  as  collateral  to  se- 
cure the  loan.  Among  them  was  the  bond  in  controversy,  of  63,000,  of  A.  J. 
Davis  and  F.  H.  Scott.  That  in  March,  1879,  suit  was  instituted  on  this 
bond  in  the  name  of  the  administrator  for  his  (Dickinson's)  benefit.  That, 
before  trial  in  this  suit  was  had,  he  agreed  that,  if  the  debt  were  reduced  to 
62,000,  he  would  not  prosecute  to  judgment,  but  leave  the  62,000  uncollected 
as  an  investment;  the  said  bond  being  secured  by  trust  deed  on  a  lot  of  r(Kd 
property  in  the  town  of  Farmville.  That  arrangements  being  made  to  thus 
reduce  the  debt  the  suit  was  dismissed  May  14,  1879.  That,  subsequently,  in 
1885,  he  heard  that  the  l)ond  had  been  paid  off  to  B.  B.  Berkley,  administrator, 
by  the  orig^inal  assignor,  Farley,  who  had  paid  62,000  to  said  administrator, 
and  taken  in  the  bond.  That  he  applied  to  the  clerk  of  the  circuit  court  of 
Prince  Edward  for  the  bond,  and  it  was  not  in  the  papers,  and  the  clerk  did 
not  know  how  or  by  whom  it  had  been  withdrawn.  That  this  bond  had  been 
withdrawn  from  the  papers  in  fraud  of  his  rights,  and  that  the  reassignment 
and  delivery  of  thp  same  to  the  original  assignor  was  a  fraudulent  trans- 
action, which  should  be  set  aside  and  held  for  naught,  and  the  bond  redeliv- 
ered and  set  up  to  him  as  the  rightful  owner.    The  answer  of  Farl^  set  forth 
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that  the  suit  being  instituted  on  this  bond,  that  he  regarding  the  security  as 
doubtful,  and,  se^og  to  save  himself  from  loss  as  assignor,  employed  J.  P. 
Fitzgerald  .to  attend  to  his  interest,  and  arrange  so  as  to  protect  him  from 
loss.  That,  before  the  suit  came  on  for  trial,  he  arranged  through  G.  W.  Da- 
vis»  a  brother  of  A.  J.  Davis,  and  brother-in-law  of  F.  H.Scott,  and  who  w:as 
bound  for  them  in  their  business  in  various  ways,  to  have  the  debt  reduced 
to  •2,000  by  the  obligors,  A.  J.  Davis  and  F.  H.  Scott,  and  then  paid  $2,000, 
the  residue,  to  the  administrator,  and  took  back  the  bond.  That  he  never 
heard  that  this  bond  was  ever  assigned  by  R.  B.  Berkley,  and  that,  when  the 
suit  was  dismissed,  leave  was  gi  ven  the  plaintiff  to  withdraw  the  bonds  from 
the  papers.  That  the  plaintiff  did  withdraw  the  bond,  and  that  the  whole 
amount  due  to  Berkley  had  been  paid,  and  the  bond  reassigned  by  him,  for 
value,  to  Creed  Farley,  deceased,  from  whom  he  had  borrowed  the  money  he 
had  paid  on  it,  and  the  same  was  held  by  his  administrator.  The  proofs  being 
taken,  and  the  case  heard  by  the  circuit  court,  the  reassignment  of  the  bond 
to  Farley  was  sustained  by  that  tribunal,  and  the  bill  of  the  plaintiff  dia* 
missed;  whereupon  appeal  was  taken  to  this  court  by  the  plaintiff. 

The  whole  question  as  stated  appears  to  be  one  of  fact.  The  witnesses  have 
contradicted  each  other,  and  seem  now  to  remember  the  transaction  involved 
very  differently.  Dickinson  has  testified  according  to  his  bill;  Farley  accord- 
ing to  his  answer.  Berkley  does  not  remember  assigning  the  bond,  nor  re- 
ceiving the  $2,000;  and  Davis  remembers  the  transaction  very  differently 
from  Dickinson;  while  Qeorge  £.  Farley  sustains  the  statements  of  C.  G.  Far- 
ley; and  the  deposition  of  J.  F.  Fitzgerald  contradicts  Dickinson  on  all 
points.  In  a  mere  comparison  of  these  statements,  we  have  not  found  it  easy 
to  evolve  the  precise  truth  of  the  various  transactions;  but,  in  seeking  to  in- 
stitute the  necessary  comparisons,  we  have  searched  the  record  for  what  was 
written  down  by  these  parties  during  the  dealings  in  question,  and  which  had 
Buffered  no  infirmity  of  memory.  Berkley  does  not  remember  to  have  erased 
the  original  assignment,  nor  to  have  received  the  $2,000,  but  the  defendants 
produce  his  receipt  on  the  day  named,  stating  that  he  had  received  the  $2,000, 
and  that  he  had  erased  the  original  assignment,  which  purports  to  be  signed 
by  him,  which  he  does  not  deny,  nor  does  anybody  else  deny  that  it  is  his 
handwriting.  The  plaintiff  filed,  with  his  bill,  the  original  certificate  of  the 
assignment  of  the  bond,  and  other  choses  of  his  decedent^s  estate  given  by 
Berkley  to  secure  the  $3,100;  and  on  the  back  of  this  is  written  a  statement 
by  Berkley  that  he  had  collected  the  $2,000,  and  naming  other  collaterals  to 
M  used  by  Dickinson  to  secure  this  to  him.  It  is  is  clear,  then,  that  although 
Berkley  does  not  remember  collecting  this  $2,000,  that  he  did  nevertheless  re- 
ceive it.  But  this  is  sought  to  be  parried  by  the  inquiry  whether  Berkley 
had  been  then  drinking;  but  this  the  witness  negatives.  But  Dickinson  says 
he  had  no  knowledge  of  this,  and  that  it  was  done  without  his  consent.  Arain 
we  turn  to  the  papers  in  the  record  for  light  on  this  point.  A  bond  of  $960.03 
was  given  by  F.  H.  Scott,  A.  J.  Davis,  and  George  W-  Davis,  payable  to  R. 
B.  Berkley,  administrator,  which  was  part  of  the  $3,000  bond,  and  used  to 
reduce  it  to  $2,000.  This  was  dated  May  12, 1879,  payable  one  year  after  date, 
and  it  recites  that  it  is  the  balance  still  due  on  the  $3,000,  payable  three 
years  after  date  to  G.  G.  Farley,  and  assigned  by  him  to  W.  R.  Berkley.  July 
3, 1880,  this  indorsement  was  written  on  this  bond:  "Received  of  Geo.  W. 
Davis  the  sum  of  one  thousand  and  forty-nine  dollars  and  13-100,  in  full 
payment  of  the  within  bond,  which  is  hereby  assigned  to  him  without  re- 
course. R.  M.  Dickinson,  Assignee  of  said  Bond  and  Attorney  for  Admr." 
Mr.  Dickinson  parries  this  by  saying  that  he  had  so  much  confidence  in  Berk- 
ley that  he  did  not  read  what  he  was  signing.  Berkley  told  him  it  was  all 
right,  and  he  signed  it.  But  the  record  shows  that  after  he  had  collected  this 
b^ance  in  full,  November  13,  1880,  he  collects  from  Berkley,  and  credits, 
$719.10,  and  July  17,  1882,  another  sum  of  $300. 
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It  is  proved  by  Hon.  F.  D.  Irving,  and  admitted  to  be  true,  that  at  the  dis- 
miss.il  of  the  suit  in  May,  1879,  when  leave  was  given  to  tlie  plaintiff  to 
witlidraw  the  bond,  Dickinson  was  present,  and  in  that  suit  the  $445.54  ac- 
count was  filed  as  an  offset.  In  a  suit  brought  to  settle  up  Berkley's  estate, 
an  account  was  taken  and  reported,  under  the  decree  of  October,  1879,  which 
was  returned  about  March  1,  1880.^  In  this  report,  the  administrator,  Berk- 
ley, is  charged  with  this  "$2,000  in  cash  of  A.  J.  Davis."  In  this  account, 
which  is  very  brief,  Dickinson  proved  debts,  and  filed  an  exception,  but  not 
to  this  item,  and  he  files  with  his  bill  his  original  assignment  of  claims  by 
Berkley,  and  on  that,  as  we  have  said,  is  a  statement  by  Berkley  that  he  had 
collected  this  $2,000.  And  yet  he  says  in  his  bill:  "Your  orator  finds,  on  in- 
quiry and  actual  examination,  that  the  bond  has  been  withdrawn  from  the 
papers  of  his  suit  aforesaid.  It  was  not  done  upon  the  order  of  your  orator, 
nor  with  his  knowledge  or  consent.  There  is  no  paper  or  memorandum 
among  the  papers  of  said  suit  to  show  by  whom  it  was  withdrawn.  The  clerk 
says  he  has  given  no  consent  for  its  withdrawal,  and  does  not  know  by  whom 
it  was  withdrawn." 

Why  this  inquiry  for  this  bond  at  the  clerk's  office,  years  after  it  had  been 
paid  in  full,  which  was  evidenced  by  his  own  receipt,  as  well  as  Berkley's? 
C.  G.  Farley  having  stated  that,  at  the  day  he  paid  he  $2,000,  be  had  to  go 
to  bank  to  get  the  money,  he  was  attacked  by  the  depositions  of  the  bank  offi- 
cers of  Farmville,  showing  that  he  had  never  drawn  $2,000  or  any  other 
large  sum  about  that  tinie.  But  he  explains  that  he  carried  certificates  of  de- 
posit there,  given  by  one  Foreman,  who  lent  a  part  of  the  money;  and  in  this 
statement  he  is  fully  sustained.  In  addition  to  the  foregoing,  the  bond  in 
question,  being  produced,  shows  that  it  was  never  assign^  to  B.  M.  Dickin- 
son at  all.  And  it  is  established  that  Dickinson,  so  far  from  giving  notice 
that  he  was  the  holder  of  the  bond,  refused,  when  urged  to  do  so,  to  state  his 
principal,  stating  that  his  client  did  not  wish  his  name  known;  this  to  Davis. 
Neither  C.  C.  Farley  nor  Creed  Farley  ever  appear  to  have  heard  of  him  in 
the  matter  except  as  counsel;  Creed  Farley,  the  assignee,  never  having  heard 
of  him  at  all,  so  far  as  the  record  shows ;  while  it  appears  that  Davis  and  Scott 
have  made  large  payments  on  the  bond,  reducing  it  to  $1,200,  without  a  hint 
of  Dickinson's  claim. 

In  view  of  the  evidence  in  the  case,  which,  by  the  testimony  of  witnesses,  is 
far  stronger  for  the  defendants  than  we  have  stated  it,  the  circuit  court  was 
justified  in  dismissing  the  bill;  and  in  that  decree  we  see  no  error*  and  the 
said  decree  will  be  affirmed. 

RiOHABDSON,  J.,  absent. 

{aupreme  Ccfwrt  of  AppecUs  of  Virginia.    December  8, 1887.) 
CovBNANT— Against  Inoumbrakges— Encboachhbnt   of   Fxncb  on   Highway— Bs- 

MOTAL  BT  MUNIOIPAUTT. 

Defendant  had  conveyed  to  plaintiff  a  dty  lot  bv  metes  and  bounds,  under  deed  of 
general  warrantv,  with  covenants  against  incmnbrances,  and  for  qmet  enjoyment. 
Upon  order  by  the  dty  authorities  to  remove  a  fence  and  building,  bemuse  en- 
croaohing  on  the  street,  plaintiff,  after  notice  to  defendant,  pnUed  down  the  struct- 
ures, and  brought  suit  for  breach  of  covenant.  Held,  that  plaintiff  was  entitled  to 
recover,  as  the  fact  that  the  house  and  fence  were  upon  a  part  of  the  highway  was 
not  observable,  and  could  not  have  been  in  contemplation  of  the  parties  when  con- 
tracting. 

Error  to  corporation  court  of  Norfolk;  D.  Tucker  Brooke,  Judge. 

Action  for  breach  of  covenant,  brought  by  Ester  Kayton  against  William 
H.  H.  Trice.  Trial  before  a  jury,  and  verdict  for  plaintiff.  After  overruling 
amotion  for  new  trial,  the  court  rendered  judgment  for  S500,  and  interest  at 
6  per  cent,  from  date  of  verdict.    Defendant  brings  error. 
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Robt.  M.  Hughes^  for  plaintiff  in  error.  Borland  dt  Willcox,  for  defendant 
In  error. 

Laot,  J.  This  is  a  writ  of  error  to  a  Judgment  of  the  corporation  court  of 
Norfolk  city,  rendered  on  the  twenty-eighth  day  of  October,  1886.  The  case 
is  as  follows:  On  the  thirteenth  day  of  December,  1878f  the  plaintiff  in  error 
sold  to  the  defendant  in  error  a  certain  lot  and  buildings  thereon  in  the  city 
of  Norfolk.  The  deed  was  with  general  warranty,  and  contained  a  covenant 
of  seizure,  and  for  quiet  enjoyment  free  from  all  incumbrances,  etc.  On  the 
twentieth  day  of  October,  1878,  the  city  inspector  of  streets  of  said  city  noti- 
fied the  defendant  in  error  that  her  fence  and  buildings  encroached  on  the 
street,  and  ordered  her  to  remove  them.  This  order  not  being  obeyed,  the 
January  following  the  notice  and  order  were  repeated,  with  a  copy  of  the 
ordinance  of  the  city  providing  for  a  fine  if  the  order  was  not  obeyed.  The 
defendant  in  error  notified  her  vendor,  the  plaintiff  in  error,  and,  the  said  ven- 
dor refusing  to  concern  himself  about  the  matter,  the  said  defendant  in  error 
proceeded  to  obey  the  order  of  the  city  authorities,  and  pulled  down  and  re- 
moved a  part  of  her  buildings,  and  repaved  the  street  on  the  part  vacated, 
and  instituted  her  action  of  covenant  for  breach  of  the  warranties  in  the  deed 
of  her  grantor.  On  the  trial  of  the  action,  it  was  proved  that  the  house  in 
question  was  built  by  direction  of  the  city  engineer  at  that  day,  which  ap- 
peared to  the  present  engineer  to  be  erroneous.  It  appeared  in  evidence  that 
the  buildings  in  question  enroached  on  the  street  three  feet  eight  inches  if  the 
street  was  preserved  of  uniform  width,  which  was  forty  feet.  Both  sides 
asked  instructions,  and  the  court,  rejecting  the  defendant's  instructions,  gave 
the  plaintiff's  instructions;  thereby  instructing  the  jury  that  if  they  believed, 
from  the  evidence,  that  the  deed  of  the  defendant  purported  to  convey  the 
land  in  question,  and  that  it  was  a  part  of  the  highway,  that  such  fact  consti- 
tuted a  breach  of  the  covenants  in  the  deed,  and  the  plaintiff  was  entitled  to 
recover;  and  other  instructions  as  to  the  measure  of  damages;  and  there  was 
a  verdict  for  the  plaintiff.  The  defendant  moved  to  set  aside  this  verdict, 
and  grant  a  new  trial,  but  the  court  overruled  the  motion,  and  rendered  judg- 
ment  on  the  verdict;  whereupon  the  case  was  brought  here  by  writ  of  error 
by  the  defendant,  who  had  duly  excepted,  in  the  progress  of  the  case,  to  the 
rulings  of  the  court  against  him. 

The  chief  question  involved  here,  and  the  only  one  it  is  necessary  to  notice, 
is  whether  the  facts  set  forth  above  constitute  a  breach  of  the  covenants  in 
the  deed.  It  is  contended  by  the  plaintiff  in  error  that  a  taking  of  part  of  the 
land  for  this  street  was  not  a  breach  of  any  warranty  contained  in  the  deed. 
The  question  whether  the  extension  of  a  highway  through  or  over  any  part 
of  a  lot  of  real  estate  is  a  breach  of  the  covenant  of  quiet  possession,  free  from 
incumbrances,  seems  to  have  been  much  controverted ;  and  it  has  been  held 
that  a  public  highway  or  a  railway  in  actual  use  is  no  breach  of  the  covenant 
against  incumbrances,  nor  a  public  or  semi-public  alley  which  is  open  to  pub- 
lic observation.  But  whatever  weight,  says  Mr.  Bawle,  may  be  due  to  these 
decisions,  it  cannot  be  denied  that  the  current  of  authority  has  set  strongly 
the  other  way;  and  the  ruling  in  KeUogg  v.  fngersoll,  2  Mass.  97,  has  been 
approved  and  sustained  in  nearly  ^11  the  New  England  states  and  many  oth- 
ers, in  which  it  appears  to  be  definitely  settled  that  a  public  highway  does  con- 
stitute at  law  a  breach  of  this  covenant.  Rawle,  Gov.  88  79,  80,  et  $eq.  In 
the  case  of  Kellogg  v.  Inyersoll,  Parson,  C.  J.,  said:  *  It  is  a  legal  obstruc- 
tion to  the  purchaser  to  exercise  that  domain  over  the  land  to  which  the  law* 
ful  owner  is  entitled.  An  Incumbrance  of  this  nature  may  be  a  great  dam- 
age to  the  purchaser, "  etc.  .  In  the  case  of  Jordan  v.  Eve,  31  Grat.  1,  (opinion 
of  Staples,  J.,)  the  decision  is  plainly  upon  the  ground  that  the  highway  was 
kno)^ii  to  the  purchaser,  and  taken  into  consideration,  when  the  purchase  was 
made,  and  was  obviously  included  in  the  contract  between  the  contracting 
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parties*  In  suoh  case,  the  highway  cannot  be  held  to  constitute  a  breach  of 
the  covenants  of  the  deed.  But,  while  approving  that  decision,  we  think  it 
must  be  distinguished  from  this  case.  Here,  a  certain  lot  bj  metes  and 
bounds  was  sold  for  an  agreed  price,  with  buildings  standing  thereon,  with 
the  covenants  stated.  The  purchaser  not  only  lost  control  of  a  part  of  this 
land,  but,  his  house  standing  in  the  street  in  part,  it  had  to  be  pulled  down. 
The  street  was  obvious  and  observable,  of  course;  but  the  hidden  fact,  which 
afterwards  transpired,  that,  according  to  the  true  measurements  of  the  street, 
the  house  stood  upon  a  part  of  the  highway,  was  not  observable,  in  no  wise 
apparent,  and  could  not  have  been  in  contemplation  of  the  parties  contract* 
ing  together.  The  purchaser  was  disturbed  in  the  quiet  possession  he  had 
contracted  for,  and  deprived  of  a  part  of  his  house  altogether,  and  of  exclu- 
sive  possession  of  a  part  of  the  land  he  had  purchased.  We  cannot  but  re- 
gard this  as  a  breach  of  the  covenants  in  his  deed  for  quiet  possession.  The 
case  of  WUion  v.  Cochran^  46  Fa.  St  229,  turns  upon  the  same  question  as 
the  case  of  Jordan  v.  Eve^  mpra,  so  far  as  the  existence  of  a  known  public 
highway  is  concerned.  In  the  case  of  Butler  v.  Qale,  27  Yt.  739,  it  is  held 
that  a  highway,  however  open  and  obvious,  intersecting  land  sold,  will  con- 
stitute a  breach  of  the  covenants  against  incumbrances,  unless  especially  ex- 
cepted in  the  deed;  but  from  this  doctrine  we  withhold  our  sanction,  and  it 
j^pears  now  to  have  been  corrected  in  that  state  by  statute.  In  this  state, 
the  law  is  settled  the  other  way;  but  in  a  case  like  the  one  at  bar»  where  the 
incumbrance  is  not  known,  and  can  in  no  way  be  held  to  enter  into  the  oon- 
tract,  we  think  the  extension  of  the  highway  is  a  breach  of  the  covenants  in 
the  deed.  The  conclusion  therefore  is,  that  there  is  no  error  In  the  Judgment 
appealed  from,  and  the  same  must  be  affirmed. 

BiOHARDBOK,  J.9  absent 

Stovall  v.  CSommonwealth. 
(Supreme  Covrt  of  Appeale  of  Vinrgimia.    December  8, 1887.) 

PamOIPAL  AND  SUBBTT— EXBOUnON  OF  BOKD— SPBOIAL  AOBKT. 

In  an  action  on  a  connty  treasurer's  bond,  defendant  surety  set  up  that  he  had 
constituted  a  third  person  his  attorney  in  fact  to  affix  his  signature  and  seal  as 
Borety  on  the  bond  which  the  treasurer  miffht  be  required  to  give,  to  the  amount  of 
185,000,  and  that  his  agent  had  executed  a  Dond  in  the  penal  sum  of  M0,000.  JXeld, 
that  defendant  was  not  bound  by  the  unauthorised  act  of  his  Bi>eoial  agent,  and  the 
bond  as  to  him  was  void. 

Error  to  corporation  court  of  Danville;  Jno.  D.  Blackwell,  Judge. 

John  T.  Stovall,  surety  on  a  treasurer's  bond,  petitioned  the  court  to  set 
aside,  for  want  of  service  upon  him,  a  Judgment  against  the  sureties,  dock- 
eted April  17, 1884,  for  the  penal  sum  of  the  bond,  to  be  discharged  by  the 
payment  of  $2,583.35,  and  interest  and  costs.  After  notice  to  plaintiff,  John 
W.  Tuggle,  (upon  whose  relation  the  suit  on  the  bond  had  been  instituted,) 
to  show  cause,  the  case  was  reopened,  tried  without  a  jury,  and  Judgment 
rendered  against  defendant,  who  brings  error. 

€Hreen  iSt  Miller,  for  plaintiff  in  error.  Anderson  dt  Staples,  for  defendant 
in  error. 

Lact,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  corporation  court 
Danville,  rendered  the  twenty-second  day  of  January,  1887.  The  case  is 
as  follows:  On  the  tenth  dc^  of  December,  1880,  the  plaintiff  in  error  exe- 
cuted a  power  of  attorney  to  (xeorge  D.  Gravdy,  by  which  he  constituted 
said  Gravely  his  "attorney  in  fact  to  affix  his  signature  and  seal,  to  the  amount 
of  twenty-five  thousand  dollars,  as  surety  to  any  bond  which  C.  H.  Ingles, 
treasurer  of  Henry  county,  might  thereafter  be  required  by  the  judge  or  court 
of  said  ci>u|ity  to  give  for  the  faitiif ul  discharge  of  his  duties  as  treasurer.** 
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In  December,  1880,  soon  afterwards,  the  county  court  of  Henry  received  and 
accepted  of  said  G.  H.  Ingles  a  bond  for  the  faithful  discharge  of  his  duties 
as  treasurer  in  the  penalty  of  9^0.000,  and  to  this  bond  the  said  Gravely,  by 
virtue  of  said  power  of  attorney,  as  attorney  in  fact  for  him,  affixed  the  sig- 
nature  and  seal  of  the  said  plaintiff  in  error.  In  1883,  suit  was  instituted  on 
this  bond  against  Ingles,  and  his  sureties  therein,  upon  his  alleged  default  as 
treasurer,  the  plaintiff  in  error  being  included  among  his  said  sureties,  in  the 
circuit  court  of  Henry,  which  action  was  removed  by  order  entered  therein 
to  the  corporation  court  of  the  city  of  Danville,  where  judgment  was  ren- 
dered on  .the  said  bond  against  the  plaintiff  in  error  and  others.  At  the  time 
this  judgment  was  rendered,  the  plaintiff  was  a  non-resident  of  the  state  of 
Yirginia;  but  subsequently  the  plaintiff  in  error  having  returned  to  the  state 
of  Yirginia,  and  being  informed  of  this  judgment,  filed  his  petition  in  the 
said  court,  June  13,  1885,  pra3dng  that  the  said  judgment  might  be  set  aside 
as  to  him,  he  not  having  been  served  with  process,  and  that  the  case  wherein 
the  said  judgment  had  been  rendered  might  be  reopened,  and  he  be  allowed 
to  make  his  defense;  whereupon,  a  rule  to  show  cause  having  been  awarded, 
and  returned  executed  upon  the  plaintiff,  the  court  reopened  the  cause,  placed 
the  same  upon  the  docket  and  allowed  the  plaintiff  in  error  to  file  his  plea  of 
non  est  factum,  which  was  done,  and  the  plaintiff  replied  generally.  And, 
the  case  being  tried,  the  court  rendered  judgment  against  the  plaintiff,  as 
follows:  "Therefore  it  is  considered  by  the  court  that  the  plaintiff  recover 
against  the  defendant,"  etc.,  "the  sum  of  twenty-flve  thousand  dollars  at  the 
debt  in  the  declaration  mentioned ;  that,  in  the  opinion  of  the  court,  being  the 
penalty  of  the  bond  as  to  the  defendant  Stovall,"  etc.  "To  be  discharged," 
etc.  To  which  the  defendant  excepted ;  and  the  evidence  being  certified  as 
above,  and  also  an  account  against  Ingles  approved  by  the  board  of  super- 
visors of  Henry  county,  the  plaintiff  in  error  brought  the  case  here  by  writ  of 
error. 

There  are  some  minor  exceptions,  but  the  only  exception  material  to  be  con- 
sidered here  is  the  error  assigned  in  holding  the  plaintiff  in  error  responsible 
under  the  bond  of  <K0,000;  the  said  Gravely  being  the  special  agent  of  the 
plaintiff  in  error  to  execute  a  bond  in  the  amount  of  $25,000,  and  having  exe- 
cuted a  bond  in  the  penalty  of  $40,000.  The  principles  of  law  governing  the 
acts  of  special  agents  appear  to  be  well  settled.  Mr.  Story  says  that  in  a  case 
of  special  agency,  if  the  agent  exceeds  the  special  and  limited  authority  con- 
ferred on  him,  the  principal  is  not  bound  by  his  acts,  but  they  become  mere 
nullities,  so  far  as  he  Ls  concerned.  Section  126,  Story,  Ag.  That  a  special 
agent  to  do  a  particular  thing  within  a  fixed  and  de6ned  limit  cannot  bind  his 
principal  beyond  the  scope  and  limits  of  his  authority,  unless  the  principal 
hold  the  agent  out  in  some  form  as  his  general  agent,  is  well  settled,  as 
was  said  by  a  learned  judge  in  the  case  of  Hunt  v.  Cliainberlain,  8  N.  J.  Law, 
838.  This  judgment  is  at  variance  with  that  fixed  principle  or  maxim  of  the 
common  law,  that  delegated  powers  must  be  strictly  pui-sued ;  they  can  never 
be  enlarged  by  construction,  and  are  never  to  be  exceeded.  If  power  be  given 
to  an  agent  or  attorney  to  sell  10  acres  out  of  a  large  tract,  courts  of  justice 
will  no  sooner  enlarge  it  by  construction  to  12  acres  than  to  1,200.  A  differ- 
ent rule  would  not  only  deter  men  from  ever  delegating  power  to  others,  and 
so  put  a  stop  to  factors  and  agencies  in  commerce,  but  also  vest  a  most  dan- 
gerous discretion  in  courts  of  justice  to  vary  the  agreements  of  parties.  El- 
LENBOROUGH,  0.  J.,  in  Gee  v.  Lame,  15  East,  592,  gives  to  such  an  act  its 
true  character  in  calling  it  a  violation  of  powers.  In  that  case,  Ellenbor- 
OUGU,  G.  J.,  said:  "The  authority  must  be  pursued;  we  cannot  violate  it.** 
15  East,  592.  "An  agent  constituted  so  for  a  particular  purpose,  and  under  a 
limited  and  circumscribed  power,  cannot  bind  the  principal  by  any  act  by 
which  he  exceeds  his  authority,  for  that  would  be  to  say  that  any  man  may 
bind  another  against  his  consent."    Opinion  of  Duller,  J.»  in  Fetm  v.  ffar^ 
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rison,  3  Tenn  B.  762.  See,  also,  Thompson  v.  Stewart.  3  Conn.  183;  Wilt- 
shire  V.  8im8t  1  Camp.  259.  It  was  said  by  Hosmsr,  C.  J.,  in  TfiompsouY. 
Stetoartt  supra:  The  point  is  too  clear  for  argument.  It  is  no  less  extrava- 
gant to  assert  that  an  agent  may  enlarge  his  authority  than  that  he  can  orig* 
inate  it,"  The  case  of  McCaraher  v.  Com..  5  Watts  &  S.  21,  cited  by  the  de- 
fendant in  error,  is  not  a  case  in  point.  That  was  a  case  in  which  a  bond 
was  duly  executed  in  a  penalty  greater  than  the  statute  required.  There  the 
bond  was  held  not  binding  beyond  the  amount  required  by  law;  that  is,  the 
obligor,  having  promised  in  a  certain  event  to  pay  more,  was  entertained  to 
deny  his  obligation  to  pay  less  under  the  bond  than  the  full  amount.  There 
is  no  analogy.  There  was  a  completely  executed  contract,  and  the  question 
on  it  at  point  was  as  to  the  measure  of  its  enforcement  U,  S.  v.  HowelU  4 
Wash.  C.  C.  620;  Com.  v.  Laub,  1  Watts  A  S.  263;  U.  8.  v.  Broum,  Gilp. 
156;  Clap  v.  Quild,  8  Mass.  153.  Here  we  have  no  bond  at  all  by  which  the 
plaintiff  is  bound.  His  agent  had  no  authority  to  execute  that,  and  the  said 
agent  did  not  excute  any  other.  The  plaintiff  in  error  is  not  bound  by  the 
unauthorized  act  of  this  special  agent.  The  judgment  must  be  reversed  and 
annulled. 

EiCHABDSON,  J.,  absent. 

(79  Ga.  782) 

Pn&BOB  o.  Atlanta  Cotton  Mills. 
{Swpreme  Court  of  Oeorgia.    October  5, 1887.) 

L   NbOLIOBNCB— CONTRIBUTORT— CODB  Ga.  $  2W3. 

Code  QtL  %  2972,  making  defendant  liable*  although  plaintiff  may  have  contributed 
to  the  injury  sustained,  ii  the  plaintiff  could  not  uv  ordinary  care  have  avoided  the 
consequence  of  defendant's  negligence,  held  inapplicable  wEere  plaintiff  olaima  fuU 
damages,  and  not  as  in  case  of  contributory  negligence. 
%,  Hasteb  and  Sbbvanis— Nbgligbncb— Dutt  to  Pbovidb  Safb  Appuancbs. 

In  an  action  for  damages,  the  court  charged  the  jury  that  if  there  were  two  kinds 
of  shuttle-guards  in  general  use  on  looms,  and  skilliul  persons  using  either  were 
divided  in  opinion  as  to  the  safest,  defendant  would  not  be  liable  for  damages  caused 
by  reason  of  the  use  of  either  kind  of  such  guards.  HeUd,  not  error  as  a  oonolusion 
of  fact  by  the  court* 

Error  from  city  court  of  Atlanta;  Van  Efps,  Judge. 

Action  by  plaintiff,  Rerce,  for  damages  alleged  to  have  been  sustained  by 
her  in  consequence  of  defective  shuttle-guards  used  by  the  Atlanta  Cotton* 
Mills,  defendant.  Judgment  for  defendant,  and  plaintiff  brings  error.  Code 
Ga.  §  3036,  referred  to  in  the  opinion,  provides:  ''If  the  person  injured  is 
himself  an  employe  of  the  company,  and  the  damage  was  caused  by  another 
employe,  and  without  fault  or  negligence  on  the  part  of  the  person  injured, 
his  employment  by  the  company  shaU  be  no  bar  to  the  recovery. "  And  sec- 
tion 2972  is  as  follows:  "If  the  plaintiff  by  ordinary  care  could  have  avoided 
the  consequences  to  himself  caused  by  the  defendant's  negligence,  be  is  not 
entitled  to  recover;  but  in  other  cases  the  defendant  is  not  reUeved,  although 
the  plaintiff  may  in  some  way  have  contributed  to  the  injury  sustained." 

Robt  B,  Trippe  and  Morris  Brandon,  for  plaintiff  in  error.  Hopkins  c§ 
Glenn,  for  defendant  in  error. 

>If  the  machinery  furnished  by  a  master  to  his  servant  is  sound,  well  made,  and  kept 
in  repair,  he  wUl  not  be  liable  for  an  accident  occurring  to  an  employe  when  the  only 
eround  alleged  is  that  there  is  a  better  and  safer  kind  used  for  the  same  purpose, 
Richards  v.  Rough,  (Mich.)  18  N.  W.  Rep.  785 ;  Sweeney  v.  Envelope  Co.,  (N.  Y.)  5  N.  B. 
Kep.  368.  A  master  is  not  bound  to  adopt  the  safest  method  oi  working.  Naylor  v. 
RiSway,  (WU.)  U  N.  W.  R^.  24;  Hiokey  v.  Taaffe,  (N.  Y.)  12  N.  E.  Rep.  m.  And  his 
liabUity  for  injuries  to  hie  servant  for  defective  arrangements  is  not  thlEtt  of  an  insurer 
or  guarantor,  if  the  defect  was  apparent  to  ordinary  oDservation.  The  question  is  one 
of  reasonable  care  and  diligence.  Batterson  v.  Railway  Ck).,  (Mich.)  13  N.  W.  Rep.  SOS, 
and  18  N.  W.  Rep.  584;  Railroad  Co.  v.  Wagner,  (Kan.)  7  Pac.  Rep.  204. 
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Blandfobd,  J.  The  plaintiff  in  error  brought  her  action  for  damages 
against  the  defendant  in  error  to  recover  damages  sustained  by  reason  of  a 
defect  in  the  guard  which  protected  the  weaver'^  shuttle  in  its  operation,  al- 
leging that  she  lost  her  eye  in  consequence  of  the  defective  guard.  The 
guard  did  not  cover  or  run  entirely  along  the  line  of  the  shuttle,  but  had  a 
section  in  the  middle,  which  was  open.  A  great  deal  of  evidence  was  sub- 
mitted by  the  parties  as  to  whether  that  was  a  proper  guard.  The  witnesses 
differed;  some  agreeing  that  no  guard  would  be  about  as  safe  as  a  certain 
other  guard,  and  some  contending  that  one  guard  was  about  as  good  as  an- 
other, and  so  on.  A  verdict  was  had  for  the  defendant,  and  the  plaintiff 
moved  the  court  for  a  new  trial,  on  various  grounds,  which  was  refused. 

1.  The  exceptions  are  made  mainly  to  the  instructions  of  the  court  to  the 
jury,  which  are  embraced  in  the  motion  for  a  new  trial.  The  first  charge 
complained  of  is  this:  ''If  you  believe,  from  the  evidence,  that  two  kinds  of 
shuttle-guards  were  in  general  use  on  looms,  and  that  ordinarily  skillful  people* 
using  the  two  kinds,  were  divided  in  opinion  and  in  their  experience  with 
them  as  to  which  was  the  safer,  and  you  further  believe  that,  in  the  use  of 
ordinary  and  reasonable  care  and  diligence,  the  defendant  could  have  selected 
either  of  the  guards  for  its  looms,  then  the  defendant  would  not  be  liable  for 
damages  caused  by  its  use  of  such  guards  on  its  loomsi ''  It  is  alleged  that 
this  charge  is  error^  because  it  is  an  expression  by  the  court  on  the  facts  of  tiie 
case,  and  is  a  conclusion  of  fact,  and  not  of  law .  We  are  of  opinion  that  this  is 
a  correct  charge.  It  simply  means  that,  if  the  defendant  used  all  ordinary  and 
reasonable  care  and  diligence  in  the  selection  of  guards,lt  is  not  liable  for  dam- 
age which  may  have  resulted  from  the  use  of  the  guards;  and  we  see  no  ex- 
pression of  opinion  from  the  court  on  the  facts  of  the  case,  and  no  conclusion 
of  fact  by  the  court.  It  was  le^t  fairly  to  the  Jury  to  say  whether  the  shutUe- 
guards  which  were  used  by  the  defendant  were  in  general  use,  and  whether  or^ 
dinarily  skillful  persons  used  two  kinds  of  guards, — one  that  ran  all  the  way, 
and  one  with  an  open  section  in  it, — and  were  divided  in  opinion  and  experi- 
ence as  to  which  was  the  safer.  What  could  the  factory  have  done  more  in  the 
selection  of  these  guards?  If  those  who  own  a  factory  select  its  machinery 
with  all  ordinary  care  and  diligence,  and  use  such  machinery  as  is  ordinarily 
safe  in  the  experience  of  people  who  use  such  machinery,  or  machinery  aa 
safe  as  any  other  of  its  kind,  there  being  danger  in  all  machinery,  it  is  not 
possible  that  the  factory  could  be  held  liable  for  any  damage  that  might  have 
resulted  by  reason  of  any  defect  in  the  machinery. 

2.  Another  charge  complained  of  is  the  following:  '*It  is  a  principle  of  law 
that  a  servant,  to  recover  of  a  master  on  account  of  negligence,  must  himself 
be  without  fault.  If  the  plaintiff  was  herself  negligent  in  any  degree  con- 
tributing to  the  occasioning  of  the  injury  sustained  by  her,  she  cannot  recovert 
even  though  the  defendant  was  negligent."  It  is  alleged  that  this  was  error, 
because  he  charged  the  law  as  contained  in  section  3036  of  the  Code,  and  that 
he  ought  to  have  charged,  instead,  the  rule  laid  down  in  sectioD  2972. 
Where  the  declaration  alleges  that  the  plaintiff  was  without  fault,  and  she 
did  not  claim  damages  for  contributory  negligence  in  the  court  below,  nor  in 
this  court,  it  is  a  rule  that  there  can  be  no  dispute  about  that,  if  a  party 
complaining  of  an  injury  of  this  kind — not  an  injury  caused  by  a  railroad 
company — could  have  avoided  the  injury,  or  if  the  party  by  his  own  negli- 
gence contributed  to  the  injury,  no  recovery  can  be  had  for  full  damagee. 
That  is  fundamental,  universal,  and  there  is  no  exception  to  it  that  we  know 
of,  except  in  the  case  of  railroad  companies,  arising  from  the  running  of  en- 
gines, cars,  etc.  So  we  think  there  is  no  error  in  that  charge,  inasmuch  aa 
the  plaintiff  claimed  fuU  damages,  and  did  not  insist  that  she  was  entitled  to 
damages  if  she  contributed  to  the  injury,  and  did  not  rely  on  section  2972. 

3.  Another  charge  complained  of  is  the  following:  ''It  is  also  a  principle 
of  law  that  tf  the  plaintiff  could,  by  the  exercise  of  ordinary  care  and  diligence 
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on  her  part,  have  avoided  the  injury,  she  cannot  recover,  notwithstanding 
the  defendant's  negligence,  if  any."  That  means  very  much  the  same  thing 
as  the  charge  which  precedes  it.    We  see  no  error  in  that 

4.  There  are  other  assignments  of  error,  in  that  the  verdict  of  the  jury 
was  contrary,  to  the  charge  of  the  court;  the  meaning  of  wliich  is  that  the 
.verdict  of  the  jury  was  contrary  to  the  law.  We  think  that,  under  the  evi- 
dence in  this  case,  the  verdict  was  right,  and  that  the  charge  of  the  court  was 
right,  and  tliat  therefore  the  court  did  right  to  overrule  the  motion  for  a  new 
trial.    Judgment  affirmed. 


(19  Oft.  B24) 

Mabbut  et  al.  o.  Moobb  et  al^ 

(Sv/preme  Court  of  Qeorgia,    October  26, 1887.) 

PAimrBBSHiP— What  Cokstitutbs— As  to  Thibd  Pebsoxs. 

An  action  against  A.  and  B..  partners  under  the  firm  name  of  A.,  was  tried  on  a 
plea  denying  that  B.  was  a  partner.  The  court  instructed  the  jury,  in  substanoe, 
that  if  B.  oontriboted  a  dwculing-house,  store-house,  and  |0OO  cash,  and  A.  contrib- 
uted 1200  cash  and  his  time  and  services,  and  B.  was  to  receive  no  oompensation  for 
the  houses  and  money,  except  a  share  of  the  profits  of  the  business.  B.  was  in  law 
a  partner.  Held,  that  these  facts  gave  B.  a  joint  interest  in  the  profits,  and  consti- 
tuted him  a  psotner  as  to  third  persons,  and  the  instruction  was  proper. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clabkb,  Judge. 

Action  on  account  by  plaintifib,  Moore,  Marsh  &  Co.,  against  defendants, 
8,  F.  Marbut  and  George  Powell,  partners  under  the  firm  name  of  S.  P.  Mar- 
bnt.  The  case  was  tried  on  a  plea  by  Powell  denying  the  partnership.  The 
Jury  fonnd  for  plaintifits  against  both  defendants.  Motion  by  Powell  for  new 
trial  overruled,  and  judgment,  and  Powell  brought  this  writ. 

W.  A.  Twmer  and  Bigley  d:  Dorsey^  for  plaintifEs  in  error.  M.  A.  AngiH 
and  H.  C\  Brudnp  for  defendants  in  error. 

Simmons*  J.  Moore,  Marsh  &  Go.  brought  suit  upon  an  open  account 
against  Marbut  &  Powell,  a  firm  composed  of  S.  P.  Marbut  and  Powell,  doing 
business  under  the  firm  name  of  S.  P.  Marbut.  George  Powell  filed  a  plea  of 
general  issue,  and  a  special  plea  that,  at  the  time  the  goods  were  bought  from 
Moore,  Marsh  So  Co.  by  Marbut,  he  was  not  a  partner  of  Marbut,  nor  was  he 
at  any  time  before  or  since.  On  the  trial  of  the  case,  the  Jury  returned  a 
verdict  for  the  plaintiffs  against  both  of  the  defendants.  The  defendant 
Powell  made  a  motion  for  new  trial,  on  the  .several  grounds  stated  in  the 
motion,  which  was  overruled  by  the  court  below,  and  Powell  excepted. 

One  of  the  grounds  of  exception,  and  the  one  relied  on  for  reversal  in  this 
court,  is  the  fourth  ground  of  the  motion,  which  is  as  follows:  ''Because  the 
court  erred  in  charging  the  jury  as  follows,  to-wit:  « If  you  believe,  from  the 
evidence,  that  the  defendant  Mr.  Powell  contributed,  for  the  use  of  Marbut, 
a  dwelling-house  and  a  store-house,  and  also  contributed  the  sum  of  two  hun* 
dred  dollars,  whether  it  be  called  a  loan  or  otherwise;  and  that,  on  the  other 
hand,  Mr.  Marbut  put  in  two  hundred  dollars  towards  the  same  business,  and 
devoted  his  time  solely  to  the  attention  of  that  business;  and  Mr.  Powell 
looked  for  compensation  to  such  profits  as  might  be  made,  whether  they  be 
great  or  small;  and  that  there  was  no  stipulation  when  he  advanced  the 
money  as  to  the  interest  he  was  to  receive  upon  it,  or  what  he  should  be  al- 
lowed for  the  rent, — that,  gentlemen  of  the  jury»  in  law,  would  make  him  a 
partner  with  Mr.  Marbut  in  the  transaction  which  you  have  been  investigat- 
ing.*" The  exception  to  this  charge  is  that  it  was  not  the  legal  definition  of 
a  partnership^  and  such  a  state  of  things  not  necessarily  mi£ing  a  partner- 
ship. Under  the  facts  in  the  case  as  stated  by  the  judge  in  his  charge,  and 
as  disclosed  by  the  record,  was  Powell  a  partner  of  Marbut  as  to  third  per* 
sons?  We  think  that  he  was.  He  owned  the  dwelling-house  and  the  store- 
house.   They, were  unoccupied,  and  bringing  him  no  rent.    He  proposed  to 
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Biarbut  that,  if  Marbat  woold  open  a  store  at  that  place,  he  would  contribute, 
furnish,  or  put  in  the  rental,  and  share  the  profits  with  him.  Subsequently 
he  agreed  to  put  in  $200.  Nothing  was  said  between  them  as  to  the  amount 
of  the  rent  of  the  two  houses,  nor  as  to  the  rate  of  interest  to  be  paid,  or 
whether  any  Interest  was  to  be  paid;  nor  was  anything  said  between  them  as 
to  when  the  rent  was  to  be  paid,  or  as  to  when  the  $200  was  to  be  returned, 
or  the  interest  thereon.  Marbut  put  in  $200  also,  and  was  to  give  his  time 
and  services.  Powell  and  Marbut  both  agree  that  Powell  was  to  have  one- 
half  the  profits  for  the  use  of  his  houses  and  money.  It  is  contended  by  the 
plaintiff  in  error  that  these  facts  do  not  show  that  Powell  had  either  a  joint 
interest  in  the  property,  or  a  joint  interest  in  the  profits  and  losses  of  the 
business,  but  a  common  Interest  in  the  profits  alone,  and  that  having  the  lat- 
ter interest  alone  would  not  make  him  a  partner.  It  is  tlierefore  necessary 
to  determine,  under  the  facts  of  this  case,  whether  his  interest  was  joint  or 
common  in  the  profits  of  the  business,  within  the  meaning  of  the  Code.  It 
is  not  necessary  in  every  case,  to  constitute  a  pai-tnership,  that  there  must  be 
an  agreement  to  share  the  profits  and  losses.  There  may  be  a  partnership 
when  there  is  no  community  of  property,  no  agreement  to  share  in  the  losses 
and  profits,  and  no  community  of  losses.  If  there  is  an  agreement  that  one 
of  the  parties  shall  receive  a  proportion  of  the  net  profits  of  the  business  <Z8 
profits  for  money  advanced  for  its  use,  or  property  furnished  for  its  use,  that 
will  constitute  a  legal  partnership  as  to  third  persons.  The  true  distinction 
by  which  we  are  to  distinguish  cases  of  this  kind  is  to  ascertain  whether  the 
person  furnishing  money  or  property  for  the  use  of  the  business  is  to  receive 
a  share  of  the  profits  as  profits,  or  whether  the  profits  are  relied  on  as  a  fund 
for  payment,  or  whether  the  profit  to  be  received  is  certain  and  defined  as  to 
amount,  or  la  casual,  indefinite,  and  dependent  on  the  accidents  of  trade.  In 
the  former  case,  it  is  a  loan;  in  the  latter,  it  is  a  partnership.  So,  it  is  laid 
down  by  Kent  that  the  test  of  partnership  is  a  community  of  profit, — a  9i>e- 
cific  interest  in  the  profits  €u  profits, — in  contradistinction  to  a  stipulated 
portion  of  the  profits  as  a  compensation. 

Judge  NisBET,  in  Buckner  v.  Zee,  8  Ga.  289,  says:  "It  is  clear  that  if  one 
receive  a  certain  proportion  of  the  profits,  as  one-third  or  one-half,  as  profits^ 
he  is  a  partner.  If  a  certain  sum  is  agreed  to  be  paid  out  of  the  profits,  and  . 
the  party  does  not  look  to  that  alone  for  payment,  he  is  not  a  partner.  But 
if  the  sum  to  he  paid  is  not  fixed,  but  may  be  increased  or  diminished  by  the 
amount  or  accident  of  the  business,  then  the  receiver  is  a  partner.*'  The 
same  doctrine  was  held  in  the  case  of  Berry  v.  Butt,  by  Judge  Lumpkin,  in 
14  Ga.  699.  In  Bolton  City  Co.  v.  Manvfaeturing  Co.,  33  Ga.  243,  Judge 
Jenkins  held  that  "though  an  agreement  between  two  parties  concerning  a 
particular  business,  in  which  real  estate  belonging  to  one  of  them  is  to  be 
used,  be  denominated  *  a  lease,^  and  the  fruit  to  accrue  to  the  owner  of  such 
estate  be  called  <  rent,'  yet  if  it  appear  that  such  fruit  is  to  come  only  from 
the  <  net  profits '  of  the  business,  and  is  not  to  exceed  a  certain  proportion  of 
them,  the  parties  will  in  law  be  regarded  as  partners."  In  the  case  of  San- 
key  V.  Iron-Works,  44  Ga.  228,  Judge  MoCat,  in  a  well-considered  opinion, 
commenting  on  section  1890  of  the  Code,  says:  ''The  language  is  that  s^  Joint 
interest  in  the  profits  and  losses  makes  a  partnership,  but  a  common  interest 
in  the  profits  does  not.  If  the  interest  is  the  interest  of  an  owner;  if  there 
be  a  joint  seizure;  if  the  person  whose  interest  is  in  question  has  a  right,  as 
such  owner,  to  dispose  of  the  profits, — ^then  there  is  a  partnership,  if  the 
parties  be  seized  per  mi  et  per  Unit.  If  one  may  dispose  of  or  control  the 
profits  as  much  as  the  other,  then  there  is  a  joint  interest.  But  if  the  party 
whose  interest  is  in  question  have  only  a  *  common  interest'  in  the  proflte 
with  the  other, — that  is,  if  he  have  no  title  jointly  with  the  other;  if  his 
position  be  that  of  a  mere  employe,  with  no  right  of  control  as  owner  over 
the  profits,  but  only  with  a  common  interest  in  them,  that  is,  interested  in 
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common  with  the  other,  in  their  increase  or  decrease,  because  they  measure 
the  amount  of  his  wages, — ^then  he  is  not  a  partner. "  It  will  be  observed 
that  in  the  same  opinion  he  says  that  it  was  not  intended  by  the  Code  to 
change  the  common  law  upon  this  subject.  In  Camp  v.  Montgomery,  75  Ga. 
797,  Judge  Hall,  after  quoting  from  Parsons  on  Partnership,  where  he  says 
that  the  weight  of  authority  as  well  as  reason  seems  to  be  decidedly  in  favor 
of  the  rule  that  there  may  be  a  legal  and  valid  partnership  although  one  or 
more  of  the  parties  are  guaranti^  by  the  others 'against  loss,  adds:  "And 
notwithstanding  the  last  clause  of  section  1890  of  our  Code,  that  a  common 
interest  in  profits  alone  does  not  constitute  a  partnership,  the  rule  seems  to 
be  the  same  in  this  state. "  He  adopts  the  language  of  McCay  in  44  Qa., 
that  the  Code  does  not  change  the  well-settled  rule  upon  this  subject.  It  is 
true  that  there  is  an  intimation  by  Judge  Jackson  in  Huguley  v.  Morris^  66 
6a.  666,  that  the  Code  changed  the  common-law  rules  upon  this  subject;  but 
a  caieful  reading  of  the  opinion  will  show  that  it  was  outers  and  that  the 
court  put  the  decision  of  the  case  upon  a  different  ground.  Besides,  we  have 
seen  that  the  opinion  in  44  Ga.  was  approved  in  75  Ga. ;  Judge  Jaokson  being 
on  the  bench,  and  not  dissenting. 

These  being  the  rules  of  law,  and  the  facts  of  this  case  being  applied  to 
them,  they  constitute  Powell  a  partner  of  Marbut  as  to  third  persons.  The 
facts  show,  as  already  stated,  that  he  contributed  the  use  of  two  houses  and 
9200  to  the  business;  that  no  agreement  was  had  as  to  the  amount  of  the  rent 
or  price  of  the  money;  that  no  time  was  fixed  for  the  payment  of  the  rent  or 
of  the  money;  but  he  was  to  be  repaid  by  receiving  one-half  the  profits, 
as  profits, — not  as  compensation  for  the  use  of  the  houses  and  money,  nor  as 
a  measure  of  the  value  of  them  for  rent  or  interest,  but  as  profits  in  the  busi- 
ness of  the  concern.  He  had  a  right  to  control  or  dispose  of  his  interest  at 
any  time  he  saw  proper.  He  had  a  joint  title  in  the  profits  with  Marbut. 
He  could  have  forccMl  Marbut  to  account  at  any  time  for  his  share  of  the 
profits  of  the  business.  These  things  being  so,  we  hold  that  he  was  a  part- 
ner as  to  third  persons,  and  that  there  was  no  error  in  the  charge  of  the  court 
below. 

We  see  no  error  in  the  charge  complained  of  in  the  fifth  ground  of  the 
motion.  There  was  no  necessity  to  charge  about  the  confiict  in  the  evidence 
when  there  was  none  upon  the  main  issue  in  the  case.  There  is  no  confiict 
in  the  statements  of  Powell  and  Marbut  as  to  the  terms  of  the  agreement  be- 
tween them  about  the  houses  and  money.  Powell  says:  **I  rented  Marbut 
the  store  and  dwelling,  and  I  loaned  him  8200.  For  all  this  he  was  to  pay 
me  one-half  the  profits  of  the  business. "  Marbut  says  substantially  the  same; 
calling  it  a  contribution,  instead  of  a  loan.  There  was,  then,  no  conflict  upon 
the  issue  in  the  case,  and  the  court  did  not  err  in  charging  as  he  did. 

3.  There  was  no  error  in  the  court  in  refusing  to  exclude  the  evidence  set 
out  in  the  seventh  ground  of  the  motion.  It  was  admissible  by  way  of  repli- 
cation to  the  evidence  adduced  by  defendant  to  sustain  his  plea  of  payment. 

4.  There  was  no  error  in  the  charge  complained  of  in  the  eighth  ground. 
Judgment  affirmed. 

(79  Oa.  512)  AbTEMUS  t>.  StATB. 

(Stepreme  Court  of  QeoTQUu    October  2S,  1887.) 
L  Homicide  —  Dknui*    or   Csdcb  —  Instbuotions  —  JusriFiABLa   Homioidv  —  Mah- 

SLAUOHTFli. 

On  a  trial  for  murder,  when  defendant  rests  his  defense  on  a  simple  denial  of  the 
crime,  lield  not  error  to  refuse  to  ffive  in  charge  Code  GhL  %%  481(^4884,  relating  to 
miuxler.  manslaughter,  and  justifiable  honddde,  when  the  court  had  correctly 
charged  the  jury  as  to  the  law  applicable  to  the  case. 
1  Sams— DB0i«4RATi0Kfr— Rbb  Gbst^s— Admissions  and  Ck>NFB88iON8. 

In  suoh  case,  when  the  court  has  instructed  the  jury  on  the  subject  of  the  deolft- 
rations  of  the  accused  as  part  of  the  res  gesUB^  and  no  objection  ia  mad^  to  the  in- 
v.4s.B.no.6 — 25 
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stnictioii,  held  not  error  to  refuse  to  give  in  cham  Code  G«.  %  8799,  provicUiiff  thet 
admissions  and  confessions  should  be  received  vnth  oautlonf  and  tiiat  a  oonfessioD 
uncorroborated  will  not  justify  a  oonviotion. 

8.  CBDcnrAL  Li.w— Nsw  Tbiai<— Nxwlt-Disgovbbbd  Evidbhob. 

In  such  oase,  where  a  motion  is  made  for  a  new  trial,  on  the  ground  of  newly-dis- 
oovered  evidence,  and  the  alBdftvits  of  the  newly-dlsoovered  witnesses  show  thai 
the  evidence  is  only  cumulative,  held,  that  the  motion  was  properly  overruled. 

Error  from  superior  court,  Fulton  county;  Bighard  H.  Clark,  Judge. 

Indictment  against  defendant.  Bully  Artemus,  charging  him  with  the  mur- 
der of  Griffin  Page.  Trial  and  verdict  of  giuity.  Motion  for  new  trial  over- 
ruled ,  and  defendant  sentenced  to  imprisonment  for  life.  Def endan t  brought 
this  writ. 

Qatrell  <§  Ladeon  and  WinehUh  (ft  Walker,  for  plaintiff  in  error.  Clifford 
Anderson,  Atty.  Qen.,  (by  brief,)  and  C.  D.  HUl,  Sol.  Qen.,  for  the  State. 

Blandford,  J.  BuUy  Artemus  was  indicted,  tried,  and  found  guilty  ct 
the  murder  of  Griffin  Page,  and  under  the  vei-dict  of  the  jury  was  sentenced 
to  imprisonment  in  the  penitentiary  for  life.  A  motion  for  new  trial  was 
made  upon  the  grounds  that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence; that  the  court  refused  to  charge,  at  the  request  of  counsel  for  the  ac- 
cused, after  he  had  concluded  his  charge  to  the  jury,  sections  4819-4384,  in- 
clusive; and  that  the  court  refused  to  charge  section  8792  of  the  Code,  on  the 
subject  of  confessions;  and,  furthermore,  that  the  court  erred  in  not  granting 
a  new  trial  on  the  ground  of  the  newly-discovered  testimony  of  Bobert  Will- 
iams and  Maggie  Williams. 

1.  As  to  Che  first  of  these  g^unds,  viz.,  that  the  verdict  was  contrary  to  the 
law  and  the  evidence,  the  evidence  shows  that  on  the  night  of  the  twenty- 
fourth  of  December,  1886,  in  the  city  of  Atlanta,  in  a  certain  house  occupied 
by  one  Gelia  Hunter  and  her  husband,  there  was  a  party  and  dance;  that 
Griffin  Page  had  paid  10  cents  to  go  to  that  party;  had  gone  in,  and  afterwards 
went  out;  and  upon  attempting  to  re-enter,  the  door-keeper  refused  to  admit 
him ;  and  that  he  pushed  open  the  door  and  pushed  down  the  door-keeper.  It 
further  shows  that  Bully  Artemus,  who  was  in  an  adjoining  room,  said,  ''Let 
me  get  to  my  partner,"  and  came  in  with  a  drawn  knife  in  his  hand,  and  cut 
at  Page,  and  that  the  lights  went  out;  that  Page  was  cut  in  the  abdomen,  from 
which  he  shortly  thereafter  died;  that  Bully  Artemus  went  into  the  next  room 
and  said,  "I  have  cut  some  damned  son  of  a  bitch.  I  don't  know  who  it  is.** 
The  evidence  further  showed,  by  another  witness,  that  Bully  Artemus  cut  this 
man  Page  with  a  knife;  that  shortly  thereafter  he  went  out  of  doors,  and  lay 
on  the  ground  and  "hollered*'  and  roared  like  a  lion,  according  to  the  testi- 
mony of  the  witness,  and  said,  "I  am  the  man  who  cut  the  damned  son  of  a 
bitch." 

These  were  the  main  facts  introduced  in  behalf  of  the  state.  Witnesses 
were  introduced  for  the  defense,  who  testified  that  Bully  Artemus  was  in  an 
adjoining  room  when  the  cutting  was  done,  and  never  went  into  the  room 
where  the  cutting  occurred.  While  the  evidence  was  conflicting  between  the 
state's  witnesses  and  the  witnesses  for  the  accused,  there  was  ample  testimony 
submitted  by  the  state  to  show  the  guilt  of  the  accused,  and  the  jury  were 
justified  by  the  law  and  the  facts  in  finding  him  guilty.  So  there  is  nothing 
in  this  ground  of  the  motion. 

2.  As  to  the  next  ground  of  the  motion,  viz.,  that  the  court  refused  to  charge 
sections  4319-4384  of  the  Code,  inclusive,  we  are  of  opinion  that  the  court 
was  not  bound  to  charge  these  sections  of  the  Code  under  the  facts  of  this  ease. 
There  was  no  defense  set  up  that  the  killing  was  manslaughter  or  justifiable 
homicide,  but  the  defense  set  up  was  that  Bully  Artemus  had  nothing  to  do 
with  the  transaction,  and  was  not  the  party  who  committed  the  crime;  and 
the  judge  having  already  charged  the  law  applicable  to  the  facts  of  the  ease. 


Digitized  by 


Google 


Qa.]  WHATELT  V.  BARKER.  887 

fully  and  fairly,  i^e  think  he  did  right  to  decline  the  request  to  give  in  charge 
these  sections  of  the  Code. 

8.  The  next  ground  of  the  motion  is  that  the  court  declined  to  charge  sec- 
tion 8792  of  the  Code,  upon  the  subject  of  confessions.  There  is  no  objection 
made  to  the  charge  he  gave  on  the  subject  of  the  declarations  of  the  accused. 
It  is  not  objected  that  he  did  not  give  the  law  fairly  as  to  the  declarations  of 
the  accused  constituting  a  part  of  the  res  gestce.  If  the  court  charged  the  law 
fairly  as  to  the  declarations  of  the  accused  which  took  place  at  the  time  ol  this 
transaction,  and  which  constituted  a  part  of  the  res  gestce,  and  which  were  ad- 
mitted in  evidence  as  a  part  of  the  res  gestce,  then  it  was  proper  for  him  to  de- 
cline to  charge  on  the  subject  of  confessions.  And  it  appears  from  the  record 
that  he  did  give  the  law  as  to  the  declarations  of  the  accused  fairly  in  charge. 

4.  The  next  complaint  is  that  the  court  ought  to  have  granted  a  new  trial 
on  the  ground  of  newly-discovered  evidence.  It  is  amazing  how  soon  after  a 
trial  testimony  can  be  discovered,  and  how  hard  it  is  to  discover  it  before  the 
trial.  It  appears  that  these  parties  went  on  an  expedition  of  discovery  while 
this  motion  for  new  trial  was  pending,  and  found  the  testimony  of  these  two 
witnesses;  and  their  testimony,  as  set  out  in  their  affidavits,  goes  to  the  effect 
alone  that  Bully  Artemus  did  not  commit  the  offense;  that  he  was  not  in  the 
room  when  this  crime  was  committed.  That  is  all.  The  testimony  is  merely 
cumulative.  It  is  upon  the  same  line  as  the  testimony  of  the  witnesses  intro- 
duced on  the  trial  by  the  defendant. 

We  think,  therefore,  that  the  court  did  right  to  overrule  the  motion  on  this 
nonnd,  and,  upon  the  consideration  of  the  whole  case,  we  are  of  the  opinion 
uiat  the  court  did  right  to  refuse  the  motion  on  all  the  grounds  taken  in  the 
same;  and  the  judgment  of  the  court  below  is  therefore  affirmed. 


(79  Oa.  790) 

Whatelt  et  al.  v.  Barker  et  ah 
{Supreme  Covrt  of  Oeorgia.    October  11, 1887.) 

l  SSTATBS— FbB-SiMFLB— Ck>NVBTAK0B  **TO  HbIRS  OF  BODT. " 

A  mortgagor  filed  her  petition,  on  behalf  of  herself  and  two  children,  to  restrain 
a  sale  of  the  mortgaged  real  estate,  alleging  that  the  real  estate  was  conveyed  to  her 
and  the  heirs  of  her  body,  and^  at  the  time,  she  had  two  children,  who  each  took 
a  one-third-interest  therein,  field,  that  the  deed  of  oonveyance  vested  a  fee-simple, 
absolute  estate  In  her,  and  an  injunction  on  that  ground  was  properly  denied.^ 
2.  Usubt—Effbct  of— Dutt  of  Pabtt  Sbttino  up. 

A  mortgagor  filed  her  petition  for  an  injunction  to  restrain  the  sale  of  the  mort- 

Sged  real  estate,  alleging  that  the  debt  secured  by  the  mortgage  was  usurious,  and 
e  waiver  of  homestead  in  the  mortgacre  was  therefore  void,  but  did  not  show  to 
what  extent  the  debt  was  usurious,  or  that  she  had  taken,  or  offered  to  take,  any 
homestead  in  the  property,  and  made  no  offer  to  pay  what  was  justly  due  on  the 
debt.    Held,  that  the  injunction  was  properly  denied. 

Error  from  superior  court,  Fulton  county:  Mabshall  J.  Glabkb,  Judge. 

Bill  in  equity  filed  by  plaintiff,  Oeorgia  Whately,  for  herself  and  two  chil- 
dren, to  restrain  defendants,  Margaret  B.  Barker  and  others,  from  seUing  cer- 
tain real  estate  under  a  mortgage  made  by  plaintiff.  The  injunction  as  prayed 
for  was  refused  below,  and  plaintiffs  brought  error. 

Hulsey  &  Bateman,  for  plaintiffs  in  error.  Will  Haight  and  John  C.  Reed, 
for  defendants  in  error. 

Blanbfobd,  J.  Georgia  Whately  borrowed,  as  she  alleges  by  her  bill, 
•1,500  from  Margaret  B.  Baiter,  and  gave  her  note  due  at  12  months  for  that 

>  Usury  must  be  specially  pleaded,  or  it  wlU  not  be  considered.  Paddock  v.  Fish,  10 
FM.  Bep.  126.  One  who  seeks  relief  in  equity  upon  the  ground  of  usury  must  first  offer 
to  repav  the  money  actually  lent.  Matthews  v.  Warner,  6  Fed.  Rep.  461 ;  Scott  v.  Austin, 
(Minn.)  83  N.  W.  Rep.  80:  And  equity  will  not  enjoin*  the  foreclosure  of  a  usurious 
mortgage,  by  notice  and  sale,  for  the  amount  of  the  debt  and  legal  interest.  Norman 
▼.  Peper,  84Fed.  Rep.  406. 
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sum»  secured  by  mortgage  upon  certain  real  estate  situated  in  the  city  of  At- 
lanta, with  power  in  the  mortgagee  to  enter  apon  the  premises  and  sell  Uie 
same  whenever  the  note  should  become  due  and  unpaid.  The  note  having 
become  due,  Margaret  B.  Barker,  through  her  agents,  was  proceeding  to  exe- 
cute this  power  of  sale  mentioned  in  the  mortgage,  when  Georgia  Whately 
interposed  her  bill,  in  behalf  of  herself  and  two  of  her  minor  cbUdren,  pray- 
ing that  an  injunction  be  granted  to  restrain  Miss  Barker  from  interfering 
with  said  real  estate.  She  alleges  in  her  bill  that  the  property  mentioned  was 
conveyed  to  her  and  the  heirs  of  her  body,  by  her  husband,  and  that  these 
two  children,  plaintiffs  in  error,  represented  by  her,  were  then  in  life,  and  that 
she  only  had  a  third  interest  in  said  estate;  the  two  children  having  one*third 
each.  She  further  alleges  that  the  note  was  usurious,  and  that  the  waiver  of 
homestead  and  exemption  in  said  mortgage  was  therefore  void.  She  nowhere 
alleges  that  she  had  taken,  or  offered  to  take,  any  liomestead  or  exemption  in 
this  property,  and  she  nowhere  alleges  wherein  the  note  was  usurious;  and, 
simply  upon  the  allegations  stated,  she  asks  the  court  for  the  injunction 
prayed  for.  The  injunction  was  denied  by  the  court,  and  thereupon  she  and 
her  children  excepted,  and  the  case  was  brought  here  for  view. 

1.  The  deed  from  the  husband  of  Georgia  Whately  to  her  and  the  heirs  of 
her  body  conveye^l  the  fee-simple,  absolute  estate  in  the  property  thos  con- 
veyed, to  Georgia  Whately  herself;  and  her  children  took  no  interest  in  the 
property  under  that  deed. 

2.  One  who  seeks  to  avoid  a  contract  on  the  ground  of  usury  should  set  out 
and  specify  the  usury  complained  of.  Furthermore,  in  this  case,  there  was 
no  offer  on  the  part  of  Georgia  Whately  to  pay  Margaret  B.  Barker  the  sum 
that  was  actually  due  her  for  principid  and  interest;  and  it  is  a  well-settled 
principle  in  equity  that  he  who  seeks  equity  must  do  equity.  Before  a  court 
of  equity  will  lend  its  aid,  she  must  come  into  court  with  clean  hands,  and  offer 
to  do  full  and  complete  equity  to  her  adversaries. 

We  think  there  was  no  error  on  the  part  of  the  court  in  refusing  this  in- 
junction.   Judgment  affirmed. 

GomNG  et  al.  v.  Guij*efper  et  dl. 

{Supreme  Cowrt  of  Georgia.    October  36, 1887.) 

HiOHWATS— EsTABLiBHMisinv- Report  of  Commi88ionbb8. 

Ck>iiiiiii88ioners  who  had  been  appointed  to  report  upon  alterations  In  an  old  road, 
reported  that  said  road  should  be  discontinued,  provided  certatn  property  owners 
would  open  a  new  road  or  street  through  their  grounds,  but  did  not  report  upon  its 
utlli^,  or  mark  it  out.  At  the  hearing  before  the  county  commissioners,  tney  or- 
dered the  old  road  discontinued,  provided  the  i>etitioner  would  give  a  certain  amount 
of  eround  for  a  new  street,  ueldj  under  Code  Gto.  |  604.  which  provides  that 
roaa  commissioners  shaU  report  upon  the  utility  of  aU  appUcations  for  new  roads, 
or  alterations  in  old  ones,  and  shaU  mark  out  the  same,  the  oounty  commissioners 
had  no  power  to  establish  the  new  road  until  it  had  been  marked  out,  and  its  utility 
reported,  as  provided  by  said  law. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clabeb,  Judge. 

A  proceeding  was  instituted,  on  the  petition  of  J.  W.  Culpepper  and  oth- 
ers, before  the  county  commissioneis,  to  alter  a  certain  road,  and  was  resisted 
by  plaintiff  Getting  and  others.  The  commissioners  ordered  that  the  old  road 
be  discontinued,  on  condition  that  a  new  one  be  opened  by  petitioner,  and  the 
matter  was  taken  on  certiorari  to  the  superior  court  by  the  objectors,  and 
there  the  county  commissioners  were  sustained,  and  the  objectors  brought 
error. 

Hillyer  dk  Bra.,  for  plaintiffs  in  error.  Hopkins  (ft  Glenn,  for  defendants 
in  error. 

Simmons,  J.  It  appears  from  the  record  in  this  case  that  Culpepper  and  oth- 
ers applied  to  the  county  commissioners  of  Fulton  county  to  alter  an  old  road  in 
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that  county,  as  provided  by  section  604  of  the  Code.  Upon  the  petition  being 
filed,  an  order  was  issued  by  the  county  commissioners  to  three  road  com  mission- 
era  to  make  a  report  as  required  by  said  section.  The  report  was  made,  recom- 
mending a  discontinuance  of  a  portion  of  the  old  road,  provided  the  property- 
owners  on  the  east  side  should  open  a  street  not  less  than  35  feet  wide  througli 
their  property,  so  that  the  ownero  of  land  on  the  old  road  could  have  direct  access 
to  Peach  Tree  street.  Notice  was  also  given  to  the  parties  in  interest,  as  re- 
quired by  the  Code.  The  case  coming  on  to  be  heard,  testimony  was  intro- 
duced by  the  applicants  and  by  the  objectors.  Among  other  things  intro- 
duced by  the  objectors  was  an  amended  report  of  the  road  commissioners, 
stating  that,  upon  reflection,  and  after  consultation  with  others,  they  recom- 
mended that  the  old  road  be  not  altered  or  any  part  of  it  discontinued.  After 
hearing  the  evidence  in  the  case,  the  county  commissioners  rendered  the  fol- 
lowing judgment:  "That  said  road  should  be  discontinued  from  Poplar  street 
south  of  its  junction  with  New  Peach  Tree  street:  provided,  the  petitioner  J. 
W.  Culpepper  would  give  forty  feet  off  his  land,  and  in  line  with  Poplar  street, 
so  as  to  extend  said  Poplar  street  to  said  New  Peach  Tree  street.'*  To  this 
judgment  the  objectora  excepted,  and  filed  their  certiorari  to  the  superior 
court,  which  writ  was  sanctioned  by  the  judge.  Upon  the  hearing  of  the  writ 
of  certiorari  in  the  superior  court,  the  judge  dismissed  the  same,  and  affirmed 
the  judgment  of  the  county  commissionera,  to  which  ruling  of  the  judge  the 
objectors  filed  their  bill  of  exceptions,  and  assigned  as  error,  among  other 
grounds,  that  "it  was  not  competent  for  said  commissionera,  under  the  law, 
to  make  said  change,  except  upon  the  same  being  marked  out  and  returned, 
under  oath,  by  the  road  commissionera,  to  whom  the  matter  was  referred,  in 
accordance  with  the  Code." 

We  think  the  court  erred  in  dismissing  the  certiorari.  Under  the  Code, 
whenever  a  new  road  is  to  be  established,  or  an  old  one  to  be  altered,  the 
county  commissionera  must  appoint  three  road  commissionera  to  report  whether 
they  find  it  of  public  utility;  and,  if  so,  they  must  mark  It  out  and  make  their 
report,  under  oath,  to  such  commissionera.  In  this  case,  the  only  legal  report 
made  to  the  county  commissionera  was  one  simply  to  discontinue  the  old  road. 
There  was  no  report  made  by  them  recommending  the  utility  of  the  road,  or 
that  they  had  marked  It  out  in  accordance  with  law.  It  is,  perhaps,  true  that 
the  county  commissionera  are  not  bound  to  follow  the  recommendation  of  the 
road  commissionera,  but  may,  in  their  judgment,  adopt  a  different  scheme  or 
plan  from  that  reported  by  the  commissionera.  If  they  should  adopt  another 
plan  and  alter  the  old  road.  In  their  judgment  or  order  altering  the  same  they 
should  provide  that  the  new  road,  or  new  part  of  the  road,  should  be  marked  out 
so  that  it  might  go  upon  the  records  of  the  county,  and  show  by  their  order 
where  the  new  road  should  run. 

In  this  case,  the  county  commissionera  did  not  adopt  the  report  of  the  com- 
missionera altogether,  nor  did  they  provide  in  their  order  or  judgment  that 
the  metes  and  t^undsand  length  of  the  road  should  be  marked  out,  nor  did  the 
report  of  the  road  commissionera  say  that  they  had  marked  it  out  according  to 
law.  The  judgment  rendered  by  the  county  commissionera  was  a  conditional 
judgment  that  the  road  should  be  altered,  provided  Culpepper  would  give  40 
feet  of  his  land  in  line  with  Poplar  street.  It  did  not  even  specify  in  what 
time  Culpepper  was  to  signify  his  acceptance  of  the  condition  of  the  judg- 
ment. So  it  depends  altogether  on  the  will  of  Culpepper  whether  the  road 
shall  be  altered  or  not,  and  not  upon  the  judgment  rendered  by  the  county 
commissionera.  If  Culpepper  should  refuse  to  give  40  feet  of  his  land,  then 
the  legal  effect  of  that  judgment  would  be  that  the  road  would  not  be  altered. 
If  he  should  give  40  feet  of  his  land,  then  there  is  no  record  showing  the 
metes  and  bounds  of  said  road. 

For  these  reasons  we  think  the  court  erred  in  dismissing  the  o^^torari,  and 
we  therefore  reverse  the  judgment. 
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(79  CNu  4M) 

SOOTT  V.  WINNINGHAM. 

(Swpreme  Court  of  Georgia,    October  89, 1887.) 

Writb— Sbbyiob  of  Process  on  Lunatio. 

In  an  action  against  the  maker  of  a  promissorr  note,  who,  after  glvlnff  the  note, 
but  prior  to  th^  suit,  was  adjudged  insane,  and  for  whom  a  guardian  had  been  ap- 
pointed, service  was  made  upon  the  gpiardian,  but  none  upon  him.  Held,  that  the 
court  had  no  jurisdiction. 

Error  from  superior  court,  De  Kalb  county;  Biohard  H.  Ci«ark»  Judge. 

The  plaintiff,  Winningham,  brought  suit  against  George  B.  Scott,  guardian 
of  L.  J.  Winn,  who  had  been  adjudged  insane.  The  action  was  based  upon 
a  promissory  note,  given  by  said  Winn  while  sane.  Defendant  demurred, 
and  the  court  overruled  the  demurrer.  Defendant  brings  error  to  the  supreme 
court. 

Harrison  &  PeepleSt  for  plaintiff  in  error.  Candler t  Thompson  dk  Candler^ 
for  defendant  in  error. 

Blandford,  J.  In  this  case.  L.  J.  Winn  became  indebted  to  Winning- 
ham,  and  gave  his  note.  Winn  was  afterwards  adjudged  a  lunatic,  and 
Goorge  B.  Ssott  was  appointed  his  guardian.  Winningham  brought  his  ac- 
tion upon  the  note,  in  the  superior  court  of  De  Kalb  county.  The  declaration 
set  out  the  note,  alleged  that  Winn  had  made  it,  that  he  had  been  adjudged  a 
lunatic,  that  Scott  had  been  appointed  his  guardian,  and  prayed  process 
against  Scott,  the  guardian.  No  process  was  prayed  against  Winn.  Service 
of  the  declaration  and  process  was  made  upon  Scott,  the  guardian;  no  service 
was  made  upon  Winn,  the  lunatic.  This  declaration  was  demurred  to,  and 
the  court  overruled  the  demurrer,  and  judgment  was  taken  against  Winn,  to 
be  levied  upon  his  goods  and  chattels,  lands,  tenements,  and  estate.  The 
overruling  of  the  demurrer  is  the  ground  of  error  aUeged.  We  think  the 
court  erred  in  not  sustaining  the  demurrer.  Winn's  contract  was  sued  upon, 
and,  before  he  could  be  personally  affected  by  a  judgment,  it  was  necessary 
that  process  should  be  prayed  against  him,  should  issue  against  him,  and  be 
served  upon  him.  There  being  no  process  against  him,  and  no  service  upon 
him,  the  court  bad  no  jurisdiction  to  render  a  judgment  against  him. 

Section  d263a  of  the  Code  contains  the  act  of  1876  which  provides  for  the 
service  of  all  writs,  bills,  petitions,  citations,  and  other  l^al  proceedings,  on 
minors  under  the  age  of  fourteen  years,  upon  the  minor  personally;  and  when 
there  is  a  statutory  or  testamentary  guardian  or  trustee,  etc.,  service  on  such 
guardian  or  trustee  shall  be  sufficient  to  bind  the  minor's  interest  in  their 
control.  The  reason  assigned  in  the  common  law  is  that  the  minor  or  infant 
cannot  employ  an  attorney,  and  hence,  for  the  court  to  acquire  jurisdiction  of 
him,  he  must  be  served  personally,  and  brought  before  the  court;  and,  when 
brought  before  the  court,  the  court  will  see  that  a  guardian  is  appointed  to  prop- 
erly defend  for  him,  before  he  shall  be  made  liable  in  his  pers<ni  or  property. 
It  was  thought  that  in  Field  v.  Lucas,  21  Ga.  451,  this  court  decided  that  the 
title  to  the  lunatic's  property,  when  a  guardian  was  appointed,  was  in  the 
guardian;  but,  upon  a  careful  reading  of  that  case,  it  will  be  found  that  while 
there  was  a  suggestion  by  Judge  Lumpkin,  who  delivered  the  opinion,  that 
such  was  the  law,  no  such  decision  was  made.  It  will  be  seen  that  the  court 
decided  to  the  contrary;  deciding  that  although  the  lunatic  had  a  guardian, 
yet  if,  in  a  lucid  interval,  he  made  a  contract  with  other  parties,  that  con- 
tract would  bind  him  in  relation  to  his  property.  So  it  seems  that  the  court 
really  decided  that  the  property  of  the  lunatic  does  not  belong  to  the  guardian. 
The  act  of  1876,  already  cited,  further  provides  that,  if  the  infant  be  over  14 
years  of  age,  he  shall  be  served  personally.  He  is  brought  into  court,  and  the 
court  acquires  jurisdiction  of  his  person  and  property  by  this  personal  service 
<>f  the  court's  process;  and,  when  brought  into  court,  the  court  will  protect  all 
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his  rights  by  the  appointment  of  a  guardian  ad  litem.  That  guardian  maj 
be  his  statutory  guardian,  if  be  be  an  infant,  or,  in  this  case,  Mr.  Scott,  the 
statutory  guardian,  might  have  been  appointed  guardian  ad  litem  to  defend 
this  case  of  Mr.  Winn,  the  iunatic. 

Hence  we  conclude  that  the  demurrer  in  this  case  should  have  been  sus- 
tained, and  that  the  court  erred  in  overruling  the  same.    Judgment  reversed. 


(80  Oa.  178)  ^ 

,     Salter  v.  Salter  et  oZ. 
{Supreme  Court  of  Georgia,    November  10, 1887.) 

1.  Husband  axt>  Wnr»— Pbopbbtt  bt  Iithbritancb— Witb's  Right. 

A  court  of  equity  alone  has  jurisdiction  of  the  subieot-matter  of  a  bill  to  set  up 
the  wife's  equity  to  property,  coming  to  her  by  inheritance,  which  has  not  been  re- 
duced to  possession. 
a.  Saicb. 

The  rights  of  the  children  attach  immediately  on  the  filing  of  a  bill  in  equity,  set- 
ting up  the  wife's  equity  in  property,  when  she  makes  no  objection,  and  the  court 
wiU  provide  for  them  upon  the  assumption  of  her  consent 
8.  Bamb. 

The  marital  rights  of  the  husband  make  him  a  necessary  party  to  an  action  to  set 
up  the  wife's  equities  in  her  father's  estate  before  the  same  ubb  been  reduced  to 
possession. 

4.   PaBTIBS— NON-JOIKDBB— EVFBCT. 

Eyery  party  to  an  action  is  bound  by  the  order  or  decree  therein  until  the  same  is 
reversed  or  set  aside,  notwithstanding  some  were  not  made  parties  who  should  have 
been. 

&  INYANOT  — AonOir  AOAmST— OUABDIAH  AS  PaBTT— PBBSOKAL  AJTD  RBFBBSBNTAnVB 

Capacitt. 

A  decree  was  entered  in  an  action  in  equity,  affecting  the  rights  of  an  infant,  whose 
guardian  was  an  Individual  party  to  the  bill,  and  not  as  goaroian.  field,  the  infant 
was  not  bound  by  the  decree. 

Q^  TBUBTS— CbBATI0N~I1CFLIBI>— CONSBNT. 

llie  fact  that  a  par^  permits  the  title  to  property  to  be  vested  in  him,  as  trustee, 
without  objection  on  bis  part,  makes  him  a  trustee. 

7.  Limitation  o?  Actions— Action  bt  Tbustbb. 

The  title  to  certain  property  had  been  vested  in  a  trustee  for  a  wife  and  her  chil- 
dren. They  had  remained  in  possession  long  enough  to  acquire  title  by  prescription, 
after  which  the  property  was  sold  at  execution  sale,  and  the  purchaser  remained  in 
possession  over  the  statutory  period.  Held,  that  an  action  for  possession  by  the 
trustee  was  barred. 

8.  Samb— Fraud— Demubbbb. 

Wbere  fraud  is  alleffed  in  an  action  to  determine  the  validity  of  a  titie  acquired 
by  prescription,  there  Is  a  proper  question  for  a  jury,  and  demurrer  will  not  lie,  on 
the  ground  that  the  action  is  barred  by  the  statute  of  limitations. 

Error  from  superior  court,  Washington  county ;  Hikes,  Judge. 

The  plaintifTy  Salter,  as  next  friend  of  the  children  of  Mary  E.  Salter,  filed  a 
bill  in  equity  against  Salter  and  others,  defendants,  to  establish  their  claim  to 
certain  property,  sold  to  defendants  at  execution  sale  under  a  judgment  against 
their  father.  The  basis  or  grounds  for  the  action  are  that  a  number  of  years 
previous  to  the  execution  sale  the  interest  sought  to  be  established  in  this  ac- 
tion was  by  the  court  vested  in  a  third  party,  as  trustee  for  said  children,  in 
an  action  by  their  mother  setting  up  her  equities  therein.  Defendants  de- 
murred to  the  bill,  and  the  demurrer  was  sustained.  Plaintiff  brings  error 
to  the  supreme  court. 

Harris  <fe  Anderson^  James  8.  Hook,  and  Clifford  Anderson,  for  plaintiff 
in  error.  Evans  <£  Bvans^  J.  A.  Rohson,  and  If.  D,  2>.  Twiggs^  for  defend- 
ants in  error. 

Blandford,  J.  The  defendants  demurred  to  the  bill  in  this  case  upon  the 
ground  that  there  was  no  equity  in  the  bill;  that  the  complainants  had  a  full 
yjid  adequate  remedy  at  law;  and  th&t,  as  appeared  from  the  bill,  they  were 
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barred  by  the  statute  of  limitations.    The  court  sustained  the  demurrer  and 
dismissed  the  bill,  and  this  is  excepted  to,  and  error  assigned  thereon. 

1.  There  are  several  questions  which  arise  out  of  this  record.  The  first 
question  made  is  that  the  court  had  no  jurisdiction  of  the  subject-matter  of 
the  bill.  The  subject-matter  of  the  bill  filed  by  the  wife  was  to  set  up  her 
equity  to  this  property  coming  to  her  from  her  father*s  estate  before  it  had 
been  reduced  to  possession  by  her.  While  it  was  formerly  a  matter  of  much 
doubt,  yet  it  is  now  well  settled  that  a  court  of  equity,  and  no  other  court,  has 
jurisdiction  of  this  subject-matter.  It  is  peculiarly  a  matter  of  equity  juris- 
diction. This  is  well  stated  by  Mr.  Story,  in  2  Story,  Eq.  Jur.  §  1414.  We 
think,  therefore,  as  to  the  subject-matter  of  the  bill,  that  the  superior  court 
of  Washington  county  had  jurisdiction. 

2.  The  next  question  is  that  there  was  no  jurisdiction  in  the  court  to  pro- 
vide for  the  children  of  Mary  Eliza  Salter,  they  not  being  parties  to  this  bill. 
There  was  no  necessity  for  the  children  to  be  made  parties  to  the  bilL  As  soon 
as  the  bill  is  filed  by  the  wife  to  set  up  her  equity,  the  rights  of  the  children 
attach  immediately,  and  the  court  will  make  a  provision  for  them,  except 
where  the  wife  dissents  or  objects  thereto.  She  may  defeat  any  provision  for 
the  children  by  objecting;  and  if  she  makes  no  objection,  the  court  decrees  a 
provision  not  only  for  her,  but  a  provision  for  the  children,  upon  the  assump- 
tion that  she  consents  thereto.  This  doctrine  is  recognized  in  2  Story,  Eq. 
Jur.  §  1417,  and  numerous  authorities  cited  under  that  section,  to  sust^dn  the 

'  proposition. 

8.  The  next  proposition  is  that,  the  husband  not  being  a  party  to  the  bill, 
the  court  could  not  set  up  the  wife's  equity.  We  think  the  husband  was  a 
necessary  party  to  this  bill  to  come  into  court  and  make  a  provision  for  his 
wife,  or  a  settlement  on  her;  and,  if  it  was  a  proper  settlement,  the  court  would 
refuse  to  set  up  her  equity,  and  would  take  the  settlement.  This  is  a  well- 
recognized  principle  in  equity.  He  is  to  be  affected  by  the  bill,  and  is  a  nec- 
essary party.  The  bill  was  filed  to  prevent  his  marital  rights  from  attaching, 
and,  unless  he  was  a  party  to  the  bill,  that  decree  could  not  affect  hint. 

4.  The  next  question  is,  are  the  creditors  who  were  made  parties  to  this  bill 
bound  by  the  decree  if  the  husband  was  not  made  a  party  to  the  bill?  We 
think  they  were.  They  were  parties  to  the  bill,  and  were  bound  by  that  de- 
cree just  so  long  as  it  remained  unreversed  and  not  set  aside  in  the  proper 
way.  All  who  were  parties  to  the  bill  were  bound  by  the  decree.  That  is 
why  they  are  made  parties, — to  bind  them. 

5.  The  next  question  is  as  to  whether  this  decree  would  bind  the  creditor 
whose  guardian  was  a  party  to  the  bill  individually,  but  not  as  guardian  for 
the  infant  creditor,  such  infant  not  being  a  party.  We  are  of  the  opinion  that 
the  infant  creditor  of  John  F.  Salter,  the  husband,  (Nathan  J.  Butts,  whose 
guardian,  Bennett  Wamble,  was  a  party  individually  to  this  bill,  because  he 
was  also  a  creditor  of  J.  F.  Salter,  the  husband,)  is  not  bound  by  this  decree. 
The  guardian  was  not  made  a  party  as  guardian.  The  infant  was  not  made 
a  party  to  the  bill.  Under  the  allegations  in  this  bill,  this  guardian  repre- 
sented the  infant  as  to  the  latter 's  rights  against  a  former  guardian,  and  judg- 
ment was  obtained  for  $5,000  afterwards,  on  account  of  the  devastavit  com- 
mitted by  J.  F.  Salter,  the  husband,  for  this  infant.  We  think  this  infant  is 
not  bound  by  the  decree,  and  therefore  that  the  judgment  in  favor  of  the  in- 
fant against  J.  F.  Salter  is  no  way  affected  by  the  decree. 

6.  It  is  insisted  by  the  plaintiff  in  error  that  William  G.  Salter,  who.  as  the 
next  friend  of  Mrs.  Salter,  preferred  this  bill  to  set  up  her  equity,  and  was 
decreed  by  the  court  to  be  a  trustee,  with  the  title  vested  in  him  as  trustee,  for 
the  wife  and  her  children,  never  accepted  this  trust,  and  never  did  any  act 
afterwards  showing  that  he  had  accepted  it.  But  it  is  nowhere  alleged  that 
he  ever  renounced  the  trust.  The  question  is  now,  did  he  accept  this  trust, 
under  the  facts  alleged  in  this  bill?    We  are  of  the  opinion  that  he  did.    He 
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procured  this  decree  to  be  made.  It  was  made  at  his  instance,  and  we  think 
that  that  fact  makes  him  a  trustee.  That  was  an  acceptance  of  the  trust  by 
him,  and,  if  there  was  no  renunciation  of  the  trust  by  him,  he  stili  continued 
as  trustee  for  these  children;  and  if  he  failed  to  act  when  he  ought  to  have 
acted,  he  is  liable  to  the  children  for  his  non-action. 

7.  So  the  question  arises  here,  were  these  children  barred  when  they  brought 
this  suit  against  these  purchasers  at  the  sale  under  the  execution  in  favor  of 
Wamble,  the  guardian  of  Nathan  J.  Butts,  the  minor?  Whether  these  pur- 
chasers got  a  good  title  or  not,  under  the  facts  I  liave  stated,  and  whether  they 
remained  in  possession  of  the  land,  as  shown,  at  the  time  they  filed  this  bill, 
they  remained  on  it  over  the  statutory  period.  Tliey  remained  in  possession 
some  10  or  11  years.  And  if  this  trustee  could  have  sued  and  recovered  this 
land,  the  legal  title  being  in  him,  and  failed  to  sue,  he  would  have  been  barred 
from  bringing  any  other  action  to  recover  after  the  lapse  of  the  statutory  pe- 
riod. He  could  not  sue  and  regain  the  land  if  he  let  the  statute  bar  it;  and 
if  he  could  have  sued  and  recovered  it,  had  he  brought  his  action  within  the 
proper  time,  we  think  the  children  would  have  been  barred  of  any  right  them- 
selves to  bring  their  action.  But  in  this  case  something  else  appears.  It  ap- 
pears that  before  this  decree  was  rendered,  in  1869,  setting  up  the  wife's  eq- 
uity, John  F.  Salter,  the  husband,  in  1868,  appeared,  at  the  time  this  land 
was  divided  in  kind,  and  drew  his  wife's  share  of  the  land  for  her  next  friend. 
William  G.  Salter;  and  it  was  so  returned  to  the  court  of  ordinary.  It  is  fur- 
ther alleged  in  the  bill  that  this  property  came  from  her  father's  estate;  that 
she  had  never  had  possession  of  it,  and  neither  bad  her  husband;  that  he  rec- 
ognized this  property  to  be  hers,  as  her  separate  property;  and  afterwards, 
while  he  was  not  a  party  to  this  bill,  the  decree  was  rendered  making  a  pro- 
vision for  the  wife»  and  settling  upon  a  trustee,  for  her  and  her  children,  this 
property;  he  consenting  thereto,  being  present  and  making  no  objection.  He 
could  have  made  this  settlement  himself  on  his  wife.  He  had  a  right  to  do 
it.  A  court  of  equity  will  set  up  a  post-nuptial  settlement  made  by  the  hus- 
band upon  the  wife  against  creditors.  This  decree  was  rendered,  putting  the 
title  in  the  trustee  for  the  wife  and  children.  They  went  into  possession  of 
the  property  under  this  decree,  which  we  hold  to  be  good  color  of  title,  and 
remained  in  possession  of  it  for  more  than  seven  years  before  the  sale  under 
the  execution  obtained  by  Wamble,  as  guardian  of  Butts,  was  ever  levied 
upon  this  land.  They,  therefore,  had  the  title  to  this  land.  This  was  a  com- 
plete title  in  them, — a  title  by  prescription.  They  claimed  it  as  their  own. 
The  husband  recognized  it  as  the  separate  estate  of  the  wife  all  the  time;  and 
this  trustee,  if  he  had  brought  his  action  within  seven  years  after  this^sale  oc- 
curred, against  these  purchasers,  could,  under  these  facts,  have  unquestiona^ 
bly,  in  our  opinion,  recovered  possession  of  the  land. 

8.  There  is  but  one  other  question  to  be  disposed  of.  He  having  failed  to 
bring  his  action,  he  is  barred;  and  if  he  is  barred,  the  children  are  barred. 
But  the  bill  alleges  that  these  purchasers  knew  all  about  this  title  in  the  com- 
plainants at  the  time  they  made  the  purchase.  The  Code  says  that  possession 
of  property,  to  be  the  foundation  of  prescription,  must  not  have  originated  in 
fraud.  If  they  knew  that  this  title  was  not  in  the  defendant  in  execution, 
John  F.  Salter,  and  that  the  land  was  not  subject  to  the  execution,  but  that 
the  title  was  really  in  the  children,  that,  in  our  opinion,  would  amount  to 
such  a  fraud  as  is  contemplated  by  the  Code.  We  think  that  the  fraud  men- 
tioned there  means  positive  fraud,  actual  fraud,  not  constructive  or  legal 
fraud.  It  must  be  such  a  fraud  as  affects  the  conscience.  If  they  had  reason 
to  believe,  and  did  believe,  that  the  property  was  subject  to  the  execution,  al- 
though they  might  have  known  of  the  claim  set  up  by  the  complainants  in 
this  bill,  then  that,  in  our  opinion,  would  not  amount  to  positive  fraud.  It 
would  be  merely  a  constructive  fraud.  But  this  is  a  question  for  the  jury  to 
determine,  under  the  facts  of  this  case.    The  jury  must  determine  for  them- 
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selyes  whether  this  was  such  a  fraud  as  we  have  stated,  i.  0.,  a  positive  fraud. 
If  they  knew  that  the  title  was  not  in  the  fatlier,  but  was  in  the  children,  and 
was  not  subject  to  the  judgment  against  the  father  for  the  debt  of  the  latter, 
and  the  jury  could  say,  from  all  the  facts  and  circumstances,  whether  it  was 
a  positive  fraud,  such  a  fraud  as  affected  their  consciences,  then  they  could 
take  nothing  by  this  prescription;  and  the  jury  would  be  authorized  to  find 
for  the  complainant  this  property  sued  for  in  the  bill. 

We  think,  therefore,  under  these  facts  as  stated,  that  here  was  a  question 
for  the  jury,  and  the  court  ought  not  to  have  sustained  this  demurrer,  and 
dismissed  the  bill.  But  we  find  one  difficulty  here.  This  trustee  is  not  a 
party  in  this  case.  They  proceeded  upon  the  assumption  that  he  had  never 
accepted  the  trust;  that  he  had  never  done  any  act  as  trustee,  and  therefore 
was  not  trustee.  We  think  that  he  was.  We  think,  though,  and  so  direct, 
that  this  bill  should  be  amended  so  as  to  make  the  trustee  a  party  complain- 
ant thereto,  and  that  the  case  should  go  back  and  be  tried  on  the  question  as 
to  whether  these  purchasers,  at  the  time  they  made  the  purchase,  were  on  ac- 
count of  their  knowledge,  and  in  view  of  all  the  facts  and  circumstances  con- 
nected with  the  transaction,  guilty  of  such  a  fraud  as  stated.  All  this  should 
be  left  to  the  jury  to  determine.  So  we  reverse  the  decree  of  the  court  below 
dismissing  the  bill,  with  the  direction  stated,  viz.,  that  this  trustee  be  made  a 
party.    Judgment  reversed. 

(80  W.  Va.  274) 

Straxjghan  o.  Haixwood. 
(Supreme  Oowrt  of  Appeals  of  West  V^Wginia.    November  IS,  1887.) 

1.  BqinTT— IN8OLVBNCT— Suit  to  Comfvl  Return  of  Pbofbrtt  to  Statb. 

A  Ghanceiy  suit  cannot  be  sustained  to  compel  an  insolvent  defendant,  in  an  ac- 
tion of  detinue  pending  in  this  state,  to  bring  back  into  the  state,  or  to  appoint  a  re- 
ceiver to  do  so.  the  property  sued  for,  to  answer  the  final  judgment  in  such  aoUon 
of  detinue,  if  the  defendant  had,  before  the  institution  of  such  aotion  of  detinue, 
bonajide  sold  or  pledged  such  property  to  a  non-resident  of  this  state,  and  actually 
put  him  in  possession  thereof,  and  he  had  it  in  his  possession  at  his  residenoe, 
though  the  property  had  been  sent  to  him,  and  thus  removed  from  the  state,  for  the 
purpose  of  preventing  its  recovery,  or  attempted  recovery,  by  an  action  of  detinue, 
wmch  the  defendant  expected  the  plalntifT  would  institute  in  this  state,  where  the 
parties  resided. 

2.  SaHB— SUFFLBMBNTAL  BiLL— SUBSBQCBHT  FAOTB. 

A  party  who  has  no  cause  of  aouon  at  the  time  of  filing  his  original  biU  cannot 
maintain  his  suit  by  filing  a  supplemental  bill,  stating  facts  subMquently  arising 
out  of  the  transaction,  the  subject  of  the  original  bill;  and  such  supplemental  Uu 
should  be  dismissed  at  the  hearing,  though  med  by  leave  of  the  court  without  objec- 
tion, and  though  not  demurred  to  oy  the  defendant. 

8.  Samb— Sttfflembntal  Bnx— Ck>NFLi0T  with  Original  Biu*. 

A  supplemental  biU  is  an  addition  to  the  original  bill,  to  be  read  with  it^  and 
should  therefore  be  consistent  with  it:  and,  if  the  grounds  on  which  it  is  based  are 
in  utter  and  irreconcilable  conflict  with  the  grounds  on  which  the  original  bill  was 
based,  such  supplemental  bill  should  be  dismissed  at  the  hearing,  though  filed  1^ 
leave  of  the  court  without  objection. 

{SylUOyus  by  the  Cou/rL) 

Appeal  from  circuit  court,  Kanawha  county;  F.  A.  OtTTHROC,  Judge« 
In  equity.  The  defendant,  Henry  S.  Hallw'ood,  claimed  that  about  Janu- 
ary 1,  1882,  he  purchased  of  Ckorge  Straughan,  tbe  plaintiff's  father,  a  theod- 
olite, and  a  part  of  a  set  of  drawing  instruments.  Mathew  H.  Straughan 
claimed  that  this  property  all  belonged  to  him,  and  he  broo^ht  a  suit  for  it 
against  Henry  S.  Hall  wood  before  a  justice  of  the  county  of  ^nawha,  where 
l&llwood  resided.  He  decided  in  favor  of  Hallwood,  and  an  appeal  was  taken 
to  the  circuit  court.  Hallwood  brought  a  cross-suit  in  the  circuit  court  of 
said  county,  on  the  chancery  side,  in  reference  to  this  property,  and  some  ac- 
counts and  claims  he  set  up  against  George  Straughan.  But  this  common-law 
suit  and  chancery  suit  were  compromised,  about  March  1,  1886,  though,  for 
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reasons  stated  in  the  opinion,  the  written  agreement  setting  out  the  terms  of 
the  compromise  was  not  executed  by  the  parties  till  about  March  20,  1886. 
Tills  agreement  was,  however,  dated  March  1, 1886.    It  was  as  follows: 

**  Whereas,  certain  litigation  and  matters  of  difference  exist  between  Henry 
S.  Hallwood  and  Mathew  P.  Straughan,  and  the  said  Hallwood  and  Qeorge 
Straughan,  now  for  the  purpose  of  settling  and  adjusting  such  litigation  and 
matters  of  difference,  the  said  Hallwood,  Matliew  Straughan,  and  George 
Straughan  agree  with  each  other  and  bind  themselves  as  follows:  The  suits 
of  Ifat?ietD  StrauffJubn  v.  ffemy  8,  Hallioood,  pending  in  the  circuit  court 
of  Kanawha  county,  on  appeal  from  a  justice,  and  of  Henry  S,  Halltoood  v. 
Qeorge  StrauffJum  and  Mathew  Straugliant  pending  in  said  court  on  the 
chancery  side,  shall  both  be  dismissed,  each  party  paying  his  own  costs;  and 
the  judgment  obtained  before  the  said  justice  is  hereby  vacated,  annulled,  and 
surrendered  up,  and  the  said  dismissal  of  said  appeal  is  intended  to  operate  as 
an  avoidance  and  nulliflcation  of  said  judgment.  The  said  Hallwood  agrees 
to  deliver  up  immediately  to  the  said  C^rge  Straughan  all  books,  documents, 
papers,  writings,  vouchers,  and  accounts  in  his  possession,  or  under  Ills  con- . 
trol,  belonging  or  in  any  way  relating  to  the  business  or  private  transactions 
of  the  said  George  Straughan,  and  also  all  letters  in  his  possession,  or  under 
his  control,  written  by  the  said  €korge  Straughan.  The  said  Hallwood  and 
the  said  George  Straughan  hereby  release  to  each  other  every  claim,  demand, 
debt,  or  liability  that  each  may  have  or  claim  against  the  other,  and  hereb/ 
mutually  acknowledge  full  satisfaction  thereof.  The  theodolite  and  set  of 
drawing  Instruments,  for  which  the  said  action  of  Mathew  Straughan  v. 
Henry  8.  Hallwood  was  brought,  are  hereby  admitted  to  be  t^e  property  of 
said  Mathew  Straughan;  and  the  said  Mathew  Straughan  hereby  agrees  to 
sell  said  theodolite,  and  so  much  of  said  set  of  drawing  instruments  as  the 
justice  gave  judgment  for  In  said  action,  to  said  Hallwood,  for  the  sum  of 
$125.00,  on  the  following  terms  and  conditions:  Said  Hallwood  is  to  have  90 
days  from  the  date  of  signing  and  sealing  of  this  agreement  to  pay  said  sum 
for  said  theodolite  and  part  of  set  of  drawing  ins£uments,  the  title  whereto 
to  remain  in  said  Mathew  Straughan  until  paid  for  by  said  Hallwood  accord- 
ing to  this  agreement;  and»  by  express  contract  of  the  parties,  the  time  for 
paying  for  the  same,  as  above  provided,  is  made  the  essence  of  this  agreement, 
and,  in  default  thereto  or  therein  by  said  Hallwood,  all  his  right,  title,  and  in- 
terest thereto  or  therein  is  gone  forever,  and  said  theodolite  and  part  otae/bot 
drawing  Instruments  are  to  be  surrendered  up  to  the  said  Mathew  Straughan. 
The  possession  of  said  theodolite  and  part  of  set  at  drawing  instruments  un- 
til paid  for,  or  default  made  In  the  payment  thereof,  as  above  provided,  shall 
remain  with  James  H.  Sentz  and  W.  B.  Stevens,  trustees  of  the  Peerless  Goal 
Ck)mpany,  who  shall  keep  the  same  safely,  subject  to  the  provisions  of  this 
agreement. 

'*In  witness  whereof  the  said  parties  have  hereunto  set  their  respective 
hands  and  seals  this  first  day  of  March,  1886. 

"Henbt  S.  Hallwood.  [Seal.] 
"M.  H.  Straughan.  rSeal.l 
"Gborqe  Straughan.     [Seal.]" 

These  two  suits  were  then  dismissed;  but  Hallwood,  who  had  possession 
of  this  property  which  had  been  in  dispute,  did  not  surrender  the  possession 
of  it  for  the  90  days  to  the  trustees  of  the  Peerless  Goal  Company,  as  the 
agreement  provided  should  be  done.  His  reasons  for  not  complying  with 
this  part  of  the  agreement  will  be  stated  in  the  opinion.  After  90  days  had 
elapsed  from  the  date  of  tbis  agreement,  March  1, 1886,  but  before  90  days 
had  elapsed  from  Its  execution,  Hallwood  offered,  in  the  manner  specified  in 
the  opinion,  the  $125  named  in  this  agreement,  to  Straughan,  as  the  price 
agreed  on  for  this  property.  He  had  got  this  money  from  the  trustee  Stevens, 
who  lived  In  Cincinnati,  on  a  sale  on  certain  conditions  or  pledges  of  this 
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property,  the  terms  of  which  will  be  explained  in  the  opinion.  Bat  the  plain* 
tiff,  Straughan,  knew  nothing  of  this,  and  supposed  he  kept  possession  of 
this  property,  after  he  had  offered  to  pay  the  S125  for  it,  which  Straughan 
declined  to  take,  because  he  thought  it  was  tendered  too  late,  under  a  true 
construction  of  the  agreement.  Under  this  belief,  on  September  14,  1886, 
Straughan  brought  in  the  circuit  court  of  Kanawha  county  an  action  of  det- 
inue to  recover  this  property  of  Hallwood,  who,  he  thought,  still  had  it.  But 
he  discovered  immediately  afterwards  that,  directly  after  he  had  refused  to 
take  this  6125  of  Hallwood  as  the  price  of  this  property,  he  had  shipped  them 
to  Cincinnati,  but  he  did  not  know  to  whom,  and  he  believed  that  he  had 
done  so  to  defeat  the  plaintiff  in  his  action  of  detinue;  Hallwood  being  an  in- 
solvent. He  then,  three  days  after  he  brought  this  action  of  detinue,  brought 
the  present  chancery  suit,  setting  out  all  the  facts  that  are  above  stated,  ex- 
cept that  nothing  is  said  about  Hallwood 's  offer  to  pay  to  the  plaintiff  this 
$125,  except  a  general  allegation  that  ''Hallwood,  within  the  90  days,  never 
paid  or  tendered  to  your  orator  the  said  sum  of  $125.00,  or  any  part  thereof;" 
and  nothing  is  said  of  Hallwood's  having  got  this  $125  of  Stevens  on  a  sale 
or  pledge  of  this  property,  and  shipped  it  to  him  in  Cincinnati.  All  that  is 
said  in  the  bill  on  this  subject  is  that  "Hallwood  had  fraudiUentlp  removed 
said  property  beyond  and  out  of  the  state,  for  the  purpose  of  preventing  your 
orator  from  enforcing  his  rights  in  the  courts  of  this  state,  where  he  resides; 
that  he  had  it  shipped  to  Cincinnati,  but  he  fraudulently  secretes  the  same, 
and  seeks  to  keep  it  from  answering  the  said  action  of  detinue,  ob  any  other 
process  from  the  courts  of  this  state  to  which  your  orator  may  lawfully  re- 
sort." This  bill  prays  for  a  discovery  as  to  where  this  property  is,  and 
whether  the  defendant,  Hallwood,  had  not  removed  it  to  prevent  the  plaintiff 
from  getting  the  same  by  any  action  or  suit  in  this  state;  and,  if  not,  what 
was  his  purpose?  He  asks  an  injunction  to  prevent  him  and  his  agents  from 
selling  or  otherwise  disposing  of  this  property;  and  that  he  be  compelled  to 
bring  it  back  into  this  state;  and  that  a  receiver  of  this  property  may  be  ap- 
pointed to  whom  Hallwood  should  deliver  this  property,  so  that  it  should  be 
forthcoming  to  answer  said  action  of  detinue;  and  for  general  relief.  The 
injunction  prayed  for  was  awarded,  and  took  effect.  The  answer  of  Hallwood 
sets  forth  the  facte  more  fully,  and  states  them  very  much  as  they  are  above 
stated,  except  that  they  are  stated  more  generally,  and  less  in  deteil.  He 
says  that  he  kept  possession  of  this  property,  instead  of  letting  the  trustees 
of  the  Peerless  Coal  Company  have  the  possession  of  it,  for  reasons  which 
I  need  not  state,  being  fully  steted  in  the  opinion.  It  was  very  inconven- 
ient to  give  this  property  to  these  trustees  to  keep  for  these  90  days,  be- 
cause they  lived  so  far  from  the  defendant's,  and  bmiuse  no  harm  was  done 
by  the  defendant's  retaining  the  temporary  possession  of  it,  and  nobody  ques- 
tioned ite  propriety.  This  answer  stetes,  after  the  offer  of  this  money,  $125 
as  the  price  of  the  property,  as  set  out  in  the  agreement,  within  90  days  of 
the  date  of  its  actual  signing  and  sealing  about  March  20,  1886,  he  consid- 
ered these  instrumente  as  his  own,  and  he  shipped  them  to  Stevens,  in  Cin- 
cinnati, in  compliance  with  an  agreement  made  with  him,  whereby  he  was 
to  furnish  the  $125  to  pay  Straughan  for  this  property,  according  to  the  com- 
promise agreement.  This  shipment  was  not  made  till  directly  after  this  $125 
was  offered  to  Straughan.  He  repeate  this  offer  to  pay  the  $125,  and  says  he 
is  ready  to  pay  it  into  court  for  the  plaintiff.  He  says  that,  by  his  agree- 
ment with  Stevens,  he  had  a  right  to  hold  this  property  to  secure  himself; 
and  he  says  he  is  informed  that  he  had  sold  it  shortly  after  he  got  pos- 
session of  it.  This  last  statement  is  not  sustained  by  the  evidence.  Many 
depositions  were  taken.  They  prove  the  facte  before  steted  herein,  and  such 
additional  details  as  are  steted  in  the  opinion  of  this  court.  A  supplemental 
bill  was  filed  afterwards,  and  the  circumstances  under  which  it  was  filed,  and 
ite  nature  and  contento  are  sufficiently  set  forth  in  the  opinion,  and  need  not 
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here  be  stated.  The  court  rendered  this  final  decree  in  this  cause  on  May  13, 
1887:  "This  cause  came  on  to-day  to  be  heard  upon  the  bill  and  supplemental 
bill  of  complaint,  the  answer  of  the  defendant  thereto,  with  general  replica- 
tion to  said  answer,  and  the  depositions  of  witnesses  taken  and  filed  In  the 
cause,  and  was  argued  by  counsel.  Upon  consideration  whereof,  the  court 
is  of  opinion,  and  both  decide,  that  the  plaintiff  is  not  entitled  to  the  relief 
prayed  for  in  said  bills.  It  is  therefore  adjudged,  ordered,  and  decreed  that 
the  plaintiff's  said  bills  be  dismissed,  and  that  the  defendant  recover  of  the 
plaintiff  his  costs  by  him  about  his  defense  expended,  including  twenty  dol- 
lars, as  allowed  by  law.  And,  the  plaintiff  desiring  to  present  a  petition  to 
the  supreme  court  of  appeals  for  an  appeal  and  supersedeas  to  this  decree,  it 
is  ordered  that  the  operation  and  effect  of  this  decree  be  suspended  for  the 
period  of  60  days,  upon  the  plaintiff,  or  some  one  for  him,  within  10  days 
from  this  date,  executing  with  good  security,  before  the  clerk  of  this  court,  a 
bond  in  the  penalty  of  $50.00,  conditioned  as  required  by  section  4  of  chapter 
157  of  the  acts  of  the  legislature  of  1882.'*  From  this  decree  Mathew  H. 
Straughan  has  obtained  an  appeal  and  supersedeas  from  this  court. 

Mollohan^  Ruffner  (&  Jackson,  for  appellant.  Knight  dk  Couch,  for  ap- 
pellee. 

Green,  J.,  ((^fter  stating  the  facts  as  above,)  From  the  pleadings  and 
proofs  in  this  case,  it  appears  that  cross-actions  were  pending  in  the  circuit 
court  of  Kanawha  county  on  the  common  law  and  chancery  side  of  said  court, 
in  which  Mathew  H.  Straughan  and  Henry  S.  Hall  wood  were  parties.  The 
common-law  suit  involved  the  title  to  a  theodolite,  and  a  part  of  a  set  of 
drawing  instruments;  and  the  chancery  cause  also  involved  the  title  to  this 
proper^,  and  some  dispute  about  accounts  between  Hallwood  and  Straughan's 
father.  About  March  1,  1886,  the  parties  to  this  litigation  compromised  this, 
and  all  matters  between  them.  This  compromise  was  to  be  reduced  to  writ- 
ing by  the  counsel  of  Straughan  in  these  suits.  He  did  not  find  time  to  do 
this  till  March  9,  1886.  He  then  prepared  it  in  duplicate;  and  it  was,  after 
being  approved  by  the  counsel  of  Hallwood,  sent  by  mail  to  the  parties  to  be 
signed.  The  Straughans  lived  in  Fayette  county,  and  Hallwood  in  Kanawha 
county,  some  13  miles  from  Charleston,  where  the  counsel  of  the  parties  lived. 
After  it  was  signed  by  the  parties,  it  was  returned  to  their  counsel;  and  the 
original,  returned  by  one  party  with  his  signature  attached,  had  then  to  be 
sent  to  the  other  party  to  obtain  his  signature.  This  consumed  time,  and  it 
took  aoi^e  11  days  after  these  compromise  agreements  were  prepared  before 
they  were  executed  by  all  the  parties;  that  is,  they  were  not  signed  and  sealed 
till  about  March  20, 1886.  But  in  drawing  them  they  had  been  antedated  some 
nine  days;  being  dated  as  of  the  time  the  terms  of  the  compromise  had  been 
verbally  fixed.  In  this  compromise  agreement,  as  thus  reduc^  to  writing,  and 
approved  by  the  counsel  of  the  parties,  was  this  provision:  ''The  theodolite 
and  set  of  drawing  instruments,  for  which  said  action  of  Mathew  Straughan 
vs.  Henry  S.  Hallwood  was  brought,  are  hereby  admitted  to  be  the  property 
of  Mathew  Straughan ;  and  the  said  Mathew  Straughan  thereby  agreed  to 
sell  said  theodolite,  and  so  much  of  said  set  of  drawing  instruments  as  the 
justice  gave  judgment,  to  said  Hallwood,  for  the  sum  of  $125,  on  the  follow- 
ing terms  and  conditions:  Said  Hallwood  was  to  have  90  days  from  the  date 
of  the  signing  and  sealing  of  this  agreement  to  pay  said  sum  for  said  theodo- 
lite and  part  of  set  of  drawing  instruments,  the  title  whereof  was  to  remain 
in  said  Mathew  Straughan  until  paid  for  by  said  Hallwood  according  to  this 
agreement;  and  by  express  contract  of  the  parties  the  time  for  paying  for  the 
same  as  above  provided  was  made  the  essence  of  this  agreement,  and,  in  de- 
fault thereof  by  said  Hallwood,  all  his  right,  title,  and  interest  thereto  or 
therein  was  to  be  gone  forever,  and  said  theodolite  and  part  of  set  of  drawing 
instruments  were  to  be  surrendered  up  to  said  Mathew  Straughan.      The 


Digitized  by 


Google 


398  80UTHSASTERN  BEFORTEB.  [W.Va. 

possession  of  said  theodolite  and  part  of  set  of  drawing  instraments  until 
paid  for,  or  default  was  made  in  tlie  payment  thereof,  as  above  provided,  was 
to  remain  with  James  H.  Sentz  and  W.  B.  Stevens,  trustees  of  the  Peerless 
Coal  Ck>mpauy,  who  shall  keep  the  same  safely,  subject  to  the  provisions  of 
this  agreement.  In  witness  wheceof  the  said  parties  have  hereunto  set  their 
respective  hands  and  seals  this  first  day  of  March,  1886." 

William  B.  Stevens,  one  of  the  trustees  of  the  Peerless  Coal  Company,  lived 
in  Cincinnati;  the  other  of  these  trustees  lived  in  Kanawha  county,  West  Vir- 
ginia, about  20  miles  from  where  Hall  wood  lived,  and  he  was  a  captain  of  a 
steam-boat,  and  was  absent  from  home  more  than  half  his  time.  Under  these 
circumstances,  this  theodolite  and  the  drawing  instruments  were  not  deliv- 
ered to  them  to  be  held  by  them  for  the  90  days  spoken  of  in  the  agreement; 
but  they  remained  in  the  possession  of  Hall  wood,  who  had  possession  of  them 
when  this  compromise  agreement  was  made.  He  was  not  called  upon  by 
Straughan,  nor  by  the  trustees  of  the  Peerless  Coal  Company,  for  this  prop- 
erty, and  no  inquiry  was  made  of  them  whether  there  had  been  delivered  to 
to  them  this  property;  and  it  is  doubtful  whether  either  of  these  trustees 
knew  that  they  were  to  have  the  possession  of  this  property  for  these  90  days. 
There  is  no  evidence  that  any  one  ever  gave  them  notice  that  there  was  any 
such  provision  in  this  compromise  agreement.  These  trustees  carried  on  the 
mining  of  the  coal  lands  of  the  Peerless  Coal  Company;  and  Hall  wood,  in  this 
county  of  Kanawha,  was  in  their  employment  as  a  mining  engineer,  and  in 
doing  this  work  a  theodolite  is  very  important.  This  theodolite  had  been  in« 
jured  before  this  compromise,  and,  till  repaired,  could  not  be  used ;  but  it  was 
worth  a  good  deal  more  than  $125.  Hall  wood  was  insolvent,  and  had  not  the 
means  to  pay  this  $125,  and,  under  these  circumstanceSt  he  was  anxious  to 
have  the  use  of  a  new  theodolite,  which  would  cost  some  $275.  About  six 
weeks  after  this  agreement  was  made,  he  proposed  to  Stevens,  one  of  the  trus- 
tees of  the  Peerless  Coal  Company,  and  the  chief  manager  of  its  mining  busi- 
ness, that,  if  he  would  let  him  have  $125  to  pay  to  Straughan  for  this  theodo- 
lite and  drawing  instruments,  he  could  then  exchange  them  for  a  new  theodo- 
lite, paying  the  difference  in  their  value;  and  the  trustees  of  the  Peerless  Coal 
Company  would  have  a  good  theodolite,  so  essential  to  the  carrying  on  of  their 
business  successfully,  and  he  would  have  the  means  of  doing,  probably,  the 
mining  engineering  for  them  better.  Stevens  agreed  to  this,  and  on  June  11, 
1886,  he  sent  him  a  check  on  the  Bank  of  Charleston,  payable  to  Straughan, 
for  this  $125,  and  it  was  promptly— probably  the  next  day— offered  to  the 
counsel  of  Straughan  as  a  payment  for  this  theodolite  and  drawing  instru- 
ments, under  this  agreement.  This  counsel,  who  thought  it  perfectly  clear 
that  Hallwood's  riffht  to  purchase  this  theodolite  and  drawing  instruments 
for  $125  expired  90  days  after  the  date  of  this  agreement,  March  1, 1886,  re- 
garded his  privilege  of  so  doing  had  then  expired  some  two  weeks  before,  and 
declined  to  receive  this  check,  assigning  this  as  his  reason.  The  check  was 
perfectly  good,  and  the  money  could  be  got  on  it  in  a  few  minutes  by  pre- 
senting it  at  the  bank.  He  said  that  for  this  reason  he  would  not  accept  this 
check,  but  he  would  write  to  Straughan,  and  ascertain  whether  he  would  take 
the  $125  then.  He  did  so,  and  he  declined  to  take  this,  and  let  Hall  wood  have 
the  theodolite  and  drawing  instruments.  On  the  other  hand,  Hallwood 
claimed  that  he  had  thus  offered  to  pay  this  $125  to  the  counsel  of  Straughan 
nearly  a  week  before  the  expiration  of  the  90  days  spoken  of  in  this  agreement 
as  the  time  which  he  was  to  have  within  which  to  pay  this  $125  for  the  theod- 
olite and  drawing  instruments,  as  it  was  to  be  90  days  from  the  date  of  the 
signing  and  sealing  of  this  agreement,  and  it  was  not  signed  and  sefded  by  the 
pturties  to  it  till  at^ut  the  twentieth  of  March,  1886. 

To  settle  this  controversy,  about  two  months  after,  Straughan  brought  an 
action  of  detinue  in  the  circuit  court  of  Kanawha  for  this  theodolite  and  draw- 
ing instruments;  but,  as  soon  as  he  brought  the  suit,  the  sheriff,  who  waa 


Digitized  by 


Google 


W.  Vs.]  8TRAUGHAN  V.  HALLWOOD.  399 

(ordered  to  take  possession  of  the  property,  ascertained  that  it  was  in  Cincin- 
nati. It  had  been  shipped  there  by  Hall  wood  to  Stevens  very  shortly  after  the 
counsel  of  Straughan  had  refused  Stevens*  clieck  in  payment  of  this  theodo- 
lite and  drawing  instruments,  because,  in  his  judgment  it  was  offered  to  him 
when  the  period  had  expired^  when  Hallwood  had  a  right  to  purchase  this  prop- 
erty for  the  $125.  Hallwood  kept  this  check  tor  about  a  month,  when,  as 
Straughan,  to  whom  it  was  payable,  would  not  receive  it,  he  returned  it  to 
Stevens,  who,  so  far  as  this  record  shows,  did  not  dispose  of  this  theodolite 
and  drawing  instruments,  as,  under  his  agreement  with  Hallwood.  he  was  to 
do,  and  purchase  a  new  one,  to  be  used  by  him  as  his  employe,  preferring  not 
to  do  so  till  the  controversy  about  it  between  Straughan  and  Hallwood  was  in 
some  way  settled,  though  he  was  obviously  prepared  to  pay  the  $125,  and  pur- 
chase the  new  theodolite  whenever  this  was  done.  But,  though  no  attempt 
seems  to  have  been  made  to  prevent  these  facts  from  coming  to  the  knowl* 
edge  of  the  plaintiff  or  his  counsel,  yet  they  knew  none  of  the  facts  occurring 
after  the  refusal  of  the  plaintiff's  counsel  to  receive  Stevens'  check  of  $125, 
except  that  this  property  had  all  been  shipped  to  Cincinnati,  which  was  as- 
certained by  the  sheriff.  As  soon  as  this  was  ascertained,  and  but  few  days 
after  the  institution  of  this  action  of  detinue,  the  chancery  suit  we  are  review- 
ing was  brought  in  the  circuit  court  of  Kanawha.  It  set  out  this  agreement 
of  compromise  between  these  parties,  dated  March  1, 1886,  stated  the  facts 
above  stated,  that  Hallwood  had  violated  this  agreement  by  keeping  posses- 
sion of  this  property,  and  not  handing  it  over  to  the  trustees  of  the  Peerless 
Coal  Company,  fraudulently,  as  is  charged;  that  he  never  paid  or  tendered  to 
the  plaintiff,  Straughan,  within  the  90  days,  the  $125,  the  price  at  which  he 
was  authorized  to  buy  this  property.  The  bill  then  states  that  the  plaintiff 
instituted  this  action  of  detinue  a^nst  Hallwood,  to  recover  this  property^ 
four  days  before  the  institution  of  this  chancery  suit,  but  that  he  had  discov- 
ered since  that  he  had  /raudtUenUy  removed  aU  this  property  to  Cincinnati. 
It  alleges  that  he  is  insolvent;  and  a  judgment,  therefore,  against  him  in  this 
action  of  detinue,  would  necessarily  be  worthless;  and  tl^t  the  plaintiff  is 
without  remedy,  save  by  the  process  of  a  court  of  equity,  which  can  take  hold 
of  the  person  of  Hallwood,  and  compel  him  to  discover  where  this  property  is, 
and  to  bring  it  back  into  this  state,  and  turn  it  over  to  the  possession  of  the 
court,  to  be  held  to  answer  the  result  of  this  action  of  detinue;  and  this  he 
prays  may  be  done,  and  that  he  be  enjoined,  as  well  as  his  agents,  from  in  any 
changing  the  condition,  possession,  or  situation  of  it,  except  to  comply  with 
the  order  of  this  court;  and  heaskstheappointniient  of  a  receiver  of  said  prop- 
erty, and  an  order  that  said  Hallwood  deliver  this  property  to  him,  to  answer 
this  action  of  detinue,  and  for  general  relief.  The  gist  of  this  chancery  suit 
was  evidently  the  fraudulent  removal  of  this  property  out  of  this  state  by 
Hallwood,  an  insolvent,  to  defeat  the  recovery  of  it  in  an  action  at  law  by  the 
plaintiff;  and  that,  as  it  was  still  in  his  possession,  he  might  by  a  court  of 
equity  be  compelled  to  deliver  it  up;  he  being  enjoined,  in  the  mean  time, 
from  disposing  of  it  to  any  person. 

The  facts  above  stated,  proved  in  the  cause,  do  not  sustain  these  allega- 
tions necessary  clearly  to  sustain  such  a  bilL  In  the  first  place*  the  defend- 
ant denies,  in  his  answer,  on  oath,  that  the  sending  of  this  property  by  him 
to  Cincinnati  was  done  with  this  or  any  other  fraudulent  purpose.  The 
proofii,  I  think,  show  that  the  property  was  not*  as  the  agreement  provided, 
placed  in  the  possession  of  the  trustees  of  the  Peerless  Coal  Company,  to 
be  held  for  the  90  days,  with  no  fraudulent  purpose,  but  simply  because 
one  of  these  living  in  Cincinnati,  and  the  other  20  miles  from  the  defend- 
ant, Hallwood,  it  was  inconvenient  to  deliver  this  property  to  them.  Was 
it  clear  beyond  dispute,  as  the  counsel  for  the  plaintiff  claims,  that  under  this, 
agreement,  when  Hallwood  tendered  the  $125  to  the  plaintiff  within  90  days 
from,  the  time  this  agreement  was  signed  and  sealed  by  the  parties,  about 
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March  20, 1886,  that  he  had  not  thereafter  a  right  to  said  property,  and  a  right 
to  send  it  to  Stevens  in  Cincinnati,  in  fulfillment  of  a  contract  or  agreement 
made  with  him  some  time  before,  which  contract  had  been  complied  with  by 
Stevens,  so  far  as  up  to  that  time  he  was  under  obligation  to  do  anything,  by 
sending  to  Hallwood  the  check  for  $125,  payable  to  the  plaintiff,  as  the  price 
of  this  property?  Can  it  be  said  that  this  contract  so  clearly  required  this 
money  to  be  paid  in  90  days  from  the  date  of  the  contract,  March  1, 1886,  that 
it  must  be  regarded  as  an  intentional  fraud  on  the  part  of  Hallwood  to  have 
pretended  to  regard  it  as  authorizing  the  payment  of  this  $125  in  90  days  from 
the  actual  signing  and  sealing  of  this  agreement,  and  not  in  90  days  from  its 
date?  The  words  of  the  contract  are :  "  Said  Hallwood  is  to  have  90  days  from 
the  date  of  the  signing  and  sealing  of  this  agreement  to  pay  said  sum."  Is 
it  incredible  that  he  really  believed  that  this  meant  90  days  from  the  actual 
signing  and  sealing  of  this  agreement,  that  is,  90  days  from  March  20,  1886, 
and  not  90  days  from  the  date  of  this  agreement,  March  1,  1886?  And  must 
we  regard  his  conduct  as  fraudulent,  when  based  on  this  interpretation  of  the 
contract?  No  doubt  he  knew  that  this  90  days*  time  was  of  the  essence  of 
the  contract,  and  that  he  would  have  no  right  to  pay  for  and  own  this  prop* 
erty  if  not  paid  for  in  90  days  from  March  20,  1886.  The  contract  declared 
on  its  face  that  the  time  for  paying  for  this  property,  this  $125  was  to  be  re- 
garded as  of  the  essence  of  the  contract.  It  is  both  common  sense  and  well 
settled  that,  by  the  express  stipulations  of  parties,  time  may  be  made  of  the 
essence  of  a  contract  in  a  court  of  equity  as  well  as  in  a  court  of  law,  though, 
without  such  express  stipulation,  it  is  not  in  a  court  of  equity  usually  regarded 
of  the  essence  of  a  contract.  See  Taylor  v.  Longstoorth,  14  Pet.  172,  174. 
The  counsel  for  the  appellant,  the  plaintiff  below,  in  his  argument,  seems  to 
regard  it  as  perfectly  dear  that  the  90  days  named  in  this  contract  must,  as  a 
le^  proposition,  run  from  March  1,  1886.  He  says:  '*This  contract  having 
declared  the  90  days  should  run  from  the  date  of  the  signing  and  sealing 
thereof,  and  having  made  that  date  the  first  of  March,  the  90  days  must  run 
from  that  time,  no  matter  when  the  contract  actually  took  effect,"  to  sustain 
which  proposition  he  refers  only  to  2  Pars.  Cont.  (6th  Ed.J  *664.  I  have  ex- 
amined this  authority,  and  it  is  not  to  my  mind  so  clear  tnat  it  sustained  the 
proposition  laid  down  by  appellant's  counsel.  He  says  "that  if  the  contract 
refers  to  *  the  day  of  the  date,*  or  '  the  date,*  and  expresses  any  date,  this  day, 
and  not  the  actual  making,  is  taken."  Parsons  refers  in  a  note  to  Styles  v. 
Wardle,  4  Barn.  &  C.  908,  and  Co.  Litt.  466,  as  sustaining  the  proposition 
he  lays  down;  and  also  to  Armit  v.  Breame,  2  Ld.  Raym.  1082.  These  authori- 
ties sustain  the  proposition  laid  down  by  Parsons,  but  they  go  no  further  than 
he  has  gone;  and  tliere  is  a  great  difference  between  the  phrases  "the  day  of 
the  date,"  or  the  "date,"  and  the  phrase  used  in  this  agreement  of  compro- 
mise, "the  date  of  the  signing  and  sealing  of  this  agreement. "  I  am  not  now 
prepared  to  say  that  this  does  not  mean  "the  day  of  the  actual  signing  and 
sealing  of  this  agreement,"  though  the  agreement  does  conclude,  "In  witness 
whereof  the  said  parties  have  hereunto  set  their  respective  hands  and  seals 
this  first  day  of  March,  1886."  It  may  be,  in  construing  this  contract,  that 
the  parties  may  be  concluded  and  estopped  from  showing  that  it  was  signed 
and  sealed  on  March  20, 1886,  or  any  other  day  than  March  1, 1886;  but  I  am 
not  at  present  satisfied  that  this  is  so,  and  I  do  not  propose  to  examine  the 
question,  or  express  any  opinion  on  the  subject,  as  the  question  in  this  case 
is  not,  as  it  is  in  the  detinue  case,  what  is  the  true  interpretation  of  this  con- 
tract in  this  respect.  But  I  will  inquire  simply  whether  its  meaning  is  so 
clearly  what  the  appellant's  counsel  contends  it  is  as  to  justify  us  in  conclud- 
ing that  it  was  known  to  the  defendant,  Hallwood,  that  this  was  its  meaning; 
and  in  acting  on  it  as  if  it  was  not,  and  pretending  he  thought  that  this  was 
not,  its  meaning,  we  are  justified  in  concluding  that  this  was  a  mere  pretense, 
And  he  was  acting  fraudtUently,   For  his  fraudulent  removal  of  the  property 
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from  the  state  must  certainly  be  proven,  to  sustain  an  interference  by  a  court 
of  equity,  as  was  asked  in  this  case.  It  would  not,  I  presume,  be  pretended 
that  if  A.  had  personal  property  in  his  possession  in  another  state,  and  B., 
daiming  it,  brought  an  action  of  detinue  for  it  against  A.  in  this  state,  that  a 
court  of  equity  would  enjoin  A.  from  disposing  of  it  on  a  bill  filed  in  this 
state  by  B..  and  compel  A.,  by  its  order,  to  bring  such  personal  property  into 
the  state,  to  answer  the  result  of  such  action  of  detinue,  simply  because  A. 
was  insolvent. 

'*But  it  is  contended  by  appellant's  counsel  that,  even  though  Hall  wood  may 
have  thought  that  he  had  a  good  title  to  this  property,  yet  it  was  fraudulent 
in  him  to  remove  it,  so  as  to  avoid  a  suit  which  Straughan  intended  to  bring 
against  him;  and  this  he  did  because,  when  this  property  was  sent  by  Hall- 
wood  out  of  the  state,  he  knew  perfectly  well  that  Straughan  claimed  It  to  be 
his  property."  This  he  certainly  did  know,  and,  if  he  removed  this  property 
to  avoid  aprocess  which  he  expected  Straughan  would  issue,  his  conduct  would 
have  been  fraudulent.  But  Hall  wood  expressly,  in  his  deposition ,  denies  that 
his  object  in  shipping  this  property  to  Stevens  out  of  the  state  was  to  prevent 
Straughan  from  getting  possession  of  them  by  legal  process  in  this  state;  and 
does  it  necessarily  follow  that  this  is  false  because  he  shipped  them  to  Stevens, 
according  to  his  contract  with  him,  directly  after  the  plaintiff's  counsel  re- 
fused to  accept  Stevens'  check  in  payment  of  the  property,  and  claimed  that  the 
plaintiff,  under  this  compromise  agreement,  was  not  then  bound  to  let  Hall- 
wood  have  this  property  for  the  $125,  the  amount  of  the  check?  This  con- 
clusion, from  these  facts,  that  the  defendant.  Hallwood,  by  sending  this  prop- 
erty to  Stevens  in  Cincinnati,  intended  to  keep  the  plaintiff  from  getting  pos- 
session of  this  property  by  legal  process  in  this  state,  seems  to  me  as  at  least 
questionable,  as  he  may  then  have  had  no  thought  that  Straughan  would  bring 
a  suit  for  this  property ;  and,  in  fact,  he  did  not  bring  any  such  suit  for  nearly 
two  months  afterwards.  If  Hallwood  had  clandestinely  or  secretly  sent  this 
property. to  Stevens  in  Cincinnati,  the  conclusion  that  he  did  it  fraudulently, 
to  prevent  a  suit  for  the  property  against  him  by  the  plaintiff,  would  have  been 
justified ;  but  the  evidence  shows  that  he  did  not  send  off  this  property  clandes- 
tinely, but  openly.  But  he  may  have  done  it  fraudulently ^  with  the  intent 
attributed  to  him  by  the  plaintiff  in  his  bill.  If  we  admit  that  he  did,  the  plain- 
tiff's bill  would  still  not  be  sustained,  unless,  when  it  was  filed,  this  property 
was  in  the  possession  of  Hallwood,  or  under  his  control,  though  it  was  in  Cin- 
cinnati; for  if  it  was  not  in  his  possession,  or  under  his  control,  on  September 
18,  1886,  when  this  chancery  suit  was  brought,  it  would  obviously  have  been 
improper  for  the  chancery  court,  in  this  cause,  to  have  entered  a  decree  re- 
quiring Hallwood  to  bring  this  property  back  into  this  state,  and  deliver  it  to 
a  receiver  of  the  court,  in  order  that  it  might  be  forthcoming  to  answer  this 
action  of  detinue.  It  would,  if  the  property  was  then  neither  in  his  possession 
nor  under  his  control,  obviously  be  impossible  for  Hallwood  to  obey  such  an 
order  of  the  court;  and  the  court  could  not  enter  such  an  order,  and  punish 
Hallwood  for  not  obeying,  when  it  was  impossible  for  him  to  obey  it,  even  if 
the  court  had  been  satisfied  that  he  had  fraudulently  removed  this  property 
out  of  the  state,  to  defeat  the  plaintiff  in  recovering  it  in  an  action  of  detinue 
against  him.  Now,  the  evidence  shows  that  this  property  had  been  in  Cin- 
cinnati in  the  possession  of  Stevens  for  some  two  months  before  this  suit  was 
brought,  and  that  Stevens  claimed  it  as  belonging  to  him,  or  to  the  Peerless 
Coal  Company,  because  it  had  been  purchased  of  Hallwood  more  than  two 
months  before  the  institution  of  this  suit.  An  order  of  the  chancery  court  re- 
quiring Hallwood  to  bring  this  property  back,  and  put  the  court  or  its  receiver 
in  the  possession  of  it^  would  have  been  vain  and  inoperative,  and  the  court 
had  no  means  of  enforcing  it,  for  the  imprisonment  of  Hallwood  till  he  obeyed 
this  order  would  have  been  not  only  vain,  but  unjust,  as  it  was  out  of  his  power 
to  obey  such  an  order. 

v.4s.E.no.6 — 26 
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But  it  is  said  the  receiver  of  the  circuit  court  of  Kanawha  could  have  sued, 
in  Cincinnati,  Stevens,  or  whoever  was  in  the  possession  of  this  property,  and, 
having  received  it,  he  could  have  brought  it  back  to  West  Virginia,  and  held 
it  to  answer  the  final  judgment  in  the  detinue  suit  against  Hailwood.  It  is 
true  that  a  court  of  one  state  has  the  power  to  appoint  a  receiver  to  take  pos- 
session of  property  in  another  state.  This  has  been  frequently  done  where 
the  property  is  that  of  a  company  owning  and  operating  a  railroad  running 
through  several  states.  See  EUia  y.  Railroad  Co,,  107  Mass.  1;  Wilmery. 
Railtjoay  Co,,  2  Woods.  418.  In  such  cases,  the  court  liaving  jurisdiction  of 
the  defendiint  can  legitimately  do  all  in  its  power  to  compel  the  defendant  to 
put  the  receiver  in  possession  of  the  property  in  another  state.  But,  as  the 
court  of  one  state  has  no  jurisdiction  outside  of  its  limits,  of  course  it  has  no 
power  to  remove,  or  cause  to  l)e  removed,  personal  property  from  another 
stiate,  so  as  to  bring  it  within  the  jurisdiction  of  the  state  in  which  is  the  chan- 
cery court  which  lu»  appointed  the  receiver.  If  this  can  be  done  without  con- 
test, the  personal  property  can  be  taken  possession  of,  and  removed  by  the  re- 
ceiver into  the  state  whose  chancery  court  has  i^pointed  the  receiver;  but,  if 
it  cannot  be  done  without  the  institution  of  a  suit  by  the  receiver  in  the  courts 
of  the  state  where  the  property  is  situated,  the  authorities  are  not  agreed  as 
to  whether  such  suit  can  be  brought  by  a  foreign  receiver  to  recover  property. 
In  some  cases,  it  has  been  allowed,  and  in  other  cases  it  has  been  refused. 
Such  suits  by  receiver  appointed  in  other  states  were  permitted,  and  recognized 
as  legitimate,  in  Baghy  v.  Railroad  Co.,  86  Fa.  St.  291;  Runh  v.  8U  John, 
29  Barb.  585;  Hurd  y.  City  qf  Blizabeth,  41  N.  J.  Law,  1.  But  the  oourts 
have  in  numerous  cases,  on  the  contrary,  held  that  such  suits  cannot  be  brought 
by  a  receiver  appointed  in  another  state.  See  Booth  v.  Clark,  17  How.  ^2; 
Insurance  Co.  v.  Needles,  52  Mo.  17.  See,  also,  on  this  question,  Insuranoe 
Co.  V.  Taylor,  2  Bob.  (N.  Y.)  278;  State  v.  Railroad  Co.,  15Fla.  202;  Warren 
V.  Bank,  7  Fhila.  156;  fffint.Y.  Insurance  Co.,  55  Me.  290.  In  the  case  of 
Booth  Y,  Clark,  17  How.  322,  Justice  Watnb,  delivering  the  decision  of  the 
supreme  court  of  the  United  States,  says:  ''The  receiver  has  no  extrater- 
ritorial power  of  official  action,  none  which  the  courts  appointing  him  can  con- 
fer, with  authority  to  go  into  a  foreign  jurisdiction  to  take  possession  of  the 
debtor^s  property;  none  which  can  give  him,  upon  the  principles  of  comity, 
the  privilege  to  sue  in  a  foreign  court  or  another  jurisdiction,  as  the  judgment 
creditor  himself  might  have  done,  where  the  debtor  may  be  answerable  to  the 
tribunal  which  the  creditor  may  seek."  Those  cases  in  which  the  courts  have 
permitted  a  receiver,  appointed  in  another  state,  to  sue  for  and  recover  prop- 
erty in  a  different  state,  have  apparently  based  their  decisions,  not  on  the  right 
of  such  foreign  receiver  to  bring  such  a  suit,  but  on  the  ground  that,  in  the 
particular  case  before  the  court,  he  ought  to  be  permitted  to  prosecute  such 
suit  as  a  matter  of  comity  only;  and  that  in  many,  if  not  all,  cases,  where 
the  rights  of  their  own  citizens  would  be  injuriously  affected  by  extending 
such  comity  to  a  foreign  receiver,  it  ought  not  to  be  extended;  and  the  courts 
which  are  most  favorable  to  the  allowing  of  a  foreign  receiver  to  sue  in  their 
courts,  as  a  matter  of  comity  and  convenience,  are  careful  to  protect  the  riffhts 
of  their  own  citizens  as  creditors  to  the  property  of  the  debtor  within  their 
jurisdiction,  as  against  the  claims  of  a  receiver  appointed  by  the  court  of  chan- 
cery in  another  state.  See  Bagby  y.  Railroad  Co.,  86  Pa.  St.  291;  Hunt  v. 
Insuranoe  Co.,  55  Me.  290;  Hurd  v.  City  qf  Blizaheth,  41  N.  J.  i^w,  1; 
Bunk  Y.  St.  John,  29  Barb.  585;  BarUm  y.  Barbour,  104  U.  a  128. 

To  avoid  the  difficulties  which  beset  a  receiver  in  suing  for  property  in  an- 
other state,  the  practice  has  arisen  of  forcing  the  party  whose  property  is  to 
be  taken  possession  of  by  a  receiver  to  convey  it  by  a  tormal  deed  or  assign- 
ment to  the  receiver,  which  may  enable  him  to  bring  suits  in  some  states  where 
his  right  to  bring  the  suit  might  not  be  recognized.  See  Braydon  v.  Church, 
7  Mich.  36.    These  authorities  are  conflicting,  and  I  have  not  examined  the 
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question  suffldentlj  to  f orm  any  definite  opinion  on  the  question  whether,  if 
the  circuit  court  in  this  case,  as  asked  by  the  phiintiff»  liad  appointed  a  receiver 
of  this  theodolite  and  drawing  instruments,  the  courts  of  Ohio  would  or  would 
not  have  permitted  him  to  have  brought  an  action  of  detinue  or  trover  against 
Stevens,  and  to  recover  this  property  or  its  value,  and  bring  it  within  the  ju- 
risdiction and  control  of  the  circuit  court  of  Kanawha,  West  Virginia,  to  an- 
swer the  final  decision  of  the  action  of  detinue  by  the  plaintiff  against  Hall- 
wood;  or  whether,  if  the  circuit  court  of  Kanawha  had  by  a  decree  in  this 
cause,  and  its  power  over  Hall  wood,  the  defendant  and  Straughan,  the  plain- 
tiff, compelled  them  to  have  executed  a  transfer  of  all  their  interest  in  this 
property  to  its  receiver,  the  courts  of  Ohio  would  have  permitted  him  then  to 
have  brought  such  a  suit  or  suits  against  Stevens  for  such  a  purpose.  I  have 
not  deemed  it  necessary  to  determine  this  question ;  for  if  we  considered  that 
the  receiver  of  the  circuit  court  could  in  any  way  have  been  empowered  to 
bring  such  suits  to  recover  this  property  of  Stevens,  and  that  the  Ohio  courts 
would  have  permitted  such  suits  to  have  been  brought  for  such  purpose,  it 
seems  to  me  clear  that  the  circuit  court  of  Kanawha  ought  not  to  have  ap- 
pointed such  receiver  with  such  power  in  this  cause.  For,  in  the  prosecution 
of  such  suit  in  Ohio  against  Stevens,  there  could  be  no  recovery  against  him 
if  Hall  wood  had  a  good  title  to  this  property  when,  under  the  sale  or  pledge  of 
it,  he  had  put  Stevens  in  the  possession  of  it;  so  that  the  receiver  would,  in 
such  suit,  have  had  to  prove  that  the  plaintiff,  Straughan,  had  a  good  title  to 
this  property,  and  not  Hallwood.  If,  then,  this  would  have  been  in  issue  in 
such  suit  by  the  receiver,  what  is  the  use  of  his  being  appointed,  as  the  plain- 
tiff, Straughan,  can  successfully,  without  the  interference  of  a  court  of  equity, 
recover  this  property  or  its  value  in  the  Ohio  courts  as  readily  as  the  receiver 
could?  The  right  of  the  plaintiff  to  bring  such  suit  no  one  disputes,  or  could 
dispute,  while  the  right  of  the  receiver  to  institute  such  a  suit  would  no  doubt 
be  disputed,  and,  perhaps,  he  would  not  be  entertained  to  try  such  suits  in  the 
Ohio  courts.  The  remedy  of  the  plaintiff  for  the  wrongs  he  asserts  he  has 
sustained  would,  by  no  decree  which  the  court  could  render  in  this  cause,  be 
at  all  improved  or  rendered  less  onerous.  In  fact,  it  is  shown  by  the  evidence 
that,  while  Stevens  lives  in  Ohio,  he  is  frequently  in  the  county  of  Kanawha, 
West  Virginia,  as  manager  of  the  Peerless  Coal  Company,  managing  its  min- 
ing; and  the  plaintiff,  if  he  chose,  could  institute  such  a  suit  against  him  in 
the  circuit  court  of  Kanawha.  It  is  not  pretended  that  he  is  not  able  pecun- 
iarily to  pay  any  judgment  which  could  be  rendered  against  him  in  such  suit. 
The  court,  therefore,  could  render  no  decree  on  the  original  bill  and  proofs  in 
the  cause  in  behalf  of  the  plaintiff,  and  could  do  nothing  but  dismiss  the  bill. 
Was  the  plaintiff's  case  rendered  any  better  by  his  supplemental  bill?  It 
seems  to  me  it  was  not.  It  in  substance  alleges  that  since  the  filing  of  the 
bill,  the  defendant,  Hallwood,  had  received,  only  the  day  before  the  sup- 
plemental bill  was  filed,  by  leave  of  the  court,  $125  from  Stevens,  upon  his 
pledge  of  this  theodolite  and  drawing  instruments,  made  when  he  sent  them 
to  Stevens  in  Cincinnati,  some  two  months  before  the  institution  of  this  chan- 
cery suit;  and  that  Hallwood  had  this  identical  $125  in  his  possession,  and 
had,  only  the  day  before  the  filing  of  this  supplemental  bill,  so  sworn  in  his 
deposition  then  being  taken;  and  he  produced  the  notes  making  up  this  $125, 
and  he  tendered  them  to  the  plaintiff's  counsel  in  full  payment  of  thepiiceof 
this  theodolite  and  drawing  instruments,  as  fixed  by  this  compromise  agree- 
ment, dated  March  1,  1886.  And  this  supplemental  bill  prays  that  he  be  en- 
joined from  parting  with  these  notes,  and  be  required  to  pay  them  over  to  a 
receiver  of  this  court,  when  appointed,  to  be  used,  if  necessary,  in  redeeming 
this  theodolite  and  drawing  instruments  of  Stevens;  and,  if  this  cannot  be 
done,  then  to  be  used  in  paying  the  plaintiff's  just  claim  so  far  as  it  will  pay 
it,  in  case  he  cannot  get  the  property  itself  under  the  control  of  the  court,  and 
for  general  relief.     The  injunction  asked  has  been  granted.     If  all  the  facts 
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claimed  by  this  supplemental  bill  wore  proven,  could  the  court  render  any 
decree  based  upon  it  in  favor  of  the  plaintiff?  It  seems  to  me  it  could  not. 
When  a  supplemental  bill  is  based  on  facts  occurring  since  the  institution  of 
the  suit,  and  seeks  relief  only  against  the  original  defendant,  no  new  parties 
being  introduced,  it  is  the  nature  of  an  amendment  of  the  original  bill,  and 
must  be  read  with  it,  and  the  two  must  be  regarded  as  one  bill;  just  as  when 
an  amended  bill  Is  filed,  merely  correcting  statements  in  an  original  bill,  the 
two  are  regarded  as  constituting  one  bill.  This  proposition  is  abundantly  sus- 
tained by  the  authorities.  See  Hill  v.  Hilh  10  Ala.  527 ;  Cunningham's  Adm'r 
V.  Rogers,  14  Ala.  147;  Qillett  v.  Hall,  13 Conn. 434;  Mason  w .  Railroad  Co. , 
52  Me.  107;  Clark  v.  Society,  46  N.  H.  272;  Chouteau  v.  Rice,  1  Minn.  106, 
(Gil.  83.)  It  would  seem  to  follow  that  if,  on  the  original  bill,  when  all  im- 
perfections in  it  are  disregarded,  and  the  evidence  in  the  cause,  the  plaintiff 
has  no  cause  of  action  at  the  time  of  filing  his  original  bill,  he  could  not 
maintain  his  suit  by  filing  a  supplemental  bill  setting  up  a  cause  of  action 
that  had  accrued  after  the  original  bill  was  filed,  even  though  it  arose  out  of 
the  same  cause  of  action  that  was  the  subject  of  the  original  bill.  A  new 
cause  of  action  should  not  thus  be  permitted  to  be  presented  by  a  supple- 
mental bill;  for,  such  supplemental  bill  being  a  part  and  an  addition  to  the 
original  bill,  and  to  be  read  with  it,  to  permit  this  would  be  to  violate  the  ob- 
vious principle  that  in  every  case  the  cause  of  action  must  exist  at  the  time 
the  suit  is  brought.  This  seems  to  be  recognized  by  the  Alabama  decisions. 
See  Hill  v.  Hill,  10  Ala.  527;  Vaughan  v.  Vaughan'a  Heirs,  30  AJa.  330, 834. 
See,  also,  Milner  v.  MUner,  2  Edw.  Ch.  114,  where  it  was  held  that  a  com- 
plainant cannot  file  a  supplemental  bill  to  introduce  new  facts  which  have 
occurred  since  the  filing  of  the  original  bill,  and  upon  which  a  decree  can  be 
had  without  reference  to  the  original  bill.  The  complainant  in  such  case 
should  dismiss  his  old  bill,  and  file  an  entirely  new  one.  The  law  as  I  have 
stated  it,  sustained  by  the  Alabama  decisions,  while  not  disputed,  so  far  as  I 
know,  is  nevertheless  qualified  by  the  decision  in  Pin<!h  v.  Anthony,  10  Al- 
len, 471, 477.  Chapman,  J.,  in  delivering  the  opinion  of  the  court,  on  page  477, 
says:  **  We  have  found  no  authority  that  goes  so  far  as  to  authorize  a  party 
who  has  no  cause  of  action  at  the  time  of  filing  his  original  bill  to  file  a  sup- 
plemental bill,  in  order  to  maintain  his  suit  upon  a  cause  of  action  that  ac- 
crued after  the  original  bill  was  filed,  even  if  it  arose  out  of  the  same  transac- 
tion that  was  the  subject  of  the  original  bill.  It  would  seem  to  be  contrary 
to  principle  to  allow  it  to  be  done.  Milner  v.  Milner,  2  Edw.  Ch.  114,  is  an 
authority  against  allowing'  a  new  cause  of  action  to  be  stated  in  a  supple- 
mental bill.  But  the  plaintiff  may,  by  means  of  a  supplemental  bill,  intro- 
duce into  his  case  facts  that  have  occurred  since  the  origmal  bill  was  filed. 
The  extent  to  which  this  may  be  done  is  not  definitely  settled,  but,  if  he  goes 
too  far  in  this  respect,  the  defendant  has  opportunity  to  object  to  it  when 
leave  is  asked  to  file  the  supplemental  bill,  {Pedrick  v.  White,  1  Mete.  76;)  or 
by  demurrer  to  the  bill  for  that  cause  after  it  is  filed.  In  this  cause,  the  de- 
fendant did  demur,  but  did  not  present  this  as  a  ground  of  demurrer.  Finch 
V.  Anthony,  8  Allen,  536.  The  cause  was  sent  to  a  master,  and  was  recom- 
mitted to  him,  by  consent  of  both  parties,  for  the  purpose  of  being  fully  heard 
on  its  merits;  and  it  has  been  so  heard,  and  his  report  embraces  every  matter 
that  would  have  been  needful  if  a  new  bill  had  been  filed.  The  objection  to 
the  supplemental  bill  ought,  therefore,  to  be  regarded  as  waived.  Pingree 
V.  Coffin,  12  Gray,  288,  323;  Story,  Eq.  PI.  528,  and  note;  Underhill  v.  Van 
Cortlandt,  2  Johns.  Ch.  369." 

The  two  cases  referred  to  really  throw  no  light  on  the  subject,  not  being 
cases  in  which  any  supplemental  bill  was  filed,  and  merely  showing,  in  certain 
cases,  a  party  may  waive  his  right  by  not  objecting  at  the  proper  time;  and 
what  is  said  in  Story  amounts  to  no  more,  except  that  in  the  note  it  is  said 
that  ''when  the  matter  which  aiises  subsequent  to  the  filing  of  the  bill,  and 
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properly  the  subject  of  a  supplemental  bill,  is  stated  by  amendment,  and  the 
defendant  answers  the  amended  bill,  it  is  too  late  to  object  to  the  irregularity 
at  the  hearing."  This  is  doubtless  true;  for  as  the  plaintiff  had  a  good  cause 
of  action,  and  the  new  matter  could  have  been  legitimately  brought  in  by  a 
supplemental  biU,  the  bringing  of  it  irregularly  by  an  amended  bill  was  a 
matter,  not  of  sul^tance,  but  of  form,  and  might  well  be  regarded  as  waived 
by  not  making  any  objection  at  the  proper  time,  but  answering  such  bill. 
But  this  would  be  very  different  if  the  facts  arising  since  the  original  bill 
were  really  the  only  facts  upon  which  the  plaintiff  had  any  cause  of  action; 
tbei-e  being  no  facts  existing  which  gave  the  plaintiff  any  cause  of  action 
when  the  original  bill  was  filed.  In  the  case  before  us,  this  supplemental  bill 
was  filed  December  10,  1886,  while  the  deposition  of  Hallwood,  the  defend- 
ant, was  being  taken ;  and  nothing  whatever  was  done  afterwards,  excepting 
the  finishing  of  his  examination,  and  the  examination  of  a  witness  two  days 
after,  whose  evidence  was  really  immaterial.  All  the  evidencer  thus  taken 
after  the  filing  of  this  deposition  had  reference  solely  to  the  matter  in  the 
original  bill,  and  in  no  manner  related  to  the  new  matter  set  out  in  the  sup- 
plemental bill.  In  less  than  a  month  afterwards,  the  court  beard  the  case, 
and  dismissed  the  bill  and  supplemental  bill.  Even  if  the  defendant  could 
waive  an  objection  based  on  the  fact  that  the  plaintiff  had  no  cause  of  action 
when  he  instituted  his  suit,  but  it  arose  subsequently,  there  was  certainly  no 
such  waiver  to  be  inferred  from  anything  done  by  him  in  this  cause  subse- 
quent to  the  filing  of  this  supplemental  bill.  But  it  does  not  seem  to  me  that 
mere  failure  to  object  to  its  filing,  or  to  demur  to  it,  could  in  no  case  prevent 
his  relying  on  the  fact  that  the  evidence  showed  that  when  the  plaintiff  had 
brought  his  suit,  and  filed  his  bill,  he  had  no  cause  of  action.  There  is  an- 
other objection  to  this  supplemental  bill,  so  fatal  that  the  court  was  bound  to 
dismiss  it  at  the  hearing.  The  supplemental  bill  being  but  an  addition  to  the 
bill,  and,  as  a.sked  for  on  the  very  face  of  this  bill,  to  be  read  with  it,  of  course 
no  decree  could  be  rendered  upon  it  if  it  was  based  upon  grounds,  and  sought 
a  redress,  utterly  inconsistent  with  the  original  bill.  In  such  case,  the  court, 
at  the  hearing,  might  give  to  the  statements  and  grounds  set  out  in  the  orig- 
inal bill  and  in  the  supplemental  bill  a  liberal  construction,  so  as  to  reconcile 
them,  and  might  not  repress  the  plaintiff^s  relief  simply  because  some  of  the 
statements  of  the  supplemental  bill  were  in  conflict  with  statements  in  the 
original  biU.  Chouteau  v.  Rice^  1  Minn.  106,  (Gil.  83.)  But  it  could  do  no 
more.  If,  after  this  were  done,  it  still  appeared  that  the  grounds  on  which 
the  original  bill  was  based  were  utterly  inconsistent  and  irreconcilable  with 
the  grounds  on  which  the  supplemental  bill  was  based,  the  court  could  grant 
no  relief  to  the  plaintiff  on  bis  supplemental  bill.  The  ground  on  which  the 
supplemental  bill  is  based  is  that  the  theodolite  and  drawing  instruments  were 
a  trust  fund  in  the  hands  of  the  defendant,  Hallwood,  for  the  use  of  the 
plaintiff;  and  he  having,  by  a  sale  or  pledge  of  them,  received  $125  in  bank- 
notes, which  were  still  in  his  hands,  and  could  be  clearly  identified,  these 
bank-notes,  in  their  new  form,  should  be  rendered  liable  to  all  the  rights  of  the 
plaintiff,  just  as  the  original  property  held  in  trust  could  have  been  held  had 
it  not  been  wrongfully  converted  into  these  notes.  This  claim  is  based  on 
the  familiar  principle  that  where  a  trust  fund  has  been  wrongfully  converted 
into  another  apecies  of  property,  if  its  identity  can  be  traced,  it  will  be  held 
in  its  new  form,  liable  to  the  rights  of  the  original  owner  or  cestui  qus  trust. 
The  appellant's  counsel  refers  to  Bank  v.  Insurance  Co.,  104  U.  S.  54;  26 
Amer.  Law  Reg.  71,  (February,  1887,)  and  notes  to  Fletcher  v.  Sharpe,  9  N. 
E.  Rep.  142,  decided  by  supreme  court  of  Indiana;  and  2  Story,  Eq.  PI.  88  12, 
58, — as  establishing  this  legal  proposition,  which  he  states  in  his  brief.  There 
is  no  question  but  these,  and  an  innumerable  number  of  cases  show  clearly 
that  this  is  the  law.  The  difficulty  is,  the  evidence  shows  beyond  controversy 
that  the  defendant,  Hallwood,  never  did  occupy  any  confidential  relation  of 
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any  sort  to  the  plaintiff,  Straughan,  and  the  properf^  in  controversy  neyer  was 
a  trast  fund  in  the  bands  of  Hall  wood  for  the  use  of  Straughan,  and  therefore 
this  law  has  no  sort  of  application  in  this  cause.  The  plaintiff  brought  an  action 
of  detinue  against  the  defendant  for  this  property,  which  he  could  not  have  done 
if  the  plaintiff  held  it  for  his  use  as  trustee.  But  his  only  remedy  against  his 
trustee,  the  defendant,  would  have  been  by  a  suit  in  equity.  In  his  original  bill, 
the  plaintiff  maintains  the  same  attitude  that  he  assumed  when  he  brought  his 
action  of  detinue.  In  fact,  the  original  bill  was  filed  as  an  auxiliary  proceed- 
ing to  aid  the  plaintiff  in  bis  action  of  detinue,  by  compelling  the  defendant, 
or  a  receiver  of  the  court,  to  bring  the  property  in  dispute  back  into  this  state 
from  the  state  of  Ohio,  so  that  it  might  be  here  to  answer  the  judgment  an- 
ticipated in  the  action  of  detinue  then  pending.  The  claim  that  the  plaintiff 
was  the  legal  and  equitable  owner  of  the  property  which  the  defendant  had 
wrongfully  got  possession  of,  under  a  false  claim  that  the  defendant  was  the 
legal  and  equitable  owner  of  the  property,  which  is  the  ground  on  which  the 
original  bill  is  based,  is  wholly  inconsistent  with  the  ground  on  which  the 
supplemental  bill  is  based, — that  the  defendant  held  this  property  as  trustee 
for  the  use  of  the  plaintiff,  and  had  wrongfully  converted  it  into  bank-notes. 
The  two  grounds  are  utterly  irreconcilable,  and  for  this  reason,  as  well  as  the 
others  I  have  assigned,  this  supplemental  bill  should  have  been  dismissed. 

There  was  no  error,  therefore,  in  the  decree  of  the  circuit  court  of  Ka- 
nawha of  January  18,  1887,  appealed  from,  and  it  must  be  affirmed,  and  the 
appellee  must  pay  to  the  appellant  his  costs  in  this  court  expended,  and  $30 
damages. 

JoHNSOH,  Smtdbb,  and  Woods,  JJ.,  concurred. 

(SO  W-  Vft.  Stf) 

Hbaynbs  «•  Morgan. 
(Supreme  Cowrt  of  Appeals  of  West  V^rgirUa.    November  19, 1887.) 

1.  SrscnriG  Pkbfobicamob— Dbfeot  in  Title. 

Equity  will  not  require  a  vendee,  who  has  puxohased  by  writing  reqidzingdeedof 
general  warranty,  to  pay  all  the  purchase  money,  when  a  part  of  the  land  sold  is 
claimed  by  others,  and  ue  title  thereto  Is  defective.  If  the  purchaBor  can  show 
clearly  that  the  title  is  defective,  equity  will  not  require  him  to  pay  the  puxtshase 
mcmey  until  such  defect  is  removed,  or  a  proper  abatement  is  decreed,  if  the  ven- 
dee insfsts  on  having  as  much  as  he  can  have  under  good  title. 

S.  Sams. 

Where  a  vendor  files  his  bill  to  subject  land  for  the  payment  of  the  purchase 
money,  and  the  vendee  answers  and  says  that  several  poruons  of  the  land  aie  held 
by  others,  naming  them,  by  title  paramount,  and  shows,  in  Us  answer,  that  the 
grounds  on  which  such  third  persons  claim  portion^  of  said  land  are  such  as  will 
put  a  reasonable  man  in  just  apprehension  of  losing  his  land,  the  plaintiff,  if  he 
does  not  concede  this,  must  amend  his  bUl,  and  set  out  spedflcally  all  the  facts 
within  his  knowledge  with  reference  to  the  claim  of  such  tnird  parties;  and  if  he 
insists  his  own  title  is  good,  and  the  land  is  his,  then  he  must  make  such  third  par- 
ties whose  claims  he  disputes  defendants  to  the  bill,  so  that  a  proper  decree  may 
be  entered,  protecting  the  rights  of  all  parties  interested. 

(SyUalms  by  the  Court.) 

Appeal  from  circuit  court,  Upshur  county;  Hekbt  Braitnon,  Judge. 

In  equity.  Bill  of  complaint  of  J.  W.  Heavner,  executor  of  Ellas  Heavner, 
deceased,  against  Morgan  Morgan  and  W.  G.  L.  Totten,  asking  for  the  specific 
performance  of  a  contract  for  the  sale  of  lands.  Judgment  was  renderod  for 
the  defendant  Morgan  Morgan,  whereupon  plaintiff  appeals. 

C,  C,  Uigginhotham,  for  appellant.    A,  M,  Poundstone,  for  appellee. 

Johnson,  P.  J.  On  the  sixth  day  of  April,  1854,  John  McWhorter  and 
Alexander  S.  Withers  arid  wife  conveyed  to  Leonard  Crites  "all  the  following- 
described  tract  or  parcel  of  land,  lying  and  being  in  the  county  of  Upshur,  be- 
ing lot  No.  14,  the  division  of  a  tract  of  thirty  thousand  acres  sold  as  delin* 
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quen t  and  fcnrf  eited  in  the  county  of  Lewis,  by  commissioners  of  delinquent  and 
forfeited  land  for  said  county  of  Lewis,  ^s  forfeited  in  the  names  of  Jolin  Dans- 
port  and  others,  as  by  the  plat,  constituting  part  of  the  record  in  said  cause,  in 
the  clerk's  office  of  the  circuit  court  of  Lewis  county,  \«ill  more  fully  and  at 
large  appear;  the  said  lot  No.  14  containing  one  thousand  acres,  more  or  less.** 
Leonaiti  Crites,  by  the  third  clause  of  his  will,  dated  July  25,  1866,  and  ad- 
mitted to  probate  on  the  thirteenth  day  of  April,  1869,  *lde vised  to  his  sons 
John  D.  Crites  and  William  M.  Crites  all  the  lands  lying  on  the  east  side  of 
Buckhannon  river,  improved  and  unimproved,  each  having  an  equal  interest 
therein."  By  the  fourth  clause  of  said  will,  he  "devised  to  Joseph  Crites, 
Abraham  Crites,  Mary  Crites,  Catherine  Crites,  and  Itebecca  Crites  the  res- 
idue of  the  unsold  lands  on  the  west  side  of  Buckhannon  river;  each  having 
an  equal  interest  therein."  On  the  eighth  day  of  September,  1870,  John  D. 
Crites  and  wife,  William  M.  Crites  and  wife,  Elizabeth  Ciites,  widow  of  Leon- 
ard Crites,  and  Mary  Crites,  Catherine  Crites,  and  Hebecca  Crites  conveyed, 
by  deed  of  that  date,  to  Thomas  Selby,  '*all  that  certain  piece  or  parcel  of  land 
situated  in  the  said  county  of  Upshur  and  state  of  West  Virginia,  on  the  east 
bank  of  the  Buckhannon  river,  and  bounded  and  describ^  as  follows,  to- 
wit,"  etc.  The  metes  and  bounds  are  set  out.  The  deed  continues:  **  Con- 
taining two  hundred  and  three  acres,  be  the  same  more  or  less;  it  being  the 
same  land  devised  to  John  D.  Crites  and  William  M.  Crites  by  the  last  will 
and  testament  of  Leonard  Crites,  deceased."  In  a  chancery  suit  in  the  name 
of  H.  B.  Clark  against  Thomcts  Selby  and  otTiers,  the  said  land  was  sold,  and 
purchased  by  W.  Q.  L.  Totten,  to  whom  the  sale  was  confirmed;  and  C.  C. 
Higginbotham,  the  special  commissioner  appointed  for  the  purpose,  conveyed 
the  same  to  him  by  the  same  metes  and  bounds  as  are  in  the  deed  from  the 
devisees  of  Leonard  Crites  to  said  Selby.  By  written  contract,  executed  on 
the  fourteenth  day  of  October,  1874,  for  the  consideration  of  •2,500,— $500 
cash;  $416.66f  costs  to  be  paid  on  the  fourteenth  day  of  April,  1875 ;  •604.16| 
on  the  fourteenth  October.  1875;  $604. 16|  on  the  fourteenth  day  of  April, 
1876;  and  $325  on  the  fourteenth  day  of  October,  1876,— the  said  W.  G.  L. 
Totten  sold  said  tract  of  land  to  Morgan  Morgan,  describing  it  as  ''a  tract  or 
parcel  of  land  situated  in  Upshur  county,  West  Virginia,  on  the  right  hand 
fork  of  the  Buckhannon  river,  adjoining  lands  of  James  Ross,  Abraham 
Crites,  Jacob  Crites,  and  others,  and  the  same  tract  of  land  conveyed  by  John 
Crites  and  other  heirs  of  Leonard  Crites,  deceased,  to  Thomas  Selby,  and  this 
day  sold  by  C.  C.  Higginbotham,  commissioner  in  the  chancery  cause  of  H, 
B,  Clark  against  Thomas  Selby  and  others,  in  the  county  court  of  Upshur 
county,  to  the  said  W.  G.  L.  Totten;  containing  two  hundred  and  three  acres. 
And  the  said  W.  G.  L.  Totten  hereby  binds  himself  to  execute  to  the  said 
Morgan  Morgan  a  deed  for  said  tract  of  land,  on  the  fourteenth  day  of  April, 
1876,  with  covenants  of  general  warranty."  All  the  purchase  money  was 
paid  except  the  last  note  of  $325,  which  was  dated  October  14, 1874,  due  two 
years  after  date,  with  interest  from  the  date.  On  the  fourteenth  day  of  Oc- 
tober, 1875,  the  said  Totten,  for  value  received,  assigned  the  said  note  toElias 
Heavner. 

Elias  Heavner  filed  his  bill  in  the  circuit  court  of  Upshur  oounty,  in  which 
he  set  out  these  facts,  or  a  part  of  them.  He  exhibited  the  contract  from  Tot- 
ten to  Morgan,  the  unpaid  note  for  purchase  money,  the  assignment  thereof 
to  himself;  also  the  fact  that,  in  pursuance  of  the  contract,  Totten,  on  the 
twenty-seventh  day  of  January,  1881,  executed  a  deed  with  general  warranty 
to  said  Morgan  for  said  land,  and  acknowledged  the  same  for  record,  but  that 
Morgan  refused  to  accept  it,  and  tenders  the  deed  as  an  exhibit  with  his  bill 
He  further  alleges  that  the  said  tract  of  land  contains  208  acres.  The  plain- 
tiff prayed  for  a  specific  performance  of  said  contract,  and  that  said  land 
might  be  sold,  and  the  proceeds  applied  to  the  payment  of  the  unpaid  purchase 
money.    The  said  Morgan  and  Totten  were  made  defendants  to  Ihe  bill. 
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Morgan  answered  the  bill,  admitting  the  sale,  exhibited  the  contract;  and 
farther  said:  "That  an  exact  quantity,  of  land  is  specified  in  said  contract,  as 
sold  to  him,  to-wit,  203  acres.  *  *  *  That  said  Totten  did  not,  in  said 
written  contract,  gives  metes  and  bounds  to  lands  sold  to  defendant,  but  de- 
scribed the  same  as  adjoining  lands  of  James  Ross,  Abraham  Crites,  Jacob 
Crites,  and  others,  and  the  same  tract  of  land  conveyed  by  John  D.  Critesand 
others,  heirs  of  Leonard  Crites,  deceased,  to  Thomas  Selby.  Said  land,  when 
so  conveyed  to  Selby.  was  not  surveyed.  *  *  *  That  all  the  bonds  or  notes 
made  to  him  by  said  Totten,  specified  in  said  contract,  have  been  paid,  except 
the  bond  for  $325.  ♦  ♦  *  That,  something  more  than  a  year  after  said 
purchase,  defendant  learned  that  there  were  not  203  acres  of  land  in  the  tract 
so  sold  to  him  by  said  Totten ;  that  a  part  of  the  land  embraced  in  said  con- 
tract was  owned  by  James  Boss,  and  part  by  Mrs.  Ely, — and,  as  soon  as  de- 
fendant learned  said  fact,  he  so  informed  said  Totten.  At  first,  said  Totten 
claimed  that  all  the  land  he  sold  to  said  defendant  he  owned,  but  afterwards 
admitted  that  Mrs.  Ely  and  James  Boss  would  hold  those  parts  claimed  by 
them,  which  had  been  embraced  in  said  contract;  and  therefore  said  Totten 
made  an  effort  to  purchase  said  parts  from  said  Boss  and  D.  D.  T.  Farnsworth, 
agent  of  Mrs.  Ely,  but  failed  to  do  so,  and  has  not  purchased  the  same.  De- 
ducting the  portions  embraced  in  said  contract  (and  also  embraced  in  the  deed 
filed  by  the  plaintiff  with  his  bill  as  Exhibit  G)  claimed  and  owned  by  Mrs. 
Ely  and  said  Boss,  defendant  alleges  there  is  a  deficiency  in  the  quantity  of 
said  203  acres.  Instead  of  203  acres,  there  is  only  167  acres  and  48  square 
poles;  making  a  deficiency  of  35  acres  and  112  square  poles.  Defendant  says 
he  has  already  paid  and  overpaid  for  the  true  quantity  of  land  so  sold  to  him 

by  said  Totten,  and  has  overpaid  the  same,  to-wit,  $— ,  and  is  entitled  to 

recover  the  same  from  him;  and  is  entitled  in  this  suit,  as  against  the  plain- 
tiff, to  have  said  bond  for  $325  canceled.  *  *  *  Xhat  he  refused,  and 
herein  refuses,  to  receive  the  deed  filed  with  plaintiff's  bill,  *  *  *  for  the 
reason  that  the  metes  and  bounds  thereof  embrace  lands  which  were  not  owned 
by  said  Totten  at  the  time  of  said  sale.  Defendant  prays  that  the  true  quan- 
tity so  owned  by  said  Totten,  and  the  metes  and  bounds  thereof,  be  ascer- 
tained by  proper  proceedings  herein,  and  that  a  deed  be  required  herein  from 
said  Totten  to  defendant  setting  forth  and  embracing  the  true  quantity,  and 
the  true  metes  and  bounds,  of  said  land  so  owned  by  said  Totten  at  the  time 
of  his  sale  to  defendant." 

On  the  eighteenth  day  of  February  the  court  entered  an  order  referring 
the  cause  to  a  commissioner  to  ascertain  and  report  what  amount  of  purciiase 
money  in  the  bill  mentioned  has  been  paid  on  the  land  therein  mentioned,  and 
to  whom;  to  ascertain  and  report  whether  the  deed  filed  with  the  bill  as  Ex- 
hibit G  embraces  land  not  owned  by  the  defendant  W.  G.  L.  Totten  at  the 
time  of  his  sale  to  defendant  Morgan  Morgan;  to  ascertain  and  report,  further, 
the  true  quantity  of  land  owned  by  said  Totten  in  the  tract  sold  by  him  to 
Morgan  Morgan;  ♦  *  *  and  to  ascertain  the  true  metes  and  bounds  thereof , 
And  to  this  end  the  commissioner  may  direct  the  surveyor  of  lands  of  this 
county  to  go  on  said  land,  and  land  contiguous  thereto,  and  do  Such  surveying 
♦  *  *  as  any  of  the  parties  in  this  suit  may  require,  with  the  view  of  as- 
certaining the  true  quantity  and  boundary  of  said  land;  and  for  this  purpose 
said  surveyor  shall,  if  required  by  any  of  the  parties  to  this  suit,  go  to  the 
beginning  corner  of  what  is  known  as  the  *  Davenport  Survey,'  and  any  other 
of  the  comers  and  lines  thereof,  and  do  such  surveying  *  *  *  as  may  be 
required,  etc.  The  surveyor  did  go  on  the  land,  and,  under  the  instructions 
given  him,  did  his  work  thoroughly.  It  shows  the  Davenport  survey,  and 
how  different  lots  are  located  with  reference  to  each  other.  The  black  lines 
bounding  lot  14  show  the  original  survey  of  that  lot,  and  its  relation  in  the 
block  to  the  surrounding  lots.  The  evidence  shows  tliat  after  Grites  had 
bought  lot  14,  by  the  description  of  "Lot  14  in  the  Davenport  Survey,"  he,  in 
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1859,  had  it  surveyed  by  one  Aaron  D.  Peterson,  who  commenced  at  a  mis- 
taken corner  of  lot  14,  and  surveyed  the  same,  as  he  supposed.  Lot  14  is 
bounded  on  the  top  or  north,  by  lot  13,  on  the  right  or  ejist  by  lot  23,  on  the 
bottom  or  south  by  lot  15,  and  on  the  left  or  west  by  lot  11.  On  the  top  or 
north,  in  the  block  of  lots,  on  the  right  of  13  is  24,  and  on  the  left  is  12.  By 
Peterson's  survey,  commencing,  as  he  did,  at  what  he  evidently  supposed  was 
a  corner  of  lot  14  in  the  Davenport  survey,  he  left  out  a  small  strip  of  land 
on  the  south,  which  went  into  15;  also  left  out  a  strip  on  the  west,  which 
went  into  11;  and  took  a  part  of  lot  13  on  the  north,  and  thus  created  an 
interlock.  He  also  included  a  part  of  lot  23,  amounting  to,  as  far  as  this 
controversy  Is  concerned,  26J  acres,  which  creates  another  interlock;  and 
also  included  two  acres  of  lot  24,  making  still  another  interlock.  James  Ross 
is  the  owner  of  that  portion  of  lot  13  which  adjoins  14,  and  Mrs.  Ely  owns 
lot  23  on  the  east.  Thus  there  are  made  three  interlocks.  It  does  not  appear 
who  owns  lot  24.  on  which  the  interlock  of  the  two  acres  is  made.  On  that 
portion  included  in  the  deed  to  Totten,  and  from  Totten  to  Morgan,  the  inter- 
lock with  Boss'  land  makes  2^  acres;  and  that  with  Mrs.  Ely's  land,  26^ 
acres;  and  with  lot  24,  2  acres.  The  proof  shows  that  Leonard  Crites  built  a 
house,  in  about  1850,  in  the  interlock  on  the  north  with  James  Boss'  land, 
and  cleared  within  that  interlock  14  acres,  which  has  been  held  by  Crites,  and 
those  claiming  under  him,  continuously  from  that  time  to  this.  There  was 
no  improvement,  so  far  as  the  proof  shows,  in  the  2-acre  interlock,  or  the  26^ 
acre  interlock  on  the  land  of  Mrs.  Ely.  Neither  Mrs.  Ely,  James  Boss,  or  the 
owner  of  lot  24  are  defendants  to  the  suit.  There  is  considerable  oonflict  of 
evidence  as  to  the  relative  value  of  the  land  in  the  interlocks  to  the  whole  land 
sold.  The  court,  being  of  opinion  that  the  adverse  holding  could  only  include 
the  actual  inclosure,  held  that  Morgan  could  hold  the  14  acres  improved  land, 
with  house  thereon,  but  that  he  could  not  hold  the  9}.  the  2,  and  the  26} 
acres;  and  decided  that  the  value  of  said  lands  must  be  abated  from  the  pur- 
chase money,  and  that  such  value  amounted  to  more  than  the  purchase  money 
due;  and  dismissed  the  bill  as  to  Morgan,  with  costs,  and  decreed  over  in  favor 
of  J.  W.  Heavner,  executor  of  Elias  Heavner,  deceased,  against  Totten,  for 
the  note,  with  interest  and  costs;  and  that  Totten  should  execute  a  deed  to 
Morgan  Morgan,  as  therein  directed,  which  would  leave  out  the  said  inter- 
lock, and  run  by  the  block  lines,  which  were  the  lines  of  the  Davenport  sur- 
vey, except  that  it  should  include  the  14  acres,  so  held  by  prescription.  From 
this  decree  the  executor  of  Elias  Heavner  appealed. 

It  is  very  clear  that  if  it  were  proper  in  this  cause  to  make  any  decree  at 
all,  without  other  parties  before  the  court,  that  Morgan  would  hold  the  residue 
of  the  interlock  as  against  Boss,  as  well  as  the  14  acres,  because  that  9}  acres 
was  the  residue  of  the  interlock;  the  party  holding  actual  possession  toithin 
the  interlock  of  the  14  acres,  and  claiming  to  the  extent  of  his  boundary.  In 
Gartett  v.  Ramsey,  26  W.  Va'.  345,  a  majority  of  this  court  held  that  where 
there  are  conflicting  granta  or  deeds  to  lands,  causing  an  interlock,  and  the 
elder  grantee  or  owner  is  in  the  actual  possession  of  his  land  outside  of  the 
interlock,  and  the  junior  grantee  or  adverse  claimant  is  in  the  actual  posses- 
sion of  a  part  of  the  interlock,  claiming  the  whole,  to  the  extent  of  his  bound- 
ary, such  possession  of  the  former  outside  of  the  interlock  will  not  limit  the 
possession  of  the  latter  to  his  mere  inclosure,  but  he  will  be  held  to  be  in  the 
adverse  possession  of  all  the  land  in  the  interlock.  The  court,  also,  in  a  case 
like  this,  wher9  it  is  a  question  of  whether  the  party  had  title  to  a  part  of  the 
land  he  sold,  and  the  defendant  claims  an  abatement  for  the  loss  of  land  to 
which  he  cannot  have  title,  will  not  fix  the  average  value  per  acre  of  the  en- 
tire tract  sold  as  the  rule  for  abatement,  as  was  held  in  Depue  v.  Sergenit,  21 
W.  Ya.  326.  where  there  was  no  question  of  title,  but  a  deficiency  in  the 
quantity  of  acres,  but,  in  a  case  like  this,  the  measure  of  abatement  is  such 
portion  of  the  purchase  price  as  the  relative  value  of  the  laud  lost  bears  to  the 
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parchase  price  of  the  whole  land.  Butcher  ▼.  Petenon,  26  W.  Va.  447. 
Should  the  owner  of  adjoining  lands,  where  the  interlocks  occuiTed,  have  been 
before  the  court  before  a  decree  was  rendered? 

In  Yancey  v.  Lewis,  4  Hen.  &  M.  390,  It  was  held  that  where  a  purchaser 
comes  into  a  court  of  equity  for  relief  against  a  judgment  at  law,  on  the 
ground  of  defect  In  the  vendor's  title  to  a  part  of  the  tract  of  land  purchased* 
it  is  not  enough  for  him  to  allege  such  defect  as  want  of  title;  he  must  prove 
an  actual  eviction,  or  superior  title  in  some  other  person.  In  this  case,  the 
defect  claimed  was  in  not  having  a  patent  for  part  of  the  land. 

In  Ralston  v.  Miller ,  3  Rand.  (Va.)  44,  it  was  held  that  a  court  of  eqnity 
will  not  interfere  to  prevent  the  payment  of  purchase  money  of  land,  unless 
the  title  to  the  land  is  questioned  by  a  suit,  either  prosecuted  or  threatened, 
or  unless  the  purchaser  can  show  clearly  that  the  title  is  defective.  In  this 
case,  it  does  not  appear  that  Davidson,  who  claimed  title  to  a  part  of  the  lot, 
was  made  a  defendant.    Nothing  was  said  in  the  opinion  about  parties. 

In  Koger  v.  Kane's  Adm*r,  5  Leigh,  606,  it  was  held  that  the  jurisdiction  of  a 
court  of  equity  to  enjoin  the  purchase  money  of  land  after  conveyance,  executed 
on  the  ground  of  (U(floiency  in  quantity,  the  contract  being  a  sale  by  the  acre,  is 
not  now  to  be  questioned;  and  in  Virginia  equity  will  enjoin  the  collection  of 
the  purchase  money  of  land,  on  the  ground  of  d^ect  of  tiUe,  after  the  vendee 
hhs  taken  possession  under  conveyance  from  the  vendor,  with  general  war- 
ranty, if  the  title  is  questioned  by  a  suit,  either  prosecuted  or  threatened,  or 
if  the  purchaser  can  show  clearly  that  the  title  is  defective.  There  is  no 
statement  of  the  case,  and  I  cannot  tell  whether  the  party  who  claimed  a  part 
of  the  land  against  the  purchaser  was,  or  was  not,  a  party.  Tuoker,  J.,  in  his 
opinion,  says:  "In  England,  if  the  purchaser  has  obtained  his  deed,  he  can 
have  no  redress  in  equity,  but  must  look  to  his  covenants;  and,  if  he  has  bat 
a  covenant  of  warranty,  he  can  have  no  redress  until  eviction.  And  this 
principle  has  received  countenance  from  the  decisions  of  the  court  of  a  sister 
state.  Bumpus  v.  Planter,  1  Johns.  Ch.  213,  218;  Abbott  r.AUen,  2  Johns. 
Ch.  619.  But  with  us,  even  at  a  time  when  there  was  most  rigor  in  this 
matter,  it  was  admitted  that  the  party  might  have  relief,  provided  he  could 
prove  an  outstanding  superior  title  in  a  third  person.  Tanoey  v.  Lewis,  4 
Hen.  &  M.  390;  Grantland  v.  Wight,  6  Munf.  295.  And  in  Ralston  v. 
Miller,  3  Rand.  (Va.)  44,  Judge  Green,  delivering  an  opinion,  in  which  the 
other  judge  concurred,  remarks  that  this  court  has,  in  favor  of  purchasers, 
gone  far  beyond  anything  which  has  been  sustained  by  the  court  of  chancery 
of  England  or  elsewhere  in  enjoining  the  payment  of  purchase  money  after 
the  purchaser  has  taken  possession  uader  a  conveyance,  especially  with  general 
warranty.  Yet  is  has  never  gone  so  far  as  to  interfere,  unless  the  title  was 
questioned  by  a  suit,  either  prosecuted  or  threatened,  or  unless  the  purchaser 
eould  sTiOw  clearly  that  the  title  toas  d^ective.  Chancellor  Kent  seems  to 
have  deemed  an  actual  suit  pending  as  sufficient  grou'nds  of  interference. 
Johnson  v.  Gere,  2  Johns.  Ch.  546.  The  jurisdiction  thus  confessedly  exercised 
by  the  courts  of  equity  with  us  results  from  what  may  be  called  the  preventive 
justice  of  these  tribunals.  It  arrests  the  compulsive  payment  of  the  purchase 
money  when  the  purchaser  can*  show  that  there  is  either  a  certainty  or  strong 
probability  that  he  must  lose  that  for  which  he  is  paying  his  money.  It  gives 
him  the  relief,  too,  though  his  demand  may  be  in  the  nature  of  unliquidated 
damages,  because  he  has  no  other  means  of  ascertaining  them.  Thus,  if  the 
purchaser  can  show  that  he  has  received  a  deed  with  general  warranty,  and 
that  the  title  is  bad,  yet,  if  he  has  not  been  evicted,  he  cannot  maintain 
covenant  at  law,  and  ascertain  his  damages  before  that  tribunal,  in  order  there 
to  set  them  off  against  the  demand.  If,  indeed,  there  are  covenants  for  good 
title,  etc.,  it  may  be  otherwise;  and  so  it  may  often  happen  that  an  action 
may  be  brought,  where  there  are  such  covenants  of  good  title,  etc.,  upon 
which  the  validity  of  the  title  may  be  tested,  and  the  damages  of  the  party 
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ascertained.  Whether,  in  these  eauses,  relief  could  be  g^ven  in  equity,  it  is 
not  necessary  here  to  say.  But,  where  there  is  only  a  covenant  of  warranty, 
this  cannot  be  done;  and  hence  I  conceive  the  party  would  be  entitled  to  the 
assistance  of  a  court  of  equity  where  he  is  full-handed  with  proof  that  his  title 
is  defective,  although  he  has  not  yet  been  evicted." 

In  Clarke  v.  Hardgrof)^,  7  Qrat.  399,  it  was  held  that  where  H.  sells  land  to 
C,  and  conveys  to  him  with  general  warranty,  and  C.  assigns  to  H.  the  bonds 
of  8.,  in  payment  of  the  purchase  money;  and  the  title  to  a  part  of  the  land 
is  afterwards  discovered  to  be  clearly  defective, — that  C.  may  enjoin  H.from 
collecting  so  much  of  the  bond  of  S.  as  will  compensate  him  for  the  land 
to  which  the  title  is  defective;  that  C.  is  entitled  to  compensation  according 
to  the  relative  value  of  the  land  to  which  a  good  title  cannot  be  made.  The 
sale  was  of  1,176  acres  of  land  for  $11,000.  The  bill  alleges  that  when  the 
purchaser  bought  the  land,  and  received  his  deed,  he  did  not  know  there  was 
any  defect  in  the  title  to  any  part  of  it;  that  Hardgrove  or  his  vendees  never 
had  title  to  51  acres  of  the  land;  that  the  51  acres  was  situated  in  the  middle 
of  the  tract;  that  it  had  been  owned  by  P.  €k>odwin,  who,  20  years  before, 
had  devised  it  to  his  two  daughters,  one  of  whom  had  married  Thomas 
Whitworth,  and  the  other  had  married  Daniel  E.  Allen,  and  had  died,  leaving 
an  infant  daughter.  The  bill  made  Allen  and  his  infant  daughter,  Whitworth 
and  wife,  Hardgrove,  Scott  and  his  sureties,  and  others,  parties  to  the  bill. 
No  question  was  here  raised  as  to  the  parties. 

Lowll  V.  Chilton,  2  W.  Ya.  410,  was  an  injunction  to  restrain  collection  of 
purchase  money  on  account  of  defect  in  the  title  to  a  part  of  the  land;  and 
John  G.  Bird,  who  claimed  a  part  of  the  land,  was  made  a  defendant.  Max- 
well, J.,  in  delivering  the  opinion  of  the  court,  said  that  "It  seems  to  me, 
therefore,  that  the  complainant  thus  made  out  a  case  showing  clearly  that 
Chilton's  title  was  defective,  and  was  entitled  to  have  the  sale  of  the  land  in- 
joined  until  the  title  could  be  settled.  Key  ton* a  Adm*x  v.  Brauford's  ExWa, 
5  Leigh,  89;  Ralston  v.  Miller,  3  Band.  (Ya.)  44.  But  I  think  the  release  of 
Bird  of  all  his  title  to  said  land,  which  Chilton  procured  and  had  recorded,  was 
a  sufficient  settlement  of  the  title  to  allow  the  complainant  to  proceed  to  collect 
the  purchase  money  by  sale  of  the  land.  There  is  another  charge  in  the  bill, 
— ^that  the  complainant  was  informed  and  believed  that  there  were  other  par- 
ties who  claimed  the  land  described  in  Chilton's  deed  to  him,  adversely  to 
him;  but  there  is  no  allegation  who  the  parties  are,  nor  is  their  title  shown 
or  indicated.    This  allegfSion  is  entirely  too  general  to  require  any  attention. " 

In  Wamsley  v.  Stalnaker,  24  W.  Ya.  214,  it  is  again  held  that  equity  will 
enjoin  the  collection  of  the  purchase  money  of  land  on  the  ground  of  defect 
of  title  after  the  vendee  has  taken  possession  under  conveyance  from  the  ven- 
dor, with  general  warranty,  if  the  title  is  questioned  by  a  suit,  either  prose- 
cuted or  threatened,  or  if  the  purchaser  can  show  clearly  that  the  title  is  de- 
fective. In  this  case,  the  injunction  was  granted,  on  the  ground  that  there 
were  various  hens  on  the  lands  when  the  purchaser  bought. 

In  Kinport  v.  Rawson,  2  S.  E.  Bep.  85,  this  court  held  the  same  as  In  24 
W.  Ya.,  just  cited;  but  held,  further,  that  by  the  words  "if  the  title  is  ques- 
tioned by  a  suit,  either  prosecuted  or  thi*eatened,"  is  not  meant  that  it  is  suQ- 
cient  to  allege  in  the  bill  that  a  "suit  is  threatened,"  merely,  but  the  bill  on 
its  face  must  allege  the  grounds  upon  which  the  "threatened  suit"  is  based, 
and  which  must  1^  such  as  will  put  a  reasonable  man  in  just  apprehension  of 
the  loss  of  his  land.  It  was  further  held,  in  this  cause,  in  which  the  bill  al- 
leged that  Holt  and  Mathews  asserted  a  claim  to  a  part  of  the  land,  that  the 
mere  fact  that  some  one  has  asserted  a  claim  on  the  land,  and  the  fact  was 
generally  known  in  the  community  where  the  land  is  situated,  is  insufficient 
to  justify  a  cdnrt  of  equity  in  restraining  a  sale  under  a  trust  deed  given  to 
secure  the  purchase  money.  Holt  and  A&thews  were  made  defendants  to  the 
bill.    Nothing  was  said  in  this  cause  about  parties. 
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Now,  in  such  causes,  should  the  persons  whom  the  bill  states  hold  parts  of 
the  land  by  title  paramount  to  that  of  the  vendor  be  made  parties  defendant, 
and  bound  by  the  decree?  Judge  Tucker,  as  we  have  seen,  i  n  Koger  v.  Kane's 
AdmW,  5  Leigh,  608,  justifies  the  departure  from  the  strict  rule  of  the  English 
chancery  court,  on  the  ground  that  it  results  from  what  may  be  called  the  pre- 
yenbive  justice  of  a  court  of  equity;  that,  where  there  is  simply  a  covenant  of 
general  warranty,  the  purchaser  ought  not  to  be  compelled  to  pay  the  pur- 
chase money,  when  he  is  full-handed  with  proof  that  the  title  is  defective. 
If  he  is  thus  to  be  favored,  it  is  because  it  would  be  inequitable  that  he  should 
pay  his  purchase  monej  for  a  thing  he  cannot  receive.  But  where  is  the 
equity  in  requiring  him,  on  a  case  made,  to  pay  his  money,  and  take  title  to 
land  that  is  claimed  by  a  third  party,  when  the  very  next  day  that  third  party 
may  sue  him  in  ejectment  for  the  same  land,  and  on  the  case  then  made  he  loses 
his  land?  Equity  delights  in  doing  ample  and  complete  justice  to  all  parties; 
and  requires  that  third  party,  claiming  to  hold  the  land  against  the  purchaser, 
should  be  made  a  party,  and  required  to  show  his  title  and  claim,  and  to  be 
bound  by  the  decree.  Justice,  it  seems  to  me,  requires  this.  In  this  cause, 
the  court  has  decided  that  Morgan  should  hold  14  acres  of  land,  because  it  has 
been  held  in  possession  so  long  by  the  vendor,  and  those  under  whom  he 
claimed,  that  he  had  a  title  by  prescription.  Boss  was  not  a  party  to  the  suit, 
and  of  course  is  not  bound  by  the  decree.  He  may  sue  Morgan  in  ejectment, 
and  recover  that  14  acres,  by  showing  that  Grites  entered  under  a  lease,  and 
always  recognized  the  right  of  the  owner  of  lot  13.  It  is  not  treating  Mor- 
gan justly  to  make  him  take  such  a  hazard.  All  the  parties  are  interested 
in  the  controversy,  and  it  ought  to  be  settled  in  one  suit,  so  as  to  prevent 
litigation,  and  do  justice  between  the  parties.  Ross  ought  to  have  been  made 
a  defendant;  and,  unless  Heavner  will  give  up  all  cStim  to  the  other  two 
interlocks,  Mrs.  Ely  and  the  owner  of  lot  24  ought  also  to  be  made  defend- 
ants. When  a  suit  is  brought  to  enforce  a  vendor's  lien,  and  the  answer 
resists  the  payment  of  the  purchase  money,  on  the  ground  that  certain  por- 
tions of  the  land  are  claimed  and  held  by  certain  persons  by  paramount  title, 
unless  such  answer  shows  on  its  face  that  prima  facie  the  title  is  defective, 
it  is  not  sufficient;  but,  if  it  does  show  this,  the  plaintiff  cannot  reply  spe- 
cially, but  must  amend  his  bill,  and  make  all  such  parties  who  set  up  sudi 
bona  fide  claims  defendants  to  his  bill,  and  show  by  his  bill,  if  he  can,  that 
his  title  is  clear  and  valid,  and  that  there  is  no  defect  in  the  title.  If  he  does 
not  intend  to  insist  on  title,  as  against  the  defendants,  or  any  of  them,  who 
are  claiming  his  land,  or  a  part  thereof,  as  shown  by  the  answer,  let  him  say 
so  in  his  bill,  and  he  need  not  make  such  parties  defendants;  but  he  will  not 
be  permitted  to  require  the  defendant,  who  is  the  purchaser,  to  pay  for  any 
land  to  which  the  said  third  party  appears  to  have  had  a  good  title,  but  which 
the  court  thinks  has  been  lost  by  adverse  possession,  unless  such  third  party 
is  a  defendant  to  the  suit.  If  the  claim  of  such  third  party  to  the  land  sold 
to  the  vendee  is  based  on  such  grounds  as  will  put  a  reasonable  man  in  just 
apprehension  of  losing  his  land,  such  claimant  should  be  made  a  defendant  to 
the  suit. 

The  decree  of  the  circuit  court  of  Upshur  county  is  reversed,  with  costs, 
and  the  cause  remanded,  with  leave  to  the  plaintiff  to  amend  his  bill  as  herein 
Indicated,  and  for  further  proceedings  according  to  this  opinion  and  the  rules 
of  equity. 

Qrbsn,  Snydbb,  and  Woods,  JJ.,  concurred* 
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(30  W.  Va.  404) 

Statb  e»  ret.  Peltok  v.  Ibwin  et  (U. 
(Supreme  Court  of  AweaXs  of  West  VirginUu    November  19, 1887.) 

L  Coktbmpt—Proobditrb— Criminal  Gharactbr  or. 

A  contempt  of  court  is  in  the  nature  of  a  criminal  offense,  and  the  proceeding  for 
its  punishmient  is  criminal  in  its  character.  ^ 

%  Same. 

Where  a  defendant  in  a  snit  in  equity  disobejB  the  process,  order,  or  decree  of  the 
court,  the  regular  and  proper  proceeding  for  such  contempt  is  for  the  plaintiff  to  Hie 
an  affidavit  setting  up  such  fact,  and  move  the  court  to  issue  a  rule  in  the  cause  be- 
tween the  original  parties:  and  when  such  rule  is  issued,  served  on  the  defendaut, 
and  returned  to  the  court,  then  the  contempt  proceeding  should  be  entirely  separate 
from  the  chancery  suit,  and  placed  on  the  law  docket,  entitled  the  state  of  West 
Virginia,  at  the  relation  of  the  partv  at  whose  instance  it  was  issued,  against  the 
offender,  and  be  prosecuted  on  the  law  side  of  the  court  to  judgment;  and,  if  the 
rule  is  made  absolute,  the  defendant  should  pay  the  costs,  and,  if  it  is  discharged, 
it  should  be  at  the  cost  of  the  relator.  To  a  judgment  against  the  offender  he  may 
obtain  a  writ  of  error. 

a.  8amb. 

But  if  such  proceeding  is  had  on  the  chancery  side  of  the  court,  and  the  order 
there  entered,  such  court  has  no  jurisdiction,  but,  to  reverse  the  order,  the  defend- 
ant is  entitled  to  his  writ  of  error. 

4.  SaMB— PUKISHMBNT— DiSCRBTIOM  OT  COURT. 

While  the  statute  has  made  all  contempts  criminal  in  their  nature,  and  all  fines 
Imposed  therefor  go  to  the  state,  yet  it  has  not  attempted  to  take  away  the  wise  dis- 
cretion of  courts  over  the  punisninent  for  contempt,  to  enable  them,  by  proper  co- 
ercive measiues,  to  comi>el  obedience  to  their  orders,  by  imprisoning  at  the  pleas- 
ure of  the  court,  or  ** until  the  further  order  of  the  court;  **  so  that,  when  the  recal- 
citrant party  submits,  the  court  may  release  him  from  imprisonment. 

$,  Samb— What  Constitutbs  Bbbaoh  ov  Iit/ttkotiok. 

An  injunction  granted,  but  not  to  take  effect  or  be  in  force  until  the  plaintiff  ex- 
ecutes a  bond,  is  a  conditional  granting  of  the  injunction.  So,  where  such  an  in- 
junction was  granted  on  the  fourteenth  of  July,  1886,  the  bond  increased  on  the 
eighteenth  of  August.  1886,  and  no  bond  executed  until  the  eleventh  of  October, 
1886;  and  on  the  twenty-first  of  August  and  thirty-first  of  the  same  month,  in  the 
▼ear  1886,  acts  were  done  which  would  have  been  contempt  had  the  injunction  been 
in  force:  held,  that  the  injunction  did  not  take  effect  until  after  the  acts  were  done, 
and  there  was  no  breach  of  t&e  injunction;  consequently  no  contempt  of  the  in- 
junction order  committed.  ■ 

iSylldtyus  by  the  Court) 

Error  to  circuit  court,  Wyoming  oounty;  D.  E.  Johnston,  Judge, 
This  was  an  action  for  the  specific  performance  of  a  contract,  and  was 
brought  by  Jeremiah  M.  Pelton  against  Jesse  R.  Irwin,  Harris  Hoyt,  Alvin 
Irwin,  Charles  F.  Thomas,  and  Nathaniel  R.  Benson.  During  the  proceed- 
ings, an  order  for  contempt  of  court  was  made  against  the  defendants  Irwin 
and  Hoyt,  committing  them  to  Jail.  Said  defendants  then  brought  writ  of 
error. 

R.  C,  McClaugfierty  and  /.  M»  French,  for  plaintiffs  in  error.  Watts  dk 
Camden f  {Alfred  R.  Page,  of  counsel,)  for  defendant  in  error.  Atty,  Gen, 
A.  Caldwell,  for  the  State. 

Johnson,  P.  J.  Pelton  filed  his  bill  in  the  circuit  court  of  Wyoming  county, 
in  which  he  alleges  that  the  defendants  Jesse  R.  Irwin  and  Harris  Hoyt 
represent  themselves  to  be  the  owners  of  a  certain  tract  of  land  in  Wyoming 
and  McDowell  counties,  known  as  the  "Morris  480,000  Acre  Tract,"  and  also 
a  certain  other  tract  adjoining  the  same,  known  as  the  "Morris  820,000  Acre 
Tract,'*  and  that  on  the  tenth  day  of  September,  1884,  by  a  certain  writing 
under  seal,  agreed  to  sell  unto  the  plaintiff,  for  the  consideration  of  S5,000, 
receipt  of  part  of  which  was  in  said  writing  acknowledged,  and  for  other  con- 

*  A  contempt  of  court  is  a  sjpeciflc  criminal  oifense,  and  the  imposition  of  a  line  for 
saoh  contempt  is  a  judgment  m  a  criminal  case.    Fischer  ▼.  Hayes,  6  Fed.  Rep.  68. 

*  For  a  discussion  of  the  subject  of  contempt  of  court,  see  note  to  In  re  Cary,  10  Fed. 
Rep.  689-688. 
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sideratlons  therein  expressed,  an  undivided  third  part  of  each  of  said  two 
tracts;  but,  a^  to  the  second  tract*  It  was  stipulated,  ** or  one-third  part  of  so 
much  of  the  second-named  tract  as  should  be  recovered, " — it  being  repre- 
sented in  said  contract  that  the  title  to  said  lands  was  then  clouded  by  liens 
for  arrears  of  taxes  and  other  claims,  which  it  was  agreed  therein  should  be 
paid  off,  and  the  title  cleared  therefrom,  by  the  said  85,000;  and  the  said  Ir- 
win and  Hoyt  agreed  therein  to  execute  to  the  plaintiff  a  good  warranty  deed 
for  said  one-third  of  said  lands;  and  they  further  agreed  to  use  all  due  dili- 
gence, and  make  all  necessary  exertion,  to  make  surveys,  and  clear  the  titles 
in  the  best  manner.  That  he  paid  the  sum  of  85,000  on  account  of  said  con- 
tract, that  being  the  consideration  money  by  said  contract  required  to  be  paid 
by  the  plaintiff;  and  in  all  other  respects  he  has  performed  his  part  of  said 
agreement,  in  so  far  as  he  has  not  been  prevented  by  reason  of  the  defend- 
ants failing  to  perform  their  part.  The  bill  charges  that,  at  the  time  said 
contract  was  made,  neither  said  Irwin  nor  Hoyt  had  title  to  the  said  land,  as 
the  premises,  as  the  plaintiff  was  informed  and  believed,  had  been  sold  for 
taxes.  That  the  tract  of  480,000  acres  was  sold  by  the  commissioner  of 
school  lands,  and  bought  by  the  defendant  Irwin;  and  that  on  twenty-first  day 
of  April,  1886,  the  said  defendant  Irwin,  by  deed,  conveyed  to  defendant 
Hoyt  one-fourth  of  said  480,000  tract  of  land.  By  reason  of  the  deed  from 
the  commissioner  of  school  lands  to  Irwin,  and  the  deed  from  Irwin  to  Hoyt, 
the  said  defendants  became  seized  in  fee  of  said  tract  of  land,  unincumbered 
from  taxes,  or  other  lien;  ''and  that  they  are  still  seized  of  a  sufficient  quan- 
tity thereof  to  answer  your  orator's  demand."  That  plaintiff  has  frequently 
requested  and  demanded  that  the  defendants  Irwin  and  Hoyt  should  perform 
the  contract  on  their  part,  which  they  have  refused  to  do.  The  bill  f uither 
charges  that  the  defendants  Irwin  and  Hoyt  have  confederated  with  Alvin 
Irwin,  Nathaniel  B.  Benson,  and  Charles  F.  Thomas,  and  divers  persons  un- 
known to  the  plaintiff,  and  pretond  that  said  Irwin  has  agreed  with  said  Ben- 
son, Thomas,  and  others  for  a  loan  of  825,000,  for  the  payment  of  which  said 
defendant  has  incumbered  the  said  lands  by.  mortgage  to  said  Benson,  al- 
though but  a  small  portion  of  said  mooey  has  been  paid.  This  has  been  done 
to  the  great  prejudice  of  the  right  of  plaintiff,  and  against  his  protest,  ex- 
pressed to  Irwin  and  Hoyt.  And,  as  a  part  payment  of  said  loan,  Irwin  has 
conveyed  to  Charles  P.  Thomas  an  undivided  fourth  interest  in  said  tract  of 
480,000  acres,  greatly  to  the  prejudice  of  plaintiffs  right,  and  against  his  pro- 
test. That  said  Irwin  also  delivered  for  record  to  the  clerk  of  the  county 
court  of  Wyoming  county  a  deed,  duly  acknowledged,  dated  on  the  twenty- 
first  day  of  April,  1886,  purporting  to  convey  to  Alvin  Irwin  an  equal  fourth 
part  of  said  land.  He  charges  this  deed  was  without  consideration.  He  then 
propounds  to  the  defendants  certain  intorrogations,  and  further  charges  that 
the  defendants  threaten  to  convey  and  incumber  the  whole  or  some  part  of 
said  tracts  of  land,  and  to  grant  the  right  to  enter  upon  said  lands,  and  re- 
move timber  therefrom.  He  makes  all  the  parties  named  defendants,  and 
prays  a  specific  execution  of  his  contract;  that  if  the  contract  cannot  be 
specifically  performed,  according  to  the  terms  thereof,  by  reason  of  the  acts 
of  the  defendants,  that  a  partial  performance  may  be  decreed,  and  that  a  suffi- 
cient sum  may  be  adjudged  to  be  paid  plaintiff  by  defendants  Irwin  and  Hoyt 
to  compensate  him  for  the  damage  suffered  by  him.  He  also  prayed  an  in- 
junction against  Jesse  B.  Irwin  and  Harris  Hoyt,  their  agents,  ete.,  "from 
executing  or  delivering  any  deed  of  conveyance  of  the  whole  or  any  part  of 
the  said  lands,  or  from  incumbering  the  same  in  any  way  whatsoever,  or  from 
granting  to  any  party  the  right  to  cut  or  transport  from  said  lands  any  timber, 
or  from  cutting  or  transporting  timber,  therefrom,  during  the  pendency  of 
this  suit;  and  further  restraining  the  said  defendants  Jesse  B.  Irwin  and  Har- 
ris Hoyt,  their  agents,  attorneys,  or  servants,  or  either  of  them,  from  receiv- 
ing or  accepting  any  further  or  other  sums  of  money,  and  restraining  the  said 
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defendant  Nakfaaniel  R.  Benson,  and  his  agents,  attorneys,  or  servants,  from 
paying  over  to  the  defendants  Jesse  B.  Irwin  and  Harris  Hoyt  any  sums  of 
money  that  may  be  or  may  become  due  upon  the  mortgage  now  an  incumb- 
brance  on  said  lands. " 

The  injunction  was  granted  as  prayed  on  the  fourteenth  day  of  July,  1886, 
"but  not  to  take  effect  or  be  in  force  until  the  plaintiff,  or  some  one  for  him, 
file,  with  the  papers  in  this  cause,  bond,  with  security  to  be  approved  by  the 
clerk  of  this  court  in  the  sum  of  $250,  conditioned  to  pay  all  such  costs  as  may 
be  awarded  the  defendants  should  this  injunction  be  dissolved."  Notwith- 
standing that  no  bond  was  exeouted,  on  the  second  day  of  August,  1886,  a 
notice  was  accepted  by  counsel  of  the  plaintiff  from  the  defendants  that  the 
said  defendants  would  on  the  fourteenth  day  of  August,  1886,  in  vacation, 
move  the  judge  of  the  circuit  court  of  the  Ninth  jndidal  circuit  (who  was  the 
judge  of  the  circuit  court  of  Wyoming  county)  to  dissolve  the  said  injunction. 
The  notice  recites  the  fact  that  no  bond  bad  been  executed,  and  asks  that  if 
said  bond  is  thereafter  given,  that  its  penalty  be  increased  to  at  least  $5,000. 
The  judge,  in  vacation,  heard  the  motion  on  the  eighteenth  day  of  Augast,  it 
having  been  continued  until  then  at  the  request  of  all  parties;  and  on  the  con- 
sideration of  said  motion  the  judge  read  the  affidavits  of  said  Irwin,  and  a  cer- 
tificate of  the  clerk  of  the  circuit  court  of  Wyoming  county,  that  said  injunc- 
tion bond,  required  in  the  order  granting  the  injunction,  had  not  been  given; 
and  the  judge,  in  his  order,  declared  that  ''said  injunction  is  dissolved,  and 
shall  stand  dissolved  until  the  plaintiff,  or  some  one  for  him,  execute  a  bond 
before  the  clerk  of  Wyoming  circuit  court,  with  security  to  l>e  approved  by 
him,  in  the  penalty  of  one  thousand  dollars,  in  the  manner  and  with  the  con- 
ditions required  by  the  former  order  granting  the  injunction  in  this  cause." 
No  bond  was  executed  until  the  eleventh  day  of  October,  1886,  when  an  in- 
junction bond  in  the  penalty  of  $1,000  was  executed,  and  approved  by  the 
derk  of  the  circuit  court  of  Wyoming  county,  and  filed  with  the  papers  of  the 
cause.  On  the  same  day,  before  the  circuit  court  of  Wyoming  county,  Jere- 
miah M.  Pelton  filed  his  affidavit,  in  which  he  states,  among  other  things,  the 
granting  of  the  injunction,  the  order  for  the  increased  bond,  that  the  injunc- 
tion remained,  and  that  the  defendants  knew  that  fact;  and  contrary  to  the 
provisions  of  the  order,  and  in  contempt  of  the  court,  and  with  intent  to  ren- 
der said  order  of  no  effect,  on  or  about  the  twenty-first  of  August,  1886,  the 
defendant  Jesse  B.  Irwin  executed  and  delivered  a  deed  conveying  the  whole 
or  some  part  of  his  interest  in  said  lands  to  Charles  F.  Thomas,  which  deed 
was  recoitied.  That  said  Thomas  well  knew  of  the  existence  of  said  order, 
and  conspired  with  the  defendant  Irwin  to  render  the  same  of  no  effect,  in 
contempt  of  the  court.  That  Harris  Hoyt,  well  knowing  said  order,  seeking 
to  avoid  the  effect  thereof,  and  to  render  the  same  ineffectual  to  protect  affi- 
ant's rights,  and  in  contempt  of  the  court,  did  make,  execute,  and  deliver  to 
one  Sumner  F.  Dunham  all  his  right*  title,  and  interest  in  and  to  the  said 
property;  which  deed  bears  date  the  thirty-first  August,  1886,  and  was  re- 
corded on  the  fourth  September*  1886.  That  said  deed  was  given  without 
consideration,  and  merely  for  the  purpose  of  defeating  the  plaintiff's  rights. 
That  said  Dunham  on  said  thirty-first  August,  1886,  conveyed  the  premises 
to  Maria  E.  Hoyt.  the  wife  of  the  defendant  Harris  Hoyt;  which  deed  was  re- 
corded September  4,  1886. 

The  plaintiff  thereupon  asked  a  rule  against  the  defendants  Irwin,  Hoyt, 
and  Thomas  to  show  cause  why  they  should  not  be  attached  or  otherwise  pun- 
ished for  contempt.  Upon  this  affidavit*  on  the  eleventh  day  of  October,  1886, 
the  court  awarded  the  rule  returnable  the  next  day.  The  rule  was  served  the 
same  day  on  said  defendants.  On  the  thirteenth  day  of  October,  1886,  the  de- 
fendants answered  the  rule,  placing  their  defense  on  the  ground  that  the  in- 
junction was  not  operative,  because  no  bond  was  given;  and  that  on  the  tenth 
of  August*  1886,  it  was  dissolved*  and  a  bond  required  in  a  penalty  of  $1,000* 
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which  was  not  given  until  the  eleventh  day  of  October,  1886.  In  the  order 
entered,  the  case  is  stated  in  the  chancery  court,  or  on  the  chancery  side  of 
the  court,  ''State  of  West  Virginiav.  Jesse  R.  Irwin,  Harris  Hayt,  and  Cha^s 
F.  TTiomas,"  The  order  recites:  "This  day  come  the  defendants,  Jesse  R. 
Irwin.  Harris  Hoyt,  and  Ohas.  F.  Thomas,  and  tendered  their  answer  to  the 
rule  heretofore  issued  in  the  case  of  Jeremiah  M.  Pelton  v.  Jesse  R.  Irwin 
et  aL,  requiring  the  said  defendants  to  show  cause,  if  any  they  could,  why 
they  should  not  be  punished  for  contempt  of  this  court;  which  answer  is 
ordered  to  be  filed,"  etc.  The  court  then  held  the  answer  insufficient  to 
show  cause  why  they  should  not  be  punished  for  contempt,  and  entered  an 
order  as  follows:  "It  is  therefore  considered  and  adjudged  that  the  said  de- 
fendants Jesse  B.  Irwin  and  Harris  Hoyt  do  specifically  perform  the  said 
contract  in  the  said  complainant's  bill  of  complaint  mentioned;  or,  at  their 
election,  do  cause  a  reconveyance  to  be  made  to  them  of  the  parcels  or  tracts 
of  land  in  their  said  deeds  of  August  21,  1886,  mentioned  and  conveyed, 
so  that  they  and  the  said  complainant  may  be  placed  in  statu  quo  in  regard 
to  said  suit.  And  it  is  further  ordered  that  the  said  defendants  Jesse  B. 
Irwin  and  Harris  Hoyt,  who  are  present  in  court,  and  each  of  them  shall 
be  attached,  and  stand  attached,  and  be  committed  and  confined  to  the  Jail  of 
Wyoming  county,  for  contempt  of  this  court,  until  they  shall  purge  them- 
selves thereof  by  performing  "and  executing  mandates  of  this  order  as  above 
set  out,  and  paying  the  costs  of  this  rule.  And  the  sheriff  of  Wyoming 
county  is  hereby  directed,  in  the  name  of  the  state  of  West  Virginia,  to  take 
into  his  custody,  to  commit  to  the  jail  of  Wyoming  county,  the  said  Jesse  B. 
Irwin  and  Harris  Hoyt,  until  they  and  each  of  them  shall  purge  themselves  of 
the  said  contempt  by  performing  and  executing  the  mandates  of  this  order." 
This  order,  on  its  face,  shows  that  it  was  suspended  for  60  days,  to  enable  de- 
fendants to  apply  for  a  writ  of  error,  on  condition  of  a  bond  being  executed  in 
the  penalty  of  $1,000,  conditioned  that  defendants  would  appear  at  the  bar  of 
the  court  and  hear  sentence,  in  the  event  the  said  writ  should  not  be  granted, 
or,  being  granted,  should  be  dismissed.  Thereupon  said  bond  was  at  once 
given.  To  this  order  the  defendants  obtained  a  writ  of  error  and  superset 
deas. 

The  first  assignment  of  error  is  that  the  whole  proceeding  upon  the  rule 
was  irregular  and  illegal;  it  was  had  in  the  chancery  cause;  it  should  have 
constituted  a  regular  proceeding  of  its  own  upon  the  law  side  of  the  court; 
and  should  have  been  entitled  in  the  name  of  the  state.  That  an  attempt  was 
made  to  do  this.  The  order  entered  on  the  thirteenth  day  of  October,  1886, 
is  in  the  name  of  the  state  of  West  Virginia,  but  it  is  entered  in  the  chancery 
order-book,  and  is  to  all  intents  and  purposes  an  order  by  the  chancery  court. 
In  People  v.  Court  of  Oyer  &  Terminer,  101  N.  Y.  247,  4  N.  E.  Bep.  259, 
Finch,  J.,  said:  "The  occasion  and  result  of  proceedings  for  contempt  fur- 
nish n  clear  and  well-defined  line  of  division,  separating  them  into  two  classes, 
which  have  become  somewhat  mingled  and  confused  by  the  use  of  fixed  but 
ambiguous  nomenclature.  In  re  Watson,  3  Lans.  408.  There  may  prove  to 
be  rare  and  exceptional  cases  which  do  not  easily  fall  within  either  class,  or 
some  which  so  comingle  the  characteristics  of  both  as  to  make  their  location 
doubtful  and  difficult;  but,  in  the  main,  the  division  is  exhaustive  and  clear. 
In  one  cliiss  are  grouped  cases  whose  occasion  is  an  injury  or  wrong  done  to 
a  party  who  is  a  suitor  before  the  court,  and  has  established  a  claim  upon  its 
protection;  and  which  result  in  a  money  indemnity  to  the  litigant,  or  acorn* 
pulsory  act  or  omission  enforced  for  his  benefit.  In  these  causas,  the  author- 
ity  of  the  court  is  indeed  vindicated,  but  it  is  after  a  manner  lent  to  the  suitor 
for  his  safety  and  vindication,  for  his  sole  benefit.  The  authority  is  exerted 
in  his  behalf  as  a  private  individual,  and  the  fine  imposed  is  measured  by  his 
loss,  and  goes  to  him  as  indemnity,  and  imprisonment,  if  ordered,  is  awarded, 
not  as  a  punishment,  but  as  a  means  to  an  end, — and  that  end  the  benefit  of 
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the  suitor  in  some  act  or  omission  compelled,  which  are  essential  to  his  par- 
ticular rights  of  person  or  of  property.  This  clearly  appears  from  the  mode 
of  enforcinff  the  suitor's  remedy  prescribed  by  the  statute.  Code  Civil  Proc. 
§§  2284,  2285.  A  fine  may  be  imposed  to  indemnify  his  actual  loss.  When 
such  is  not  shown,  the  fine  must  not  exceed  hi6  costs  and  expenses,  and  $250 
in  addition  thereto,  and  in  both  cases  be  paid  over  to  the  suitor.  The  im- 
prisonment where  the  act  or  duty  can  yet  be  performed,  must  end  with  the 
performance  of  the  act  and  payment  of  the  fine;  but  if  the  act  or  duty  cannot 
be  performed,  then  the  imprisonment  must  not  exceed  six  months,  and  until 
the  fine  be  paid.  In  this  last  provision  tliere  is  a  trace  of  the  element  of  pun- 
ishment, but  it  is  for  the  violation  of  the  private  right  of  the  party,  and  to 
check  similar  violation  in  the  future,  and  has  no  respect  to  public  offenses, 
or  the  vindication  of  public  right.  The  people  may  be  such  a  party,  but  only 
when,  like  individuals,  they  are  seeking  a  civil  right  or  remedy  which  the 
misconduct  complained  of  tends  to  defeat  or  impede.  ♦  ♦  ♦  The  second 
class  of  cases  consists  of  those  whose  cause  and  result  are  a  violation  of  the 
rights  of  the  public,  as  represented  by  their  constituted  legal  tribunals,  and  a 
punishment  for  the  wrong  is  in  the  interest  of  public  justice,  and  not  in  the 
interest  of  an  individual  litigant.  In  these  cases,  if  a  fine  is  imposed,  its  max- 
imum is  limited  by  a  fixed  general  law,  and  not  at  all  by  the  needs  of  individ- 
uals, and  its  proceeds,  when  collected,  go  into  the  public  treasury,  and  not 
into  the  purse  of  an  individual  suitor.  The  fine  is  punishment,  rather  than 
indemnify,  and,  if  imprisonment  is  added,  it  is  in  the  interest  of  public  justice, 
and  purely  as  a  penalty,  and  not  at  all  as  a  means  of  securing  indemnity  to  an 
individual.  Necessarily,  these  contempts,  in  their  origin  and  punishment, 
partake  of  the  nature  of  crimes,  which  are  violations  of  public  law,  and  end 
in  the  vindication  of  public  justice."  From  this  case,  cited  by  the  appellee's 
counsel,  it  is  evident  that  it  is  a  construction  of  the  statute  as  "Contempts." 
In  the  English  chancery  practice,  there  are  contempts  in  which  what  was 
done  was  for  the  benefit  of  the  litigant.  In  Heam  v.  Tennant,  14  Yes.  136, 
where  a  party  in  contempt  of  court  for  breach  of  an  injunction,  where  pos- 
session of  the  property  was  changed,  the  order  was  '*that  the  possession  should 
be  restored,  and  the  plaintiff  be  put  in  the  same  situation,  with  costs  of  the  ap- 
plication." In  the  old  English  cases,  we  find  the  proceeding  for  contempt  in' 
the  names  of  the  original  parties  to  the  suit^  where  the  contempt  was  commit- 
ted by  a  party.  Scott  v.  BecJier^  4  Price,  352;  Lewea  v.  Morgan^  5  Price,  620; 
Vamandeu  v.  Rose,  2  Jac.  &  W.  265;  Kimpton  v.  Eve,  2  Ves.  &  B.  850;  Heam 
V.  Tennantt  14  Ves.  136.  To  the  same  effect  is  Taliaferro  v.  Borders  Adm^r, 
1  Rand.  (Va.)  342.  In  Stafford  v.  Brovm,  4  Paige,  360,  it  was  held  that  in  a 
proceeding  for  contempt  against  a  party  to  a  suit  to  compel  the  appearance  or 
answer  of  a  defendant,  or  to  enforce  the  performance  of  a  decree  or  order,  the 
affidavits  and  other  proceedings,  as  well  after  as  before  the  order  for  an  attach- 
ment, are  properly  entitled  in  theoiiginal  cause;  that,  in  proceedinprs  for  con- 
tempts against  witnesses  or  others  who  are  not  parties  to  the  suit,  the  afil- 
davits  and  papers  previous  to  and  including  the  attachment  should  be  entitled 
in  the  original  cause,  and  all  subsequent  proceedings  should  be  in  the  name 
of  the  people,  on  the  relation  of  the  party  proseenting  the  attachment.  In 
this  case,  the  proceeding  was  against  a  defendant  for  refusing  to  answer.  An 
attachment  was  taken  out,  and  the  defendant  arrested.  The  sheriff  arretted 
him  on  the  return-day  of  the  attachment,  who,  upon  such  arrest,  stipulated 
to  answer  the  bill,  and  paid  the  bill  of  costs  to  the  sheriff.  A  preliminary  ob-; 
jection  was  raised  on  the  part  of  the  complainant  that  the  aflOdavits  on  which 
the  motion  was  founded  were  entitled  in  the  suit,  and  not  in  the  matter  of  the 
attachment.  This  was  an  application  on  the  part  of  Brown,  the  defendant, 
to  set  aside  the  attachment.  The  chancellor  said:  "As  there  has  been  no  uni-' 
form  practice  in  this  court  as  to  the  entitling  of  orders  and  proceedings  to  en- 
force the  rights  or  remedies  of  parties  to  the  cause,  as  between  themselves,  it 
v.4s.B.no.6— 27 
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cannot  be  irregular  to  entitle  them  in  either  way."  The  chancellor,  further 
said:  "It  was  improper  for  the  deputy-sheriff,  who  served  the  attachment,  to 
delay  the  service  thereof  until  it  was  too  late  to  bring  the  defendant  into  court 
on  the  return-day.  *  *  *  The  defendant  was  not  bound  to  give  security 
for  his  appearance  at  the  return-day  of  the  attachment,  when  a  compliance 
with  the  bond  would  have  been  Impossible.  The  arrest  of  the  defendant  on 
the  attachment  must  therefore  be  set  aside,  and  the  sheriff  must  refund  to 
him  the  amount  received  for  costs  at  the  time  of  such  arrest;  but  as  the  com- 
plainant's proceedings  have  been  regular  as  to  the  entering  of  the  order,  and 
issuing  the  attachment,  the  motion  to  set  aside  these  proceedings  must  be  de- 
nied. The  defendants  must  pay  the  costs  of  the  former  proceedings  upon  his 
default  in  not  answering,  which  occurred  previous  to  his  arrest  by  the  sheriff, 
after  such  costs  shall- have  been  taxed  by  the  proper  ofScer;  and  he  must  put 
in  his  answer  to  the  supplemental  bill,  after  the  service  of  the  order  to  be  en- 
tered on  this  decision,  or  the  complainant  may  take  out  a  new  attachment. 
The  defendant  Nethaniel  Brown  must  also  pay  to  the  solicitor  for  the  com- 
plainant his  costs  of  opposing  this  application."  In  People  v.  Crafty  7  Paige, 
825,  it  was  held  that  where  an  attachment  in  a  suit  in  chancery  issues,  for 
contempt  in  not  obeying  the  process  of  the  court,  or  an  order  or  decree  made 
in  the  cause,  the  proceedings  upon  the  attachment  may  be  entitled,  either  as 
in  the  original  suit,  or  in  the  name  of  the  people,  on  the  relation  of  the  party 
prosecuting  the  attachment. 

This  question  has  been  twice  passed  upon  by  this  court,  and  must  be  re- 
garded as  settled.  In  HiaU  v.  Bridge  Co.,  16  W.  Ya.  864,  it  was  held  that 
a  contempt  of  court  is  in  the  nature  of  a  criminal  offense,  and  the  proceeding 
for  its  punishment  is  in  its  character  a  criminal  proceeding.  Before  the  at- 
tachment for  the  contempt  issues,  the  proceedings  are  to  be  entitled  in  the 
names  of  the  parties  to  the  suit,  but  afterwards  in  the  name  of  the  state.  In 
Buhl  v.  RvM,  24  W.  Ya.  279,  it  was  held  that  a  contempt  of  court  is  in  the 
nature  of  a  criminal  offense,  and  the  proceeding  for  its  punishment  is  crimi- 
nal in  its  character.  Consequently,  the  proceedings  after  the  attachment  is- 
sues are  distinct  from  the  suit  in  which  the  contempt  was  committed,  and 
should  be  entered  separately,  and  entitled  in  the  name  of  the  state  against  the 
offender.  If  the  inferior  court  fails  so  to  enter  the  proceedings,  that  will  be 
error,  for  which  the  appellate  court  will,  on  appeal  by  the  offender,  reverse  so 
much  of  the  decree,  if  improper  on  its  merits,  as  orders  his  punishment.  In 
this  cause,  a  special  commissioner  was  brought  before  the  court  on  proceed- 
ings for  contempt,  and  in  the  chancery  cause  he  was  committed  to  Jail  "  until 
the  further  order  of  the  court"  for  such  contempt.  Sktder,  J.,  said,  iox  the 
court,  after  referring  to  8taU  v.  Bridge  Co.,  16  W.  Ya.  864:  ''According  to 
this  authority,  the  court  below  should  have  entitled  the  proceedings,  after  the 
return  of  the  rule,  against  O'Keefe  ^the  commissioner)  in  the  name  of  the 
state,  and  made  it  a  separate  and  distinct  proceeding,  and  entered  a  separate 
order  in  relation  thereto.  From  such  an  order  a  writ  of  error  could  have  been 
taken,  but  no  such  order  was  made  by  the  municipal  court  in  this  cause.  It 
follows,  then,  that  said  court  erred  in  entering  such  an  order  on  the  chancery 
side,  and,  if  it  is  wrong,  it  must  be  reversed  for  this  error,  as  well  as  on  ii^ 
merits.  A  court  cannot  prevent  the  reversal  of  an  erroneous  order  by  enter- 
ing it  in  the  wrong  order-book." 

It  is  curious  to  note  the  change  in  the  law,  and  what  caused  it.  It  was 
not,  before  the  matter  was  regulated  by  statute  in  this  and  the  mother  state* 
held  that  all  contempts  partook  of  the  nature  of  crimes,  or  that  they  might 
not  be  punished  in  various  ways  by  fining  the  party,  for  the  benefit  of  the 
plaintiff  to  the  suit,  who  had  injured  him,  by  requiring  him  to  do  or  undo 
certain  things  on  pain  of  imprisonment  or  putting  him  in  prison  ontil  be 
should  do  or  undo  the  thing  complained  of,  which  was  a  contempt  of  the  order 
of  the  court.    Ksnt»  C.  J.,  in  Cctse  qf  TaUs,  4  Johns.  373,  374,  said:  ''The 
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practice  of  commitmeDts  for  contempts  during  pleasure  prevails  in  the  house 
of  assembly  of  this  state,  *  *  *  as  well  as  in  the  house  of  commons  in 
Great  Britain.  It  has  been  too  deep-rooted  and  inveterate  a  practice  for  us 
now  to  correct;  and  I  am  persuaded  that  there  exists  sound  reasons  for  the 
universal  adoption  of  it;  and  that  it  has  not  been  found,  upon  experience,  to 
be  injurious  to  the  liberty  of  the  subject.  The  objection  is  at  this  time  new. 
It  was  taken  in  the  Bart  of  Shuftsbui^^s  Case,  1  Mod.  144,  and  also  of  that 
of  The  Queen  v.  Paty,  2  Ld.  Raym.  1105;  but  in  the  latter'case,  though  Chief 
Justice  Holt  objected  to  the  sufficiency  of  the  return,  he  took  no  notice  of  tliis 
objection;  and  Mr.  Justice  Powrs  said  that  a  commitment;  during  the  pleas- 
ure of  the  house  was  more  favorable  to  the  prisoner,  and  more  for  his  benefit, 
than  a  commitment  for  a  certain  time,  as  it  leaves  to  the  house  a  power  to 
discharge  the  prisoner  upon  his  submission.  He  said  that  it  was  agreeable 
to  the  constant  forms  of  commitment  by  the  commons,  and  was  conformable 
to  the  commitments  by  the  K.  B.,  which  are  implied  to  be  during  the  pleasure 
of  the  court." 

In  Railroad  Co.  v.  WJieeling,  18  Grat.  40,  we  have  a  clear  intimation  of 
why  a  contempt,  though  it  grows  out  of  the  violation  of  the  order  of  a  court, 
and  is  therefore  contempt  of  the  process  of  the  court,  is  declared  to  be  in  the 
nature  of  a  crime,  and  should,  therefore,  after  the  proceeding  for  the  contempt 
is  commenced,  be  proceeded  in  as  such,  Monoure,  J.,  said,  (page  57:)  "A 
contempt  of  court  is  in  the  nature  of  a  criminal  offense;  and  the  proceeding 
for  its  punishment  is  in  the  nature  of  a  criminal  proceeding.  The  judgment 
in  such  a  proceeding  can  be  reviewed  by  a  superior  tribunal,  only  by  writ  of 
error,  and  not  always  in  that  way."  He  cites  for  this,  Cckie,  p.  682,  0. 182, 
§  2;  Id.  p.  737,  c.  194,  8§  24-27;  and  Id.  p.  779,  c.  209,  §§  1,  4,— and  says: 
^This  appeal,  so  far  as  it  is  from  that  order,  must  therefore  be  dismissed." 
His  first  citation  (section  2,  c.  182,  Code  1849)  provides  for  an  appeal  from  a 
decree  dissolving  an  injunction,  etc.  The  second  section  (24  et  eeq,)  of  chap- 
ter 194  of  the  same  Code,  which  regulates  proceedings  for  contempts  declares, 
(section  24 :J  ''The  courts,  and  the  judges  and  justices  thereof,  may  issue  at- 
tachments for  contempt,  and  punish  them  summarily,  only  in  the  cases  fol- 
lowing: First,  misbehavior  in  the  presence  of  the  court,  or  So  near  thereto 
as  to  obstruct  or  interrupt  the  administration  of  justice;  secondly,  violence, 
or  threats  of  violence,  to  a  judge,  justice,  or  officer  of  the  court  or  to  a  juror, 
witness,  or  party  going  to,  attending,  or  returning  from  the  court,  for  or  in 
respect  of  any  act  or  proceeding  had,  or  to  be  had,  in  such^court;  thirdly,  mis- 
behavior of  an  officer  of  the  court  in  his  official  character;  fourthly,  disobe- 
dience or  resistance  of  an  officer  of  the  court,  juror,  witness,  or  other  person 
to  any  lawful  process,  judgment,  decree,  or  order  of  the  said  court."  Section 
25  provides  that  "no  court  shall,  without  a  jury,  for  any  such  contempt  as  is 
mentioned  in  the  first  class,  embraced  in  the  preceding  section,  impose  a  fine 
exceeding  fifty  dollars,  or  imprison  more  than  ten  days.  But,  in  any  such 
case,  the  court  may  impanel  a  jury  (without  an  indictment,  information,  or 
any  formal  pleadings)  to  ascertain  the  fine  or  imiprisonment  proper  to  be  in- 
flicted, and  may  give  judgment  according  to  the  verdict."  Section  26  pro- 
vides that  **  no  court  shall  impose  a  fine  for  a  contempt,  unless  the  defendant  be 
present  in  court,  or  shall  have  been  served  with  a  rule  of  the  court  to  show 
cause  on  some  certain  day,  and  shall  have  failed  to  appear  and  show  cause." 
Section  27  declares:  "If  any  person,  by  threats  or  force,  attempts  to  intimi- 
date or  Impede  a  judge,  justice,  juror,  witness,  or  an  officer  of  a  court  in  the 
discharge  of  his  duty,  or  to  obstruct  or  impede  the  administration  of  justice 
in  any  court,  he  shall  be  prosecuted  as. for  a  misdemeanor,  and  punished  by 
fine  and  impi-isonment,  or  either,  at  the  discretion  of  a  jury."  Sections  27-29 
of  the  present  statute  are  the  same  as  sections  24-26  of  theCode  of  1849.  Sec- 
tion 30  of  the  present  statute  modifies  section  27  of  the  Code  of  1849,  and  is 
•8  follows:  "If  any  person,  by  threats,  force,  or  otherwise,  Intimidate  j^  i.^ 
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|)ede»  or  attempt  to  intimidate  or  impede,  any  judge,  justice  of  the  peace, 
juror,  witness,  arbitrator,  umpire,  or  any  officer  or  member  of  any  court  in 
the  discharge  of  his  duty,  as  such,  or,  by  any  means,  obstruct  or  impede,  oi 
attempt  to  obstruct  or  impede,  the  administration  of  justice  in  any  court,  he 
shall  be  guilty  of  a  misdemeanor,  and,  unless  otherwise  provided  by  law,  he 
shall  be  fined  not  less  than  twenty-five  nor  more  than  two  hundred  dollars, 
and  be  imprisoned  in  the  county  jail  not  exceeding  six  months."  Section  25 
of  the  present  law  provides  for  the  punishment  of  a  sheriff  who  shall  corruptly, 
or  through  favor  or  ill  will,  summon  a  juror  with  intent  that  such  juror  shall 
find  a  verdict  for  or  against  either  party,  by  forfeiture  of  his  office,  and  a  fine, 
and  rendering  him  hereafter  incapable  of  holding  office.  The  twenty-sixth 
section  of  the  present  statute  provides  that  any  person  who  shall  procure,  or 
attempt  to  procure,  a  juror  to  be  summoned  with  intent  that  such  juror  shall 
find  a  verdict  for  or  against  either  party,  shall  be  fined  not  exceeding  $500. 
This  statute  shows,  as  well  as  the  Code  of  1849,  that  the  intent  was,  in  cer- 
tain causes,  to  have  the  punishment  fixed  and  definite,  to  be  so  fixed  and  def- 
inite in  all  those  cases  where  the  act  is  done,  beyond  recall  of  the  party  doing 
it;  but  in  all  those  cases  where  the  party  could  undo  a  wrong  act  done,  to  the 
injury  of  a  party,  or  where  he  could  cease  from  doing  an  act,  or  where  he  re- 
fused to  obey  the  order  of  a  court,  it  was  not  intend^  by  the  statute  to  take 
away — if,  indeed,  it  were  in  the  power  of  the  legislature  to  take  it  away — the 
wise  discretion  a  judge  theretofore,  under  the  common  law,  could  exercise,  in 
imprisoning  a  party  during  his  pleasure,  and  then,  when  the  party  ceased  to 
be  recalcitrant,  to  discharge  him. 

In  Purcell  v.  Purcdl,  4  Hen.  &  M.  507,  the  court  granted  the  plaintiff  ali- 
mony, and  decreed  "that  the  defendant  should  annually  pay  to  the  plaintiff 
$300  until  he  should  return  to  his  marital  duties."  He  refused  to  pay  and  the 
court  took  severe  measures  to  compel  him  to  obey  the  order  of  the  court. 
There  is  this  entry  in  the  record,  February  19,  1810:  "The  defendant  wad 
brought  into  court  on  a  commission  of  rebellion,  and,  refusing  obedience  to 
the  former  order  of  the  court,  was  ordered  to  be  forthwith  committed  to  the 
gaol  of  Henrico  county. "  He  soon  came  to  terms,  for  the  record  further  shows 
that  eight  days  thereafter,  on  the  twenty-seventh  February,  he  was  brought 
out  on  haheas  corpus,  because  it  was  stated  to  the  court  that  he  was  ready  to 
do  that  which  was  required  of  him;  and,  having  done  what  the  court  required, 
he  was  discharged.  If  a  fine  and  definite  imprisonment  bad  been  imposed,  he 
would  have  paid  the  fine,  suffered  the  imprisonment,  and  still  refused  to  do 
what  the  court  required. 

I  have  already  quoted  from  the  opinion  of  Kent,  G.  J.,  in  the  Case  qf  Yates  ^ 
4  Johns.  318.  On  page  375,  he  further  says,  with  great  clearness  and  force: 
"If  the  time  should  be  definite  in  the  sentence,  the  court  could  not  alter  it, 
even  upon  the  submission  of  the  party,  and  it  would  operate  rigorously  upon 
him.  The  courts  would  foel  obliged  to  committ  for  a  time  adequate  to  make 
due  reparation  for  the  contempt  without  any  submission.  It  is  the  estab- 
lished course  in  the  courts  of  law  and  equity,  and  in  the  legislature,  to  receive 
the  submission  of  the  party  whenever  he  is  ready  to  offer  it,  and,  on  reasona- 
ble satisfaction  made,  to  discharge  him.  The  party  offending  ought  to  sub- 
mit, and  the  form  of  the  order  is  the  most  effectual  way  to  ensure  it.  There 
is  no  such  thing  as  the  abuse  of  this  power  in  modern  times.  The  case  prob- 
ably is  not  to  be  found.  An  alarm  cannot  be  excited  at  its  existence  in  the 
extent  now  laid  down.  It  is  given  to  the  court  only  for  their  preservation, 
in  order  to  enable  them  to  repel  insults,  to  protect  suitors,  to  support  their 
process,  and  to  be  an  asylum  from  violence  and  oppression. "  This  was  a  ^a- 
heas  corpus  case,  most  elaborately  argUed  and  considered.  Gates  was  in  prison 
for  contempt,  the  order  was  that  he  be  "committed  to  jail,  there  to  remain  un- 
til the  further  order  of  the  court;"  and  Kent,  C.  J.,  for  the  court,  said:  *'The 
prisoner  must  be  remanded." 
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TIlis  court  has  in  two  cases  acted  on  this  view  of  the  law.  In  State  v. 
Bridge  Co.,  16  W.  Va.  890,  the  order  of  the  court  was  "that  the  said  Murtha 
Walsh  and  George  W.  Green,  and  the  said  Harper's  Ferry  Bridge  Co.,  for  their 
misconduct,  and  contempt  of  this  court,  be  each  fined,  for  the  use  of  the  state 
of  West  Virginia,  $50;  that  execution  for  its  fine  be  awarded  against  the 
Harper's  Ferry  Bridge  Go. ;  and,  further,  that  said  Green  and  Walsh  do  each 
pay  the  one-half  of  ^6.10,  the  costs  incurred  by  J.  M.  Mason  in  these  pro- 
ceedings, or  by  the  state  of  West  Virginia,  whicli  he  must  pay;  and  that  said 
fines  and  costs  ira^>osed  on  them  shall  be  paid  to  the  sheriff  of  Jefferson  county 
within  ten  days  from  the  time  the  judgment  in  this  case  is  entered,  and  in  de- 
fault thereof  the  sheriff  of  Jefferson  county  must  be  commanded,  in  the  name 
of  the  state  of  West  Virginia,  to  arrest  eitlier  of  said  parties  who  may  be  in 
default,  and  commit  him  to  the  jail  of  Jefferson  county  until  the  said  amount 
due  from  them  is  paid,  or  until  this  court  shall  order  his  discliarge. "  In  State 
Y,  Frew,  24  W.  Va.  493,  fines  for  contempt  were  imposed,  and  the  sheriff  was 
ordered  to  hold  them  in  custody  until  the  fine  and  costs  were  paid.  It  is  true 
that,  in  both  these  cases,  the  fines  were  fixed  and  determined,  but,  that  the 
defendants  should  obey  this  order,  they  were  to  be  imprisoned  uhtil  it  was 
paid. 

Whether  the  legislature  wonld  have  the  right  to  take  away  any  of  the  sub- 
stantial powers  of  the  court  for  its  own  protection,  will  not  be  here  discussed. 
It  was  discussed  in  State  y.Frew,  24  W.  Va.  416.  It  was  not  the  intention 
of  the  legislature  to  take  away  the  power  of  the  court  as  it  theretofore  existed, 
or  to  interfere  with  its  discretion  to  imprison  at  pleasure  one  who  disobeys 
the  orders  or  process  of  the  court.  It  is  necessary  that  a  court  should  exercise 
this  power  in  the  way  best  to  accomplish  the  object,  and  to  do  that  the  court 
must  have  a  large  discretion.  The  change  made  by  the  statute  is  that  all 
contempts  now  are  in  the  nature  of  criminal  offenses;  and  although  the  rule 
may  be  issued  in  the  original  suit,  when  it  is  returned  served  on  the  defend- 
ant, then  the  contempt  proceeding  must  be  entitled  in  the  name  of  the  state 
against  the  offends,  and  prosecuted  to  the  end  in  the  name  of  the  state,  at 
the  relation  of  the  party  injured,  and  be  entirely  separate  from  the  original 
case.  The  fines  now  imposed  must  ail  be  paid  to  the  state.  The  costs  of  the 
contempt  proceeding  are  paid  to  the  party  at  whose  relation  the  proceeding  is 
prosecuted,  if  the  party  is  convicted  of  the  offense,  but  he  must  pay  the  costs, 
if  the  party  is  not  held  to  have  been  guilty  of  a  contempt.  So,  while  it  is  in 
the  nature  of  a  criminal  proceeding,  it  is  not  in  fact  so,  as  all  the  incidents  of 
such  a  proceeding  do  not  belong  to  it.  As  we  have  seen,  the  right  in  certain 
causes  to  imprison  during  the  pleasure  of  the  court  is  not  taken  away. 

There  is  an  expression  in  the  opinion  in  Ruhl  v.  Ruhl,  24  W.  Va.  286,  that 
is  contrary  to  this  position.  It  says:  "It  is  also  erroneous  because  it  failed 
to  define  the  term  of  imprisonment.  It  directs  the  commissioner  to  be  im- 
prisoned *  until  the  further  order  of  the  court.'  Even  if  it  had  been  proper 
to  commit  the  appellant,  the  order  should  have  shown  a  conviction  of  the  of« 
fense,  and  the  terms  of  his  imprisonment  should  have  been  defined. "  For  this 
it  cites  In  matter  of  Hammel,  9  R.  1. 248,  and  Bx  parte  Adams,  25  Miss.  888. 

In  the  case  in  9  B.  I.,  Hammet  had  been  summoned  as  a  witness  before  a 
town  council,  and  refused  to  testify,  and  he  was  thereupon  committed  to  jail; 
and  the  court,  on  habeas  corpus,  discharged  the  prisoner,  because  there  was 
no  definite  term  of  imprisonment  mentioned  in  the  mittimus.  There  are  no 
authorities  cited,  and  no  reasons  given.  In  the  case  of  Bx  parte  Adams,  25 
Miss  891,  it  appears  that  the  order  of  an  inferior  court  was  that  "George  H. 
Adams  be  sent  to  jail,  and  remain  there  until  he  signifies  his  assent  to  the 
court  to  answer  questions  to  the  grand  jury,"  etc.;  and  the  high  court  of  er- 
ror and  appeals  of  Mississippi  held  that  it  was  not  lawful  to  imprison  until 
conviction  by  a  court  of  legal  authority,  which  conviction  must  appear  by  the 
record.    It  is  not  said  here,  in  this  case,  that  the  sending  the  prisoner  to  jail 
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"until  he  should  answer  the  questions  required"  would  have  been  unlawful 
if  the  record  had  shown  that  he  had  been  convicted  of  a  contempt.  It  seems 
to  me  that  both  these  cases  show  on  their  face  that  it  is  a  very  necessary  power 
to  be  lodged  in  court,  to  compel  a  recalcitrant  witness  to  obey  the  order  of  the 
court,  to  ** order  to  jail  [after  convicting  him  of  the  contempt]  until  he  is  will- 
ing to  obey  the  command  of  the  court  and  testify;  otherwise,  it  would  be  in 
the  power  of  the  irresponsible  witness  to  defy  the  oourt,  and  the  administra- 
tion of  justice  would  be  not  only  impeded,  but  in  some  cases  prevented.  It 
was  not  necessary  to  the  decision  of  Buhl  v.  Ruhl,  24  W.  Va.  286,  to  hold,  in 
the  language  of  the  opinion, — and,  as  it  is  not  in  the  syllabus,  we  feel  no  hesi- 
tation in  saying  that  we  now  disapprove  so  much  of  said  opinion  as  holds, — 
that  in  a  contempt  case  generally,  that  the  term  of  imprisonment  must  be 
fixed,  and  that  courts  in  such  cases  have  no  right  to  imprison  "  until  the  fur- 
ther order  of  the  court. " 

We  think  the  proceeding  was  regular  in  this  case,  except  that  the  proceed- 
ing was  in  chanceiy,  and  the  order  was  entered  in  the  chancery  order-book, 
instead  of  the  law  order-book.  This  was  irregular,  and,  if  it  was  right  in  it- 
self, we  would  reverse  it,  because  the  case  was  tried  in  the  wrong  oourt,  and 
order  placed  on  the  wrong  recoi*d,  and  showed  it  was  a  proceeding  in  chan* 
eery,  and  not  at  law,  which  only  had  jurisdiction  of  it  after  the  return  of  the 
rule,  and  the  separation  of  the  proceeding  from  the  chancery  suit.  In  the 
syllabus  in -Ruhl  v.  Ruhl,  the  word  '*  attachment''  is  inadvertently  used,  as 
the  opinion  shows.  It  ought  to  be  **the  proceedings,"  after  a  rule  to  show 
cause  why  an  attachment  shall  not  issue  has  been  returned  served  on  the  de- 
fendant, should  be  distinct  from  the  suit,  etc.  The  same  inadvertence  occurs 
in  the  opinion  in  State  v.  Bridge  Co. ,  16  W.  Ya.  874.  In  some  of  the  states,  the 
attachment  issues  in  the  first  instance,  and  the  party  is  arrested,  and  brought 
into  court,  and  then  tried;  but  in  Virginia  and  this  state  a  rule  must  issue. 
Morris  v.  Creel,  1  Va.  Gas.  833. 

Were  the  defendants  Irwin  and  Hoyt  guilty  of  contempt  of  court?  The 
record  shows  that  the  injunction,  in  accordance  with  the  requirements  of  the 
statute,  was  not  to  take  effect  or  be  in  force  '*  until  after  bond  was  filed  by 
the  plaintiff. "  The  conditional  injunction  was  granted  on  the  fouiteenth  ok 
July,  1886.  A  notice  was  given  to  dissolve,  and  on  the  eighteenth  of  Aug- 
ust the  court  declared  the  injunction  dissolved,  and  should  stand  dissolved 
until  a  bond  in  the  increased  penalty  of  $1,000  should  be  given.  The  effect  of 
this  order  was  only  to  require  the  bond  to  be  increased.  The  decree  dissolv- 
ing the  Injunction  amounts  to  nothing,  because  no  injunction  was  in  force, 
and  could  not  be  until  bond  was  given.  Some  three  days  after  this  second 
order,  the  first  conveyance  of  which  the  plaintiff  complains  was  executed, 
and  the  others  about  the  thirty-first  of  August,  1886. 

But  it  is  insisted  by  counsel  that  the  injunction  was  so  far  in  force  as  to 
make  them  liable  for  contempt  if  they  violated  it.  In  an  anonymous  case,  3 
Atk.  567,  it  was  held  "no  excuse  for  proceeding  at  law,  after  an  injunction  is 
granted,  that  it  was  not  sealed;  for  where  a  defendant  or  his  attorney  haa 
been  prevented  on  an  order  for  an  injunction,  and  they  have  proceeded  at  law 
before  it  has  been  sealed,  the  court  has  considered  it  a  contempt,  and  has 
committed  the  persons  for  it."  In  Kimpton  v.  Bve,  2  Yes.  &  B.  849,  it  was 
held  that  there  was  a  breach  of  an  injunction  when  the  defendants  had  notice 
of  it,  and  there  had  been  no  service  of  the  order.  To  the  same  effect  is  Van- 
aandau  v.  Rose,  2  Jac.  &  W.  264.  In  Heam  v.  Tennant,  14  Vee.  Jr.  136,  it 
was  held  a  contempt  by  breach  of  Injunction  by  persons  present  in  court  dur- 
ing the  motion,  though  absent  when  the  order  was  made.  Lord  Eldon  said 
'*If  these  parties,  by  their  attendance  in  court,  were  apprised  that  there  was 
an  order,  that  is  sufficient;  and  I  cannot  attend  to  a  distinction  so  thin  as 
that  person^  standing  here  until  the  moment  the  lord  chancellor  is  about  to 
pronounce  the  order,  which*  from  all  tluit  passed,  they  must  know  will  be 
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pronounced,  can,  by  getting  out  of  the  hall  at  this  instant,  avoid  all  the  conse- 
quences. *'  In  James  v.  Downes,  18  Yes.  Jr.  522,  it  was  held  that  it  was  a  con- 
tempt by  breach  of  injunction  by  defendant  present  in  court  during  the  motion, 
though  retiring  before  the  order  was  pronounced;  but  a  motion  to  commit 
after  a  considerable  lapse  of  time,  and  the  order  not  drawn  up,  was  refused, 
with  coste.  The  same  rule  has  been  held  in  this  country.  Hull  v.  Thomas^ 
3  Edw.  Ch.  236;  Thehaut  v.  Canova,  11  Fla.  166;  Earing  v.  Raufftnan,  13 
N,  J.  Eq.  399;  Endicott  v.  Mathis,  9  J.  N.  Eq.  110;  Famsivorth  v.  Fowler^ 
1  Swan,  1. 

This  is  well-settled  law.  If  the  defendant  knew  an  order  of  the  court  had 
been  made,  and  he  had  actual  notice  of  it,  even  before  the  formal  service  of 
process,  he  could  not  shield  himself  if  he  violated  the  order  on  the  ground 
merely  that  the  process  was  not  served.  He  must  respect  the  order  of  the 
court  when  he  knows  it  is  made.  The  service  of  the  process  usually  gives 
him  that  notice,  but  he  may  receive  it  in  another  mode.  It  may  be  that,  if  a 
conditional  injunction  has  been  granted,  to  take  effect  on  bond  being  given, 
and  the  defendant  knows  the  bond  is  about  to  be  given,  that  he  may  be  guilty 
of  a  contempt  of  court  in  doing  a  thing  that  would  be  enjoined  immediately 
upon  the  execution  of  the  bond.  This  point  need  not  be  decided  in  this  cause. 
In  Winalaw  v.  Nayson,  113  Mass.  411,  it  was  held  that  one  who  has  actual  no- 
tice of  an  order  for  the  immediate  issue  of  an  injunction,  and  disobeys  the  terms 
of  it  as  ordered,  is  guilty  of  a  contempt,  though  the  injunction  has  not  been 
served  upon  him,  or  issued,  or  the  order  formally  drawn  up;  but,  where  it  is 
ordered  that  an  injunction  shall  issue  upon  the  filing  of  the  billt  such  order 
is  conditional,  and  there  is  no  injunction,  and  can  be  no  contempt,  until  the 
bill  is  filed.  In  Clarke  v.  Hoome^s  Sx'rSt  2  Hen.  &  M.  23,  an  injunction  was 
granted  on  the  usual  terms — that  is,  upon  the  giving  of  bond — ^to  inhibit  the 
defendanto  from  selling  a  slave  under  an  execution.  This  order  was  made  on 
the  twenty-ninth  day  of  May,  1808.  On  the  next  day  the  order  was  shown 
to  the  defendants  at  the  sale,  and  they  were  forewarned  from  selling  the 
negro.  The  plaintiff  then  proceeded  with  all  possible  dispateh  to  Richmond, 
and,  upon  complying  with  the  conditions  of  the  order,  obtained  from  the  clerk 
the  subpcena,  with  injunction  indorsed  thereon;  but,  when  he  returned  to  the 
county  of  Fowhattan^  the  sale  had  been  made,  and  the  agent  of  Hoome's  ex- 
ecutors had  bought  and  carried  off  the  negro.  The  plaintiff  obtained  a  rule 
upon  the  sheriff  and  the  said  agent  to  show  cause  why  they  should  not  be  at- 
tached for  their  contempt  in  disobeying  the  order  of  the  judge.  They  ap- 
peared and  showed  cause.  The  court  said:  '*The  order  in  this  case  which  it 
is  said  has  been  disobeyed  was  a  conditional  one;  and,  before  it  could  have 
any  obligatory  force,  it  was  the  duty  of  the  plaintiff  to  comply  with  the  con- 
ditions. This  had  not  been  done  when  it  was  presented  to  the  defendants, 
altliough  the  plaintiff  knew  of  the  sale  long  enough  to  have  made  his  appli- 
catloii  for  his  injunction,  to  have  complied  with  the  conditions  usual  in  such 
cases,  and  to  have  been  at  the  sale  if  he  had  been  so  disposed;  and  there- 
fore be  should  not  complain  that  for  want  of  time  his  property  was  sold. 
Again,  the  sheriff  was  acting  under  the  process  of  a  court  of  law,  and  was 
bound  to  obey  ite  commandis,  unless,  agreeably  to  law,  he  was  inhibited." 
The  rule  was  discharged. 

Here,  as  we  have  seen,  the  order,  as  under  the  stetute  it  must  be,  was  a 
conditional  one.  There  was*  no  sort  of  diligence  used  to  comply  with  it. 
The  order  was  made  on  the  fourteenth  day  of  July,  1886,  No  bohd  was  ex- 
ecuted until  the  eleventh  day  of  October,  1886.  The  plaintiff  was  bound  to 
know  the  law,  and  he  therefore  knew  that  his  injunction  was  conditional, 
and,  by  ite  very  terms,  it  was  not  to  be  inforced  until  he  executed  a  bond  of 
S250.  Then  when  the  motion  was  made  to  dissolve  an  injunction  which 
Bever  existed  until  long  after,  and  also  to  increase  the  bond  if  motion  to  dis- 
solve were  denied,  the  court  still  gave  the  plaintiff  another  opportunity  to 
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comply,  after  requiring  a  bond  in  the  penalty  of  81,000.  There  was  no  at- 
tempt, so  far  as  tbis  record  shows,  to  give  the  bond  until  near  two  months 
afterwards.  When  all  the  mischief  complained  of  had  been  done  and  past 
for  more  than  a  month,  plaintiff  gave  the  bond,  filed  bis  affidavit,  and  ob- 
tained a  rule  against  the  defendants  Irwin  and  Hoyt,  to  show  cause  why  they 
should  not  be  attached  for  contempt  of  an  injunction.  That,  clearly,  had  no 
existence  in  fact  for  more  than  a  month  after  the  last  act  complained  of  had 
been  committed. 

No  contempt  is  shown.  It  is  unnecessary  to  decide  whether  the  affidavit 
was  sufficient  to  support  the  rule,  or  whether  the  court  erred  in  the  form  of 
the  order  of  attachment  for  contempt.  Certainly,  the  court  had  no  authority 
to  imprison  the  defendants  until  they  did  an  impossible  thing. 

For  the  foregoing  reiisons  the  order  of  the  circuit  court,  rendered  on  the 
thirteenth  October,  1886,  is  reversed,  with  costs  to  the  defendants  Irwin  and 
Hoyt,  'and  the  rule  against  the  said  defendants  is  discharged  with  costs. 

Green,  Sntber,  and  Woods,  JJ.,  concurred. 

(30  W.  Va.  890)  r,  r^ 

Gainer  v.  Gainer. 
(Supreme  Court  of  AppecUs  of  West  Virginia.    November  19, 1887.) 

1.  Abatembivt  and  REyr7A]>— Death  of  Plaintiff— DiscoNTiKnANGB. 

G.  files  a  bm  to  enforce  a  vendor's  lien  for  the  purchase  money  on  a  tract  of  land. 
The  defendants  file  answers  denying  material  aUegations  in  the  bilL  and  numeroos 
depositions  are  taken  to  sustain  and  to  oontradict  tnese  allegations,  out,  before  the 
oourt  renders  its  decree,  the  plaintiil  dies,  and  at  the  instance  of  the  defendants,  an 
order  is  entered  suggesting  the  plaLntiiTs  death  on  the  record.  No  order  was  mads 
at  the  next  term  of  the  court;  but  at  the  second  term  of  the  oourt  next  after  that  at 
which  the  death  of  the  plabitiif  was  so  suggested  on  the  record,  no  motion  havinff 
been  made  that  the  suit  proceed  in  the  name  of  the  representative  of  the  plaintifl, 
01^  anv  other  party,  and  no  application  having  been  made  for  a  edre  facias  to  re- 
vive the  suit,  the  court,  at  the  instance  of  the  defendants,  entered  an  order  which, 
reciting  these  facts,  ordered  that  the  suit  be  discontinued.  After  this  order  was  en- 
tered, and  the  court  had  adjourned,  administration  was  granted  the  estate  of  the 
deceased  plaintifl  by  the  clerk  of  a  county  court;  and,  at  the  following  term  of  the 
oourt  in  which  said  cause  had  been  pending,  the  administrator  of  the  plaintifl  ap- 
peared, and  filed  a  duly-oertifled  copy  of  the  order  appointing  him  administrator  of 
the  deceased  plaintifl,  and  moved  the  court  to  revive  said  cause  in  his  name  as  plain- 
tiff, and  to  reinstate  the  same  upon  the  docket  of  the  court;  but  the  oourt  overruled 
his  motion.  Heldy  that  the  oourt  did  not  err  in  the  entering  of  said  order  suggesting 
the  plaintiff's  death,  or  said  order  of  discontinuance,  or  in  oyerruling  the  motion  to 
revive  said  cause  and  reinstate  it  on  the  docket. 

8.  Bamb. 

If  the  plaintiff  in  a  chancery  cause  dies,  when  the  cause  of  action  survives  to  Ms 
representatives,  real  or  personal,  such  suit  may  be  revived  by  bill  of  revivor,  by 
scifre  facias,  or  by  a  simple  motion  that  it  proceed  in  the  name  of  the  representative 
of  the  plaintiff,  made  without  any  notice  to  the  defendants.  But  the  defendants 
may  hasten  the  prosecution  or  diaicontinuanoe  of  such  suit  by  suggestin|^  the  death 
of  uie  plaintiff  on  the  record,  and,  if  no  steps  are  taken  to  revive  the  smt  in  any  of 
these  modes  at  or  before  the  second  term  of  the  court  next  after  that  at  which  there 
may  have  been  a  suggestion  on  the  record  of  the  death  of  the  plaintiff,  the  oourt 
ou^ht  to  enter  an  order  discontinuing  the  suit;  which  order  can  never,  after  the 
adioumment  of  the  coiut,  be  set  aside,  though  the  oourt  may  refuse  to  enter  such 
order,  or  may  set  it  aside,  at  any  time  during  the  term  of  the  court,  if  good  cause  be 
shown  why  the  suit  should  not  be  discontinued. 

(SyUaims  by  the  Court) 

Appeal  from  circuit  court,  Barbour  county. 

This  was  a  chancery  suit  brought  by  Bryan  Gainer  in  the  circuit  court  of 
Barbour  county  in  October,  1868,  to  enforce  a  vendor's  lien  on  land  in  that 
county  of  $250,  with  interest  on  it  from  April  18, 1853,  which  he  claimed  was 
the  balance  due  on  a  contract  for  sale  of  this  land  to  George  Gainer  and  John 
W.  Gainer,  which  contract  was  dated  April  18, 1851.  The  bill  states  this*  and 
also  many  other  matters*  which  rendered  it  necessary  and  proper  to  make  the 
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numerous  parties  named  in  it  defendants  to  the  suit.  A  number  of  the  de- 
fendants filed  answers  denying  material  allegations  in  the  bill.  These  answers 
were  replied  to  generally,  and  a  number  of  depositions  were  taken.  It  is  un- 
necessary to  state  in  detail  the  allegations  or  nature  of  these  pleadings  and 
proofs.  On  the  second  of  March,  1883,  this  order  was  made  in  the  cause: 
**The  plaintiff  in  this  cause  having  died,  it  is  ordered  that  his  death  be  sug- 
gested upon  the  record."  At  the  next  term  of  the  court  no  order  was  entered 
in  this  cause;  but  at  the  second  term  of  the  court  after  this  suggestion  of  the 
death  of  the  plaintiff  on  the  record,  on  November  2,  1883,  this  order  was  en- 
tered in  this  cause:  "It  appearing  to  the  court  that  the  death  of  the  plaintiff 
in  this  suit  was  suggested  at  the  March  term,  1883,  of  this  court,  and,  it  not 
having  been  revived,  it  is  ordered  that  the  same  be  discontinued."  At  the 
next  term  thereafter,  the  record  shows  that  on  March  7,  1884,  "the  plaintiff, 
by  his  attorney,  moved  the  court  to  reinstate  this  cause,  which  was  discontin- 
ued at  the  last  term ;  which  motion  was  continued,"  but  on  the  next  day  the 
order  continuing  this  motion  was  set  aside,  and  this  order  was  entered:  "The 
order  entered  in  this  cause  at  a  former  day  of  this  term  is  set  aside;  and  this 
cause  having,  by  an  order  of  the  court,  made  at  the  October  term,  1883,  abated 
on  account  of  the  failure  of  the  personal  representatives  of  the  plaintiff  to  re- 
vive the  same  in  his  name  within  two  terms  next  after  the  suggestion  of  the 
plaintiff's  death,  made  at  the  March  term,  1883,  this  day  came  Hugh  McQuain, 
sheriff  of  Gilmer  county,  and  as  such  administrator  of  the  said  Bryan  Gainer, 
and  filed  a  duly-certified  copy  of  the  order  of  the  county  court  of  Gilmer  county, 
committing  the  estate  of  said  Bryan  Gainer  to  him  as  such  administrator, 
marked  *  X,*  and  moved  the  court  to  revive  the  said  cause  in  his  name  as  plain- 
tiff, and  to  reinstate  the  same  upon  the  docket  of  this  court,  of  which  motion 
the  court  takes  time  to  consider. "  The  order  of  the  county  court  of  Gilmer 
county  referred  to  in  this  order  shows  that  on  the  eighteenth  of  January,  1884, 
the  estate  of  Bryan  Gainer,  deceased,  was  committed  to  Hugh  McQuain,  sheriff 
of  Gilmer  county,  for  administration.  This  order  was  entered  on  motion  of 
Levi  Johnson,  and  it  recited  that  more  than  three  months  had  elapsed  since 
the  death  of  Bryan  Gainer,  and  no  administration  of  his  estate  had  before  that 
been  granted.  On  the  twenty-fifth  of  October,  1884,  the  motion  which  had 
been  made  to  revive  the  cause  in  the  name  of  said  administrator  of  Bryan 
Gainer,  and  to  reinstate  it  on  the  docket  of  the  court,  was  overruled  by  the 
court,  as  appears  by  an  order  of  the  court  made  on  that  day.  From  this  order 
the  said  administrator  of  Bryan  Gainer  obtained  an  appeal  to  this  court. 
/•  Hop.  Woods,  for  appellant.    No  appearance  for  appellee. 

Grben,  J.,  {o/ter  stating  facts  as  above,)  The  right  to  revive  a  case  in 
equity,  as  well  as  the  mode  of  reviving  it,  is  thus  correctly  stated  by  me  in 
delivering  the  opinion  of  this  court  in  Re(d  v.  8tuarf$  Bx^r,  20  W.  Va.  391, 
392:  "Befoie  the  passage  of  any  statute  law,  when  a  sole  plaintiff  died  in- 
testate, his  representative,  his  administrator,  or  heirs,  or  both,  if  each  was 
interested,  had  a  right,  by  bill  of  revivor,  to  revive  a  cause,  and  proceed  in  it 
to  a  final  decree.  But,  in  such  a  case,  this  right  of  revival,  if  the  cause  of 
action  itself  survived,  was  absolute  in  the  case  supposed;  and  the  parties  filing 
the  bill  had  only  to  prove  that  they  were  the  representatives  of  the  deceased, 
if  this  were  denied,  and  the  cau^  was,  as  a  matter  of  course,  revived.  Both 
in  England  and  in  the  various  states  of  the  Union,  it  was  therefore  wisely 
considered  by  the  legislatures  that,  in  such  a  case,  it  was  entirely  unnecessary 
to  require  the  representatives  of  the  deceased  plaintiff  to  file  a  formal  bill  of 
revivor.  In  such  cases,  under  the  statute  law  of  Virginia  in  existence  prior 
to  1810,  on  the  decease  of  the  plaintiff  his  representative  might  l^vive  a  chan- 
cery cause  by  scire  fa^as,  without  filing  a  formal  bill  of  revivor;  and  this  stat- 
ute has  been  the  law  ever  since,  both  in  Virginia  and  this  state.  See  Vaughan 
V.  WOson's  Ex'r,  4  Hen.  &  M.480;  1  Be  v.  Code  Va.  1819,  p.  497,  §  38;  Code 
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Va.  1873,  c.  167,  §  4;  and  Code  W.  Ya.  c.  127,  §  4.  And  in  the  case  of  the 
plaintifl^s  death  it  was  provided  by  act  of  Virginia,  passed  March  7, 1826,  (see 
Supp.  Rev.  Code,  130,  178,)  that  in  a  suit  in  equity,  if  the  plaintiff  died,  the 
cause  might,  unless  cause  be  shown  to  tlxe  contrary,  be  revived  in  the  name 
of  the  administrator  or  heir,  etc.,  on  motion,  witliout  any  notice;  and  this  has 
continued  the  statute  law  of  both  Virginia  and  West  Virginia,  (CodeVa.  1873, 
c.  167,  §  4;  Code  W.  Va.  c.  127,  8  4.)  Wliile,  under  these  statutes,  a  bill  of 
revivor  has  long  been  disused  in  Virginia  and  West  Virginia,  and,  indeed,  in 
England  and  the  various  states  of  this  Union,  yet  there  is  noticing  in  our  stat- 
ute law  which  prevents  it  from  being  used,  if  the  parties  entitled  to  revive  a 
chancery  cause,  when  the  plaintiff  dies,  choose  to  resort  to  their  biU  of  re- 
vivor. "  So,  in  like  manner,  formerly,  when  causes  were  pending  in  the  court 
of  appeals  of  Virginia,  if  the  appeal  abated  by  the  death  of  the  appellant,  it 
could  be  revived  by  scire  facias.  And  such  revival  was  formerly  necessary, 
though,  by  our  statute  law,  such  revival  is  now  unnecessary,  but,  in  the  dis- 
cretion of  the  appellate  court,  judgment  or  decree  may  be  entered  as  if  the 
death  of  the  appellant  had  not  occurred,  (see  Code  W.  Va.  c.  127,  §  3,  p.  611;) 
and  such  had  been  the  law  since  1850,  (see  CodeVa.  p.  717,  §  3.)  Before  the 
passage  of  this  law,  a  question  arose  under  the  old  Virginia  law  whether,  if 
an  app0llant  died  pending  an  appeal,  and  an  entry  was  made  of  the  abatement 
of  the  appeal  on  that  account,  the  case  could  at  a  subsequent  term  be  revived 
by  a  scire  facias.  This  question  was  first  decided  by  the  court  of  appeals  of 
Virginia  on  Marcb  29,  1808,  in  the  case  of  Gihhs  v«  Ferkinson,  2  Hen.  &  M. 
21 1.  In  that  case,  the  court  awarded  a  scire  facias  to  revive  the  appeal,  though 
the  case  had  been  entered  as  abated  at  the  next  preceding  term  by  the  death 
of  the  appellant.  In  that  case,  the  administrator  of  the  deceased  appellant  had 
qualifled  since  the  case  had  been  entered  in  the  court  of  appeals  as  abated  by 
ttie  death  of  the  appellant.  Judge  Tuokbr  ''thought  the  writ  of  scire  facias 
to  revive  the  case  might  be  awarded,  and  the  appellee  be  at  liberty  to  show 
cause  upon  the  return  against  the  revival  of  the  appeal,  and  he  should  be  will- 
ing to  hear  him."  Judge  Boane  ''doubted  whether  such  writ  of  scire  facias 
could  properly  be  granted."  But,  as  Judge  FLEMiNa  concurred  with  Judge 
TucKBR,  this  writ  of  scire  facias  to  revive  this  appeal,  was  awarded.  A  few 
months  afterwards  this  question  came  again  before  the  court  of  appeals  of 
Virginia,  composed  of  the  same  judges,  in  the  case  of  Buster  v.  Wallace^  3 
Hen.  &  M.  217,  decided  November  16,  1808.  In  that  case,  the  appeal  had 
abated  at  the  March  term,  1808,  by  the  death  of  appellant,  and  the  next  term 
after  this  March  term  commenced  in  April,  only  15  days  after  the  termina- 
tion of  this  March  term.  A  scire  facias  to  revive  this  appeal  was  awarded 
at  the  October  term,  1808,  the  decision  being  rendered  November  16,  18(^; 
though  there  had  been  the  intervention  of  the  April  term  before  the  writ  of 
scire  facias  had  been  asked,  after  the  March  term  at  which  the  appeal  had  been 
abated  because  of  the  appellant's  death.  This  is  the  whole  report  of  the  ac- 
tion of  the  court:  "Judges  Tuoksr  and  Flbming  were  of  opinion  that,  in 
consideration  of  the  short  interval  between  March  and  April  term,  the  mo- 
tion might  be  granted  to  award  the  ^re  facias  to  revive  the  appeal,  but  were 
not  disposed  to  extend  the  indulgence  any  further,"  and  "Judge  Boanb  was 
opposed  to  the  motion." 

The  obvious  difficulty  in  these  cases  was  that,  if  the  court  had  authority  to 
award  a  scire  facias  to  revive  an  appeal  at  a  term  subsequent  to  the  entry  of 
the  abatement  of  the  appeal  by  the  death  of  the  appellant,  it  would  appear 
that  such  authority  would  exist  after  any  lapse  of  time,  for  there  was  no  stat- 
ute then  in  force  limiting  the  time.  In  the  first  case,  a  majority  of  the  court 
issued  such  scire  facias  at  the  first  term  after  the  cause  had  been  entered  as 
abated  by  they  appellant's  death,  and  in  the  second  case  they  issued  such  sdrs 
fadaSf  even  at  the  second  term  after  the  case  had  been  abated  by  the  appel- 
lant's death,  but  they  seemed  to  have  based  this  judgn[ient  on  the  fact  that 
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It  SO  happened  that  an  extraordinarily  short  time  Intervened  between  the  ter- 
mination of  the  term  in  which  the  suit  was  abated  because  of  the  appellant's 
death,  and  the  next  sacceeding  term  of  the  court,  and  they  say  expressly  that 
they  will  not  extend  the  indulgence  further.  This  matter  w*is  never  again 
brought  before  the  court  of  appeals  of  Virginia,  so  tiiat  the  extreme  limit  de- 
termined by  the  court  in  which  a  scire  facias  would  be  awarded  to  revive  a 
case  in  the  appellate  court  was  '*at  or  before  the  second  term  next  after  that 
at  which  there  had  been  a  suggestion  on  the  record  of  the  death  of  the  ap- 
pellant, and  an  order  of  discontinuance  or  abatement  of  the  appeal  because 
of  such  death."  This  was,  as  we  have  seen,  entirely  changed  by  Code  Ya. 
1849,  which  went  into  effect  July  1,  1850.  After  that  it  became,  as  we  have 
seen,  unnecessary,  in  any  case,  to  revive  a  case  in  the  appellate  court  because 
of  the  death  of  the  appellant,  as  the  court  in  its  discretion  might  enter  judg- 
ment or  decree  in  the  case  just  as  though  the  appellant  had  not  died.  See 
Code  Ya.  1849,  c.  173,  §3,  p.  717.  This  statute  law  has  since  remained  in 
force  in  Yirginia  as  well  as  West  Virginia.  See  Code  1868,  c.  127,  §  3,  p. 
611.  And  since  then  cases  have  not  been  discontinued  in  the  appellate  court 
because  of  the  death  of  the  appellant,  nor  has  it  been  usual  to  suggest  on  the 
record  the  death  of  the  appellant. 

But  these  decisions  of  the  court  of  appeals  of  Virginia  in  1808  had  a  con- 
trolling effect  on  the  law  of  Virginia,  by  regulating  the  practice  of  the  court 
in  the  revival  and  discontinuance  of  caiises  where  the  plaintiff  in  a  chancery 
cause  died,  and  of  cases  in  the  appellate  courts  where  the  appellant  died,  and 
also  influencing  subsequent  legislation  in  reference  to  the  revival  and  discon- 
tinuance of  causes  where  the  plaintiff  in  a  chancery  cause  died.  As  the  stat- 
i;ite  law  was  in  1808,  when  these  decisions  were  rendered,  no  distinction  could 
be  taken  as  to  the  rules  to  govern  with  referenoe  to  the  abatement  and  dis- 
continuance, as  well  as  the  revival  of  cases  where  the  appellant  died,  and 
where  the  plaintiff  in  a  chancery  cause  died.  In  either  case,  the  death  of  the 
appellant  or  plaintiff  in  a  chancery  cause,  as  the  case  might  be,  was  suggested 
on  the  record,  and  an  order  made  discontinuing  the  case  or  cause,  as  the  case 
might  be,  on  that  account.  But  these  representativea  of  the  appellant  oi 
plsdntiff  in  the  chancery  cause  might  have  a  scire  facias  in  either  case  awarded 
him,  despite  the  entry  of  this  order  of  discontinuance,  ^  at  any  time  at  or  be- 
fore the  second  term  of  the  court  next  after  that  at  which  such  order  was 
made;''  but  after  that  time,  if  no  such  steps  were  taken,  the  case  or  cause 
could  never  be  again  revived.  While  this  practice,  introduced  by  these  de- 
cisions of  the  court  of  appeals  of  Virginia,  rendered  in  1808,  was  a  practice 
which  would  have  been  more  appropriately  inaugurated  by  legislative  acts, 
the  decisions  introducing  it  being  legislative  in  their  character,  yet  the  practice 
itself  was  regarded  as  so  Just  to  both  the  representative  of  the  plaintiff  as  well 
as  to  the  defendant,  that  in  the  revisal  of  1819  the  legislature  adopted  a  prac- 
tice, in  reference  to  the  revival  and  discontinuance  of  causes  where  the  plain- 
tiff died,  which,  while  not  in  form  the  practice  prevailing  then  under  these 
decisions  of  the  Virginia  court  of  appeals,  was  really  the  same  so  far  as  the 
substantial  rights  both  of  the  representative  of  a  plaintiff  or  the  defendants 
in  a  chancery  cause  was  concerned,  where  the  record  showed  that  the  plaintiff 
had  died.  By  chapter  128,  §  38,  vol.  1,  pp.  497,  ^8,  it  was,  among  other  things 
enacted  "that  when  any  personal  action  or  suit  in  equity  is  now  or  shall  be 
depending  in  any  court  of  this  commonwealth,  and  either  of  the  parties  shall 
die  before  verdict  rendered  or  final  decree  be  had,  such  action  o^  suit  shall  not 
abate  if  the  same  were  originally  maintainable  by  or  against  an  executor  or 
administrator,  but  a  scire  facias  may  be  had  against  the  defendant  or  his  r^- 
resentative  to  show  cause  generally  why  said  action  or  suit  shall  not  be  pro- 
ceeded in  to  a  final  judgment  or  decreie."  This  was  substantially  the  statute 
law  as  it  had  previously  existed ;  but  at  the  end  of  this  thirty-eighth  section  of 
chapter  128  (see  page  498)  there  was  added  for  the  first  time  this  clause- 
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'*In  any  sucfar  action,  real,  personal,  or  mixed,  and  in  any  such  suit  in  equity, 
when  the  demandant  or  plaintiff  shall  die  before  the  verdict  rendered  or  final 
decree  as  aforesaid,  if  the  heir  or  devisee,  executor,  administrator,  or  other 
representative,  of  the  deceased  party,  shall  not  appear  and  pray  for  such  scire 
facias  at  or  before  the  second  term  of  the  court  next  after  that  at  which  tlie 
death  of  such  party  shall  have  been  suggested  on  the  record,  such  action  or 
salt  shall  be  discontinued,  unless  good  cause  be  shown  to  the  contrary." 

This  has  ever  since,  in  substance,  remained  the  statute  law  both  in  Vir- 
ginia and  West  Virginia.  In  this  state,  it  is  now  thus  worded:  "Or  when 
the  party  dying  is  plaintiff  or  appellant,  the  peraon  or  persons  for  whom  such 
scire  facias  might  be  sued  out  may,  without  notice  or  scire  faciaSt  move  that 
the  suit  proceed  in  his  or  their  name.  In  the  former  case,  after  service  of  the 
scire  facias,  or  in  the  latter  case,  on  such  motion,  if  no  sufficient  cause  be  shown 
against  it,  an  order  shall  be  entered  that  the  suit  proceed  according  to  such 
scire  facias  or  motion."  See  Code  W.  Va.  1868,  o.  127,  §  4,  p.  611.  And 
the  clause  with  reference  to  discontinuance  of  a  suit,  inserted  for  the  first 
time  at  the  close  of  section  88,  c.  128,  Rev.  Code  1819,  vol.  1,  p.  498,  is  now 
thus  worded:  **If  the  committee,  personal  representative,  heirs,  or  devisees 
of  the  plaintiff  or  appellant,  who  was  a  party,  or  of  the  decedent  whose  per- 
sonal representative  was  plaintiff  or  appellant,  shall  not  make  such  motion, 
or  apply  for  such  scire  facias,  at  or  before  the  second  term  of  the  court  next 
after  that  at  which  there  had  been  a  suggestion  on  the  record  of  the  fact  mak- 
ing such  scire  facias  or  motion  proper,  the  suit  of  such  plaintiff  or  appellant 
shall  be  discontinued,  unless  good  cause  be  shown  to  the  contrary."  S^  Code 
W.  Va.  1868,  c.  127,  §  7,  pp.  611,  612.  The  meaning  of  these  provisions  of 
our  statute  law,  and  the  pi-actice  established  by  them,  when  the  plaintiff  in  a 
chancery  cause  dies,  with  reference  to  the  revival  of  the  cause  in  the  name  of 
his  representative,  or  a  disoonti nuance  of  the  cause,  as  the  case  may  be,  appears 
to  me  to  be  clear.  This  practice  is,  if  the  plaintiff  in  a  chancery  cause  die  be- 
fore final  decree,  and  the  character  of  the  demand  set  up  in  the  bill  was  not 
such  that  it  terminated  with  his  death,  but  was  such  as  that  it  would  survive 
and  continue  to  a  representative  of  the  plaintiff,  such  representative  could  at 
any  time  have  revived  the  suit  by  a  bill  of  revivor;  or  by  a  statute  law  of  Vir- 
ginia passed  at  a  very  early  period,  by  a  writ  of  scire  facias;  and  by  a  statute 
passed  March  26, 1826,  (seeSupp.  Rev.  Code,  pp.  180, 178,)  by  a  motion  with- 
out notice.  And  this  is  still  our  law.  But  as  the  representative  of  the  plain- 
tiff might  delay  indefinitely  the  revival  of  a  chancery  cause  in  any  mode,  un- 
der the  practice  which  grew  up,  and  as  a  necessary  sequence  of  the  decisions 
rendered  by  the  court  of  appeals  of  Virginia  in  1808  of  Gihbs  v.  Perkifison, 
2  Hen.  &  M.  211,  and  Bttster  v.  Wallace,  8  Hen.  &  M.  217,  the  defendant 
might  hasten  the  revival  of  a  chancery  cause  by  the  representative  of  a  de- 
ceased plaintiff  by  suggesting  his  death  on  the  record,  and  by  having  an  order 
made  abating  or  discontinuing  cause  for  that  reason.  But,  though  this  was 
done,  the  representative  of  the  plaintiff  would  be  still  awarded  a  scire  facias 
to  revive  the  cause,  provided  he  applied  therefor  at  or  before  the  second  term 
of  the  court  after  there  had  been  a  suggestion  of  the  plaintiff's  death  en- 
tered on  record,  and  the  cause  ordered  to  be  abated  or  discontinued  thei-e- 
for;  but  such  order  of  abatement  or  discontinuance  would  forever  end  such 
cause  if  such  scire  facias  to  revive  it  was  not  awarded  tlie  plaintiff's  rep- 
resentative, at  or  before  the  second  term  of  the  court  after  the  term  at 
which  such  order  of  abatement  or  discontinuance  was  entered  because  of  the 
plaintiff's  death,  or  unless  on  the  hearing  of  such  scire  facias^  the  court  re- 
fused to  revive  the  cause  in  the  name  of  the  plaintiff's  representative.  These 
rights  of  the  representative  of  the  plaintiff,  as  well  as  of  the  defendant,  weie 
left  substantially  unaltered  by  the  provisions  we  have  quoted  from  the  thirty- 
eighth  section  of  chapter  128,  Bev.  Code  1819,  vol  1,  pp.  497,  498. 

The  defendants  in  a  chancery  cause  could^  under  this  statute  still  in  effect. 


Digitized  by 


Google 


W.Va.J  GAINER  r.  GAINER.  429 

hasten  the  revival  of  a  chancery  cause  by  the  plaintiff's  representative;  not, 
cis  formerly,  by  suggesting  the  plaintiff's  death,  and  at  the  same  time  having 
an  order  made  abating  or  discontinuing  the  cause,  but  simply  by  suggesting 
on  the  record  the  plaintiff's  death.  If  the  plaintiff's  representative  did  not 
tlien  take  steps  to  revive  the  action  at  or  before  the  second  term  of  the  court 
thereafter,  or  show  good  cause  why  it  should  not  be  discontinued,  the  court 
would  enter  an  order  discontinuing  the  cause;  and  after  the  termination  of 
this  term,  in  which  this  order  of  discontinuance  was  entered,  the  representa- 
tive of  the  plaintiff  could  never  revive  the  cause  in  any  manner,  but  it  was 
Anally  ended.  So  that,  in  fact,  both  before  and  after  the  Revised  Code  of  1819, 
a  chancery  cause  could  be  proceeded  in  by  the  plaintiff's  representative,  pro- 
vided he  took  steps  to  revive  it  witbin  two  terms  after  the  term  at  which  the 
death  of  the  plaintiff  was  suggested  by  the  defendants  on  the  record.  After 
the  passage  of  the  law  in  the  Revised  Code  of  1819,  the  entry  that  the  cause 
was  discontinued  was  not  made  until  the  second  term  after  such  term,  after 
the  suggestion  of  the  plaintiff's  death  on  the  record;  whereas,  before  1819,  the 
orderof  discontinuance  was  made  when  the  suggestion  of  the  plaintiff's  death 
was  made  on  the  record;  but  such  order  of  discontinuance  became  inoperative, 
just  as  though  it  had  not  been  entered,  provided  the  plaintiff's  representative 
took  proper  steps  to  revive  the  cause  in  his  name  before  or  at  the  second  term 
of  the  court  after  such  suggestions  of  the  plaintiff's  death  was  made.  So  that, 
in  substance  and  effect,  neither  the  rights  of  the  plaintiff's  representative,  nor 
of  the  defendants,  in  a  chancery  cause,  were  materially  enlarged  or  contracted 
by  these  provisions  of  section  88,  c.  28,  Rev.  Code  1819,  vol.  1,  pp,  427,  428. 
If  this  be  so,  it  would  seem  clear  that,  if  the  death  of  the  plaintiff  in  a  chan- 
cery cause  is  suggested  on  the  record,  the  representative  of  the  plaintiff  must 
in  every  case,  when  the  revival  of  the  cause  is  necessary,  take  steps  to  revive 
the  cause  by  filing  a  bill  of  revivor  by  asking  a  scire  f acids  to  revive  the  cause 
in  his  name,  or  by  making  a  motion  that  the  cause  be  proceeded  with  in  his 
name,  before  the  end  of  the  second  term  after  the  death  of  the  plaintiff  has 
been  so  suggested  of  record;  or  the  cause  should  be  entered  as  discontinued 
then,  unless  good  cause  be  shown  to  the  contrary.  And  when  a  revival  of  the 
cause  is  necessary,  as  it  can  never  thereafter  be  had,  it  is  necessarily  at  an  end 
at  the  close  of  such  second  term ;  but  as  every  order  entered  during  tlie  term 
is  regarded  as  in  the  heart  of  the  court  till  the  end  of  the  term,  and  may  there- 
fore be  set  aside  at  any  time  during  the  term,  it  is  not  improper  to  enter  such 
order  of  discontinuance  at  any  day  during  the  second  term  of  the  court  after 
the  order  suggesting  the  plaintiff's  death  of  record  has  been  entered;  and  if, 
after  the  entry  of  such  order  of  discontinuance,  the  representative  Of  the  plain- 
tiff appears  during  the  same  term  at  some  future  day,  and  applies  for  a  scire 
facias  to  revive  the  cause,  or  make  a  motion  that  the  suit  proceed  in  his  name, 
or  shows  cause  for  so  doing,  the  court  should  set  aside,  as  a  matter  of  course, 
such  order  of  discontinuance.  But  it  is  claimed  that  this  order  of  discontin- 
uance cannot  properly  be  made  till  at  the  third  term  of  the  court  next  after 
that  at  which  there  may  have  been  a  suggestion  made  of  record  of  the  plain- 
tiff's death.  This  claim  seems  to  be  in  direct  conflict  with  the  very  words  of 
the  statute,  which  would  seem  clearly  to  confine  the  representative  of  the  plain- 
tiff to  this  second  term  of  the  court  to  revive  the  cause,  and,  if  it  be  not  then 
revived,  the  statute  declares  that  the  suit  shall  be  discontinued,  unless  good 
cause  be  shown  why  it  should  not  be  done.  This  can  only  mean  discontinu- 
ance by  order  of  the  court  during  the  second  term  after  the  plaintiff's  death 
has  been  suggested  of  record.  It  cimnot  mean  during  the  third  or  any  future 
term  of  the  court,  for  the  very  wording  of  the  statute  shows  that  the  right  of 
the  plaintiff's  representative  to  revive  the  suit  whenever,  from  its  nature,  a 
revival  was  necessary,  and  an  entry  discontinuing  it  is  entered,  was  limited 
to  "at  or  before  the  second  term  of  the  court  next  after  that  at  which  there 
may  have  been  a  suggestion  on  the  record  of  the  plaintiff's  death." 
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But  it  has  been  suggested  tliat  if  my  construction  of  this  seventh  section  of 
chapter  127,  Code  W.  Va.  1868.  pp.  611,  612,  be  right,  that  the  right  of  the 
defendant  or  appellee,  at  the  close  of  this  second  term  after  the  term  at  which 
the  death  of  the  plaintiff  or  appellant  was  suggested,  to  have  an  order  discon- 
tinuing the  cause  made,  would  in  every  case  be  absolute,  and  no  meaning, 
then,  could  be  attached  to  the  concluding  words  of  this  seventh  section:  "The 
suit  of  the  plaintiff  or  appellant  shall  be  discontinued,  unless  good  cause  he 
shown  to  the  contrary,^'  No  such  difficulty  presents  itself  to  my  mind,  for 
there  is  no  ground  for  the  assumption  that  the  court  cannot,  when  asked  by 
the  appelle  or  by  the  defendants  in  a  chancery  cause  to  enter  it  as  discontinued 
at  the  close  of  the  second  term  after  the  suggestion  of  record  of  the  death  of 
the  appellant  or  plaintiff,  exercise  any  discretion,  but  is  bound  In  every  case 
in  the  appellate  court,  and  in  every  chancery  cause,  when  so  asked,  to  enter 
it  as  discontinued.  So  far  from  this  being  so,  it  is  obvious  that  in  very  many 
cases  the  appellate  court,  when  asked  by  the  appellee,  on  or  after  the  close  of 
the  second  term  after  the  appellant^s  death  had  been  suggested  of  record,  to 
discontinue  the  case  as  abated,  would  decline  to  do  so,  and  would  ordinarily 
regard  the  mere  fact  that  the  case  was  in  the  appellate  court,  and  had  finally 
been  decided  by  the  court  below  when  the  appellant  died,  as  a  sufficient  reason 
for  declining  to  discontinue  the  case.  That  the  appellate  court  has  a  very 
broad  discretion,  in  all  such  cases,  as  to  whether  it  wiU  discontinue  a  case,  is 
obvious  from  the  third  section  of  chapter  127,  Code  1868,  p.  611,  which  js  as 
follows:  ''If.  in  any  case  of  appeal,  writ  of  error,  or  supersdeas  which  is  now 
or  may  hereafter  be  pending,  there  be  at  any  time  in  appellate  court  suggested 
or  relied  on,  in  abatement  the  death  of  a  party,  or  any  other  fact  which,  if  it 
had  occurred  after  verdict  in  an  action,  would  not  have  prevented  judgment 
being  entered,  (as  if  it  had  not  occurred,)  the  appellate  court  may,  in  its  dis- 
cretion enter  judgment  or  decree  in  such  case  as  if  said  fact  had  not  occurred." 
There  is  therefore  not  the  least  difficulty  in  giving  effect  to  the  closing  words 
of  the  seventh  section  of  chapter  127,  Ck>de  W.  Ya.  1868,  p.  612,  ''unless  good 
cause  be  shown  to  the  contrary,"  when  applied  to  the  discontinuance  of  the 
suit  of  the  appellant,  whose  death  has  been  suggested.  For  the  right  of  the 
appellees  to  have  suit  discontinued  because  of  the  death  of  the  appellant  is  by 
no  means  absolute;  in  fact,  it  is  never  absolute,  and  of  course  "good  cause 
can  be  shown  to  the  contrary.*'  It  is  true,  the  right  of  a  defendant  to  have  a 
chancery  cause  discontinued  at  the  end  of  the  second  term  after  the  plaintiff's 
death  has  been  suggested  of  record,  when  the  plaintiff's  representative  has 
taken  no  steps  to  have  it  revived,  is  much  stronger  than  the  right  of  an  ap- 
pellee to  have  a  suit  discontinued  for  such  reason.  Still  the  defendant's  right 
is  not  in  every  case  absolute,  but  a  case  can  be  imagined  in  which  the  defend- 
ant would  have  no  right;  in  other  words,  a  case  "in  which  good  cause  might 
be  shown  to  the  contrary."  In  fact,  causes  do  occur  where  no  revival  of  a 
case  is  necessary  because  of  the  plaintiff's  death;  and  in  such  cases,  of  course, 
an  order  to  discontinue  the  cause  ought  not  to  be  made,  because  the  death  of 
the  plaintiff  has  been  suggested  on  the  record,  if  no  steps  have  been  taken  to 
revive  the  cause  till  after  the  second  term  of  the  court  thereafter. 

I  deem  it  here  sufficient  to  refer  to  some  text-books  for  instances  in  which 
a  revival  of  a  chancery  cause  is  not  deemed  necessary  because  of  the  peculiar 
character  of  the  cause.  One  is  in  the  cases  of  trustees  and  executors,  when 
one  dies,  not  having  possessed  any  of  the  propeity  in  question,  or  done  any 
act  relating  to  it  which  may  be  questioned  in  the  suit.  Again,  where  the  suit 
is  by  husband  and  wife  in  right  of  the  wife,  and  the  husband  dies  under  cir- 
cumstances which  admit  of  no  demand  by  or  against  his  representative;  or 
when  one  of  several  creditors,  suing  on  behalf  of  himself  and  other  creditors, 
dies;  or  when  one  of  several  joint-tenant  plaintiffs  dies;  or  when,  after  a  de- 
cree, that  defendant  should  interplead  the  plaintiff  in  a  bill  of  interpleader, 
dies, — in  these  causes,  and  doubtless  in  others,  the  character  of  the  suit  itself 
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^ould  be  "good  cause  shown  why  the  suit  should  not  be  discontinued  because 
>f  the  plaintifiTs  death,  which  had  been  suggested  of  record. "  See,  for  causes 
where  there  is  no  necessity  to  revive  certain  causes  on  account  of  the  death  of 
the  plaintiff,  Story,  Eq.  PL  S§  354,  356.  362,  and  from  section  364  to  section 
869;  also  Bart.  Ch.  Pr.  pp.  2^4,  295,  §  100.  It  seems  to  me,  therefore,  that 
the  construction  I  give  this  seventh  section  of  cliapter  127,  Code  W.  Va.  pp. 
611,  612,  cannot  be  escaped  by  saying  that  the  closing  words  of  this  section, 
''the  suit  of  the  appellant  or  plaintiff  shall  be  discontinued,  unless  good  cause 
shall  be  shown  to  the  contrary,"  must  mean,  "unless  good  cause  be  shown  at 
a  future  term  why  the  representative  of  the  plaintiff  had  not,  in  the  time  re- 
quired by  the  statute,  taken  steps  to  revive  the  cause."  It  is  obvious  that 
the  statute  means  that  the  order  of  discontinuance  shall  be  made  unless,  then, 
good  cause  be  shown  why  it  should  not  be  made.  And  we  have  seen  that  there 
is  no  difficulty  in  some  cases,  from  the  very  nature  of  the  suit,  in  shotoingf 
then,  good  cause  why  the  case  should  not  be  discontinued  because  of  the  iq>- 
pellanf  8  or  plaintiff's  death,  though  their  representatives  have  taken  no  steps 
in  the  time  named  in  this  statute  to  revive  the  case. 

There  is  no  difficulty  in  applying  the  law  as  we  have  laid  it  down  to  the  case 
before  us.  In  the  first  place,  the  suit  was  brought  to  enforce  a  vendor's  lien, 
and,  of  course,  was  one  whioh,  on  the  death  of  the  plaintiff,  would  survive  to 
his  personal  representative.  His  death  was  suggested  on  the  record  on  March 
2, 1883.  The  next  terra  of  the  Barbour  circuit  court,  in  which  this  suit  was 
pending,  commenced  on  the  sixth  day  of  July,  1883.  Xo  order  was  entered 
in  this  cause  during  this  term;  but,  at  the  second  term  after  the  death  of  the 
plaintiff  was  suggested  on  the  record,  that  is,  on  November  2, 1883,  an  order 
was  entered  discontinuing  the  cause,  because  it  appeared  to  the  court  that  the 
death  of  t^e  plaintiff  had  been  suggested  two  terms  before,  ait  the  March  term, 
1883,  and  the  cause  had  not  been  revived,  and  no  cause  was  shown  why  it 
should  not  thus  be  discontinued.  And  at  the  March  term,  1884,  the  personal 
representative  of  the  plaintiff  moved  the  court  to  revive  the  cause  in  his  name, 
and  to  reinstate  the  same  upon  the  docket.  This  motion,  after  due  consider- 
ation, was  on  October  25, 1884,  overruled. 

It  is  obvious  that,  if  my  views  of  the  law  be  correct,  these  various  orders  of 
the  court  were  correct;  and  this  order  of  the  court,  overruling  this  motion  of 
the  appellant,  in  October  25, 1884,  must  be  affirmed,  and  the  appellees  must 
recover  of  the  appellant,  to  be  paid  out  of  the  funds  of  the  intestate  in  his 
hands  to  be  administered,  their  costs  in  this  court  expended,  and  $30  damages. 

JoHNsoii  and  Smydeb,  J  J.,  concurred;  Woods,  J.,  did  not  sit. 

(SO  W.  Va.  443) 

SwsENBT  et  oZ.  o.  Gbafb  Suoab  Co.  et  dl. 

(Supreme  Cofwrt  of  Appedle  of  Weet  VlrginUi.    November  19, 1987.) 

1.  CoKFORATioKS—DiBBOTOBS— Trust  Rblatiok. 

The  directors  of  a  corporation  occupy  the  relation  of  trostees  to  such  corporation 
md  its  property. 

i.  Same. 

Where  the  board  of  directors  of  an  insolvent  corporation  ordered  the  oonveyanoe 
of  aU  the  property,  real  and  personal,  of  the  corporation,  to  secure  a  large  debt  due 
from  it  to  another  corporation,  at  a  meeting  in  which  one  or  more  of  snch  directors 
who  participated  and  voted  for  the  resolution  authorizing  the  oonveyanoe  were  also 
direc^rs  of  the  corporation  for  whose  benefit  the  oonveyanoe  was  made.  Tield,  the 
oonveyanoe  made  by  virtne  of  snoh  order  is  prima  fade  fraudulent  and  void,  not 
only  as  to  the  grantor  and  its  stockholders,  but  also  as  to  its  creditors,  and  will  be 
10  declared  unless  it  is  shown  on  behalf  of  the  corporation  thus  secured,  by  dear  and 
convincing  proof,  that  such  oonveyanoe  was  fair  and  reasonable,  and  absolutely  free 
troBi  fraud. 
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8.  FRAumrLENT  OoNTBTAiTCBS— Effect  of  Sbttino  Asidr— L»n  of  Creditors. 

General  creditors  who,  by  bill,  answer,  or  petition,  assail  a  deed  of  their  debtor 
conveying  land  as  fraudulent,  and  succeed,  have  a  lien  on  the  land  for  their  respect- 
ive debts  from  the  filing  of  such  bill,  answer,  or  petition. 

(SyUaJyua  try  the  Court) 

Appeal  from  oircuit  court,  Ohio  county. 

Bills  by  A.  J.  Sweeney  &  Son  and  others,  creditors  of  the  Wheeling  Grape 
Sugar  &  Refining  Company,  to  set  aside  certain  deeds  of  trust  executed  by 
it  to  W.  A.  Isett  for  the  benefit  of  the  Bank  of  the  Ohio  Valley,  and  for  the 
appointment  of  a  receiver,  the  issuance  of  an  injunction,  and  other  relief. 

W,  P,  Hubbard  and  ff,  M.  RusselU  for  appellants.  Caldwell  &  Caldtvell, 
and  Daniel  Lambt  for  appellees. 

Sntdeb,  J.  The  Wheeling  Grape  Sugar  &  Refining  Company  was.  In  July, 
1881.  created  and  organized  as  a  corporation,  under  the  provisions  of  chapter 
54  of  the  Code  of  the  state,  for  the  purpose  of  manufacturing  glucose,  or  grape 
sugar.  At  the  first  meeting  the  stockholders  elected  C.  E.  D  wight,  W.  Leigh- 
ton,  F.  P.  Jepson.  A.  M.  Adams,  and  Victor  Rosenberg  directors  of  the  com- 
pany. The  directors  elected  C.  E.  Dwight  president,  and  F.  F.  Jepson  secre- 
tary and  treasurer.  Afterwards  the  board  of  directors  elected  A.  C.  Egerter 
secretary.  In  January,  1882,  the  same  persons  were  re-elected  directors,  and 
the  board  elected  the  following  officers:  C.  E.  Dwight,  president;  F.  P.  Jep- 
son, treasurer;  and  A.  C.  Egerter,  secretary;  and  these  same  persons  acted  and 
continued  to  be  the  directors  and  officers  of  the  company  until  January,  1883. 
At  the  time  the  directors  were  first  elected,  the  said  Adams  and  Rosenberg 
were  stockholders  and  directors  of  the  Ohio  Valley  Bank,  and  said  Jepson  was 
the  cashier  of  said  bank;  and  they  each  continued  to  be  such  officers  of  the 
bank  during  the  whole  time  they  were  directors  of  the  Grape  Sugar  Company. 
The  principal  offices  and  places  of  business  of  both  said  company  and  bank 
were  in  the  city  of  Wheeling  in  this  state.  The  business  of  said  company 
seems  to  have  been  experimental,  and  proved  to  be  unsuccessful,  if  not  a  com- 
plete failure.  Prior  to  September  2,  1882,  the  company  had  become  largely 
indebted  to  said  Ohio  Valley  Bank  and  others,  and  at  that  time  its  embarrass- 
ments and  financial  condition  were  such  that  it  was  known  to  the  directors 
that,  unless  additional  capital  stock  could  be  sold,  or  a  large  amount  of  money 
raised  upon  bonds  to  be  issued,  the  business  of  the  company  could  not  be  con- 
tinued, and  that  it  would  have  to  cease  its  operations  for  the  want  of  funds 
and  credit,  or  that  it  would  be  sued  and  closed  up  by  its  creditors.  The  com- 
pany was,  in  fact,  then  wholly  insolvent,  and  unable  to  meet  its  obligations 
or  pay  its  existing  indebtedness.  In  these  circumstances  the  board  of  direct- 
ors held  a  meeting,  August  31,  1882,  at  which  there  were  present  Dwight, 
Leighton,  Rosenberg,  and  Jepson,  as  directors,  and  passed  a  resolution  au- 
thorizing Dwight,  the  president  of  the  company,  "to  execute  a  deed  of  trust 
on  all  the  real  estate,  buildings,  and  machinery  owned  by  the  company,  to 
secure  the  payment  of  $20,000  borrowed  of  the  Bank  of  the  Ohio  Valley;  and 
also  to  execute  such  deed  of  assignment  of  all  personal  property  of  said  com- 
pany, including  com,  blackstrap,  all  manufactured  syrup  on  hand,  all  barrels, 
and  all  book-act  ouuts  due  the  company,  as  will  properly  secure  the  Bank  of 
the  Ohio  Valley  upon  overdraft  due  from  the  company  to  said  bank."  The 
said  Rosenberg  and  Jepson  were  present,  acting  as  directors,  when  said  reso- 
lution was  passed,  and  they,  as  well' as  the  two  other  directors  then  present, 
voted  for  it.~  Afterwards,  on  September  2,  1882,  C.  E.  Dwight,  as  president, 
on  behalf  of  said  company,  executed  two  trust  deeds,  known  in  the  record  as 
"Exhibits  22  and  23."  The  first.  Exhibit  22,  conveys  to  W.  A.  Isett,  trus- 
tee, a  number  of  lots  of  land,  which  are  fully  described,  situate  in  the  city  of 
Wheeling,  and  designated  as  the  property  of  the  company;  "and  also  all  the 
buildings,  real  estate,  apd  machinery  belonging  to  the  grantor  in  Ohio  county. 
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West  Ya.,^  in  trast  to  secure  to  the  Bank  of  the  Ohio  Yalle^,  a  corporation 
existing  under  the  laws  of  the  state  of  West  Virginia,  the  payment  of  four 
promissory  notes  of  $5,000  each,  and  any  renewals  thereof,  with  the  int'rest 
thereon.  The  notes  are  copied  into  the  deed.  The  first  is  dated  May  8, 1882, 
the  second  May  11, 1882,  the  third  July  26,  1882,  an4  the  fourth  August  29, 
1882,  aggregating  $20,000,  all  payable  to  the  order  of  the  company  at  the  said 
bank,  four  months  after  their  respective  dates.  The  second  deed.  Exhibit  23, 
conveys  to  the  same  trustee  ''all  the  corn,  blackstrap,  manufactured  syrup, 
barrels,  book-accounts,  evidences  of  debt,  and  all  the  personal  property  of 
every  kind  whatsoever,  wheresoever  situated,  now  belonging  to  the  said  com- 
pany; and  also  all  the  com,  blackstrap,  manufactured  syrup,  barrels,  book- 
accounts,  evidences  of  debt,  and  all  the  personal  property  of  every  kind  and  de- 
scription, wherever  situated,  of  which  the  said  company  may  hereafter  become 
possessed,  or  to  which  it  may  hereafter  become  entitled;  in  trust  to  secure  to 
the  Bank  of  the  Ohio  Valley  the  payment  of  $14,909.14  money  now  [then]  due 
said  bank,  and  the  interest  thereon,  till  paid,  and  also  to  secure  to  said  bank 
the  payment  of  any  sums  of  money  that  it  may  in  future  permit  to  become  due 
to  it  from  said  company  in  the  way  of  drafts  or  overdrafts,  or  in  any  other  man- 
ner. *'  After  empowering  the  trustee  to  sell  the  property  thus  conveyed  upon 
being  directed  so  to  do  by  the  bank,  the  deed  provides  that  the  trustee  shall  col- 
lect the  evidences  of  debt  and  book-accounts  "upon  being  directed  to  do  so  by 
said  bank,  **  and  apply  the  proceeds  of  such  sales  and  collections  to  the  payment 
of  expenses  and  the  debt  secured.  Both  of  these  deeds  were  acknowledged  on 
September  4, 1882,  before  a  notary  of  Ohio  county,  and  the  first  was  recorded  in 
said  county  on  December  6,  1882,  and  the  second  on  December  11, 1882.  The 
board  of  directors  held  another  meeting,  September  11,  1882,  at  which  four 
directors  were  present,  to-wit,  Dwight,  Adams,  Bosenberg,  and  Jepson,  and 
passed  the  following  resolution:  "Resolved,  that  the  president  of  the  Wheel- 
ing Grape  Sugar  &  Refining  Company  be,  and  he  is  hereby,  ordered  to  execute 
an  additional  deed  of  trust  on  the  real  estate,  buildings,  machinery,  and  fixt- 
ures of  the  company,  to  secure  the  Bank  of  the  Ohio  Valley  for  overdraft  due 
said  bank  from  said  company  this  day,  and  also  to  secure  any  future  over- 
drafts." All  said  directors  acted  in  said  meeting,  and  voted  for  said  resolu- 
tion. By  deed  dated  on  said  eleventh  day  of  September,  1882,  known  in  the 
record  as  "Exhibit  24,"  said  company,  by  G.  E.  Dwight,  its  president,  con- 
veyed to  W.  A.  Isett,  the  same  person  named  as  trustee  in  the  two  deeds  be- 
fore mentioned,  all  the  real  estate,  buildings,  and  machinery  of  the  company 
described  in  the  aforesaid  deed,  Exhibit  22;  "in  trust  to  secure  to  the  Bank 
of  the  Ohio  Valley  $14,602.08,  money  now  [then]  due  said  bank  and  its  inter- 
est; and  also  any  money  that  the  bank  may  in  future  permit  to  become  due  to 
it  from  said  company,  in  the  way  of  drafts,  overdrafts,  or  in  any  other  man- 
ner." This  deed,  and  also  the  other  two  deeds,  provide  that  the  trustee  may 
act  by  agent  or  attorney  in  the  execution  of  his  trust.  Tiiis  deed  was  ac- 
knowledged in  Ohio  county  on  September  12,  1882,  and  was  recorded  in  said 
county  on  December  6,  1882. 

Thompson  &  Hibberd,  as  partners,  on  September  2, 1882,  the  day  the  first 
two  deeds  liforesaid  were  executed,  caused  to  be  filed  in  the  clerk's  office  of 
said  county  a  mechanic's  lien  upon  the  property  of  said  Grape  Sugar  Company 
for  labor  done  and  materials  furnished  to  it  upon  contract  prior  to  that  date, 
amounting  to  $4,999.84;  and  subsequently  other  mechanics  and  laborers  filed 
similar  liens  for  materials  and  labor  furnished  said  company,  and  other  cred- 
itors brought  suits  and  recovered  judgments  against  said  company, — some  of 
whom  recovered  judgments  before  and  others  after  said  deeds  had  been  re- 
corded. Several  of  t^hese  creditors  sued  out  attachments  and  had  them  levied 
on  the  property  of  the  company  conveyed  by  the  deeds,  after  the  deeds  had  been 
recorded,  and  a  number  of  them,  after  they  recovered  judgments,  had  execu- 
tions issued  i^ereon  and  levied  upon  the  personal  property  of  the  company 
v.4s.E.no.6— 28 
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conveyed  in  said  deed,  Exhibit  23.  On  January  18,  1888,  A.  J.  Sweeney  & 
Son,  the  Exchange  Bank  of  Wheeling,  and  other  creditors  who  bad  thus  re- 
covered judgments,  issued  attachmenls  and  sued  out  executions  against  the 
said  Grape  Sugar  Company,  filed  their  bill  in  the  circuit  court  of  Ohio  county, 
against  the  said  company,  the  Bank  of  the  Ohio  Yalley,  W.  A.  Isett,  trustee, 
and  others,  to  have  the  aforesaid  deeds  (Exliibits  22,  2o«  and  24)  set  aside  and 
annulled,  upon  the  grounds  that  each  of  them  had  been  executea  without  legal 
authority,  that  they  were  fraudulent  per  se  as  well  as  fraudulent  in  fact,  and 
therefore  inoperative  and  void  as  to  their  debts  against  the  company.  Oq  the 
day  said  bill  was  filed  the  court,  on  the  motion  of  the  plaintiffs,  awarded  an 
injunction  inhibiting  the  defendants,  the  said  company,  the  Bank  of  the  Ohio 
Valley,  and  W.  A.  £ett,  trustee,  from  selling  or  in  any  manner  disposing  of 
the  property,  real  or  peisonal,  mentioned  in  said  deeds,  or  from  collecting  any 
of  the  debts  due  said  company;  and  upon  like  motion  the  court  afterwards  ap- 
pointed a  receiver  to  take  charge  of  all  the  property  and  assets  of  the  sadd  com- 
pany. In  February,  1883,  Thompson  &  Hibberd  filed  their  bill  in  said  court 
against  the  said  Grape  Sugar  Company  and  others  to  enforce  theii*  aforesaid 
mechanic's  lien  against  the  real  estate  of  said  company,  and  by  their  answer 
filed  to  the  bill  of  Sweeney  &  Son  and  others  the  said  Thompson  A  Hibberd 
unite  in  the  allegations  and  prayer  of  said  bill  as  to  the  invalidity  and  fraud- 
ulent character  of  the  trust  deeds  to  W.  A.  Isett,  and  ask  that  said  deeds  may 
be  set  aside. 

By  consent  of  all  the  parties  these  two  causes  were  consolidated,  and  by 
like  consent  the  court,  on  February  22, 1883,  entered  a  decree  directing  com- 
missioners appointed  by  it  to  seU  all  the  real  estate  of  the  defendant,  the  Grape 
Sugar  Company,  and  also  all  the  fixtures  and  personal  property  of  said  company, 
except  the  portion  thereof  which  had  been  ordered  to  be  sold  by  the  receiver. 
But  this  decree  is  without  prejudice  to  any  of  the  parties,  and  they  are  to  have 
the  same  priorities  and  rights  to  prosecute  their  demands  and  defend  their 
interests  as  if  this  decree  had  not  been  entered.  The  whole  amount  realized 
from  the  sale  of  all  the  real  estate  of  the  Grape  Sugar  Company  was  922,050, 
and  the  amount  realized  from  the  sales  of  all  the  personal  property  and  the  col- 
lections of  debts  due  to  said  company  was  ^,325.95.  making  the  whole  assets 
of  the  company  $26,875.95.  The  Bank  of  the  Ohio  Valley  filed  its  answer, 
denying  the  invalidity  of  any  of  said  three  trust  deeds,  and  claiming  that  they 
were  bonaflde  and  a  valid  security  for  the  indebtedness  of  the  company  to  it, 
which  indebtedness  was  reduced  to  judgment  on  April  9,  1883,  and  then 
amounted  to  •31,474.43. 

The  cause  was  referred  to  a  commissioner,  who  filed  his  r^x)rt  showing  the 
amounts  and  priorities  of  the  respective  claims  against  the  real  and  personal 
property  and  assets  of  the  Grape  Sugar  Company.  He  repented  that  the  plain- 
tiffs Thompson  &  Hibberd  were  entitled  to  the  security  of  their  mechanic's 
lien  to  the  extent  of  $3,779.10,  being  only  part  of  their  daim.  The  commis- 
sioner found  that  the  trust  deed.  Exhibit  23,  ''shows  on  its  face  that  it  was 
the  intention  of  the  company,  when  it  was  executed,  to  retain  the  possession 
and  control  of  the  property  therein  conveyed,  to  use  and  consume  portions  of 
it,  to  sell  portions,  to  collect  the  book-accounts  and  evidences  of  debt,  and  to 
contract  and  pay  debts.  And  that  such  was  the  intention  of  the  company  is 
further  evidenced  by  the  fact  that  it  did,  after  the  execution  of  the  deed,  and 
up  to  the  time  the  receiver  appointed  herein  took  charge  thereof,  retain  the 
possession  and  control  of  the  property,  using  and  consuming  portions,  and  sell- 
ing other  portions,  collecting  the  book-accounts  and  evidences  of  debt,  and 
contracting  and  paying  debts."  The  commissioner  finds  these  facts  in  sup- 
port of  the  conclusion  that  the  provision  in  the  deed,  which  conveys,  not  only 
all  the  property  the  company  owned  at  the  time,  but  also  all  the  ''evidences 
of  debt,  and  all  the  personal  property  of  every  kind  and  description,  wherever 
situated,-  of  which  the  company  may  Thereafter  become  possessed,  or  to  which 
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it  may  hereafter  become  entited,"  renders  the  deed  frai^dulent  on  its  face.— 
citing  Liveaay  v.  Beard,  22  W.  Va.  592;  Klee  v.  Reitzenberger,  23  W.  Va. 
749;  and  Shattuck  v.  Knight,  25  W.  Va.  590.  "Your  commissioner,  there- 
fore, by  reason  of  the  matters  hereinbefore  set  forth,  reports  that  the  deed  of 
trust.  Exhibit  23,  aforesaid,  is  fraudulent  on  its  face,  and  void  as  against  the 
complainants  and  the  other  creditors  of  said  company,  and  that  the  trust 
deeds,  Exhibits  22  and  24,  being  parts  of  the  same  transaction,  are  also  fraud- 
ulent and  void  as  against  the  comphiinants  and  other  creditors  of  said  com- 
pany.** The  further  conclusion  of  the  commissioner,  as  reported,  was  that 
the  two  latter  deeds  were  not  fraudulent  by  reason  of  the  fact  that  they  were 
withheld  from  record  for  over  three  months  after  their  execution,  nor  for  the 
reason  that  the  officers  of  the  Bank  of  the  Ohio  Valley  participated  in  the  meet- 
ings of  the  board  of  directors  of  the  Grape  Sugar  Company,  and  voted  for  tlie 
resolutions  authorizing  the  making  of  said  deeds.  The  plaintiffs  and  the  de- 
fendant the  Bank  of  the  Ohio  Valley,  filed  exceptions  to  the  commissioner's 
report, — ^the  plaintiffs  A.  J.  Sweeney  &  Son,  inter  alia,  because  the  commis- 
sioner found  that  tbe  statute  forbidding  a  member  of  the  board  of  directors 
from  voting  upon,  or  being  present  at  the  time  the  board  acts  upon,  any  ques- 
tion in  which  he  is  interested,  was  enacted  solely  for  the  protection  of  the 
stockholders  of  the  corporation,  and  that  consequently  they  alone  can  impeach 
the  validity  of  acts  done  in  violation  thereof;  and  also  because  the  commis- 
sioner found  that  the  resolutions  authorizing  the  trust  deeds  were  free  from 
actual  fraud.  The  plaintiffs  Thompson  &  Hibberd,  in  addition  to  the  grounds 
just  stated,  excepted  because  the  commissioner  refused  to  report  the  whole  of 
their  claim  as  covered  by  their  mechanic's  lien.  The  defendant  the  Bank  of 
the  Ohio  Valley  excepted  because  (1)  the  commissioner  allowed  certain  speci- 
fied items  of  the  claims  of  Thompson  &  Hibberd  as  embraced  in  their  mechan- 
ic's lien,  which  he  should  have  excluded;  (2)  that  he  improperly  reported  the 
trust  deled,  Exhibit  28,  fraudulent  on  its  face;  and  (8)  that  he  erroneously 
found  the  deeds,  Exhibits  22  and  24,  parts  of  the  same  transaction,  and 
therefore  invalid  as  to  the  plaintiffs  and  other  creditors.  The  court  by  its  de- 
crees sustained  a  portion  of  the  exceptions  of  the  Bank  of  the  Ohio  Valley  to 
the  claim  of  the  plaintiffs  Thompson  &  Hibberd,  and  reduced  the  amonnt 
which  they  were  entitled  to  have  included,  in  their  mechanic's  lien  to  ^,535.89 ; 
it  also  sustained  the  exception  of  the  bank  to  the  finding  of  the  commissioner 
that  the  deeds,  Exhibits  22  and  24,  were  invalid,  and  held  that  each  of  said 
deeds  were  valid,  and  that  the  bank  was  entitled  to  the  benefit  of  the  lien  on 
the  real  estate  of  the  company  thereby  created.  It  overruled  the  exceptions 
of  the  plaintiffs  Sweeney  &  Son,  and  in  all  respects,  except  as  aforesaid,  it  sus- 
tained and  confirmed  the  report  of  the  commissioner.  The  report  having  been 
modified  according  to  said  decree,  the  court,  on  January  2o»  1886»  entered  a 
final  decree  ordering  the  distribution  of  the  whole  fund  in  accordance  with  the 
principles  thus  settled.  The  plaintiffs  in  both  these  suits  appealed  from  said 
decree  to  this  court. 

The  important  question  to  be  determined,  and  the  one  to  which  nearly  the 
whole  of  the  discussion  in  the  elaborate  briefs  filed  in  this  court  is. confined, 
is  whether  or  not  the  three  trust  deeds  executed  to  secure  the  Kink  of  the  Ohio 
Valley,  or  any  of  them,  are  sufficient  and  valid  conveyances.  It  is  shown 
by  the  record,  as  hereinbefore  stated,  that  the  same  person,  W.  A.  Isett,  is 
the  trustee  in  each  of  said  deeds,  and  that  he  was  at  the  time,  and  continued 
to  be,  the  president  of  said  bank;  that  at  the  meeting  of  the  board  of  directoi*s 
of  tbe  Grape  Sugar  Company  which  passed  tbje  resolution  autlK)rizing  the  first 
two  of  said  deeds,  there  were  present  but  four  directors,  one  of  whom  was 
Jepson,  the  cashier  of  said  bank,  and  another  liosenberg,  a  director  of  said 
bank,  and  that  both  of  these  acted  and  voted  for  said  resolution,  and  that,  at 
the  meeting  at  which  the  resolution  was  adopted  authorizing  the  third  deed, 
of  the  four  directors  present,  two  were  directors,  and  the  third  the  cashier,  of 
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said  bank  and  both  of  said  directors  and  said  cashier  acted  and  voted  for  said 
resolution.  The  Grape  Sugar  Company  was  insolvent  at  this  time,  and  that 
fact  was,  or  ought  to  have  been,  apparent  to  the  directors.  It  was  wholly  un- 
able to  meet  or  pay  its  debts.  It  is  a  well-settled  principle  of  equity  jurispru- 
dence that  a  party  holding  a  fiduciary  relation  to  trust  property  cannot,  either 
directly  or  indirectly,  become  the  purchaser  of  such  property,  or  transfer  it  to 
bis  own  use  or  for  his  benefit;  and  if  he  does,  the  sale  or  transfer  is  voidable, 
and  will  be  set  aside  at  the  mere  pleasure  of  the  beneficiaries,  although  such 
fiduciary  may  have  paid  a  full  price  and  gained  no  advantage.  Neiocomb  v. 
Brooks,  16  W.  Va.  32,  69,  and  cases  cited.  In  Reilly  v.  Oglebay,  26  W. 
Va.  36,  43,  this  court,  following  Newcomb  v.  Brooks,  supra,  says:  "This 
rule  is  not  confined  to  trustees  and  fiduciaries  in  the  technical  sense  of  those 
terms,  but  it  extends  to  every  person  coming  within  the  reason  of  the  rule. 
It  embraces  trustees,  guardians,  executoi-s,  administrators,  agents,  cashiers 
of  banks,  factors,  auctioneers,  sheriffs,  commissioners  in  bankruptcy,  and 
their  solicitors,  assignees  of  bankrupts,  attorneys  at  law,  directors  of  corpo' 
rations,  and  parties  bearing  many  other  relations  to  each  other  which  may  not 
well  be  classified."  Netocomb  v.  Brooks,  16  W.  Va.  63;  Abbott  \.  American, 
etc.t  Co,,  33  Barb.  578.  This  rule  does  not  seem  to  be  questioned  by  the  coun- 
sel for  the  Bank  of  the  Ohio  Valley  in  this  cause;  neither  do  they  seem  to  deny 
that  the  rule  applies  to  the  deeds  under  consideration.  But  they  insist  that, 
conceding  the  acts  of  the  directors  of  the  Grape  Siigar  Company  in  effecting 
the  conveyance  of  the  property  of  that  company  for  the  benefit  of  the  bank,  of 
which  a  part  of  said  directors  were  also  officers  and  part  owners,  was  a  breach 
of  duty  by  the  directors  of  said  company,  and  thereby  rendered  the  convey- 
ances voidable,  still  such  breach  of  duty  makes  the  conveyances  voidable  only 
at  the  election  of  the  corporation  itself  or  its  stockholders,  and  that  it  cannot 
for  that  cause  be  avoided  at  the  election  of  the  creditors  of  the  corporation. 
In  support  of  this  position  they  rely  upon  the  following  among  other  cases: 
Gordon  v.  Preston,  1  Watts,  385;  Beecherr.  Rolling-Mill  Co.,  45  Mich.  103,  7 
N.  W.  Rep.  695;  Stewart  v.  Railroad  Co.,  38  N.  J.  Law,  505;  Wallace  v. 
Railroad  Co.,  12  Hun,  460;  Rolling-Stock  Co.  v.  Railroad  Co,,  34  Ohio  St. 
450;  2  Mor.  Corp.  §§  630,  631;  Pierce,  R.  R.  39;  3  Pom.  Eq.  Jur.  §  1094;  De- 
troit V.  Dean,  106  U.  S.  537,  1  Sup.  Ct.  Rep.  660;  Dimpfell  v.  Railway  Co., 
110  U.  S.  209,  3  Sup.  Ct.  Rep.  573.  These  cases  are  all  founded  upon  facts 
wholly  different  from  those  in  the  case  at  bar.  Some  of  them  are  cases  in 
which  subsequent  purchasers  of  the  equity  of  redemption  of  the  corporate 
property  sought  to  avoid  the  mortgage  which  existed  on  the  property  at  the 
time  they  purchased.  This  of  course  they  had  no  right  to  do.  They  took  the 
property  cum  onere  and  with  full  notice.  Others  are  cases  in  which  there 
had  been  unreasonable  delay  in  the  election  to  avoid  the  transaction.  In  some 
of  them  the  rights  of  innocent  third  persons  had  intervened.  In  others  the 
corporations  were  solvent,  and,  of  course,  in  such  case  the  act  could  injure 
only  the  corporation  and  its  stockholders  and  they  alone  could  have  any  title 
to  avoid  the  act.  The  most  of  them,  however,  are  cases  in  which  the  'stock- 
holders or  others  attempted  to  sue  without  showing  that  the  corporation  had 
refused  to  sue  according  to  the  general  rule  in  such  cases.  3  Pom.  Eq.  Jur. 
8  1095.  In  none  of  them  have  I  been  able  to  find  any  principle  which  would 
deny  to  the  creditors  of  an  insolvent  corporation  the  right  to  avoid  the  trans- 
fer of  the  corporate  property  made  by  its  directors  in  violation  of  their  trust 
and  duties,  or  for  the  benefit  of  themselves,  either  directly  or  indirectly,  in  a 
case  in  which  the  rights  of  no  innocent  third  persons  had  intervened  and 
there  had  been  no  unreasonable  delay  on  the  part  of  the  creditors  in  seeking 
to  avoid  the  transfer.  In  Thomas  v.  Railroad  Co.,  109  U.  S.  522,  524,  ? 
Sup.  Ct.  Rep.  316,  the  court  says:  "Such  contracts  are  not  void, but  voidable 
at  the  election  of  the  parties  affected  by  the  fraud.  It  may  often  occur  that 
notwithstanding  the  vice  of  the  transaction,  namely,  the  directors  or  trustees. 
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or  a  majority  of  them,  being  interested  in  opposition  to  the  interest  of  those 
whom  they  represent,  and  in  reality  pai-ties  to  both  sides  of  the  contract,  that 
it  may  be  one  which  those  whose  confidence  is  abused  may  prefer  to  ratify  or 
submit  to.  It  is  tlierefore  at  the  option  of  these  latter  to  avoid  it»  and  until 
some  act  of  theirs  indicates  such  purpose  it  is  not  a  nullity."  This  evidently 
refers  to  solvent  corporations;  jit  the  most,  it  cannot  refer  to  a  corporation 
which  is  both  insolvent  and  so  embarrassed  that  it  has  neither  funds  nor 
credit  to  continue  its  corporate  business.  Even  if  this  is  not  so,  the  language 
of  the  court  is  that  the  contracts  are  "  voidable  at  the  election  of  the  parties 
affected  by  the  fraud.**  In  the  case  of  a  corporation  which  is  wholly  insolv- 
ent and  unable  to  continue  its  business,  neither  the  corporation  itself  nor  its 
stockholders  have  any  beneficial  interest  in  its  property,  and  therefore  they 
cannot  be  affected  by  the  fraud.  In  such  case  the  creditors  alone  can  be  af- 
fected, and  they  alone  have  any  interest  in  avoiding  the  contracts.  Lamb  v. 
Pannell,  28  W.  Va.  663,  666;  2  Mor.  Corp.  §§  787,  788. 

Our  statute  declares  that  "no  member  of  the  board  [of  directors]  shall 
vote  on  a  question  in  which  he  is  interested  otherwise  than  as  a  stockholder, 
(except  the  election  of  a  president,)  or  be  present  at  the  board  while  the  same 
is  being  considered.  **  Code,  §  52,  c.  53.  In  Hope  v.  Salt  Co.,  Woods,  J., 
after  quoting  this  statute  in  the  opinion  of  the  court,  says:  "This  would  seem 
to  leave  every  such  act  of  the  director  open  to  explanation;  but  we  are  of 
opinion  that  even  then,  unless  it  was  made  to  appear  by  clear  and  convincing 
testimony  that  such  act  was  free  from  all  taint  of  fraud  or  unfairness  on  the 
part  of  the  director,  it  ought  to  be  set  aside  at  tJie  option  of  the  beneficiary, 
or  of  the  party  standing  in  such  position.  Such  advantage  so  obtained  by 
such  director  ought  to  be  held  prima  facie  fraudulent,  yet  capable  of  being 
purged  of  the  fraudulent  taint  by  clear  and  convincing  proof  of  its  fairness, 
reasonablenes,  and  absolute  freedom  from  fraud  and  uiufairness. "  25  W.  Ya. 
807.  On  the  same  page,  it  is  said :  "  But  it  may  be  safely  assumed  that  in  any 
case  where  one  director  participated  with  others  in  any  act  in  regard  to  the 
trust  property  for  the  benefit  of  the  fiduciary,  at  the  expense  of  the  custui  que 
trust,  such  act  was  for  that  cause  fraudulent  as  to  him.**  This  was  a  suit 
brought  by  creditors,  to  set  aside  a  conveyance  made  by  the  directors  of  the 
corporation  to  one  of  its  directors.  It  did  not  in  that  case  appear  that  the 
grantor  in  the  deed  acted  at  the  meeting  which  authorized  the  conveyance,  but 
the  same  was  nevertheless  set  aside  at  the  suit  of  creditors  of  the  corporation. 
The  doctrine  announced  in  that  case  is  certainly  correct,  and  fully  sustained 
by  the  authorities,  when  the  corporation  is  wholly  insolvent  and  the  convey- 
ance is  of  the  entire  property  and  effects  of  the  corporation.  In  such  case,  if 
the  conveyance  is  in  whole  or  in  part  for  the  benefit  of  one  or  more  of  the  di- 
rectors who  acted  in  the  board  and  voted  for  the  resolution  authorizing  the 
conveyance,  the  same  will,  in  a  court  of  equity,  be  regarded  as  at  least  prima 
facie  fraudulent,  not  only  as  to  to  the  corporation  and  its  stockholders,  but  its 
creditors.  James  v.  Railroad  Co.,  6  Wall.  752;  Drury  v.  Cross,  7  Wall.  299; 
Coal  Co.  V.  Sherman,  30  Barb.  553;  Butts  v.  Wood.  37  N.  Y.  317.  This  con- 
clusion in  no  manner  affects  the  principle  decided  in  the  cases  of  Burfs  Eafr 
V.  McDonald,  3  Grat. 215,  and  Pyles  v.  Fuimiture  Co.,  29  W.  Va.  — ,  2  S.  E. 
Bep.  909.  The  conveyance  in  the  first  of  these  cases  was  made  by  the  stock- 
holders in  general  meeting.  The  latter  case  was  simply  a  suit  to  set  aside  a 
conveyance  of  all  its  property  by  an  insolvent  corporation  on  the  ground  that 
such  insolvent  corporation  could  not  legally  make  preferences  among  its  cred- 
itors. There  was  no  attempt  in  either  case  to  show  that  any  of  the  stock- 
holders or  directors  who  authorized  the  conveyances  were  in  any  way  inter- 
ested, as  cestuis  que  trust  or  otherwise,  in  the  conveyances. 

In  the  case  at  bar,  two  of  the  directors  at  the  one  meeting,  and  three  at  the 
other,  which  ordered  the  execution  of  the  trust  deeds  in  question,  who  were 
present  and  voted  for  the  order  directing  the  conveyances,  were  either  direct- 
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ors  or  cashier  of  the  bank  for  whose  use  the  conveyances  were  made,  and 
therefore  interested  in  the  capacities  both  as  fiduciary  and  oestuis  que  trust 
They  acted  in  antagonistic  positions,  with  the  preponderance  of  their  interesta 
greatly  in  favor  of  the  bank  and  against  that  of  the  company  for  which  they 
assumed  to  act;  consequently,  according  to  the  principles  above  announced, 
the  conveyances  were  prima  facie  fraudulent  and  void  as  to  the  plaintiffs  and 
other  creditors  in  these  causes.  The  burden  was  upon  the  bank  to  remove 
this  presumption  of  fraud  by  ** convincing  proof  of  the  fairness  of  the  trans* 
actions,  and  their  absolute  freedom  from  fraud  and  unfairness. "  The  evidence 
and  circumstances  in  the  record  wholly  fail  to  furnish  such  proof;  but,  on  the 
contrary,  the  proofs  and  circumstances  tend  to  show  that  the  acts  of  the  di- 
rectors and  cashier  of  the  bank  in  causing  said  conveyances  to  be  made  were 
such  as  to  give  to  the  bank  an  unfair  preference  among  the  creditors  of  the 
Grape  Sugar  Company.  There  is  nothing  in  the  record  to  prove  that  the  debt 
due  to  the  bank  was  of  any  higher  dignity  or  imposed  any  greater  obligation 
upon  the  company  for  its  payment  than  the  debts  due  to  the  plaintiffs  here 
and  other  creditors;  nor  does  it  appear  that  if  the  directors  and  cashier  of  the 
bank  had  not  participated  in  passing  the  resolutions  giving  such  preference 
to  the  bank  that  such  advantage  would  have  been  given  to  debts  due  to  it. 
My  conclusion  therefore  is  that  all  and  each  of  said  three  trust  deeds  (Exhib- 
its 22,  23,  and  24)  are  invalid  as  to  the  debts  of  the  plaintiffs  and  other  cred- 
itors for  the  reasons  hereinb^ore  stated.  This  conclusion  makes  it  unneces- 
sary to  pass  upon  the  questions  whether,  for  the  reasons  stated  in.  the  report 
of  the  commissioner,  these  deeds  or  any  of  them  are  fraudulent  on  their  face 
or  in  fact.  I  think,  however,  that  the  finding  of  the  commissioner  as  to  the 
deed.  Exhibit  23,  is  correct,  and  sustained  by  the  authorities  cited  by  him. 

It  is  suggested  by  counsel  for  the  Bank  of  the  Ohio  Yalley  that  the  effect  of 
holding  said  trust  deeds  inoperative  should  be  followed  by  a  direction  that  the 
assets  of  the  Grape  Sugar  Company  must  be  ratably  distributed  among  all  the 
creditors  of  the  company,  upon  the  ground  that  the  assets  of  an  insolvent  cor- 
poration are  a  trust  fund,  and  that  therefore  no  preference  can  be  given  by  the 
corporation  itself  among  its  creditors,  or  be  secured  by  obtaining  liens  by 
judgments  or  otherwise.  This  position  was  distinctly  repudiated  by  this  court 
in  Pylea  v.  Fiimitnre  Co.,  29  W.  Va.  — ,  2  S.  E.  Bep.  909,  and  therefore 
needs  no  further  notice. 

It  is  insisted  by  the  counsel  for  said  bank  that  the  actions  of  both  the  court 
and  the  commissioner  in  respect  to  the  mechanic's  lien  of  the  plaintiffs  Thomp- 
son &  Hibberd  was  too  liberal  to  that  firm,  and  allowed  them  an  amount  by 
virtue  of  said  lien  in  excess  of  what  was  actually  covered  by  it.  The  condnr 
sion  already  announced,  by  which  the  trust  deeds  to  secure  the  bank  are  set 
aside,  renders  it  immaterial  to  the  Interests  of  the  bank  whether  said  lien  is 
effective  or  not,  because  the  said  Thompson  &  Hibberd  by  filing  their  bill,  and 
by  assailing  said  deeds  in  their  answer  to  the  bill  of  A.  J.  Sweeney  &  Son,  ac- 
quired a  lien  on  the  property  of  the  Grape  Sugar  Company  for  their  whole  debt, 
regardless  of  their  mechanic's  lien,  before  the  bank  obtained  any  judgment  or 
other  lien  for  its  debt,  and  they  are  therefore  entitled  to  a  preference  in  the 
payment  of  their  debt  over  that  of  the  bank.  Section  2,  o.  133,  Code ;  Wallace 
V.  Trenkle,  27  Grat.  487;  Hughes  v.  Hamilton,  19  W.  Va.  393. 

Having  considered  and  decided  all  the  material  questions  presented  by  the 
record,  I  am  of  opinion,  for  the  reasons  herein  stated,  that  the  decrees  of  De- 
cember 7, 1886,  and  February  27,  1886,  of  the  circuit  court  be  revereed,  and 
this  cause  remanded  to  that  court  for  further  proceedings  in  accordance  with 
the  principles  announced  iu  this  opinion. 

Johnson,  Gbebn,  and  Woods,  JJ.,  concurred. 
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(30  W.  Va.  .488) 

Shaw  v.  County  Court  op  Upshub  Co, 
(Suprems  Cowrt  of  AppeoUs  cf  West  Virginia,    November  20, 1887.) 

1.  Tbiai/— Objeotions  to  Byidbkob— Dbmubbbb. 

Either  party  may  demiir  to  the  evidence  in  an  action  at  law,  unless  the  case  be 
clearly  against  the  demurrant,  or  the  courjt  entertains  a  reasonable  doubt  as  to  what 
foots  should  be  fairly  inferred  from  the  evidence. 

2.  Bounties  to  SoLDiERS—LnuTATiOK  of  Actions. 

Where  a  county,  by  an  order  of  its  board  of  supervisors,  impropriates  money  to 
pay  bounties  to  a  certain  class  of  volunteer  soldiers,  and,  after  such  money  has  be- 
come payable,  one  of  said  soldiers  presents  his  claim  to  such  board  of  supervisors  for 
payment,  and  it  refuses  to  pay  him,  heldL,  the  statute  of  limitations  begrins  to  run 
against  such  claim  from  the  time  it  is  so  presented,  and  payment  refused,  and  the 
same  becomes  barred  at  the  expiration  of  nve  years  from  that  time.' 
{SyUatm8  by  the  Cowrt) 

Error  to  circuit  court,  Upshur  county;  Hknby  Bbannon,  Judge. 

This  was  an  action  of  asifumpsit,  brought  by  Thomas  Shaw  against  Upshur 
county.  West  Virginia,  in  which  the  county  court  of  Upshur  county  was  sub- 
stituted as  party  defendant.  Judgment  was  rendered  for  the  defendant,  and 
thereupon  the  plaintiff  sued  out  a  writ  of  error. 

W.  G.  Bennettt  for  plaintiff  in  error.  A*  M.  Poundstone,  for  defendant  in 
error. 

Snydeb,  J.  Action  of  assumpM^  commenced  January  28, 1880,  in  the  cir* 
cult  court  of  Upshur  county,  by  Thomas  Shaw,  against  Upshur  county,  and 
in  which  the  county  court  of  said  county  was  substituted  as  defendant  for 
said  county.  The  plaintiff  claims  that  he  was  one  of  158  volunteers  accred- 
ited to  the  county  of  Upshur  under  several  calls  of  the  president  for  troops  to 
serve  in  the  United  States  army  during  the  late  civil  war;  and  that  by  virtue 
of  an  order  of  the  board  of  supervisors  of  said  county,  made  March  26, 1864, 
appropriating  $15,000  to  pay  bounties  to  the  volunteers  so  accredited  to  said 
county,  he  was  entitled  to  recover  $98.03,  being  the  15dd  part  of  said  $15,000; 
and  that  at  the  December  term,  1879,  he  presented  his  claim  tor  said  $98.03 
to  the  county  court,  and  the  said  court  then  entered  an  order  disallowing  said 
claim.  The  damages  demanded  in  the  declaration  are  $300.  The  defendant 
pleaded  non-aaswrnpsit,  and  nonroasumpHt  within  five  years;  to  which  the 
plaintiff  replied  generally,  and  also  tendered  three  special  replications  to  said 
plea  of  the  statute  of  limitations,  marked  "No.  8,"  "No.  4,"  and  "No.  5," 
respectively* — the  first  two  of  which;  on  objection  by  the  defendant,  were  re- 
jected by  the  court,  and  No.  5  was- allowed  to  be  filed,  and  issue  joined  thereon. 
The  case  was  submitted  to  a  jury,  and,  after  the  plaintiff  had  introduced  all 
his  evidence,  the  defendant  demurred  thereto,  in  which  demurrer  the  plaintiff 
refused  to  join  until  he  had  been  required  to  do  so  by  the  court,  and  thereupon 
the  jury  returned  a  verdict  for  the  plaintiff  for $192.85,  subject  to  the  opinion 
of  the  court  upon  said  demurrer.  On  February  18, 1882,  the  court  found  for 
the  defendant  upon  the  demurrer  to  the  evidence,  and  entered  judgment  dis- 
missing the  action,  at  the  plaintiff's  costs;  and  to  this  judgment  the  plaintiff 
was  allowed  this  writ  of  error. 

The  court  properly  rejected  each  of  the  plaintifTs  replications.  Nob.  8  and  4 
aforesaid.  No.  3  simply  avers  that  on  or  near  March  12,  1866,  the  plaintiff 
presented  his  claim  to  the  clerk  of  the  board  of  supervisors  of  Upshur  county, 
and  that  the  same  was  not  paid  or  allowed.  There  is  clearly  nothing  alleged 
here  to  take  the  claim  out  of  the  operation  of  the  statute  of  limitations;  and 
No.  4  merely  avers  that  the  demand  sued  upon  was  created  by  an  act  of  the 
legislature,  passed  February  6,  1864,  and  not  by  the  act  of  the  parties.    The 

>For  a  fuU  disomslon  of  the  qaeetkm  of  the  statute  of  limitations,  when  it  bnrins  to 
ran,  eto.,  see  Manufaoturinff  Co.  v.  County  of  Otoe,  27  Fed.  Rep.  800,  and  note,  801-^07 ; 
Barden  v.  City  of  Duluth,  ^  Fed.  Rep.  14;  U.  S.  v.  Township  of  Oswego,  Id.  65. 
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fact  here  averred  is  both  insufficient  to  prevent  the  bar  of  the  statute,  and  also 
untrue.  The  act  of  the  legislature  referred  to  is  simply  an  act  authorizing  the 
supervisors  of  the  several  counties  of  the  state  to  borrow  money  and  issue 
bonds  for  the  payment  of  bounties  to  soldiers.  It  does  not  attempt  to  impose 
any  liability  upon  the  counties,  or  create  any  contract  between  them  and  the 
soldiei^.  Chapter  6,  Acts  1864,  p.  5.  Beplication  No.  5,  which  was  allowed 
to  be  filed,  avers  that  on  June  17,  1880,  and  August  14,  1880,  the  defendant, 
by  orders  duly  entered  of  record  in  the  county  court,  promised  to  pay  the  plain- 
tiff's demand.  All  the  evidence  introduced  on  the  trial  is  made  a  part  of  the 
record ;  and  no  orders  such  as  those  alleged  in  this  replication  were  offered, 
nor  was  any  order  or  other  evidence  offered  to  show  any  promise  by  the  de- 
fendant to  pay  the  plaintiff,  within  five  years  before  the  commencement  of 
this  action. 

It  is  assigned  as  error  that  the  court  compelled  the  plaintiff  to  join  in  the 
defendant's  demurrer  to  the  evidence.  In  Insurance  Co,  v.  Wilson,  29  W.  Va. 
— ,  2  S.  E.  Bep.  888,  this  court  decided  that  *' either  party  may  demur  to  the 
evidence  of  the  other,  unless  the  case  be  clearly  against  the  party  offering  the 
demurrer,  or  unless  the  court  should  doubt  what  facts  should  fairly  be  inferred 
from  the  evidence  demurred  to."  In  the  case  at  bar,  there  could  be  no  doubt 
as  to  the  facts  proved  by  the  evidence,  and  those  facts  plainly  show  that  the 
case  was  clearly  in  favor  of  the  demurrant;  and  therefore,  according  to  the 
rule  above  stated,  the  court  did  not  err  by  compelling  the  plaintiff  to  Join  in 
the  demurrer. 

The  only  other  error  assigned  is  that  the  court  erred  in  rendering  judgment 
for  the  defendant  on  the  demurrer  to  the  evidence.  What  has  already  been 
said  sufficiently  indicates  that  this  assignment  is  not  well  taken.  The  plain- 
tiff proved  that  on  or  before  March  12,  1866,  he  placed  his  claim  before  the 
board  of  supervisore,  or  in  the  hands  of  the  clerk,  and  that  the  board  refused 
to  pay  it,  for  the  reason,  as  they  alleged,  that  the  815,000  appropriated  to  paj 
bounties  had  all  been  expended  in  the  payment  of  bounties  to  other  soldiers, 
who  had  presented  their  claims  pursuant  to  a  notice  published  calling  for  the 
presentation  of  all  claims  entitled  to  be  paid  out  of  said  appropriation.  It 
thus  appears  that,  if  the  plaintiff  ever  had  any  cause  of  action  against  the  de- 
fendant, his  right  to  sue  upon  it  accrued  not  later  than  the  said  twelfth  day  of 
March,  1866 ;  and,  consequently,  the  same  became  barred  by  the  statute  of 
limitations  in  March,  1871, — nearly  10  years  before  he  began  this  action. 
Stuart  V.  Greenbriar,  16  W.  Va.  95. 

For  these  reasons  the  judgment  of  the  circuit  court  must  be  affirmed. 

JoHKSON,  Green,  and  Woods,  JJ.,  concurred. 

(M  W,  Va.  518) 

Carroll  t>.  Exchange  Bank  op  Wheeling. 
(Supreme  Coma  of  Appeals  of  West  Via-Qinia.    November  26, 1887.) 

1.  Barks— AoconiTTs  bbtwben— Lien  for  Balanob. 

Where  there  have  been,  for  several  years,  mutual  and  extensive  dealings  be- 
tween two  banks,  and  an  account  current  kept  between  them,  in  which  they  mutu- 
aUy  credited  each  other  with  the  proceeds  of  all  negotiable  paper  transmitted  for 
collection  when  received,  and  aocoimts  were  refinilarly  transmitted  from  the  one  to 
the  other,  and  settled  upon  these  principles,  and  balances  remitted  when  called  for. 
and  upon  the  face  of  the  paper  transmitted  it  always  appeared  to  be  the  property  of 
the  respective  banks,  and  the  collecting  bank  had  no  notice  that  the  transmitting 
bank  did  not  own  the  paper,  and  such  paper  was  transmitted  by  each  of  the  two 
banks  on  its  own  account,  there  is  a  lien  for  a  general  balance  of  account,  no  mat- 
ter who  may  be  the  real  owner  of  the  paper.  . 

9.  SaMB— AOOOUNTS  BBTWBBN— GOI^LBOTiaNS— NonOB  OF  OWRBBSHIP. 

If  the  receiving  and  collecting  bank,  at  the  time  of  the  mutual  dealings  with  the 
bank  sending  paper,  had  notice  that  such  bank  had  no  interest  in  thebms  or  notes 
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transmitted,  and  that  it  transmitted  them  for  collection  merely,  as  agent,  then  the 
collecting  bank  would  not  be  entitled  to  retain*  against  the  owner  of  such  paper, 
for  the  general  balance  of  the  account  with  such  bank. 

8.  Same. 

If  the  collecting  bank  had  no  notice  that  the  bank  sending  the  remittance  was 
merely  an  agent,  but  regarded  and  treated  it  as  the  owner  of  the  paper  transmitted, 
yet  the  collecting  bank  is  not  entitled,  against  the  real  owner,  unless  credit  was 
given  to  the  bank  sending  the  paper,  or  balances  suffered  to  remain  in  its  hands,  to 
be  met  by  the  negotiable  paper  truismitted,  or  expected  to  be  transmitted  in  the 
usual  course  of  dealing  between  the  two  banks. 

4.  Same. 

But  if,  in  the  mutual  dealings  between  the  two  banks,  the  collecting  bank  regarded 
and  treated  the  bank  transmitting  negotiable  paper  as  the  owner  of  such  paper, 
which  it  transmitted  for  collection,  and  had  no  notice  to  the  contranr,  and  on  the 
credit  of  such  remittances,  made  or  anticipated  in  the  usual  course  ox  dealings  be- 
tween them,  bfiklances  were  from  time  to  time  suffered  to  remain  in  the  hands  of  the 
bank  sending  the  remittances,  to  be  met  by  the  proceeds  of  such  negotiable  paper, 
then  the  collecting  bank  is  entitled  to  retain  agunst  the  real  owner  of  the  paper,  for 
the  balance  of  account  due  from  the  bank  transmitting  such  paper. 

B.  Same. 

The  Penn  Bank  and  Exchange  Bank  had  mutual  and  extensive  dealings  for  years ; 
each  transmitting  paper  to  the  other  for  collection,  collecting,  and  crediting  the 
twmiUng  bank  witn  proceeds,  and  from  time  to  time  settlements  were  made  between 
them.  On  the  twenty-f  ourta  day  of  May,  1884,  the  Penn  Bank  inclosed  in  a  letter  to 
the  B^xchange  Bank,  ^For  collection, "  marked  ^No  prin.. "  the  following  draft :  ^  At 
sight,  pay  to  the  order  of  Penn  Bank  fifteen  hundred  dollars,  value  received,  and 
chaige  to  account  of  D.  W.  C.  Cabboij^.  To  Rimerside  Iron-Worka,  Wheeling,  W. 
Fd.*>  The  draft  was  indorsed:  **Pay  Exchange  Bank  or  order,  for  account  of 
Penn  Bimk,  Pittsburgh,  Pa.  G.  L.  Rbibsr,  Casnier. "  This  draft  was  received  by 
BxchangeBank  on  Monday  morning,  Mav  26th,  at  once  placed  to  the  credit  of  the 
Penn  Bank,  sent  out  by  messenger  for  collection,  and  paia  hy  the  drawee  at  9 :  80  a. 
M.  At  that  time,  after  giving  the  Penn  Bank  credit  for  the$l,600  draft,  it  still  owed 
the  Exchange  Bank  $205.48.  At  12:5  p.  m.  on  that  dav  the  Penn  Bank  failed.  The 
Exchange  B{U[ik  had  no  other  notice  than  as  above  set  forth  that  the  Penn  Bank  did 
not  own  the  paper.  D.  W.  C.  Carroll,  the  real  ovmer  of  the  paper,  brought  an  ac- 
tion of  assumpsU  against  the  Exchange  bank  for  amount  of  dhat  and  interest,  and 
recovered  in  the  court  below.  Heidi  the  judgment  must  be  reversed,  and  judgment 
entered  for  defendant. 

{Syllatms  by  the  Cowrt,) 
Error  to  circuit  coart,  Ohio  county;  John  J.  Jacob,  Judge. 
Assumpsit  by  D.  W.  C.  Carroll,  defendant  in  error,  against  the  Exchange 

Bank  of  Wheeling,  plaintiff  in  error,  for  money  had  and  received,  being  the 

proceeds  of  a  promissory  note  belonging  to  plaintiff  below,  uid  collected  by 

defendant,  below.    Judgment  went  against  defendant  below,  and  it  brings  the 

case  here  on  writ  of  error. 
A.  J.  Clarice,  for  plaintiff  in  error.    Henry  M.  Russell,  for  defendant  in 

error. 

Johnson,  P.  J.  On  the  twenty-sixth  day  of  May,  1884,  the  Penn  Bank  of 
Pittsburgh,  Pennsylvania,  failed  and  closed  its  doors  at  12  o'clock  and  5  min- 
utes P.  M.  There  were  between  it  and  the  defendant,  the  Exchange  Bank, 
mutual  dealings  and  accounts.  These  dealings  were  mutual  and  reciprocal, 
sending  large  amounts  for  collection  from  one  to  the  other.  The  balance  was 
generally  in  favor  of  the  Penn  Bank.  Bemittance  would  be  asked  from  time 
to  time,  and  the  remittances  were  generally  in  even  thousands.  The  balances 
were  usually  allowed  to  accumulate  until  they  reached  a  certain  figure, — no 
Axed  figure,  but  it  would  run  up  to  a  few  thousands, — and  one  or  the  other 
would  ^1  for  a  remittance.  There  was  a  considerable  balance  due  the  Penn 
Bank  on  the  twenty-fourth  of  May,  1884.  On  that  day  the  Penn  Bank  called  by 
telephone  to  the  Exchange  Bank  and  asked  for  a  remittance,  and  the  latter  bank 
responded  by  sending  draft  on  New  York  for  92,500,  and  asked  the  National 
Exchange  Bank  of  Steubenville,  which  owed  the  defendant  several  thousand 
dollars,  to  remit  said  sum  to  the  Penn  Bank  for  account  of  the  defendant 
On  that  day  the  Exchange  Bank  remitted  to  the  Penn  Bank  about  9500  more 
than  it  owed  that  bank,  exclusive  of  collections  due  from  it  to  the  defendantk 
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On  the  said  twenty-fourth  day  of  May,  1884,  in  regular  course  of  business,  the 

following  draft  was  sent  fron  the  Fenn  Bank  to  Sie  defendant,  the  Exchange 

Bank: 

''Sl.SOO.  PiTTSBUBGH,  May  24,  1884. 

*' At  sight,  pay  to  the  order  of  Penn  Bank  fifteen  hundred  dollars,  value  re- 
ceived,  and  charge  to  account  of  D.  W.  0.  Carroll. 

''To  Riverside  Iron- Works,  Wheeling.  W.  Va.*" 

The  draft  was  indorsed: 

"Pay  Exchange  Bank  or  order,  for  account  Penn  Bank,  Pittsburgh,  Pa. 

"G.  L.  Reibkr,  Cashier." 

The  draft  was  inclosed  in  a  letter,  bearing  the  names  of  the  officers  of  the 
Penn  Bank,  etc.,  which  is  as  follows: 

"Pittsburgh,  May  24,  1884. 

"^Exchange  Bank,  Wheeling,  W.  Fa.— Dear  Sir:  We  inclose  for  collec- 
tion 9,560,  Wheeling  Pottery  Co.,  no  prin.,  23.07:  9,561,  Biyerside  Iron- 
Works,  no  prin.,  1,500. 

"Yours,  respectfully,  G.  L.  Reiber,  Cashier," 

The  cashier  of  the  Exchange  Bank  in  his  evidence,  says  that  the  draft  was 
received  on  the  morning  of  the  26th,  (which  was  Monday, )  and  entered  at  once 
to  the  credit  of  the  Penn  Bank,  and  sent  by  messenger  to  present  it  to  the 
drawee,  who  paid  it  about  half  past  9  o'clock  that  morning.  In  the  after- 
noon, the  Exchange  Bank  was  Informed  of  the  failure  of  the  Penn  Bank. 
Some  time  after,  a  statement  was  sent  from  the  oflicers  of  the  Penn  Bank  that 
showed  that  when  the  failure  occurred,  after  giving  the  Exchange  Bank 
credit  for  the  $1,500  sight  draft,  the  balance  due  the  said  Exchange  Bank 
was  $205.48.  The  first  notice  the  Exchange  Bank  received  other  tlian  what 
appeai-s  upon  the  face  of  the  draft  and  letter,  if  any  there  appears,  that  Car- 
roll had  any  interest  in  the  draft,  was  by  the  following  telegram,  received  by 
thp  defendant  the  next  day.  May  27th.    It  was  dated  on  the  same  day: 

"Mail  D.  W.  C.  Carroll,  Pittsburgh,  proceeds  of  draft  on  Kiverside  Iron- 
Works  to-day.  Isaac  W  Van  Voorhbs,  Solicitor  Penn  Bank." 

This  the  Exchange  Bank  refused  to  do.  It  appears  that  these  mutual  deal- 
ings between  the  two  banks  continued  for  about  four  years.  It  is  shown,  in 
the  bill  of  exceptions,  that  D.  W,  C.  Carroll  was  in  fact  the  owner  of  thi^  draft, 
and  that  he  had  sent  it  through  the  Penn  Bank  for  collection;  although  of 
this  fact  the  officers  of  the  Exchange  Bank  were  ignorant,  unless  they  were 
notified  of  the  fact  by  the  draft,  indorsement,  and  letter  transmitting  it.  On 
the  twenty-fifth  day  of  June,  1886,  in  the  circuit  court  of  Oluo  county,  the  said 
D.  W.  C.  Carroll  brought  an  action  of  assumpsit  to  recover  of  the  Exchange 
Bank  the  amount  of  said  draft  and  interest,  and  in  the  record  the  above-stated 
facts  appear.  On  the  eleventh  day  of  January,  1887,  the  case  having  been 
submitted  to  the  court  in  lieu  of  a  jury,  the  court  rendered  judgment  in  favor 
of  the  plaintiff,  against  the  defendant,  for  $1,735.25,  with  interest  from  that 
date,  and  costs.    To  this  judgment  the  defendant  obtained  a  writ  of  error. 

On  the  facts,  did  the  court  err  in  rendering' judgment  for  the  plaintiff? 

In  Bank  v.  Bank,  1  How.  284,  the  supreme  court  of  the  United  States  held 
that,  when  there  have  been  for  several  years  mutual  and  extensive  dealings 
between  two  banks,  and  an  account  current  kept  between  them,  in  which 
they  mutually  credited  each  other  with  the  process  of  all  paper  remitted  for 
collection,  when  received,  and  charged  all  costs  of  protest,  postage,  etc. ;  ac- 
counts regularly  transmitted  from  the  one  to  the  other,  and  settled  upon  these 
principles;  and  upon  the  face  of  the  paper  transmitted  it  always  appeared  to 
be  the  property  of  the  respective  banks,  and  to  be  remitted  by  each  of  them 
Upon  its  own  account,— there  is  a  lien  for  a  general  balance  of  account  upon 
the  paper  thus  transmitted,  no  matter  who  may  be  its  real  owner.  Tanet, 
0.  J.,  in  delivering  the  opinion  of  the  court  in  this  case,  said:  *'If  the  notes 
remitted  had  been  the  property  of  the  Commonwealth  Bank,  (that  is,  the 
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transmittlDg  bank,)  there  woald  be  no  donbt  of  the  right  to  retain;  because 
it  has  long  been  settled  that,  whenever  a  banker  has  advanced  monej  to  an- 
other, he  has  a  lien  on  all  the  paper  securities  which  are  in  his  hands  for  the 
amount  of  his  general  balances,  unless  such  securities  were  delivered  to  him 
under  a  particular  agreement.  The  paper  in  question  was,  however,  the 
propeilj  of  the  New  England  Bank,  and  was  indoi*sed  and  delivered  to  the 
Commonwealth  Bank  for  collection,  without  anj  consideration,  and  as  its 
agent  in  the  ordinary  course  of  business;  it  being  usual,  and  indeed  neces- 
sary, so  to  indorse  it,  in  order  to  enable  the  agent  to  receive  the  money.  Tet 
the  possession  of  the  paper  was  prima  facie  evidence  that  it  was  the  prop- 
erty of  the  last-mentioned  bank;  and,  without  notice  to  the  contrary,  the 
plaintiff  in  error  had  a  right  so  to  treat  it,  and  was  under  no  obligation  to  in- 
quire whether  it  was  held  as  agent  or  as  owner;  and,  if  an  advance  of  money 
had  been  made  on  this  paper  to  the  C!ommon wealth  Bank,  the  right  to  retain 
for  that  amount  would  hiurdly  be  disputed.  We  do  not  perceive  any  differ- 
ence in  principle  between  an  advance  of  money  and  a  balance  suffered  to  re> 
main  upon  the  faith  of  these  mutual  dealings.  In  the  one  case,  as  well  as  the 
other,  credit  is  given  upon  the  paper  deposited,  or  expected  to  be  transmitted, 
in  the  usual  course  of  the  transactions  between  the  parties.  There  does  not, 
indeed,  appear  to  have  been  any  express  agreement  that  these  balances  should 
not  be  immediately  drawn  for,  but  it  may  be  implied  from  the  manner  in 
which  the  business  was  conducted;  and,  if  the  accounts  show  that  it  was 
their  practice  and  understanding  to  allow  them  to  stand,  and  await  the  col- 
lection of  the  paper  remitted,  the  rights  of  the  parties  are  the  same  as  if  there 
had  been  a  positive^and  express  agreement;  and  such  mutual  indulgence  on 
these  balances  would  be  a  valid  consideration,  and,  like  the  actual  advance  of 
moneyy  give  the  plaintiff  in  error  a  right  to  retain  the  amount  due  on  closing 
the  account.  It  is  evident  a  loss  must  be  sustained,  either  by  the  plaintiff  or 
defendant  in  error,  by  the  failure  of  the  Commonwealth  Bank.  We  see  no 
ground  for  maintaining  that  there  is  any  superior  equity  on  the  side  of  the 
New  England  Bank.  It  contributed  to  give  to  the  coi^oration  which  has 
proved  insolvent  credit  with  the  plaintiff  in  error  by  the  notes  and  bills  which 
it  placed  in  its  hands  to  be  sent  to  Washington  for  collection,  indorsed  in  such 
a  form  as  to  make  them  prima  faoie  the  property  of  the  Commonwealth  Bank, 
and  enabled  it  to  deal  with  them  as  if  it  were  the  real  owner.  The  Bank  of 
the  Metropolis,  on  the  contrary,  is  in  no  degree  responsible  for  the  confidence 
which  the  defendant  in  error  reposed  in  its  agent;  and,  when  this  misplaced 
confidence  has  occasioned  the  loss  in  question,  it  would  be  unjust  to  throw  it 
upon  the  bank,  which  has  been  guilty  of  no  fault  or  want  of  caution,  and 
which  was  induced  to  give  the  credit  by  the  manner  in  which  the  defendant 
in  error  placed  its  property  in  the  hands  of  an  agent  unworthy  of  the  trust." 
The  judgment  of  the  court  below  was  reversed,  and  the  case  remanded  for  a 
new  trial.  Judgment  was  again  had  in  favor  of  the  New  England  Bank, 
and  the  case  was  again  brought  up  on  writ  of  error,  (6  I^ow.  212;)  and  the 
court  held  that  the  following  instructions  to  the  jury  would  have  carried. out 
the  opinion  of  the  supreme  court:  ''If,  upon  the  whole  evidence  before  them, 
the  jury  should  find  that  the  Bank  of  the  Metropolis,  at  the  time  of  the  mut- 
ual dealings  between  them,  had  notice  that  the  Commonwealth  Bank  had 
no  interest  in  the  bills  or  notes  in  question,  and  that  it  transmitted  them  for 
collection  merely  as  agent,  then  the  Bank  of  the  Metropolis  was  not  entitled 
to  retain,  against  the  New  England  Bank,  for  the  general  balance  of  the  ac- 
count with  the  Commonwealth  Bank."  Second,  **And  if  the  Bank  of  the 
Metropolis  had  not  notice  that  the  Commonwealth  Bank  was  merely  an  agent, 
but  regarded  and  treated  it  as  the  owner  of  the  paper  transmitted,  yet  the 
Bank  of  tlie  Metropolis  is  not  entitled,  against  the  real  owner,  unless  credit 
was  given  to  the  Commonwealth  Bank,  or  balances  suffered  to  remain  in  its 
hands,  to  be  met  by  the  negotiable  paper  transmitted,  or  expected  to  be  trans- 
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mltted,  in  the  usual  course  of  the  dealings  between  the  two  banks/'  Third. 
"But,  if  the  jury  find  that,  in  the  dealings  mentioned  in  the  testimony,  the 
Bank  of  the  Metropolis  regarded  and  treated  the  Commonwealth  Bank  as  the 
owner  of  the  negotiable  note  which  it  transmitted  for  collection,  and  had  no 
notice  to  the  contrary,  and,  upon  tlie  credit  of  such  remittances  made  or  an- 
ticipated in  the  usual  course  of  dealings  between  them,  balances  were  from 
time  to  time  suffered  to  remain  in  the  bands  of  the  Commonwealth  Bank,  to 
be  met  by  the  proceeds  of  such  negotiable  paper,  then  the  Bank  of  the  Me- 
tropolis is  entitled  to  retain  against  the  New  England  Bank  for  the  balance 
of  account  due  from  the  Commonwealth  Bank."  Among  other  things,  as 
the  bill  of  exceptions  shows,  the  plaintiff  asked  the  court  to  instruct  the  jury 
"that  the  said  last-mentioned  notes  were  transmitted  to  the  said  Bank  of  the 
Metropolis  in  letters  notifying  the  defendants  that  they  were  transmitted  for 
colUctian  in  the  form  commouly  used  by  said  banks  in  transmitting  negotiable 
paper  for  collection,  and  with  no  other  instruction  as  to  who  was  the  real 
owner  of  such  negotiable  paper,  then  it  is  competent  for  the  jury  to  infer 
from  the  facts  aforesaid  that  the  defendant  had  notice  that  the  said  paper  was 
transmitted  by  the  Commonwealth  Bank  as  agent,  and  not  as  the  owner 
thereof;  and,  if  the  jury  shall  so  find,  then  the  plaintiff  is  entitled  to  recover, 
notwithstanding  the  jury  shall  find  that  the  said  Commonwealth  Bank  and 
the  Bank  of  the  Metropolis  treated  each  oth^r  as  the  true  owners  of  the  paper 
so  remitted,  and  notwithstanding  they  further  find  that  balances  were  from' 
time  to  time  suffered  to  remain  in  the  hands  of  each  other,  to  be  met  by  the 
proceeds  of  negotiable  paper  deposited,  or  expected  to  be  transmitted,  in  the 
usual  course  of  dealing  between  them,  and  notwithstanding  the  course  of  deal- 
ing stated  in  the  instruction  heretofore  given  at  the  instance  of  the  defend- 
ants/* To  this  instruction  the  defendant  objected,  but  the  instruction  was 
given  against  the  objection,  and  the  defendants  excepted,  and,  on  this  excep- 
tion, the  second  writ  of  error  was  granted.  Taney,  C.  J.,  again  announced 
the  opinion  of  the  court,  in  which  he  formulated  the  instructions  I  have 
copied,  as  containing  what  was  decided  in  the  former  case;  and  he  said  that 
the  instructions  given  on  the  second  trial  were  complex;  and  further  said: 
"We  restate  the  former  opinion  of  this  court  in  this  form,  because  we  pre- 
sume it  must  have  been  misunderstood  by  the  circuit  court.  And,  as  it  was 
not  followed  in  the  proceedings  under  the  mandate,  the  judgment  must  be 
reversed,  and  the  cause  remanded,  with  directions  to  award  a  venire  facias 
denovo.** 

The  counsel  for  defendant  in  error  refers  to  the  case  of  WUaon  v.  Smith* 
3  How.  763,  and  says:  "It  is  a  case  which,  in  the  absence  of  a  knowledge  of 
other  decisions  of  the  court,  would  have  been  supposed  by  every  one  to  estab- 
lish the  rule  as  we  are  contending  for  it.  There  the  paper  was  indorsed  in 
blank,  had  been  deposited  for  collection  with  an  agent,  and  had  been  sent  by 
the  agent  to  a  subagent,  by  whom  it  was  collected.  The  owner  of  the  draft 
was  allowed  to  recover  the  amount  of  it  from  the  subagent,  notwithstanding 
,  Uie  fact  that  the  agent  was  indebted  to  the  subagent  when  the  draft  was  re- 
ceived. The  effort  made  in  that  case  to  distinguish  it  from  the  case  of  Bank 
V.  Bank,  1  How.  234,  seems  to  be  at  least  open  to  criticism."  Let  Taney, 
C.  J. ,  who  delivered  both  the  opinions  cited ,  speak  for  himself,  as  he  did  for  the 
whole  court.  On  page  769  he  said:  "So  far,  therefore,  as  the  question  of 
privity  is  concerned,  the  case  before  us  is  precisely  the  same  with  that  of 
Bank  v.  Bank,  1  How.  234.  In  that  case,  the  bills  upon  which  the  money 
had  been  recovered  by  the  plaintiff  in  error  were  the  property  of  the  New 
England  Bank,  and  had  been  placed  by  it  in  the  hands  of  the  Commonwealth 
Bank  for  collection,  and  were  transmitted  to  the  Bank  of  the  Metropolis  in 
Washington,  where  the  bills  were  payable;  and,  upon  referring  to  the  case, 
it  will  bi  seen  that  the  court  entertained  no  doubt  of  the  right  of  the  New 
Eng'And  Bank  to  maintain  the  action  for  money  had  and  received  against  the 
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Bank  of  the  Mefcropolis,  and  the  difficulty  in  the  way  of  its  recovery  in  the  ac- 
tion was  not  a  want  of  privity,  but  arose  from  the  right  of  the  Bank  of  the 
Metropolis  to  retain,  under  the  circumstances  stated  in  the  case,  for  its  gen- 
eral balance  against  the  Commonwealth  Bank.  In  that  case,  as  in  the  pres- 
ent, the  agent  transmitting  the  paper  appeared,  by  the  indorsements  on  it,  to 
be  the  real  owner,  and  the  party  to  whom  it  was  transmitted  had  no  notice  to 
the  contrary,  and  the  money  received  was  credited  to  the  Commonwealth 
Bank.  We' think  the  rule  very  clearly  established  that  whenever,  by  express 
agreement  between  the  parties,  a  subagent  is  to  be  employed  by  the  agent  to 
receive  money  for  the  principal,  or  where  the  authority  to  do  so  may  fairly  be 
implied  from  the  usual  course  of  trade,  or  the  nature  of  the  transaction,  the 
principal  may  treat  the  subagent  as  his  agent,  and,  when  he  has  received. the 
money,  may  recover  it  in  an  action  for  money  had  and  received."  The  proof 
in  this  case  showed  *'that  the  draft  or  bill  of  exchange  upon  which  the  money 
was  collected  and  received  by  the  defendant  was  the  property  of  the  plaintiff; 
that  it  had  been  by  them  placed  in  the  hands  of  their  agent,  David  W.  St. 
John,  at  Augusta,  Georgia,  for  collection,  and  by  him  (St.  John)  forwarded 
to  the  defenc^nt,  St.  John's  agent,  at  Savannah,  Georgia,  for  acceptance  and 
collection;  that  it  was  accepted  and  paid  to  the  defendant,  by  whom  the  pro- 
ceeds were  received,  and  credited  to  the  account  of  St.  John,  from  whom  the 
defendant  received  the  draft  or  bill  for  collection,  and  who  was  indebted  to 
the  defendant  at  the  time;  that  at  the  time  said  bill  was  so  paid  to  the  de- 
fendant, and  by  him  credited  to  the  account  of  St.  John,  he  (St.  John)  had  . 
failed  in  business,  and  had  departed  this  life;  that  he  failed,  and  had  not  re- 
covered his  affairs  at  the  time  of  his  death,  and  was  insolvent;  that  the  credit 
for  the  amount  of  the  bill  carried  by  the  defendant  to  St.  Johns'  account  was 
made  in  payment  of  a  previously  existing  debt  due  by  St.  John  to  the  defend- 
ant." Now,  as  to  another  question  in  the  case,  Tanby,  C.  J.,  said:  '^An- 
other  question  has  been  raised  by  the  agreement;  that  is,  whether  the  defend- 
ant has  a  right  to  retain  on  account  of  the  money  due  to  him  from  St  John. 
*  *  *  Upon  this  part  of  the  case,  as  well  as  upon  the  question  certified, 
we  think  the  case  of  Bank  of  the  Metropolis  v.  Ifew  England  Bank  decisive 
against  the  defendant.  It  appears,  from  the  statement,  that  he  made  no  ad- 
vances, gave  no  new  credit,  to  St.  John,  on  account  of  this  bill.  He  merely 
passed  it  to  his  credit  in  account.  Now,  if  St.  John  had  owed  him  nothing, 
upon  the  principles  we  have  already  stated  the  plaintiff  would  be  entitled  to 
recover  the  money ;  and  we  see  no  reason  why  he  should  be  barred  of  his  ac- 
tion because  St.  John  was  debtor  to  the  defendant,  since  the  case  shows  that 
he  incurred  no  new  responsibility  upon  the  faith  of  this  bill,  and  his  transac- 
tions with  St.  John  remained  in  all  the  respects  the  same  as  they  would  have 
been  if  this  bill  had  never  been  transmitted  to  him.  In  the  case  of  the  Bank 
of  the  Metropolis  and  the  .New  England  Bank,  it  appeared  in  evidence  that 
there  had  for  a  long  time  been  mutual  dealings  between  these  two  banks  in 
the  collection  of  money  for  each  other,  and  that  balances  were  suffered  to  re- 
main and  credit  given  on  the  faith  of  the  paper  transmitted,  or  expected  to  be 
received,  according  to  the  usual  course  of  their  business  with  one  another. 
And  the  court  held  that,  if  credit  had  been  so  given,  the  party  giving  it  had 
the  s^me  right  to  retain  as  if  he  had  made  an  advance  of  money." 

It  seems  to  me  that  the  chief  justice  has  drawn  a  very  clear  and  satisfactory 
distinction  between  that  class  of  cases  where  the  owner  may  collect  the  money 
in  the  hands  of  an  agent,  although  he  indorsed  the  bill  in  blank,  and  the  other 
class  where  banks  have  mutual  dealings  with  each  other,  and  credits  given  on 
the  strength  of  such  paper  so  indorsed,  in  which  it  is  held  that  the  owner  can- 
not recover.  The  case  of  Stoeeny  v.  Easter^  1  Wall.  166,  fully  sustains  the 
cases  theretofore  decided  by  the  supreme  court  on  this  subject.  These  decis- 
ions of  the  supreme  court  of  the  United  States  have  been  followed  in  the  fol- 
lowing cases,  cited  by  counsel  for  plaintiff  in  error:  Rathbone  v.  Sanders, 
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9  Ind.  217;  Milliken  v.  Sharpleigh,  36  Mo.  596.  The  same  principle,  it  seems 
to  me,  is  clearly  recognized  in  Bank  v.  Oreggt  79  Ri.  St.  884.  where  It  was 
held  that  where  a  note  was  made  to  plaintiff's  order,  indorsed  by  him,  and 
sent  through  the  hoase  of  Brady»  a  banker,  "^for  collection  and  credit, "  Brady, 
by  the  indorsement,  did  not  become  the  owner  of  the  note  and  had  no  right 
to  pledge  it,  or  direct  its  proceeds  to  be  credited  to  him.  in  payment  of  his  in- 
debtedness to  the  defendant;  but  that,  if  the  defendant  had  made  advances 
or  given  new  credit  to  Brady  on  the  faith  of  the  note,  it  would  have  been  en* 
titled  to  retain  the  amount  out  of  the  proceeds.  Thedoctrine  as  laid  down  by 
the  supreme  court  of  the  United  States  has  not  been  adopted  by  all  the  states, 
certainly.  It  is  expressly  repudiated  in  New  York.  MeBHde  v.  Bank,  26 
N.  Y.  460,  where  Balcom,  J.,  for  the  court,  says,  after  deciding  to  the  re- 
verse of  the  principle:  "It  must  be  conceded  that,  according  to  the  decisions 
of  the  supreme  court  of  the  United  States  in  Bank  v.  Bank^  1  How.  284,  6 
How.  212,  the  defendants  acquired  a  lien  on  the  notes  against  Paul  k,  Prach* 
ard,  and  the  money  received  thereon,  which  enabled  them  to  retain  the  same 
in  satisfaction  of  the  balance  of  account  that  the  Canal  Bank  owed  them. 
But  the  rule  laid  down  by  the  federal  court  in  that  case  has  never  been 
adopted  in  this  state,  and  it  is  inconsistent  with  decisions  of  our  courts,  which 
have  been  regarded  as  correct  expositions  of  the  law  for  more  than  forty 
years." 

As  sustaining  his  view  of  the  case,  counsel  for  appellee  also  cites  Dickerson 
V.  Wason,  47  N.  Y.  489;  Dod  v.  Bank,  59  Barb.  265;  Bank  v.  Bank,  1 " 
Cush.  177;  Lawreneey.  Bank,  6  Conn.  529;  Bank  v.  Johnson,  9  Gill  &  J.  297; 
Bank  v.  Gregg,  79  Pa.  St.  884.  This  last  decision,  as  I  think  I  have  shown, 
does  not  sustain  the  position.  But  few  of  the  cases  cited  are  those  where 
banks  had  mutual  dealings,  as  in  the  case  in  I  How. ;  and  the  cases  in  6  Conn, 
and  9  Gill  &  J.  were  decided  in  1827  and  1887,  respectively,  long  before  the 
case  in  1  How.  But  if  we  admit  that  these  cases,  and  many  others,  oppose 
the  principles  decided  by  the  supreme  court  of  the  United  States,  as  we  are 
bound  by  no  decisions  on  the  subject,  either  in  Virginia  or  in  this  state,  and 
being  free  to  lay  down  the  law  as  we  believe  it  ought  to  be,  we  shall  follow 
the  supreme  court  of  the  United  States,  because,  in  a  case  like  this,  it  com- 
mends itself  to  our  judgments  as  just  and  equitable.  Banks  are  a  necessity. 
Merchants  and  other  business  men  could  not  attend  to  their  large  business 
interests,  spread,  as  they  are,  all  over  the  country,  without  tiie  facilities  af- 
forded them  by  the  banking-houses.  It  is  most  convenient  for  their  collec- 
tions. And  the  banks  could  not  do  business  without  their  correspondents  in 
different  parts  of  the  Union.  They  cannot  send  special  messengers  to  remote 
points  to  collect  drafts,  bills,  or  notes,  but  they  inclose  them  to  correspond- 
ents next  to  where  the  drawees  or  makers  live,  and  they  are  by  such  corre- 
spondents presented  and  collected.  Such  banks  have  mutual  dealings  with 
each  other;  and  when  they  do,  as  a  general  thing,  both  are  trusted  by  their 
customers;  and,  when  such  customers  have  negotiable  paper  maturing  against 
persons  at  remote  places,  it  is  often  the  case  that  they  indorse  the  paper  in 
blank  and  the  bank  indorses  it  in  blank,  and  sends  it  to  its  correspondent, 
who  collects  it,  and  gives  the  remitting  bank  credit  for  it;  and  the  remitting 
bank,  on  being  advised  that  the  note  has  been  paid  to  its  correspondent,  at 
once  pays  its  customer  or  depositor.  These  transactions  are  constantly  occurs 
ring,  and  no  question  is  ever  raised  until  one  of  the  banks  fails,  as  sometimes 
they  do  fail.  Tlien  it  is  that  the  customer  who  has  indorsed  the  paper  in  blank, 
and  thus  misled  the  bank  which  collected  his  money,  and  that  bank  loses  thou- 
sands of  dollars  by  the  very  bank  he  has  so  often  trusted ;  yet  wants  to  recover 
from  the  collecting  bank  the  money,  when  that  bank  never  knew  he  had  any 
interest  in  the  paper,  and  had  given  credit  therefor  to  the  remitting  bank. 
Under  these  circumstances,  the  original  owner  of  the  draft  or  note  ought  not 
to  be  permitted  to  recover  from  the  boUecting  bank. 
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If  the  reoeiying  and  coUectdng  bank,  at  the  ttme  of  the  mutual  dealings  with 
the  bank  sending  paper,  had  notice  that  such  bank  had  no  interest  in  the  bills 
or  notes  transmitted,  and  that  it  transmitted  them  for  collection  merely  as 
agent,  then  the  collecting  bank  would  not  be  entitled  to  retain,  against  the 
bank  transmitting  such  paper,  for  the  general  balance  of  the  account  with 
such  bank.  And,  if  the  collecting  bank  had  no  notice  that  the  bank  sending 
the  remittance  was  merely  an  agent,  but  regarded  and  treated  it  as  the  owner 
of  the  paper  transmitted,  yet  the  collecting  bank  is  not  entitled,  against  the 
real  owner,  unless  credit  was  given  to  the  tonk  sending  the  paper,  or  balances 
suffered  to  remain  in  its  hands,  to  be  met  by  the  negotiable  paper  trans- 
mitted, or  expected  to  be  transmitted,  in  the  usual  course  of  the  dealings  be- 
tween the  two  banks.  But  if,  in  the  natural  dealings  between  two  banks, 
the  collecting  bank  regarded  and  treated  the  bank  transmitting  negotiable 
paper  as  the  owner  of  such  paper  which  is  transmitted  for  collection,  and  had 
no  notice  to  the  contrary,  and,  upon  );he  credit  of  such  remittance  made  or 
anticipated  in  the  usual  course  of  dealing  between  them,  balances  were  from 
time  to  time  suffered  to  remain  in  the  hands  of  the  bank  sending  the  remit- 
tance, to  be  met  by  the  proceeds  of  such  negotiable  paper,  then  the  collecting 
bank  is  entitled  to  ret^n,  against  the  real  owner  of  the  paper,  for  the  bal- 
ance of  account  due  from  the  bank  transmitting  such  paper. 

And  we  hold,  in  the  language  of  Taney,  C.  J.,  in  the  case  in  1  How.,  vary- 
ing the  language  to  suit  the  facto  in  the  case  before  us,  that  as  there  had  been 
for  several  years  mutual  and  extensive  dealings  between  the  Penn  Bank  and 
the  Exchange  Bank,  and  an  account  kept  between  them,  in  which  they  mut- 
ually credited  each  other  with  the  proceeds  of  all  negotiable  paper  transmitted 
for  collection,  when  received,  and  accounts  were  regularly  transmitted  from 
the  one  to  the  other,  and  settled  upon  these  principles,  and  upon  the  face  of 
the  paper  transmitted  it  always  appeared  to  be  the  property  of  the  respective 
banks,  and  the  collecting  bank  had  no  notice  that  the  transmitting  bank  did 
not  own  the  paper,  and  such  paper  was  transmitted  by  each  of  the  banks  on 
its  own  account,  there  is  a  lien  for  a  general  balance  of  account,  no  matter 
who  may  be  the  real  owner  of  the  paper.  It  seems  to  roe  that  these  princi- 
ples, thus  established,  are  essential  to  the  general  good  of  a  banking  system, 
and  are  only  the  necessary  protection  that  banks  should  have  by  the  mercaur 
tile  law;  and,  as  it  is  necessary  for  the  protection  of  the  banks,  it  is  also  es- 
sential to  ttie  public  good.  If  it  were  not  the  law,  the  banks  would  find  ad- 
ditional obstacles  in  their  way.  They  would  have  to  be  extremely  careful  in 
transmitting  paper,  in  the  directions  given,  and  in  the  correspondents  they 
selected,  and  they  could  not  transact  business  with  the  facility  they  can  under 
the  wise  and  just  rule  established  by  the  supreme  court  of  the  United  States. 
It  is  really  no  hardship  on  the  real  owner  of  the  paper.  In  many,  if  not  in 
most,  cases,  he  gives  the  draft,  bill,  or  note  to  his  own  banker,  with  his  in- 
doraement  in  blank ;  and,  if  it  is  known  to  be  good,  it  is  at  once  put  to  the  credit 
of  his  account,  indorsed  in  blank,  or  may  be  for  collection,  to  the  correspond- 
ent, who  collects  it,  and  puts  it  to  the  credit  of  the  sending  bank ;  and  at  in- 
tervals the  accounts  between  the  banks  are  adjusted,  and  balances  remitted. 
If  a  customer  does  not  wish  to  trust  his  own  banker  he  can  restrict  his  in- 
dorsement "For  collection,''  or, as  in  Bank  v. Bank,  17  Reporter,  325,  where 
the  indorsement  was,  "For  collection.  Pay  to  the  order  of  0.  L.  Baldwin, 
Cashier."  It  was  held  that  the  legal  effect  of  the  indorsement  was  to  notify 
defendant  that  the  plaintiff  was  the  owner  of  the  checks,  and  that  the  New- 
ark Bank  was  merely  its  agent  for  collection,  and  that  defendant  was  liable 
for  the  amount  of  thechecks  in  a  suit  by  plaintiff  for  money  had  and  received. 

Here  there  is  nothing  to  indicate  that  the  Penn  Bank  was  not  the  owner 
of  the  Cartoll  sight  draft.  If  Carroll  had  drawn  that  draft  payable  to  his  own 
order,  aiid  indorsed  it  "For  colliection, "  then  it  would  have  shown  clearly  that 
he  had  not  parted  with  the  ownership  of  It.    But  he  directs  the  drawee  to  "pay 
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to  the  order  of  Penn  Bank."  This  would  indicate  that  the  Penn  Bank,  being 
designated  the  payee,  owned  the  draft.  It  was  drawn  in  favor  of  the  Penn 
Bank,  and  woald  indicate  that  Carroll  had  received  from  the  Penn  Bank  the 
value  of  the  draft.  The  Penn  Bank  indorsed  it,  ''Pay  Exchange  Bank,  or  or- 
der, for  account  Penn  Bank."  This  would  indicate  clearly  that  the  Penn 
Bank  claimed  to  own  the  draft;  and,  but  for  the  mutual  dealings  and  course 
of  business  between  them,  it  would  have  been  the  duty  of  the  Exchange 
Bank  to  have  at  once  remitted  proceeds,  after  collection,  to  the  Penn  Bank. 
But,  under  the  law  we  liave  stated,  it  had  the  right  to  place  it  to  the  credit  of 
the  Penn  Bank,  and  hold  it  for  any  balance  due  it.  This  case  comes  clearly 
within  the  rule  laid  down  in  1  How.  and  6  How. 

But  it  is  insisted  that  in  the  letter  transmitting  the  draft  is  the  abbreviated 
**  no  protest;"  thus,  "no  prin."  It  may  mean  this;  I  cannot  tell.  It  is  not  ex- 
plained in  the  record,  and,  if  it  means  "no  protest,"  it  is  too  slight  evidence  of 
ownership  in  some  other  than  the  Peni)  Bank  to  show  such  fact. 

The  judgment  of  the  circuit  court  is  reversed,  and  judgment  here  entered 
for  the  defendant. 

Grben,  Sntdbr,  and  Woods,  JJ.,  concurred. 

(30  W.  Va.  548) 

MOREHBAD'S  AdM*R  9.  HORNER  et  al. 
(Supreme  Oovrt  of  AppecUa  of  West  Virginia.    November  5, 1887.) 

1.  Subrogation— Patmbnt  of  Judgmbnt— Subjection  of  Rbaltt. 

By  an  executory  contraot  between  A.  and  B.,  the  former  bound  Mmaelf  to  oonTegr 
to  the  latter,  upon  the  payment  of  the  purchase  money,  certain  real  estate.  Subae- 
quently  B.  conveved  said  real  estate  to  C,  reserving  in  the  deed  a  lien  to  indemnij^ 
A.  affamst  certain  judgments,  which  B.  was  then  primioily  bound  to  pay;  after- 
wards A.  conveyed  the  legal  title  to  said  real  estate  to  B.,  reserving  a  lien  in  the 
deed  for  his  indemnity  against  said  judgments;  the  legal  title  is  never  conveyed  to 
C.  In  a  suit  by  A.  to  subject  the  said  real  estate  to  the  pc^yment  of  the  amount  be 
was  compeUed  to  pay  to  satisfy  said  judgments,  lield,  A^  was  entitled  to  subjeofc 
said  real  estate  in  the  hands  of  C.  to  such  payment^ 

S.  Sahb— Loss  OF  Lien— RxLBASB— Limttation  of  Actions. 

A.  *s  right  to  do  bo  was  not  lost  or  impaired  by  the  fact  that  after  B.  had  conveyed  to 
C.  he  released  B.  from  aU  liability  for  said  judgments,  nor  because  at  the  time  he 
instituted  his  suit  said  judgments  had  become  barred  by  the  statute  of  limitations, 
the  lien  of  A.  depending  upon  the  instrument  reserving  it,  and  not  upon  said  judg- 
ments. 

(SylUOma  by  ths  Court.) 

Appeal  from  circuit  court,  Harrison  county;  A.  B.  Flebong,  Judge. 

Snyder,  J.  Suit  in  equity,  commenced  December  30,  1882,  in  the  circuit 
court  of  Wood  county,  by  J.  L.  Morehead  against  R.  E.  Horner  and  others, 
to  subject  certain  real  estate  to  the  payment  of  a  debt  alleged  by  the  plaintiff 
to  be  a  lien  thereon.  The  cause  was  subsequently  transferred  to  the  circuit 
court  of  Harrison  county,  which  latter  court,  by  its  decree,  entered  September 
28,  1886,  dismissed  the  bill,  and  the  administrator  of  the  plaintiff  (the  plain- 
tiff having  died  before  the  final  decree)  has  appealed  from  said  decree  to  this 
court. 

This  is  a  branch  of  the  case  of  Johnson  v.  Young,  20  "W.  Va,  614.  The 
opinion  of  the  court  in  that  case  shows  fully  the  most  of  the  facts  appearing 
in  the  record  in  the  case  now  before  us.  The  facts,  so  far  as  it  is  necessary 
to  refer  to  them  in  order  to  decide  the  questions  presented  in  this  appeal,  are 

>  Concerning  the  principles  that  govern  subrogation,  and  their  application,  see  Blake 
▼.  Bank,  (MassJ  12  N.  E.  Rep.  414;  Binford  v.  Adams,  (Ind.)  8  N.  £.  Bep.  TO8,  and  note; 
Knoblauch  v.  Fo^esong,  (Minn.)  88  N.  W.  Rep.  865,  and  note;  Bush  v.  wadsworth, 
'Mioh.)  37  N.  W.  Rep.  583,  and  note;  Bank  v.  Thompson,  (Iowa,)  84  N.  W.  Rep.  184; 
Bolton  V.  Lambert,  (Iowa,)  84  N.  W.  Rep.  304;  Pearoe  v.  Bryant,  (BL)  18  N.  £.  Rep. 
061;  Troxall  v.  SUverthome,  (N.  J.)  11  Atl.  Rep.  684. 
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as  follows:  J.  L.  Morehead  and  James  Y.  Horner  made  a  written  oontractt 
dated  Januarj  8,  1860,  by  which  Horner  sold  to  Morehead  188  acres  of  land 
in  Wood  county  at  the  price  of  $70  per  acre,  and  agreed  to  convey  said  land 
by  deed,  with  general  warranty  of  title^  upon  the  payment  of  $6,000  of  the 
purchase  money;  and  in  part  payment  for  said  land  Morehead  agreed  to 
convey,  with  general  warranty  of  title,  to  Horner,  at  the  price  of  $2,000,  a 
house  and  lot  in  the  city  of  Parkersburg,  known  as  the  one-half  of  the  lot 
No.  48  in  said  city.  The  said  188  acres  of  land  had  been  purchased  by  s^d 
James  Y.  Horner  from  his  son  J.  W.  Horner,  who  had  for  sometime  been  the 
owner.  During  the  time  said  J.  W.  Horner  was  the  owner  of  said  land  sev- 
eral judgments  had  been  recovered  and  duly  docketed  in  Wood  county  against 
the  firm  of  Homer  &  Johnson,  composed  of  the  said  J.  W.  Horner  and  J.  B. 
Johnson  in  favor  of  various  persons,  and  these  judgments  remained  due  and 
unpaid.  Before  said  James  Y.  Horner  acquired  the  legal  title  to  said  lot  43 
in  Parkersburg,  he  and  his  wife,  by  deed  datt'd  April  25,  1865,  conveyed  his 
equitable  title  in  said  lot  to  his  son,  the  said  J.  W.  Homer,  as  trustee,  and  in 
trust  for  Mary  Homer,  the  wife  of  said  J.  W.  Homer,  in  consideration  of 
mutuid  love  and  affection  and  one  dollar  in  hand  paid,  free  from  the  debts  of 
her  husband,  ''subject  only  to  the  condition  that  if  there  are  any  judgments 
that  are  against  said  trustee  which  will  be  a  lien  on  the  land  that  the  parties 
of  the  first  part  sold  to  J.  L.  Morehead,  that  then  there  is  a  special  lien  re- 
tained to  said  Morehead  on  this  house  and  lot,  to  indemnify  him  against  said 
judgment  liens  or  any  liability  that  maybe  against  said  land."  This  deed 
was  not  recorded  until  October,  1865.  The  said  James  Y.  Homer  and  More- 
head  on  September  7,  1865,  entered  into  another  written  contract,  in  which, 
after  reciting  that  it  has  been  ascertained,  since  the  aforesaid  contract  of  Jan- 
uary 7,  1860,  was  made,  that  there  are  judgments  against  J.  W.  Horner  and 
Horner  A  Johnson  against  which  the  said  Morehead  desires  some  indemnity, 
and  that  said  Morehead  is  bound  by  his  contract  to  convey  by  deed  to  said 
James  Y.  Homer  the  said  house  and  lot  No.  48  in  Parkersburg,  it  provides 
that  ''thejBaid  Morehead  may  retain  a  lien  upon  the  face  of  said  deed  to  in- 
demnify him.again8t  any  loss  or  damage  by  reason  of  the  judgment  aforesaid 
against  said  J.  W.  Horner  and  Horner  A  Johnson."  In  pursuance  of  this 
contract,  on  September  8,  1865,  Morehead  and  wife  conveyed  to  James  Y. 
Horner,  the  said  house  and  lot  No.  43,  in  which,  after  reciting  the  existence 
of  the  aforesaid  judgments  against  J.  W.  Horner  and  Horner  &  Johnson,  the 
deed  declares  ''that  a  lien  be  and  the  same  is  hereby  saved  and  reserved  upon 
said  property  hereby  conveyed  to  indemnify  him,  the  said  Morehead,  against 
the  said  judgments  and  against  any  loss  or  damages  that  may  be  occasioned 
to  him,  the  said  Morehead,  his  heirs  or  assigns,  by  reason  of  any  prior  liens 
upon  the  land  so  purchased  by  him  from  the  said  James  Y.  Horner  founded 
upon  said  judgments  or  any  of  them,  against  the  said  J.  W.  Horner  or  said 
Horner  &  Johnson,  and  to  compensate  the  said  Morehead,  so  far  as  the  prop- 
erty hereby  conveyed  shall  avail  for  the  purpose,  for  any  loss  which  he  may 
at  any  time  be  subjected  to  by  reason  of  said  judgments,  or  any  of  them,  the 
lien  hereby  reserved  to  said  Morehead  to  subsist  and  continue  upon  the  prop- 
erty hereby  conveyed  until  all  liability  of  the  said  188  acres  of  land  purchased 
by  said  Morehead  from  said  James  Y.  Horner  as  aforesaid,  to  the  liens  of  said 
judgments  or  any  of  them,  shall  have  wholly  ceased  and  been  determined." 
During  the  year  1866,  after  these  contracts  and  conveyances  had  been  executed, 
the  owners  of  the  judgments  above  referred  to  were  threatening  to  enforce 
their  judgments  against  the  said  188  acres  of  land;  and  thereupon  Morehead 
purchased  the  said  judgments,  paying  therefor  about  $1,300,  which  was  about 
one-third  less  than  their  face  value,  had  the  same  assigned  to  him  by  the  own- 
ers, and  subsequently  caused  executions  to  be  issued  thereon  against  the  de- 
fendants therein.  Before  anything  was  realized  oti  said  executions,  J.  B. 
Johnson,  the  partner  of  J.  W.  Horner  obtained  an  injunction  to  stay  thei* 
v.4s.E.no.6— 29 
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collection  and  have  the  same  declared  released  or  satisfied  as  to  him.  In  thafc 
cause  it  was  shown  that  in  September,  1857,  the  partnership  of  Homer  & 
Johnson  had  been  dissolved,  and  by  an  agreement  then  entered  into  between 
them  Horner  took  the  stock  of  goods,  etc.*  then  on  hand,  and  agreed  to  pay 
all  the  debts  and  liabilities  of  the  firm.  It  was  finally  determined  in  that 
cause  that  by  said  agreement  of  dissolution  J.  W.  Homer  became  the  princi- 
pal, and  said  Johnson  merely  his  surety,  for  the  payment  of  said  judgments, 
and  that  Morehead,  standing  in  the  shoes  of  J.  W.  Horner,  and  being  also  the 
owner  of  said  judgments,  bad  in  a  court  of  equity  no  light  to  coUect  said 
judgments  or  any  part  of  them  from  said  Johnson.  The  facts  disclosed  in 
said  suit,  as  well  as  the  scope  and  extent  of  the  final  decision  thereof,  are  fully 
shown  in  the  opinion  of  this  court  in  Johnaon  y.  Toung,  20  W.  Ya.  614.  By 
a  further  contract  made  September  6,  1866,  between  said  James  Y.  Horner 
and  Morehead,  the  latter  released  the  former  from  "all  liability  that  may  rest 
upon  him.  Homer,  by  reason  of  the  judgments  docketed  against  J.  W.  Homer 
in  Wood  county,  except  a  lien  retained  on  a  certain  house  and  lot  on  Market 
street,  conveyed  by  James  Y.  Horner  to  J.  W.  Homer,  trustee,  which  said 
lien  was  and  is  retained  for  the  benefit  and  protection  of  said  Morehead." 
Upon  these  facts  the  appellees  contend  that  because  the  aforesaid  executory 
contract  of  Ji^nuary  3,  1860,  bound  Morehead  to  make  to  James  Y.  Homer  a 
deed  for  the  house  and  lot  in  Parkersburg,  with  covenants  of  general  war- 
ranty, upon  the  payment  of  the  purchase  money,  that  therefore,  when  said 
Horner  conveyed  this  house  and  lot  to  J.  W.  Homer,  trustee  for  his  wife,  by 
the  deed  of  April  25,  1865,  the  latter  became  a  full  purchaser  of  the  property, 
and  neither  he  nor  Mrs.  Horner, — and  especially  the  latter, — could  be  affected 
by  the  subsequent  contract  between  James  Y.  Homer  and  Morehead  made 
September  7, 1865,  in  which  it  was  agreed  that  Morehead  should  retain  a  lien 
upon  said  property  to  indemnify  him  against  the  judgments  operating  as  liens 
upon  the  188  acres  of  land.  This  would  not  be  6:ue,  even  if  no  express  lien 
had  been  retained  in  the  deed  of  April  25, 1865,  from  James  Y.  Horner  for 
the  benefit  of  Mrs,  Horner.  At  the  time  James  Y.  Horner  made  this  latter 
deed  he  had  simply  an  equitable  title  to  the  house  and  lot;  he  h^  only  an  ex- 
ecutory contract  for  the  legal  title  which  remained  in  the  vendor,  Morehead. 
The  law  is  well  settled  that  the  purchaser  of  an  equitable  title  can  never  claim 
the  rights  of  a  bona  fide  purchaser.  The  simple  fact  that  his  vendor  has  no 
legal  title  is  of  itself  sufficient  to  give  him  notice  that  he  is  purchasing  an  im- 
perfect title  and  to  deprive  him  of  the  character  of  a  bona  fide  purchaser  and 
the  protection  which  tbe  law  accords  to  such  purchaser.  Poe  v.  Paxton,  26 
W.  Va.  607;  Richards  v.  Fisher,  8  W.  Va.  55;  Coles  v.  Withers,  83  Grat.  186; 
Vattier  v.  Hinde,  7  Pet.  252,  271.  Here,iMorehead  retained  the  legal  title  to 
the  house  and  lot.  In  such  case  the  equitable  vendee,  James  Y.  Horner,  could 
not  possibly  do  anything  to  impair  the  rights  of  Morehead  or  his  securi^.  1 
Jones,  Mortg.  g  227.  But  in  this  case  the  very  instrument  under  which  J. 
W.  Homer,  trustee,  and  Mrs.  Horner  assert  the  only  title  or  claim  they  have, 
that  is,  the  deed  of  April  25,  1865,  expressly  reserves  a  lien  in  favor  of  More- 
head  to  indemnify  him  against  these  judgment  liens.  It  is  claimed,  hpwever, 
that  this  reservation  is  too  vague  and  indefinite  to  operate  as  notice  to  the 
grantee,  and  that  it  is  void  for  uncertainty.  This  deed  refers  to  the  fact  that 
the  grantors  had  conveyed  other  land  .to  Morehead,  and  then  provides  that,  if 
there  are  any  judgments  due  from  J.  W.  Homer,  which  are  liens  upon  said 
land,  a  special  lien  is  retained  on  the  house  and  lot  conveyed  to  indemnify  said 
Moreihead  against  said  judgments  or  any  liability  against  said  land.  This  is 
plainly  sufficient  to  notify  the  grantee  of  the  security  intended  to  be  given. 
It  is  not  essential  that  the  deed  should  of  itself  contain  a  description  of  the 
debt  or  liability  for  which  the  lien  is  reserved.  The  nature  and  amount  of  the 
debt  or  liability  may  be  expressed  in  terms  so  general  that  the  parties  as  well 
as  subsequent  purchasers  must  look  beyond  <the  deed,  to  ascertain  both  the 
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existence  and  amount  of  the  debt  or  liability.  Id  oertum  eit,  quod  cerium 
reddi  protest.  1  Jones,  Mortg.  §  348;  Wade»  Notice,  8  829;  ffonor0'$  Bx'r 
▼.  Baketvell,  6  B.  Mon.  67,  43  Amer.  Bee.  147.  It  is  a&o  contended  that  the 
lien  coald  not  be  reserved  in  favor  of  Morehead,  who  was  no  party  to  the  deed, 
but  only  in  favor  of  James  Y.  Horner,  the  immediate  grantor.  That  such 
lien  may  be  retained  in  favor  of  a  third  party  is  well  settled.  Johmon^s  Adm*r 
V.  Billups,  23  W.  Va.  685;  Burdett  v.  Clap,  8  B.  Mon.  295. 

It  is  further  insisted,  that  Morehead  by  becoming  the  owner  of  the  Judg- 
ments and  also  the  138  acres  of  land  upon  which  they  operated  as  liens,  re- 
leased J.  B.  Johnson,  one  of  the  judgment  debtors,  and  thereby  deprived 
Mrs.  Homer,  if  compelled  to  satisfy  these  judgments,  of  her  right  of  substi- 
tution or  recourse  against  said  Johnson ;  and  having  thus  impaired  this  right 
of  substitution  he  has  in'  equity  destroyed  his  claim  for  indemnity  against  thQ 
land  conveyed  to  Mrs.  Horner.  If  the  house  and  lot  conveyed  to  Mrs.  Horner 
had  been  secondarily  instead  of  primarily  liable  for  the  indemnity  of  More- 
head,  the  position  here  asserted  would  prevail,  but  the  fact  is  this  house  and 
lot  is  by  the  contract  of  the  parties  made  primarily  and  solely  liable  for  such 
indenmity.  It  is  therefore,  wholly  immaterial  who,  or  what  secondary  se- 
curity, Morehead  should  release.  Mrs.  Horner  or  the  house  and  lot  being  pri- 
marily bound  to  Morehead,  she  could  under  no  circumstances  have  any  right 
of  substitution  against  any  one  or  anything;  and  consequently  she  could  not 
be  afTected  or  prejudiced  by  the  release  of  such  secondary  security.  It  is 
finally  claimed  that  the  judgments  under  which  the  plaintiff  claims  are  barred 
by  the  statutes  of  limitations.  It  is  not  pretended,  however,  that  said  judg- 
ments were  not  in  full  force  in  1865,  at  the  time  the  deed  was  made  to  the 
trustee  for  Mrs.  Horner  in  which  the  lien  for  indemnity  was  retained  in  favor 
of  Morehead.  The  lien  here  relied  upon  is  that  retained  in  the  deed,  and  not 
the  lien  of  the  Judgments.  In  Wayt  v.  CanDitTienf  21  W.  Ya.  516,  this  court 
held  that  ''the  right  to  enforce  the  lien  of  an  equitable  mortgage  is  not  lost  by 
the  lapse  of  time,  or  barred  by  the  statute  of  limitations,  until  such  time  has 
elapsed  as  would  bar  relief  upon  the  instrument  creating  such  lien — ^the  dig- 
nity and  character  of  the  lien  depending  upon  the  nature  of  the  instrument 
creating  it,  and  not  upon  the  antecedent  debt  or  lien  intended  to  be  revived 
or  preserved."  The  lien  retained  here  to  indemnify  Morehead  is  in  the  nature 
of  a  vendor's  lien,  and  was  not,  therefore,  barred  at  the  time  this  suit  was 
instituted. . 

For  these  reasons,  I  am  of  opinion  that  the  decree  of  the  circuit  court 
should  be  reversed,  and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  the  views  expressed  herein. 

Johnson,  Gbksn,  and  Woods,  JJ.,  concurred. 

<30  W.  Va.  554) 

LrvEY  tJ.  WiNTON  et  ah 
(Bu/preme  Court  of  Appeals  of  Weet  VirgimAa.    December  9, 1887.) 

1.  Attachmbkt— In  Equity— Fob  Legal  Demand. 

In  September,  1888,  there  was  no  statute  in  this  state  authorizing  an  attachment 
uity  for  a  purely  legal  demand,  and  therefore  a  bill  filed  to  enforce  an  attach- 
'4  lien  for  a  demiuid  purely  legal  was  dismissed,  because  the  court  had  not  juris- 
diction. 
Same—In  Equitt—Jubisdiotion— Amended  Bnx. 

If  the  court  had  no  jurisdiction  when  the  bUl  was  filed,  it  could  not  be  conferred 
by  an  amended  bill. 
MoBTGAOBS— Deed  of  TBus-r— Duty  of  Tbustee. 

A  trustee  in  a  deed  of  trust  \b  the  agent  of  both  parties,  and  bound  to  act  impar- 
tially between  them.  He  is  bound  to  bring  the  estate  to  the  hammer,  for  the  best 
interest  of  his  cestui  oue  trusty  and  should  use  all  reasonable  diligence  to  obtain  the 
best  price  for  the  land. 
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4  Samb— Imfsachment  bt  Attachiko  Creditor—Equitt  Jurisdiction. 

Where  the  owner  of  a  foreign  judgment  brought  a  suit  in  equity,  and  issued  an 
attaohmentL  and  had  it  levied  on  lands  on  which  there  existed  a  deed  of  trust,  the 
trustee  In  that  trust  was  justified  in  resorting  to  a  court  of  equity  to  have  the  trust 
enforced  under  its  supervision,  although  the  court,  at  the  time,  had  no  jurisdiction 
of  attachments  in  equity  for  demands  purely  legal;  and  although,  when  these  two 
suite  were  heard  together,  it  was  the  duty  of  the  court  to  have  aismissed  the  bill  in 
the  attachment  suit,  yet  the  plaintiff  in  the  attachment  suit,  having  answered  the 
bill  in  the  other  suit,  attacking  the  trust  deed  as  fraudulent  as  to  the  foreign  judg- 
ment, said  answer  may  be  treated  as  a  cross-bill,  and  the  latter  suit  retained,  and 
the  whole  matter  be  there  litigated  and  settled. 

S.  Frattdxtlbivt  CJonvbtanobs— Bbtwbbn  Pbbsoks  nr  Cokwtdvstiais  RBiATioirs— Proof 
OF  Frjlui). 

Transactions  between  father  and  child,  husband  and  wife,  brother  and  sister,  be- 
tween whom  there  exists  a  strong  natural  motive  to  provide  for  each  other,  at  the  ex- 
pense of  creditors,  when  sought  to  be  impeached  as  fraudulent,  require  lees  proof  to 
show  fraud,  and,  on  the  other  hand,  when  a  prima  facie  case  is  made,  much  stronger 
proof  to  show  fair  dealing  than  would  be  required  if  the  transaction  were  between 
strangers. 

ft.  Same. 

Where  a  husband  confesses  a  judgment  to  a  trustee  for  the  benefit  of  his  wife,  or 
executes  a  trust  deed  for  the  same  purpose,  the  burden  is  thrown  upon  the  wife  to 
show,  as  against  creditors  attacking  either  for  fraud,  that  the  transaction  was  fair 
and  bona  jlde,  to  so  secure  to  her  a  subsisting  and  valid  debt. 

7.  BquiTT— AccoxJNTrao— Whbk  Ordbrbd. 

It  is  improper  to  order  an  account  merely  to  establish  by  testbnony  the  allega- 
tions of  the  bm. 

S.  RbfBRBKOB— COMMISSIONBR'S  RbPORT— RbVBRSAL. 

Where  the  court  hears  the  cause,  as  well  as  the  report  of  the  commissioner,  as 
upon  the  depositions  taken  in  the  cause  long  after  his  report  was  filed,  and  sustains 
an  exception  to  the  report,  as  to  which  he  could  not  decide  without  looking  into  the 
deposition  taken  in  the  cause  after  the  report  had  been  filed,  and,  as  to  such  matter, 
decrees  against  the  report,  when  the  same  depositions  show  that,  on  another  issue 
as  to  the  amounts  due  on  the  demand  set  up  in  the  cross-bill,  the  plaintiff  in  the 
original  bill  should  have  large  credits,  which  the  court  refuses,  because  it  would  be 
against  the  finding  of  the  commissioner,  when  it  appears  It  was  improper  to  have 
referred  the  cause  to  a  commissioner,  and  no  excepUon  was  made  by  the  plaintiff  to 
the  report,  and  it  appears  the  court  has  not  considered  the  depositions  as  to  both  is- 
sues, but  only  one,  tms  is  error,  for  which  the  decree  will  be  reversed. 
(SylUOma  by  the  Court.) 
Appeal  from  circuit  court,  Randolph  county;  William  T.  Job,  Judge. 
Bill  in  equity  by  Thomas  Llvey,  trustee,  against  W.  W.  Winton,  C.  Win- 
ton,  and  the  Mutual  life  Insurance  Company  of  New  York,  asking  for  the 
sale  of  lands  conveyed  by  W.  W.  Winton  to  complainant  in  trust  for  his  wife, 
0.  Winton,  and  that  the  claim  of  the  Mutual  Life  Insurance  Company  of  New 
York  to  said  lands  be  decreed  subject  and  prior  to  the  lien  of  the  trust  deed. 
Previous  to  the  filing  of  this  bill,  the  Mutual  Life  Insurance  Company  of  New 
York  had  filed  its  bill  against  A.  B.  Dunning  and  W.  W.  Winton,  on  attach- 
ment against  the  same  lands  conveyed  by  the  trust  deed.     Before  answer, 
plaintiff  filed  an  amended  bill,  making  Thomas  Livey,  trustee,  and  C.  Winton, 
the  cestui  que  trusty  parties  defendants,  and  asking  that  the  deed  of  trust  be 
set  aside  for  fraud.    This  latter  case  was  commenced  before  the  former,  and 
it  is  referred  to  in  the  opinion  as  the  second  case.    Both  cases  were  referred 
together  to  the  commissioner,  and,  on  exceptions  to  his  report,  were  heard  in 
the  circuit  court  of  Randolph  county,  where  it  was  decreed  that  the  trust ' 
deed  was  fraudulent  and  void  as  against  the  attachment  of  the  insurance 
company.    Thomas  Livey,  plaintiff  in  the  firat  case,  and  Abraham  Dunning, 
and  the  other  defendants  in  the  second,  appeal  upon  that  and  other  grounds. 
E.  T.  Jones,  L.  D.  StTader^  -S.  F.  Woods,  and  A>  ff.  Winton^  for  appellant. 
S.  M,  Reynolds,  C  P.  Sherman,  and  T.  B.  iSwann,  for  appellees. 

Johnson,  P.  J.  At  the  August  rules,  1888,  the  plaintiff  in  the  second  of 
these  causes,  the  Mutual  Life  Insurance  Company  of  New  York,  filed  its  bill 
in  the  circuit  court  of  Randolph  county,  in  which  it  alleged  that  it  had  at  the 
September  term,  1881,  at  Williamsport,  Pennsylvania,  in  the  federal  court 
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then  and  there  sitting,  recovered  a  jadgment  against  A.  B.  Dunning  and  W. 
W.  Winton  for  •9,000.  interest,  and  costs.  That  it  filed  a  proper  affidayit 
with  the  clerk  of  the  circuit  court  of  Randolph  county  on  the  twenty-second 
day  of  June,  1883,  and  an  attachment  was  thereupon  issued,  and  levied  on  a 
moiety  of  a  number  of  tracts  of  land  in  said  county,  as  the  property  of  the 
defendant  Winton,  to  satisfy  said  judgment;  that  the  attachment  was  duly 
levied;  that,  as  the  statute  provides,  it  recorded  a  lis  pendens.  The  bill  al- 
leges that  the  defendants  are  non-residents  of  the  state,  and  prays  for  a  survey 
and  plat  of  said  lands,  and  that  they  may  be  sold  to  satisfy  the  said  debt,  etc. 
At  the  September  rules,  1883,  the  bill  in  the  first  suit  was  filed  by  Thomas 
Livey,  trustee  for  C.  Winton,  against  W.  W.  Winton,  C.  Winton,  and  the  Mut- 
ual Life  Insurance  Company  of  New^York,  in  which  it  alleges  that  W.  W. 
Winton  was  indebted  to  said  plaintiff,  in  his  character  as  trustee  for  C.  Win- 
ton, in  the  sum  of  $28,583.73,  and  executed  a  mortgage  or  deed  of  trust  on 
the  sixth  day  of  April,  1880,  whereby  he  conveyed  to  the  plaintiff,  as  such 
trustee,  the  undivided  half  of  24  tracts  of  land  in  Randolph  county;  some  of 
which  lie  in  Pocahontas  county,  West  Virginia.  The  said  lands  are  described 
in  the  mortgage,  a  copy  of  which  is  filed  as  an  exhibit  with  the  bill.  The  bill 
charges  that  the  debt  had  been  long  due,  and  no  part  thereof  has  been  paid, 
and  that  the  cestui  que  trust,  C.  Winton,  had  requested  the  trustee  to  collect 
said  debt.  The  plaintiff  further  alleges  that  he  is  informed  and  believes  that 
the  Mutual  Life  Insurance  Company  of  New  York  had  sued  out  an  attach- 
ment upon  the  said  lands,  and  was  seeking  to  subject  them  to  the  payment  of 
a  large  sum  of  money;  founding  their  claim  on  an  alleged  judgment  recovered 
in  the  circuit  court  of  the  United  States  for  the  Western  district  of  Pennsyl- 
vania, against  W.  W.  Winton  and  others  for  $9,000,  with  interest  and  costs. 
Plaintiff  says  he  is  informed  and  believes  that  a  large  part  of  said  judgment 
had  been  paid  to  the  said  insurance  company.  The  prayer  of  the  bill  is  that 
the  liens  may  be  ascertained  upon  the  said  real  estate,  and  that  the  court  de- 
cree a  sale  of  the  said  undivided  half  of  said  lands,  or  so  much  as  might  be 
necessary  to  pay  off  the  plaintiff's  mortgage,  with  Interest  and  costs,  and  for 
general  relief.  On  the  same  day  the  bill  was  filed,  Mrs.  Winton,  by  coun- 
sel, answered  the  bill,  admitting  all  its  ajlegations.  On  the  eleventh  of  Jan- 
uary, 1884,  the  causes  were  heard  togetlier,  and  referred  to  a  commissioner, 
who  was  directed  *'to  take  proof,  ascertain,  and  report  the  real  estate  owned 
by  the  defendants,  W.  W.  Winton  and  Abraham  B.  Dunning;  the  state  and 
condition  of  the  title  thereto,  and  the  annual  rental  value  thereof;  the  Ileus 
thereon,  their  character,  amounts,  and  priorities,  and  to  whom  owing, "  cttc. 
He  reported  as  required,  and  reported  the  Hen  by  mortgage,  principal  and  In- 
terest, at  $35,653.44;  and  firat  In  priority,  and  the  next  and  only  other  lien, 
the  judgment  debt  of  the  Mutual  Life  Insurance  Company  of  New  York, 
prlncipsUand  interest  and  costs,  at  $12,394.50.  The  insurance  company,  by 
counsel,  excepted  to  this  report,  because  the  mortgage  was  given  priority.  At 
December  rules,  1883,  In  the  second  cause,  the  plaintiff,  the  Insurance  company, 
filed  an  amended  bill,  in  which,  "by  way  of  amendment  to  its  original  bill,  it 
complains,  and  says  that  in  addition  to  the  facts  and  allegations  set  up  in  Its 
said  original  bill  which  said  original  bill  is  made  a  part  of  this  amended  bill,  and 
asked  to  be  read  as  a  part  thereof,"  that  on  the  sixth  of  April,  1880,  the  said 
mortgage  (describing  it)  was  executed,  etc.  It  charges  that  said  mortgage  was 
without  valuable  consideration,  and  it  was  executed  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  plaintiff  from  collecting  its  debt  set  up  in 
the  original  bill,  etc.  The  said  Winton  "executed  the  said  trust  deed  and  pe- 
nal-bond therein  mentioned  (if  any  such  bond  was  in  fact  executed)  for  no 
other  purpose  than  to  reserve  for  his  own  use  and  benefit,  in  the  hands  of  the 
said  0.  Winton,  who  is  his  wife,  the  said  several  valuable  tracts  of  land,  to 
the  prejudice  of  the  rights  of  the  plaintiff  and  his  other  creditors.  "The  bill 
prays  that  the  said  trust  deed  be  set  aside,  and  the  land  subjected  to  sale  for 
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&iB  satisfaction  of  plaintiff's  demand,  and  for  general  relief.  At  the  S^ 
tember  term,  1884,  the  Mutual  Life  Insurance  Company  filed  its  answer  to 
the  bill  of  Livey,  trustee,  in  which  the  execution  of  the  trust  deed  to  Livej, 
trustee,  is  admitted;  but  it  denies  that  it  was  executed  for  the  purpose  therein 
indicated;  denied  that  W.  W.  Win  ton  was  ever  indebted  to  the  defendant  C. 
Winton,  or  to  Livey  as  her  trustee,  in  the  sum  of  $28,583.73,  or  in  any  sum 
whatever;  sets  up  its  judgment  for  $9,000,  interest,  and  costs;  denies  that  a 
large  part  of  said  judgment  had  been  paid;  charges  that  tlie  trust  deed  was 
executed  without  any  consideration  whatever,  except  the  design  of  the  said 
"W.  W.  Winton,  C.  Winton,  his  wife,  and  the  plaintiff,  Thomas  Livey,  his 
son-in-law,  to  defraud  respondent  out  of  said  debt,  and  to  hinder,  delay,  and 
defraud  respondent  and  the  other  creditors  of  said  W.  W.  Winton  by.  incum- 
bering said  lands  with  a  pretended  debt^  sufficiently  large  to  swallow  up  every 
cent  for  which  said  lands  could  be  sold,  and  thus  leave  no  chance  for  respond- 
ent to  collect  its  just  demand;  that  said  trust  deed  is  not  a  valid  lien  on  said 
lands,  and  ought  not  to  have  priority  over  its  attachment  lien.  Said  respond- 
eat prays  that  said  trust  deed  be  annulled  and  set  aside,  at  least  to  the  extent 
that  it  shall  not  have  priority  over  said  attachment.  At  the  September 
term,  1885,  the  defendants,  W.  W.  Winton,  Livey,  trustee,  and  C.  Winton, 
filed  their  joint  and  several  answers  to  the  bill  and  amended  bill  of  the  insur- 
ance company,  in  which  W.  W.  Winton  admits  the  judgment  was  recovered 
as  alleged;  admits  the  conveyance  to  him  of  the  undivided  half  of  the  several 
tracts  described ;  says  he  knew  nothing  of  the  alleged  attachment  proceedings, 
only  as  he  had  been  advised  by  his  counsel;  and  it  is  submitted  that  these 
proceedings  are  illegal,  void,  and  of  no  effect,  and  prays  the  judgment  of  the 
court  thereon.  They  jointly  admit  the  execution  of  the  trust  deed,  but  wholly 
deny  that  the  said  deed  was  executed  without  valuable  consideration,  or  for 
the  purpose  of  hindering,  delaying,  and  defrauding  creditors  of  the  plaintiff 
in  this  cause,  or  to  prevent  said  plaintiff  from  coUecting  his  alleged  debt;  but 
the  said  W.  W.  Winton  alleges  and  affirms  that  ''the  execution  of  the  same  to 
said  Livey,  as  trustee,  was  to  secure  to  said  0.  Winton  a  just  debt  arising 
from  advancements  made  out  of  the  sale  and  separate  estate  and  property  of  the 
said  C.  Winton  to  W.  W.  Winton;"  that  the  plaintiff  claims  against  respond- 
ent W.  W.  Winton  alone  by  reason  of  his  becoming  the  mere  surety  of  A.  B. 
Dunning,  the  principal  debtor;  that  the  debt  was  abundantly  secured  by 
mortgage  upon  real  estate  owned  by  said  principal  obligor;  that  it  is  neither 
equitable  or  conscionable  to  suppose  or  allege,  as  the  plaintiff  does  in  its 
amended  bill,  that  respondents,  or  any  one  of  them,  contemplated  fraud,  or 
hindering  or  delaying  of  creditors,  in  any  way  whatever,  by  the  making  of 
said  trust  deed  to  secure  a  true  and  just  debt  due  by  W.  W.  Winton  long  ante- 
rior to  his  becoming  the  surety,  as  aforesaid,  of  the  said  Abraham  B.  Dunning; 
•  the  plaintiff's  claim,  as  aforesaid,  being  amply  secured  by  Duniiing*s  mort- 
gage,— a  claim,  at  best,  to  the  satisfaction  of  which  respondent  might  or 
might  not  be  called  upon  to  contribute.  They  pray  to  be  hence  dismissed, 
etc.  Many  depositions  were  taken  and  filed  in  the  respective  causes  after  they 
had  been  ordered  to  be  heard  together.  On  the  twenty-first  of  September, 
1885,  the  said  causes  were  heard  together  on  the  papers  theretofore  read,  an- 
swers, replication  thereto,  report  of  commissioner,  and  exceptions  thereto, 
and  upon  the  depositions  and  arguments  of  counsel.  The  exception  to  the  re- 
port was  sustained,  but  in  other  respects  the  report  was  confii:med;  and  the 
court  held  the  deed  of  trust,  as  to  the  judgment  of  the  Mutual  Life  Insurance 
Company,  void;  and  the  said  company  in  open  court  admitting  that  defend- 
ant W.  W.  Winton  was  entitled  to  a  credit  on  said  judgment  as  of  the  twen- 
tieth day  of  May,  1884,  of  $3,349.49,  credited  it  with  that  sum,  and  placed 
the  debt  of  the  insurance  company  first  in  priority,  and  that  of  the  plaintiff 
Livey,  trustee,  second,  and  decreed  the  sale  of  the  property  to  pay  the  claims 
po  audited.    From  this  decree,  Livey,  trustee,  appeal^. 
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The  bill  of  the  insurance  company  was  filed  at  Aagnsi  rules,  1883,  to  enforce  a 
purely  legal  demand.  It  is  cleair  that  at  that  time  equity  did  not  have  Jurisdic- 
tion in  attachment  for  purely  legal  claims.  Peyton  v.  Cabell,  25  W.  Va.  5^. 
But  it  IS  insisted  that  the  amend^  bill  made  a  good  causeon  the  ground  of  fraud. 
The  court  had  no  Jurisdiction  of  the  cause,  as  it  appeared  on  the  face  of  the  bill, 
and  an  amended  bill  could  not  be  filed  to  give  the  court  jurisdiction.  Piercy 
y.BecketU  15  W.  Va.  444;  Burlew  v.  Quarrier,  16  W.  Ya.  108;  WilUama 
V.  County  Court,  26  W.  Va.  488,  and  Straughan  v.  Ralltoood,  ante^  894. 
Therefore  the  decree  as  to  the  second  of  said  suits  must  be  reversed,  and  the  bill 
and  amended  bills  dismissed,  with  costs.  It  being  the  duty  of  the  circuit  court 
on  the  hearing  to  have  dismissed  the  bill  and  amended  bill  of  the  insurance  com- 
pany;  and  that  company  having  answered  the  bill  of  Livey,  trustee,  charging 
fraud  in  the  trust  deed ;  and  the  bill  of  Livey,  trustee,  setting  up  the  fact  that 
an  attachment  in  equity  had  been  sued  out,  and  the  proper^,  the  subject  of 
the  trust,  seized,  and  alleging  and  charging  that  there  had  been  large  payments 
made  on  the  judgment  on  which  the  attachment  was  sued  out;  and  the  de- 
fendant claiming  that  the  trust  was  fraudulent  as  to  its  debt,  and  therefore 
the  attachment  liens  should  have  xiriority  over  the  trust  lien, — could  the  court 
then  treat  the  answer  of  the  insurance  company  as  a  cross-bill,  and  go  on  with 
the  cause  to  a  final  decree?  This  depends  on  whether  the  bill  of  the  trustee, 
Livey,  had  any  standing  in  court ;  whether  equity  had  jurisdiction  of  that  suit. 
An  inspection  of  the  instrument— indiscriminately  called  in  the  record  a 
"mortgage"  and  a  **deed  of  trust" — will  clearly  show  that  it  is  a  deed  of  trust; 
and  it  clearly  appears  that  under  our  statute,  unless  there  was  something  in 
the  way  which  made  it  the  duty  of  the  trustee  to  resort  to  a  court  of  equity 
for  aid,  he  could  have  advertised  the  property  under  his  power  and  have  sold 
it.  In  Rossett  v.  Fisher,  11  Grat.  498,  Moncure,  J.,  for  the  court,  said:  **  A 
trustee  in  a  deed  of  trust  is  the  agent  of  both  parties,  and  bound  to  act  im- 
partially between  them ;  nor  ought  he  to  permit  the  urgency  of  the  creditors 
to  force  the  sale  under  circumstances  injurious  to  the  debtor  at  an  inadequate 
price.  1  Lorn.  Dig.  823;  Quarles  v.  Lacy,  4  Munf.  251.  He  is  •  bound  to 
bring  the  estate  to  the  hammer,*  as  has  been  said  by  Lord  Eldon,  *  under  every 
possible  advantage  to  his  cestui  que  trusts, '  and  he  should  use  all  reasonable 
diligence  to  obtain  the  best  price.  Hill,  Trustees,  497«  marg.,  and  the  cases 
cited.  He  may  and  ought,  on  his  own  motion,  to  apply  to  a  court  of  equity 
to  remove  impediments  to  a  fair  execution  of  his  trust,  to  remove  any  cloud 
hanging  over  the  title,  and  to  adjust  accounts,  if  necessary,  in  order  to  ascer- 
tain the  actual  debt  which  ought  to  be  raised  by  the  sale,  or  the  amount  of 
prior 'incumbrances;  and  he  will  be  justified  in  delaying,  for  these  prelimi- 
nary purposes,  the  sale  of  the  property,  until  such  resort  may  be  had  to  a 
court  of  equity.  If  he  should  fail,  however,  to  do  this,  the  party  injured  by 
his  default  has  an  unquestionable  right  to  do  it,  whether  such  party  be  the 
creditor  secured  by  the  deed,  or  a  subsequent  incumbrancer,  or  the  debtor 
himself,  or  his  assigns;  and  this  may  be  done  notwithstanding  the  impediments 
in  the  way  to  a  fair  sale  may  have  been  known  to  the  debtor  at  the  time  of 
the  execution  of  the  deed,  and  the  removal  of  them  before  the  time  prescribed 
in  the  deed  for  the  sale  was  impeachable,  and  could  not  therefore  have  been 
contemplated  by  him."  Now,  here,  it  is  true,  there  is  no  prior  incumbrance, 
but  the  trust-subject  itself  is  seized  by  a  court  of  equity.  Could  a  sale,  under 
th^e  circumstances,  have  been  properly  had  ?  Gould  the  trustee,  as  the  agent 
both  of  the  creditor  and  debtor,  under  these  circumstances,  ** bring  the  estate 
to  the  hammer,  under  every  possible  advantage  to  his  cestui  que  trustsV* 
We  think  not;  and  it  would  have  very  materially  interfered  with  the  sale 
while  the  land  was  so  seized. 

But  it  is  said  the  court  which  had  seized  the  property  had  no  jurisdiction. 
True:  but  the  effect  upon  the  sale  would  have  been  the  same  as  if  it  had  ju- 
risdiction.   Bidders  at  the  sale  would  not  have  known  that  the  attachment 
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was  void  because  of  want  of  jurisdiction  ia  the  court  in  which  it  was  pend- 
ing. While  it  is  universally,  held  that  an  order  or  judgment  entered  by  a 
court  having  no  jurisdiction  to  enter  it  is  absolutely  void,  and  may  anywhere 
be  attacked  collaterally*  yet  it  is  also  held  that  a  writ  of  error  or  appeal  will 
lie  to  reverse  said  order.  Ambler  v.  Leach,  15  W,  Va.  677.  In  Bryan  v. 
Stump,  8  Grat.  241,  it  was  held  that  the  question  whether  an  acknowledgment 
of  a  married  woman  was  or  was  not  valid  was  so  doubtful  as  to  cast  a  cloud 
on  the  title  of  the  land,  and  that,  under  the  circumstances  of  that  case,  a  sale 
should  not  be  made  under  the  trust  until  the  cloud  was  removed.  Here,  the 
circuit  court  held  its  jurisdiction  to  the  end,  and  entered  its  decree.  Surely 
the  biddei*s  at  a  trust  sale  would  be  more  liable  to  think  the  court  had  jurisdic- 
tion than  the  court  itself.  We  think,  the  trustee,  Livey,  was  justified  in  re- 
sorting to  a  court  of  equity  to  have  his  trust  there  en  forced,  after  the  difficulties 
of  a  fair  sale  of  the  trust-subject  were  removed.  Although  it  was  the  duty  of 
the  court,  when. the  first  order  was  made  referring  the  cause  to  a  commis- 
sioner, to  have  dismissed  the  bill  and  amended  bill  of  the  insurance  company, 
yet,  if  it  had  done  so,  it  could  retain  the  other  cause,  and  proceed  to  final  de- 
cree. Where  a  bill  was  filed  to  subject  land  to  the  payment  of  a  debt,  which 
land  had  been  conveyed  by  the  debtor  to  secure  a  prior  debt,  and  the  bill 
charged  that  said  debt  was  fraudulent,  and  the  charge  failed  for  want  of 
proof,  it  was  held  proper  to  proceed  with  the  cause,  and  decree  the  surplus  to 
the  plaintiff.  Barger  v.  Btickland,  28  Grat.  850.  A  court,  having  jurisdic- 
tion, enjoined  a  sale  under  a  trust  deed  until  the  true  amount  of  the  debt,  and 
to  whom  due,  was  ascertained,  and  it  appeared  there  was  no  reason  to  delay 
the  sale.  The  court  in  its  discretion,  in  such  a  case,  may  either  dissolve  the 
injunction,  and  dismiss  the  bill,  or  may  retain  the  cause,  and  execute  the 
trust  under  its  own  supervision.  Cremthaw  v.  Seigfried,  24  Grat.  272.  It 
would  have  been  proper,  therefore,  in  this  case,  to  have  retained  the  bill,  even 
had  the  bill  of  the  insurance  company  been  dismissed  at  the  earliest  opportu- 
nity, especially  as  the  trustee  deserved  to  remain  in  the  court. 

The  answer  of  the  insurance  company  to  the  bill  of  the  trustee  charged  dis- 
tinctly that  the  trust  was  executed  with  intent  to  defraud  the  defendant  and 
other  creditors  of  the  said  W.  W.  Winton,  and  prayed  that  said  deed  be  set 
aside  and  annulled,  at  least,  to  the  extent  that  it  should  not  have  priority  over 
its  attachment.  In  MetterVs  AdmW  v.  Hagan,  18  Grat.  231,  it  was  held  that 
though,  according  to  the  strict  rules  of  pleading,  a  bill  or  cross-bill  should 
have  been  filed  to  set  aside  the  d^ed,yet  the  answer  of  M*s  administrator  may, 
for  that  purpose,  be  treated  as  a  cross-bill,  so  as  to  enable  the  court  to  do  am- 
ple justice  in  the  case.  In  Stuitn  v.  Fleming^  22  W.  Va.  404,  a  petition 
filed  was  treated  as  an  original  bill;  and  there  both  Virginia  and  West  Vir- 
ginia authorities  are  cited.  We  are  authorized,  therefore,  and  will  treat  the 
answer  so  filed  in  this  cause  as  a  cross-bill,  and,  as  a  consequence,  the  same 
result  will  follow  as  if  the  said  insurance  company  had  filed  a  bill  to  set  aside, 
for  fraud  as  to  its  judgment,  the  said  trust  deed.  In  Watkiiis  v.  Wortman, 
19  W.  Va.  78,  it  was  held  that  a  foreign  judgment  is  a  debt,  and  a  suit  in  eq- 
uity can  be  maintained  on  it  to  avoid  a  fraudulent  or  voluntary  conveyance, 
without  first  having  obtained  a  judgment  at  law  in  this  state,  under  section 
2,  c.  133  of  the  Code  of  1868.  The  issues  made  by  the  bill  and  answer  were — 
Firstf  was  the  trust  deed  fraudulent  as  to  the  demand  of  defendant  or  plain- 
tiff in  the  cross-bill?  and,  ^eccmc^,  had  the  amount  of  the  foreign  judgment 
been  reduced  by  payments?  The  question  whether  the  deed  of  trust  from  W. 
W.  Winton  to  Thomas  Livey,  trustee,  to  secure  Catharine  Winton  her  large 
claims  against  her  husband  was  fraudulent  and  void  as  to  the  foreign  judg- 
ment, was  clearly  raised  by  the  issue,  and  was  by  the  court  below  held  to  be 
fraudulent  and  void  as  to  said  judgment.  Was  this  a  correct  conclusion  from 
the  evidence  in  the  cause,  and  the  law  applicable  thereto?  If  the  deed  was 
executed  with  intent  to  defraud  any  of  the  creditors  of  W.  W.  Winton,  it  is 
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void,  not  only  as  to  that  creditor,  but  as  to  any  other  creditor  who  may  choose 
to  take  advantage  of  it.  Lockhard  v.  Beckley,  10  W.  Va.  87.  It  will  not 
avail,  therefore,  to  insist  that  the  insurance  company  could  not  take  advan- 
tage of  the  fraud,  because  Winton,  at  the  time,  may  have  supposed  that  the 
debt  due  the  insurance  company  was  amply  secured  by  Dunning's  mortgage. 
The  record  shows  that  Mrs.  C.  Winton  is  the  wife  of  W.  W.  Winton,  the 
debtor,  and  that  Thomas  livey  is  the  son-in-law  of  said  W.  W.  Winton. 
Transactions  between  father  and  child,  husband  and  wife,  brother  and  sister, 
between  whom  there  exists  a  strong  natural  motive  to  provide  for  each  other, 
at  the  expense  of  creditors,  when  sought  to  be  impeached  as  fraudulent,  re- 
quire less  proof  to  show  fraud,  and,  on  the  other  hand,  when  a  prima  facie 
case  of  fraud  is  made,  stronger  proof  to  show  fair  dealing  than  would  be  re- 
quired if  the  transaction  were  between  strangers.  Burt  v.  Timmons,  29  W. 
Va.  441,  2  S.  E.  Rep.  780.  In  GaiUt  v.  Saffin,  44  Pa.  St.  307,  it  was  held 
that  ownership  by  a  wife  of  real  or  personal  property  must,  as  against  exist- 
ing creditors  of  her  husband,  be  established  by  clear  and  full  proof  that  she 
paid  for  it  with  her  own  separate  funds;  it  is  not  enough  that  she  had  the 
means  of  paying.  In  Keeney  v.  Good,  21  Pa.  St.  349,  it  was  held  that  no 
mere  agreement  between  husband  and  wife,  whether  in  writing  or  verbal, 
will  avail  against  creditors  of  the  husband,  without  proof  that  the  property  be- 
longed to  his  wife  independent  of  the  agreement  between  themselves.  Mere 
evidence  that  she  purchased  it  is  not  sufficient  to  give  her  title;  it  must  be 
satisfactorily  shown  that  it  was  paid  for  with  her  own  separate  funds.  In  the 
absence  of  such  proof,  the  presumption  is  violent  that  the  husband  furnished 
the  means  of  payment.  In  Wilson  v.  Silkmant  97  Pa.  St.  509,  it  was  held 
that,  where  a  man  transfers  either  real  or  personal  property  to  his  wife;  the 
presumption  is  that  it  is  a  gift  from  him  to  her;  that,  where  a  husband  con- 
fesses a  judgment  to  a  trustee  in  favor  of  his  wife,  it  is  necessary  for  the 
wife,  in  a  contest  with  her  husband's  creditors,  whose  debts  existed  when 
the  judgment  was  confessed,  to  establish  that  the  judgment  was  giveu  bona 
fide  to  secure  a  debt  of  the  wife  from  the  husband  from  the  separate  es- 
tate of  the  wife.  In  the  absence  of  such  proof,  the  judgment  will  be  deemed 
fraudulent  and  void  as  against  such  creditors.  In  Hose  v.  Brown,  11  W. 
Va.  122,  it  was  held  that,  in  the  case  of  a  purchase  by  a  wife  during  cov- 
erture, the  burden  is  on  her  to  prove  distinctly  that  she  paid  for  the  thing 
purchased  with  funds  not  furnished  by  her  husband.  Evidence  that  she  pur- 
chased amounts  to  nothing,  unless  it  is  accompanied  by  clear  and  full  proof 
that  she  paid  for  it  with  her  own  separate  funds.  In  the  absence  of  such 
proof,  the  presumption  is  that  her  husband  furnished  the  means  of  payment. 
This  case  has  been  approved  a  number  of  times.  8tockdale  v.  Harris]  23  W. 
Va.  499;  Herzogv.  Weiler,  24  W.  Va.  199;  Max^joell  v.  Hanshaw,  Id  405; 
Core  V.  Cunningham,  27  W.  Va.  207;  Burt  v.  Timmons,  29  W.  Va.  441.  2 
S.  E.  Rep.  780.  In  McQinnis  v.  Curry,  13  W.  Va.  29,  where  it  appeared  that 
a  wife  sold  her  farm  in  Pennsylvania,  which  was  her  sole  and  sepamte  prop- 
erty, and  received  the  purchase  money,  and  handed  a  portion  of  it  over  to  her 
husband,  and  he  invested  it  in  a  farm  in  Missouri,  with  consent  and  approba- 
tion of  his  wife,  and,  with  her  approval,  took  the  deed  to  himself.  He  then, 
with  her  knowledge,  exchanged  this  farm  for  one  in  West  Virginia,  and  the 
deed  for  it  was  made  to  him.  He  afterwards  sold  a  portion  of  this  farm,  and 
he  and  his  family  continued  to  reside  on  the  residue  of  the  farm  18  months. 
During  all  this  time  his  wife  set  up  no  claim  to  either  the  Missouri  farm  or 
West  Virginia  farm,  or  to  the  money  investied  in  them.  He  then,  becoming 
involved,  conveyed  to  his  son  all  of  the  West  Virginia  farm  not  previously 
sold,  for  £he  sole  and  separate  use  of  his  wife,  the  consideration  named  in  it 
being  love  and  affection  to  his  wife,  and  $2,500  in  cash  paid  by  her,  but  in 
fact  no  cash  was  then  paid.  Held  that,  under  the  circumstances,  a  gift  of  the 
proceeds  of  her  farm  to  her  husband  will  be  presumed,  and  that  the  conv.ey- 
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Alice  to  his  son  for  the  sole  and  separate  use  of  his  wife  was  fraudulent  and 
void  as  to  the  creditors  of  her  husband. 

Wliat  are  the  facts  and  circumstances  here?    At  a  time  when  Winton  was 
deeply  involved  in  debt, — in  fact,  I  think,  insolvent, — on  the  twenty-fifth  day 
of  April,  1879,  he  executed  the  following  judgment  note*  as  it  is  called  in 
Pennsylvania: 
"♦34,260.  SoRANTON.  Pa.,  April  25, 1879. 

"Five  days  after  date,  for  value  received,  I  promise  to  pay  Thomas  Livey, 
trustee  fbr  0.  Winton,  or  bearer,  the  sum  of  834,260,  with  interest,  without 
stay  of  execution;  and  do  hereby  confess  judgment  for  the  said  sum,  with  in- 
terest, cost  of  suit;  aBd  I  do  further  waive  sdl  rights,  the  exemption  laws  of 
the  commonwealth  of  Pennsylvania,  and  all  bankrupt  laws  of  the  United 
States,  now  in  force,  or  that  may  hereafter  be  in  force,  and  confess  condemna- 
tion of  real  estate.  W.  W  Winton." 

On  the  same  day  he  executed  another  note  of  like  character  to  the  same 
party  for  $44,373.78.  There  is  copied  into  the  record  section  22  of  Acts  of 
the  Commonwealth  of  Pennsylvania,  approved  April  15,  1851,  under  which 
the  judgment  was  confessed,  or  to  which  it  is  claimed  it  applies.  It  is  as 
follows:  "It  shall  be  lawful  for  married  women  to  loan  to  their  husbands 
moneys,  being  of  the  separate  estate  of  the  wife,  and  to  take  in  security  there- 
for a  judgment  or  mor^^age  against  the  estate  of  the  husband,  in  the  name  of 
a  third  person,  who  shall  act  as  trustee  for  such  married  woman;  and  any 
such  security  theretofore  or  hereafter  taken,  bona  fide,  to  secure  such  loan  or 
moneys  received  by  the  husband  from  the  proceeds  of  the  real  or  personal  es- 
tate of  the  wife,  shall  be  as  good  and  valid  in  law  against  the  estate  of  the 
husband  as  though  the  same  had  been  invested  by  a  trustee  appointed  by  the 
court."  It  was  claimed  in  WiUon  v.  Silkman^  97  Pa.  St.  5()9»  before  cited, 
that  the  confessed  judgment  under  the  same  provision  was  good;  yet  the  court 
held  that,  when  a  husband  confesses  a  judgment  to  a  trustee  in  favor  of  his 
wife,  it  is  necessary  for  the  wife,  in  a  contest  with  her  husband's  creditors, 
whose  debts  existed  when  the  judgment  was  confessed,  to  establish  Ihat  the 
judgment  was  given  to  her  bona  fide  to  secure  a  debt  of  the  wife  from  the 
husband  from  the  separate  estate  of  the  wife;  in  the  absence  of  such  proof, 
the  judgment  will  be  deemed  fraudulent  and  void  as  against  such  creditors. 
The  confessed  judgment  has  no  more  sanctity  as  to  strangers  than  a  note, 
bond,  or  deed  of  trust  which  is  executed  to  the  wife,  or  to  a  trustee  for  her 
benefit  by  the  husband.  Stewart  v.  Stewart,  27  W.  Va.  167.  Winton  at- 
tempts to  show  how  he  was  indebted  to  his  wife.  lie  says:  "On  the  fifteenth 
day  of  November,  1854,  my  wife  and  I  sold  about;  175  acres  of  valuable  coal 
lands,  located  in  what  was  then  Providence,  now  included  in  the  First  and 
Second  wards  of  the  city  of  Scranton,  for  the  sum  of  850,000.  About  108 
acres  of  the  above-mentioned  land  belonged  to  my  wife,  which  she  inlierited 
from  her  father,  Henry  Heermans,  deceased.  On  the  first  day  of  December, 
1857,  a  deed  was  given  by  W.  W.  Winton  and  his  wife,  Catharine,  to  the 
New  York  and  Pennsylvania  Coal  Company  for  said  175  acres  of  coal  land.** 
That  a  mortgage  to  secure  $1,500  of  the  said  purchase  money  was  on  the  first 
December,  185?,  executed  to  secure  Mrs.  Winton.  That  the  sale  of  the  coal 
land  was  on  interest  from  first  January,  1856.  He  says  that  "I  made  this  es- 
timate by  rule  of  three, — that  if  175  acres  bring  •50,000,  what  are  108  acres 
worth?  A7WM»r.  630,857.14.  ♦  ♦  •  This  sum  of  $30,857.14  was  given 
by  me  and  my  wife  and  her  counsel  as  a  fair  proportion  for  the  108  acres  she 
inhmted.  We  added  interest  on  this  sum  from  January  1, 1856,  to  Decem- 
ber 1. 1857;  making  $3,509.57,  which  added  to  principal  made  $34,260.20. 
My  judgment  notes  were  made  up  as  shown  by  Exhibits  D  and  E.  I  owed  my 
wife  for  the  matters  as  contained  in  the  exiubits.  I  told  her  that  if  she  would 
allow  me  to  use  the  money  received  for  the  108  acres  of  land,  that  I  would 
pay  her  for  the  same,  with  interest  from  the  date  of  the  sale.    ♦    •    ♦    For 
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a  portion  of  her  land  described  in  said  oontract  [of  sale]  the  New  York  and 
Pennsylvania  Goal  Company  gave  her  the  mortgage  marked  "Exhibit  B"  for 
$15»0()0.  I  received  the  full  amount  of  this  mortgage,  and  used  the  money 
in  my  business.  I  agreed  to  refund  the  same,  together  with  interest,  from 
time  to  time,  perhaps  every  year  since  I  have  owed  her,  up  to  the  time  of  giv- 
ing her  my  notes;  and  since  that  time  I  have  agreed  to  pay  her  the  full  value 
of  her  share,  108  acres  of  land,  with  interest,  as  I  received  all  the  purchase 
money  therefor,  and  used  it  for  my  individual  outside  business  transactions. 
I  owed  her  for  the  pro  rata  share  of  the  108  acres  of  land,  in  addition  to  the 
mortgage  and  interest;  making  a  total,  April  25,  1872,  [should  be  1879,] 
$44,323.78.  When  I  collected  these  moneys  belonging  to  my  wife  I  was 
solvent."  Therefore,  for  about  20  years  he  owed  all  this  large  amount  of 
money  to  his  wife,  yet  all  that  time  never  gave  her  any  written  evidence  of 
the  debt;  executed  the  Dunning  bond  as  security  in  1876;  and  when,  in 
1879,  creditors  seemed  to  be  restless  as  well  as  numerous,  he  sought  to  save 
something  from  the  wreck,  by  executing  these  notes  to  his  wife,  on  which 
judgments  were  soon  after  entered;  and  then  executed,  on  the  sixth  day  of 
April,  1880,  the  deed  of  trust,  which  was  recorded  in  the  mountains  of  West 
Yirginia,  where  he  thought  it  would  be  safe  from  the  reach  of  hungry  cred- 
itors. At  a  meeting  of  creditors  of  W.  W«  Winton  held  on  the  twentieth 
day  of  June,  1878,  Winton  stated  the  full  amount  of  his  indebtedness,  which 
he  proposed  to  secure  by  a  mortgage,  was  $140,000.  He  said  that  there  were 
certain  parties  at  home  who  did  not  care  to  come  into  the  arrangement,  or, 
at  least,  whom  he  could  satisfy  by  assigning  to  them  certain  land  contracts 
on  which  money  was  due  to  him.  He  said  there  were  about  $11,000  due  to 
such  parties,  whom  he  proposed  to  secure  in  that  way.  This  testimony  is  by 
B.  W.  Archabald,  the  secretary  of  the  meeting.  He  said  there  were  several 
meetings  of  the  creditors  which  he  attended,  and  said:  "I  swear  that  Mr* 
Winton  did  not  mention  any  indebtedness  to  his  wife.  He  did  not  mention 
snch  an  indebtedness  at  any  meeting  which  I  attended.''  The  record  is  a 
very  large  one,  over  300  printed  pages,  and  I  do  not  propose  to  further  refer 
to  the  evidence;  but  it  shows  clearly,  both  under  the  Pennsylvania  and  West 
Virginia  decisions,  that  the  confessed  judgment,  as  well  as  the  deed  of  trust, 
were  voluntary,  and  were  confessed  and  executed  with  intent  to  hinder,  de- 
lay, and  defraud  his  creditors;  and  is  therefore  void  as  to  the  judgment  of  the 
Mutual  Life  Insurance  Company  of  New  York.  The  court  did  not  err,  there- 
fore, in  so  holding,  and  giving  the  judgment  precedence  over  the  trust  deed. 
Did  the  court  err,  to  the  prejudice  of  the  plaintiff,  in  fixing  the  amount  due 
on  the  foreign  judgment?  It  is  improper  to  order  an  account  merely  to  es* 
tablish,  by  testimony,  the  allegations  of  the  bill.  Tilden  v.  MasUn,  5  W.  Va. 
877;  Lee  County  Justices  v.  FiUkerson,  21  Grat.  182.  It  is  wholly  unnec 
essary  and  improper  to  refer  a  cause  to  a  commissioner,  to  ascertain  and  re- 
port the  amount  and  priorities  of  liens,  when  it  is  evident  from  the  pleadings 
that  there  are  not  more  than  two  liens  On  the  property.  Anderson  v.  Nagle, 
12  W.  Ya.  98.  Where  the  issues  are  distinctly  made  as  to  all  matters  which 
are  not  mere  matters  of  account  or  the  like,  these  issues  ought  to  be  settled 
by  the  court  before  a  reference  is  made,  because  it  is  not  proper  for  a  commis- 
sioner to  hear  testimony  as  to  matters  which  It  would  be  improper  for  him  to 
decide.  When  a  cause  has  been  referred  to  a  commissioner  before  proof  was 
taken  upon  a  certain  issue  therein,  where  it  was  proper  for  him  to  make  in- 
quiry and  report  as  to  some  matters  involved,  and  he  took  testimony  on  the 
issues,  which  it  was  not  proper  for  him  to  decide,  and  he  returns  his  report  to 
the  court,  which  decides  matters  not  properly  referred  to  him.  and  the  cou  *t 
hears  the  cause  on  the  report,  so  tSLi  as  it  is  made  on  matters  properly  before 
him,  and  hears  and  decides  it  as  to  the  other  matters  on  the  depositions  taken 
in  the  cause  before  the  commissioner,  and  this  court  could  see  that  no  party 
was  prejudiced  thereby,  it  would  not  reverse  the  decree  because  of  such  irreg- 
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uladty.  But  where  the  coart  hears  the  cause,  as  well  on  the  report  of  the 
commissioner,  as  upon  the  depositions  taken  in  the  cause,  but  not  before  com- 
missioner, but  long  after  his  report  was  filed,  and  sustains  an  exception  to  the 
report,  as  to  which  he  could  not  decide  without  looking  into  the  depositions 
taken  in  the  cause  after  the  report  had  been  filed,  and,  as  to  such  matter,  de> 
crees  against  the  report,  when  the  same  depositions  show  that,  on  another  is- 
sue as  to  the  amount  due  on  the  demand  set  up  in  the  cross-bill,  the  plaintiff 
in  the  original  bill  should  have  large  credits,  which  the  court  refuses,  because 
it  would  be  against  the  finding  of  the  commissioner,  when  it  was  improper  to 
have  referred  the  cause  to  a  commissioner,  and  no  exception  was  made  by  the 
plaintiff  to  the  report,  and  it  appears  that  the  court  has  not  read  the  deposi- 
tions as  to  both  issues,  but  only  one,  and  has  therefore  erred  to  the  prejudice 
of  the  plaintiff,  this  is  error,  for  which  the  decree  should  be  reversed.  The 
cause  was  referred  to  the  commissioner  on  the  eleventh  day  of  January,  1884, 
to  ascertain  the  lands  of  the  defendants,  the  title  thereto,  and  annuad  rental 
value  thereof,  and  liens  thereon,  to  whom  owing,  their  character,  amounts, 
and  priorities.  This  report  was  completed  on  the  first  day  of  May,  1884,  and, 
as  the  final  decree  shows,  was  filed  in  the  causes  on  the  thirteenth  day  of  May, 
1884.  With  this  report  are  returned  two  depositions  only,  as  to  the  annual 
rental  value  of  the  land.  The  record  shows  that  the  depositions  for  the  plain- 
tiff were  commenced  on  the day  of  May,  1885.    As  to  the  depositions 

taken  for  the  insurance  company,  the  entry  in  the  record  is:  ''The  following 
is  a  copy  of  plaintiffs  depositions  in  the  second  above  styled  cause,  filed  Sep- 
tember 10, 1884."  Therefore  it  is  clear  that  none  of  the  depositions  filed  in 
the  cause,  except  the  two  which  accompany  the  report,  were  before  the  com- 
missioner, or  considered  by  him  for  any  purpose.  The  decree  shows  that 
''these  causes  come  on  this  day  to  be  again  heard  together,  upon  the  papers 
theretofore  read ;  former  orders  and  decrees  herein ;  and  the  joint  and  separate 
answers  of  the  defendants,  TV.  W.  Winton,  Thomas  Livey,  trustee  for  C. 
Winton,  and  G.  Winton,  filed  in  the  second-named  cause;  general  replications 
to  said  answers;  and  the  answer  of  the  Mutual  Life  Ins.  Co.  of  N.  Y.  in  ihe 
first-named  cause;  general  replications  to  said  answer;  and  upon  report  of 
Commissioner  Claud  Goff ,  made  and  filed  in  these  causes  on  the  thirteenth  day 
of  May,  1884,  to  which  there  is  an  exception  entered  thereon;  and  upon  the 
depositions  of  witnesses  and.  exhibits  and  other  papers  filed  herein;  and  was 
argued  by  counsel.  On  consideration  thereof,  it  is  adjudged,  ordered,  and  de- 
creed that  the  exception  to  said  commissioner's  report  be  sustained,  and  the 
said  commissioner's  report  be  confirmed  in  all  other  respects. "  It  then  pro- 
ceeds to  decree  the  deed  of  trust  void  as  to  tlie  foreign  judgment,  and  then 
proceeds:  "And  the  plaintiff,  the  Mutual  Life  Ins.  Co.  of  K.  Y.,  now  in  open 
court  admitting  that  the  defendant  W.  W.  Winton  is  entitled  to  a  credit  upon 
its  debt  mentioned  in  said  commissioner's  report  of  $3,349.49,  as  of  the  twen- 
tieth day  of  May,  1884,  upon  which  liens  due  to  the  said  plaintiffs,  the  Mutual 
Life  Ins.  Co.  of  N.  Y.,  there  is  due  the  sum  of  $9,045.01,  with  interest  thereon 
from  the  twentieth  of  May,  1884;"  and  then  it  places  the  trust  deed  second,  and 
provides  for  the  sale  of  the  property  to  pay  the  said  debts.  Why  did  the  counsel 
for  the  insui-ance  company  admit  in  open  court  that  large  credit?  Because  he 
knew  it  was  involved  in  the  issue,  and  he  could  not  escape  it.  The  court 
would  not  have  given  that  credit  although  it  distinctly  appears  in  the  deposi- 
tions that  Winton's  property,  under  an  execution  issued  on  this  very  judg* 
ment,  had  been  sold,  and  over  $3,000  realized.  The  court  evidently  thought 
that  it  required  an  exception  to  the  report  to  enable  it  to  look  at  the  deposi- 
tions to  see  whether  the  trust  deed  was  fraudulent;  and  that  because  no  ex- 
ception had  been  made,  either  by  Livey,  trustee,  or  W.  W.  Winton,  as  to  the 
amount  of  the  judgment  yet  remaining;  he  would  not  look  into  the  testimony 
on  that  question.  The  causes,  without  regard  to  the  report  of  the  commis- 
sioner, should  have  been  heard  on  the  depositions  as  to  both  the  points  in- 
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volved  in  the  issue;  that  is,  was  the  trust  deed  fraudulent?  and  what  has  been 
paid  on  the  judgment?  The  court  was  evidently  misled  by  the  report;  and 
no  exception  being  made,  heard  the  cause*  on  the  report  tineaocepted  to  as  to 
the  amount  of  the  judgment  due,  and  on  the  report  excepted  to,  a^ul  deposi- 
tions taken  long  after  the  report  was  filed^  as  to  whether  the  deed  of  trust  was 
fraudulent.  Not  having  heard  the  same  on  both  issues  on  the  depositions, 
the  court  did  not  give  its  judgment  as  to  the  amount  of  the  said  foreign  judg- 
ment; considering,  evidently,  he  had  no  right  to  do  so  in  the  absence  of  an 
exception  to  the  report, — which  was  6bviously  wrong,  if  he  had  a  right  to 
read  the  depositions  as  to  whether  the  deed  was  fraudulent.  For  this  reason 
the  decree  as  to  the  first  of  said  causes  must  also  be  reversed. 

We  have  carefully  looked  into  these  depositions  and  we  find  it  is  very  prob- 
able that  W.  W.  Winton  is  entitled  to  a  further  credit  of  about  $6,000,  if  his 
pleadings  will  allow  him  to  take  advantage  of  it.  The  record  shows,  in  its 
different  executions,  issued  on  this  judgment,  that  F.  G.  Burnham  and  G.  P. 
Sherman  were  counsel,  for  the  plaintiff,  the  insurance  company;  and  that 
when  Dunning's  property  was  sold  on  the  thirtieth  day  of  November,  1880, 
under  an  execution,  that  it  was  bid  in  by  G.  P.  Sherman  for  F.  G.  Burnham 
for  $100.  The  property  was  afterwards  sold  for  more  than  $6,000.  If  there 
was  a  fraud  committed  in  the  sale  of  that  property,  by  which  Dunning  was 
cheated  out  of  it,  and  no  pretense  was  made  that  anything  should  be  cr^ited 
on  the  judgment  except  the  miserable  pittance  of  $100  purchase  money,  or  what 
was  left  after  the  cost  of  sale,  then  we  should  unhesitatingly  say  that  Dunn- 
ing should  have  looked  to  the  courts  of  his  own  state  for  redress,  and,  if  he 
did  not  receive  it,  he  certainly  would  be  remediless  here,  and  so  would  Win- 
ton  with  respect  thereto;  but  if  the  sale  was  really  a  continuance  of  the  mort- 
gage, and  anything  was  realized  thereon  for  the  benefit  of  the  insurance  com- 
pany, then  it  should  be  credited  on  the  judgment  for  Winton's  benefit.  G.  P. 
Sherman  in  his  deposition,  on  cross-examination,  says:  "I  bought  the  prop- 
erty for  Mr.  Burnham  as  his  attorney.  He  paid  the  5  per  cent,  which  was 
paid  to  Reynolds,  as  commission  to  agent  for  sale  of  land.  The  insurance 
company  realized  the  full  amount  of  the  sale  of  the  property,  less  expenses. 
Mr.  Burnham  conveyed  the  property  to  Messrs.  Knickerbacker  and  Schom- 
maker.  Mr,  Burnham  had  given  the  company  a  mortgage  on  tTie  premises 
for  the  amount  of  Dunning's  original  mortgage  debt,  on  which  they  re- 
clined about  $6,000. "  Now,  prima  facie,  this  shows  that  the  insurance  com- 
pany received  out  of  Dunning*s  property  about  $6,000,  for  which  no  credit  is 
given  on  the  judgment.  This  fact  is  not  stated  in  the  bill  of  Livey,  trustee. 
It  ought  to  be  there  to  give  his  cestui  que  trust  the  benefit  of  the  credit,  for  it 
was  not  money  directly  paid  by  either  Dunning  or  Winton.  When  this  cause 
is  remanded  to  the  circuit  court  of  Randolph  county,  leave  will  be  given  the 
said  trustee  to  ameud  his  bill,  and  set  up  this  matter  specifically,  with  any 
other  credits  to  which  Winton  may  be  entitled ;  and  leave  will  be  given  to  the 
defendant  also  to  amend  his  answer  or  cross-bill  to  meet  any  new  charges  or 
allegations  in  the  bill. 

The  decree  of  the  circuit  court  of  Randolph  county  rendered  on  the  eleventh 
day  of  January,  1884,  and  on  the  twenty-first  day  of  September,  1885,  are  re- 
versed, with  costs  to  Livey,  trustee,  against  the  Mutual  Life  Insurance  Com- 
pany of  New  York;  the  bill  and  amended  bill  of  the  last-named  company  dis- 
missed, with  costs,  which  shall  not  include  the  costs  of  the  depositions,  as  they 
were  taken  in  the  causes  heard  together;  and  the  cause  is  remanded,  for 
further  proceedings  to  be  had  according  to  this  opinion* 

Green,  Snyder,  and  Woods,  JJ.,  concurred. 
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(W  N.  0.  «66)  ^  ^ 

HiNTON  V.  PriTCHABD. 

(Supreme  Ccvat  of  North  Ca/roli/na.    Deoember  20, 1887.) 

1.  Attdinob— Dbbb— Rblxyanot. 

Defendant  had  exeoated  a  bond  to  his  grantor,  fleoored  by  a  deed  of  trust,  with 
power  to  sell  the  lands  conveyed  in  case  of  non-pavment.  Under  the  terms  of  that 
power,  plaintiff  claimed  to  have  derived  title,  and  brought  suit  for  possession.  On 
the  trial,  defendant  testified  that  only  part  of  the  bond  was  for  the  land  purchased; 
and  was  permitted,  over  objections,  to  prove  a  deed  to  Ms  grantor  reciting  a  consider- 
ation equivalent  to  such  part  of  the  bond.  HeiA  no  error,  bat  proper  evidence  aa 
tending  to  prove  the  value  of  the  lands  in  controversy. 

2.  Samb— Rblbvanot^To  Peovb  Ibsolvbnct. 

On  the  trial  of  an  action  for  the  recovery  of  land,  defendant  testified  and  produced 
evidence  that  in  1880  he  had  paid  a  bond  given  to  secure  the  purchase  money,  and 
pontiff,  in  rebuttal,  offered  to  show  that  defendant  was  insolvent  in  1884  and  1886. 
Held,  incompetent  to  prove  that  defendant  was  insolvent  prior  to  1880. 

Appeal  from  superior  court,  Pasquotank  county;  A.  C.  Avery,  Judge. 

Civil  action  for  the  recovery  of  land,  brought  by  0.  L.  Hinton  against  Grif- 
fin Fritchard.  Defendant  held  title  to  the  lands  in  controversy  under  a  deed 
from  John  L.  Hinton,  reciting  a  consideration  of  85,500,  a  bond  for  which 
was  secured  by  a  deed  of  trust  to  the  grantor,  under  the  terms  of  which  John 
L.  Hinton  had  sold  the  land  to  plaintiff.  On  the  trial,  defendant  testified  that 
he  was  to  pay  John  L.  Hincon  only  $2,400  for  the  lands  in  controversy,  in 
corroboration  of  which,  over  objections  by  plaintiff,  he  introduced  in  evidence 
a  deed  from  one  B.  H.  Leigh  to  John  L.  Hinton,  which  recited  the  same 
amount  as  purchase  price.  The  other  consideration  of  the  bond  was  $100,  a 
balance  of  interest  due  thereon,  $2,000  agreed  to  be  furnished  him  by  John 
L.  Hinton  for  the  purpose  of  getting  timber  off  a  farm  in  Hertford  county, 
and  $1,000  bonus.  Defendant  claimed  to  have  paid  the  bond  as  follows :  John 
L.  Hinton,  by  agreement,  was  not  to  pay  defendant  the  $2,000,  and  defend- 
ant to  be  relieved  from  paying  the  $1,000  bonus,  aud  have  credit  on  his  bond 
for  $3,000,  and  the  remainder,  $1,500,  by  a  $5,000  policy  of  insurance,  which 
J.  L.  Hinton  secured  on  defendant's  life  at  his  own  expense,  $300  to  $400, 
his  share  of  profits  on  sale  of  Burcher  land,  $100  for  Overton  land,  $100  for 
sale  of  Morris  house  and  lot,  and  $800  or  $900  in  money  and  orders  on  Col. 
W.  F.  Martin,  which  were  paid.  John  L.  Hinton,  as  witness  for  plaintiff, 
denied  ever  having  agreed  to  release  any  of  the  $5,500  bond,  and  as  to  the 
Burcher  lands  plaintiff  introduced  deeds  showing  thiat  John  L.  had  sold  those 
lands  12  months  before  the  execution  of  the  bond  in  question. 

Defendant  had  in  his  possession,  and  introduced,  a  bond  of  $5,500,  of  same 
date  with  mortgage,  payable  to  John  L.  Hinton,  and  signed  by  himself.  There 
was  no  credit  indorsed  upon  this  bond,  but  there  was  an  entry  upon  the  back 
of  it,  which  several  witnesses  testified  was  in  the  handwriting. of  the  obligee. 
In  the  following  words  and  figures :  "  Griffin  Pritchard's  note— ^5,500.  '•  This, 
defendant  claimed,  was  the  bond  given  to  J.  L.  Hinton  for  the  said  consider- 
ation of  $5,500,  and  secured  in  said  mortgage.  Defendant  also  testified  that 
he  had  been  in  possession  of  it  since  July  §1, 1880.  John  L.  Hinton  denied 
that  the  $5,500  bond  shown  on  the  trial  was  the  one  he  held  and  secured  in 
the  mortgage.  He  claimed  that  the  one  he  owned  was  in  a  different  hand- 
writing and  drew  Interest,  from  date,  and  that  he  had  never  seen  or  had  in  his 
possession  the  one  introduced  on  the  trial. 

Plaintiff  offered  to  show  by  T.  L.  Sanderson  that  defendant  was  insolvent 
in  1884  and  1885,  and  that  he  had  told  witness  in  1884  and  1885,  iuGrandy 
&  Aydlett's  office,  on  several  occasions,  that  he  had  no  property,  was  insolvent, 
and  that  he  (witness)  could  collect  nothing  out  of  him,  and  that  witness  had 
to  sell  $2,000  in  bonds  of  defendant  at  court-house  door,  in  settling  George 
W.  Charles*  estate,  as  insolvent  claims.  Upon  objection  by  defendant,  this 
evidence  was  excluded,  and  plaintiff  excepted.    Defendant  testified  on  direk 
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Examination  that  he  was  solvent  if  he  oould  only  hare  his  rights,  and  had  al« 
ways  reputed  himself  as  sucli  with  that  proviso.  On  cross-examination  he  ad- 
mitted that  he  had  made  affidavit  in  this  and  two  other  causes  asking  for  leave 
to  defend  without  giving  the  bond  required  by  law,  on  the  ground  that  he  had 
no  property  worth  $200  outside  of  wha?  John  L.  Hilton  claimed. 

The  court  then  submitted  the  following  issue  to  the  jury,  which  they  found 
in  the  affirmative,  viz. :  **Did  defendant  pay  the  debt  secured  by  the  mortgage 
deed  executed  by  defendant,  to  J«  L*  Hinton,  on  the  nineteenth  of  May,  1871, 
before  the  land  in  controversy  was  sold  by  J.  L.  Hilton  and  bought  by  plain- 
tiff, and  by  virtue  of  said  mortgage  deed  on  the  thirtieth  of  September,  1880?" 
A  motion  for  a  new  trial  having  been  overruled.  Judgment  was  rendered  for 
defendant,  and  plaintiff  appeals. 

Grandy  ^  AydUtt^  for  plaintiff.    John  Gatling,  for  defendant. 

Merrimon,  J.  The  defendant  testified  oxt  the  trial  in  his  own  behalf  that 
a  part  of  the  consideration  of  a  note  in  question,  executed  by  him,  dated  the 
nineteentti  of  May,  1871,  was  82,400,  the  price  given  by  him  for  the  tract  of 
land  in  controversy,  and  this  evidence  was  material.  The  plaintiff  sought  to 
impeach  this  witness.  As  corroborating  what  he  had  testified  to,  the  latter 
put  in  evidence  a  deed  dated  the  twenty-first  of  August,  1868,  made  by  one 
Leigh,  to  the  person  from  whom  the  plaintiff  purported  to  purchase  the  same 
land,  in  which  it  was  recited  that  $2,400  was  the  price  thereof.  The  court 
received  this  evidence  for  the  purpose  mentioned,  and  the  defendant  excepted. 
The  evidence  was  properly  received.  It  tended  slightly  to  prove  the  value  of 
the  land,  and  that  the  defendant  had  paid  the  price  he  testified  he  had  paid  for 
it.  8tith  V.  MoKee,  87  N.  C.  389.  It  would  have  been  different  if  it  had 
been  proposed  to  prove  the  value  of  the  tract  in  question  by  showing  the  value 
of  an  adjoining  tract.  Warren  v.  Mahdy,  85  IS.  C.  12;  Brtmer  v.  Thread- 
gilh  88  N.  C.  361. 

The  defendant  had  also  testified  that  he  had  paid  the  note  mentioned  above, 
before  the  thirtieth  day  of  September,  1880,  and  had  produced  other  evidence 
tending  to  prove  that  he  had  paid  the  saine.  The  plaintiff  offered  evidence 
to  prove  that  the  defendant  was  insolvent  in  the  years  1884  and  1885,  and 
that  he  told  a  person  named  at  a  particular  time  and  place  that  he  was  then 
insolvent;  he  having  testified  on  cross-examination  that  he  did  not  so  tell  that 
person.  The  court  refused  to  receive  the  proposed  evidence,  and,  we  think, 
properly.  That  the  defendant  was  insolvent  during  the  years  mentioned  did 
not  tend — certainly  not  with  sufficient  directness — ^to  prove  that  he  was  insolv- 
ent before  1880,  especially  in  the  absence  of  other  evidence  going  to  show  in- 
solvency prior  to  that  time.    Nichols  v.  Pool,  2  Jones,  (N.  C.)  29. 

The  defendant  was  asked  the  question  if  he  had  not  told  the  person  named 
that  he  was  insolvent  at  the  time  and  place  named,  for  the  purpose  of  contra- 
dicting him.  This  inquiry  was  as  to  a  fact  purely  collateral,  and  the  plaintiff 
was  bound  by  the  answer  to  it.    Kramer  v.  Light  Co,,  95  N.  C.  277. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 


(96  N.  C.  482) 

Wings  et  al  v.  Hooper  et  al. 
i3uvrem€  C&wrt  of  North  Carolina.    December  19, 1887.) 

1.  JUDOMBHT— RbS  AoJUDIOATA— RENEWAL  OP  MOTIOIT. 

A  motion  to  vacate  an  order  of  arrest  waa  denied,  and  renewed  at  the  next  term, 
before  another  judge.  Held,  that  it  was  properly  denied,  as  it  was  ree  ad^Judioata 
by  the  first  decision. 

2.  Abrbst— In  CtttL  AcnoNs^RftLBASB— Code  N.  0. 

Code  N.  C.  S  290  6t  «eQ.,  provide  for  arrest  in  civil  actions,  on  aiBdavit,  and  for  a 
motion  to  vacate  the  order  of  arrest.  Section  2942  et  8eq.j  provide  a  method  of  re- 
lease of  insolvent  debtors.  Held,  that  after  a  refusal  by  the  court,  on  motion  on 
affidavits,  to  vacate  an  order  of  arrest,  the  defendant  must  seek  his  discharge  by  the 
method  set  forth  in  section  2942  et  seg. 
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Appeal  from  superior  court,  Jackson  county;  Montgobiery,  Judge. 

AVings,  Elliott  &  Crump,  plaintiffs,  sued  Hooper  &  Watson,  defendants,  for 
goods  sold,  and  arrested  Hooper  on  civil  process.  Motion  to  vacate  order  of 
arrest  denied.    .Judgment  for  plaintiffs,  and  appeal  by  defendants* 

G.  8.  Fergtisofif  for  defendants.    No  appearance  for  plaintiffs. 

Davis,  J.  Civil  action  tried  before  Montgomery,  J.,  at  fall  terra,  1887, 
of  Jackson  superior  court,  upon  complaint,  answer,  and  demurrer  to  the  an- 
swer. The  plaintiffs,  in  their  complaint,  allege,  in  substance,  that  in  March, 
1886,  they  sold  and  delivered  to  the  defendants  goods  amounting  to  the  sum 
of  $475.19,  which  the  defendants  promised  to  pay,  and  that  no  part  of  it  has 
been  paid.  After  the  summons  was  issued,  upon  an  affidavit,  charging  that 
defendants  had  disposed  of  their  property  with  intent  to  defraud  their  credit- 
ors, the  plaintiffs  obtained  an  order  of  arrest.  A  motion  to  vacate  and  set 
aside  this  order,  heard  upon  affidavits  before  Ayeby,  J.,  at  fall  term,  1886, 
was  disallowed;  from  which  no  appeal  was  taken. 

The  defendant  Hooper,  in  answer  to  the  complaint,  says,  in  substance,  that 
he,  with  the  other  defendant,  J.  W.  Watson,  did  purchase  goods  from  one  C. 
E.  Lee,  who  professed  to  be  agent  for  plaintiffs*  firm,  and  that  payment  there- 
for has  not  been  made.  He  then,  in  his  answer,  alleges,  in  substance,  that 
the  plaintiffs  "have  caused  an  attachment  to  issue  and  an  order  of  arrest  to 
be  sued  out,"  upon  which  he  has  been  arrested  and  held  to  bail,  upon  the 
charge  of  having  concealed  and  disposed  of  his  property  with  intent  to  de> 
fraud,  etc.;  that  said  charge  is  not  true;  and  that,  by  reason  of  the  said  false 
charge,  he  has  been  restrained  of  his  liberty,  and  his  credit  broken  and  im- 
paired, to  his  damage  $2,000,  for  which  he  asks  Judgment  by  way  of  counter- 
claim. 

To  so  much  of  the  answer  as  alleged  a  defense  by  way  of  counter-claim,  the 
plaintiffs  demurred,  and  upon  trial  before  Moi^gomeby,  J.,  at  fall  term,  1887, 
the  demurrer  was  sustained.  There  was  no  exception  to  the  Judgment  sus- 
taining the  demurrer,  and  no  appeal  therefrom.  Upon  calling  the  case  before 
Montgomery,  J.,  the  defendant  moved,  upon  the  same  affidavits  and  for  the 
same  reasons  as  before  Judge  Avery,  to  vacate  the  order  of  arrest,  which  was 
refused  by  Judge  Montgomery,  and  the  defendant  excepted.  The  defendant 
then  asked  the  court  for  an  issue  to  be  submitted  to  the  jury  upon  the  allega- 
tions in  plaintiffs*  affidavits,  and  denied  in  defendant's  affidavit,  which  was 
also  refused,  and  the  defendant  excepted.  Defendant  then  consented  that 
plaintiffs  might  take  judgment.    Appeal  by  the  defendant. 

Two  questions  are  presented  for  our  consideration:  (1)  The  refusal  to  va- 
cate the  order  of  arrest,  and  (2)  the  refusal  to  submit  the  issue  of  fraud,  raised 
by  the  allegations  in  the  plaintiffs'  affidavits  and  denied  in  the  defendant's 
affidavits,  to  the  jury.  Both  questions  have  been  judicially  settled  adversely 
to  the  appeUant. 

In  KoiUhao  v.  Brown,  87  N.  C.  1,  it  was  held,  in  a  case  similar  to  this,  that 
the  judge  properly  declined  to  entertain  a  motion  to  vacate  an  order  of  arrest 
when  the  same  motion  had  been  made  at  the  previous  term  and  refused. 
Ashe,  J.,  said:  "The  decision  upon  the  first  motion  was  made  by  a  court  of 
competent  jurisdiction  upon  a  substantial  right  which  was  reviewable  by  ap- 
peal, but  no  appeal  was  taken,  and  must  therefore  govern  this  case  as  res  ad- 
judicatat^^  and  it  governs  this  also. 

Upon  thd  first  question,  we  need  only  refer  to  the  foregoing  case,  and  the 
authorities  there  cited. 

Upon  the  second  question,  the  oase  of  Paaour  v.  LinehergeVf  90  N.  C.  159, 
and  the  authorities  there  cited,  are  equally  conclusive. 

The  defendant  submitted  his  motion  to  the  court  upon  affidavits,  and  it  was 
competent  for  the  coUrt  to  pass  upon  and  find  the  facts,  and  allow  or  refuse 
the  motion  as  the  facts  required.     "It  is  not  contemplated  that  questions  of 
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fact  arising  in  such  cases  shall  be  tried  by  a  Jury."  Counsel  for  tlte  defend- 
ant relied  upon  Claflin  v.  Undeitoood,  75  N.  C.  485.  In  that  case  the  com- 
plaint contained  specific  allegations  of  fraud,  which  were  denied  In  the  de- 
fendant's answer;  and  when  the  judgment  was  entered,  it  was  in  these  words: 
"By  consent,  judgment  for  the  debt  only;  issues  of  fraud  not  tried/'  And 
upon  this  judgment  it  was  held  that  the  defendant  was  entitled  to  his  dis- 
charge from  arrest.  That  is  unlike  the  case  before  us.  Under  the  old  prac- 
tice, defendants  (with  certain  exceptions)  were  required  to  give  bail  for  their 
appearance,  to  answer,  etc.,  and  if  unable  to  give  ball,  they  could  only  procure 
their  discharge  by  filing  an  accurate  schedule  of  their  property,  and,  in  the 
language  of  the  times,  "swearing  out." 

Under  the  Code,  we  think  parties  arrested  md  in  custody,  in  pursuance  of 
the  provisions  contained  in  section  290  et  seq.  of  the  Code,  if  the  order  of  ar- 
rest is  not  vacated  "on  motion,"  must  seek  their  discharge  in  jthe  mode  pre- 
scribed in  chapter  27,  §  2942  et  seq.,  of  the  Code.  That  chapter  provides,  in 
detail,  the  method  by  which  every  insolvent  debtor  may  "be  exempt  from  ar- 
rest or  imprisonment,  on  account  of  any  judgment  previously  rendered,  or  of 
anv  debts  previously  contracted;"  and  the  suggestion  that,  if  the  motion  to 
vacate  the  order  of  arrest,  wheu  once  passed  upon  and  disallowed,  is  final, 
the  defendant  may  be  improperly  and  unjustly  deprived  of  his  liberty,  is  fully 
met  by  the  provisions  of  this  chapter,  and  "every  person  taken  or  charged  on 
any  order  of  arrest  for  default  of  bail,  or  on  surrender  of  bail  in  any  action, 
and  every  person  taken  or  charged  in  execution  of  arrest,  for  any  debt  or  dam- 
ages rendered  in  any  action  whatever,"  may  procure  his  discharge  by  a  com- 
pliance with  the  requirements  of. that  chapter. 

There  is  no  ernn:. 


(Se  N.   C.  466) 

Salisbuby  v.  Western  N.  C.  B.  Co. 
{Supreme  Comt  of  North  CofroUma.    Deoember  80, 1887.) 

1.  TaSSFABS— O^lODBSmP— POBSSSSION. 

In  an  action  for  damagee  oooasioned  by  a  prooess  of  sluicing,  filling  up  a  mill- 
pond,  plaintiff  had  no  title  except  possession  of  the  mill  driven  bv  the  water  drawn 
from  such  pond,  the  property  being  in  a  trustee.  Held,  that  plafntlfl  oould  recover 
only  to  the  extent  of  nis  possession. 

8w  aAMB. 

In  an  action  for  damagee  to  property  during  the  existence  of  a  trust,  subseqaently 
set  aside,  plaintlfl  claimed  that  the  annulment  related  back  to  the  time  of  the  exe- 
cution of  the  trust  deed,  and  left  his  right  to  damagee  unaffected.  The  deed  not 
being  void,  but  voidable  merely,  held,  that  the  annulment  could  not  give  plaintiff  a 
right  he  did  not  have  at  the  time  of  bringing  action. 

Appeal  from  superior  court,  Burke  county:  J.  C.  MoBae,  Judge. 

Action  by  D.  C.  Salisbury  against  the  Western  North  Carolina  Bailroad 
Company  to  recover  damages  alleged  to  have  resulted  from  the  unlawful  and 
willful  diversion  of  a  stream  of  water,  carrying  large  quantities  of  mud  and 
earth  into  plaintiff's  mill-pond,  thereby  filling  it  up,  and  diminishing  the 
volume  of  water  necessary  for  the  operation  of  plaintiff's  mill.  The  case 
had  been  tried  once  before,  and,  upon  appeal,  a  new  trial  ordered.  This  trial 
was  had  at  the  spring  term,  1887,  of  the  superior  court,  the  coui*t  submitting 
issues,  and  the  jury  answering  the  same,  as  follows:  "(1)  Is  plaintiff  the 
owner  of  a  certain -merchant  mill  in  the  county  of  McDowell,  on  Mill  creek? 
Annoer,  Yes.  (2)  Is  plaintiff  In  possession  of  a  certain  merchant  mill  in 
McDowell  county,  on  Mill  creek?  A.  Yes.  (3)  Did  defendant  unlawfully 
divert  a  stream  of  water  near  the  top  of  the  Blile  Bidge,  and  thereby  carry 
mud  and  earth  and  sand  into  the  mill-pond  at  said  mill,  and  fill  it  up,  in  whole 
or  in  part?  A.  Yes.  (4)  Did  defendant  willfully  divert  a  stream  of  water 
near  the  top  of  the  Blue  Bidge,  and  thereby  carry  mud  and  earth  and  sand 
v.48.E.no.6— 30 
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into  said  mill-pond,  and  fill  it  up,  in  whole  or  in  part?    A.  Yes.    (5)  What 
damages,  if  any,  is  the  phiintiff  entitled  to  recover?    A.  SSOO."    Judgment 
being  rendered  upon  the  verdict  «igain8t  defendant,  he  appeals. 
P.  /.  Sinclair,  for  plaintiff.    D,  Schenok  and  C.  M.  Bu9hee,  for  defendant. 

Mesbimon,  J.  The  plaintiff  alleges  in  the  oomplaint  that  he  is  the  owner 
of  a  valuable  grist-mill,  situate  at  tlie  foot  of  the  Blue  Ridge  mountains,  near 
to  a  bold  stream  that  descends  rapidly  from  the  side  of  that  mountain,  called 
'*Mill  Creek."  The  machinery  of  this  mill  is  moved  by  the  application  of 
water  from  chat  stream,  accumulated  in  a  pond  produced  by  a  dam  across  the 
stream .  About  six  miles  above  the  mill,  the  railroad  of  the  defendant  stretches 
along  the  steep  side  of  the  mountain.  At  a  point  on  it  called  **^Mud  Gut,"  an 
area  of  six  or  seven  acres  of  earth  slipped  down  from  the  side  of  the  moun- 
tain towards  apd  upon  the  defendant's  road,  obstructing  and  rendering  the 
same  useless  until  such  earth  should  be  removed.  This  the  defendant  did  by 
a  process  of  powerful  sluicing,  which  carried  the  earth,  including  mud,  sand, 
and  rocks,  into  the  creek  mentioned,  which  swept  much  of  the  same  into  the 
plaintiff's  pond,  nearly  filling  it,  and  thus  obstructing  the  use  of  the  wator  in 
running  the  machinery  of  his  mill.  The  pla,intiff  brought  this  action  to  i^ 
cover  damages  from  the  defendant,  thus  occasioned,  sustained  by  him.  The 
defendant  in  its  answer  denied  most  of  the  matorial  allegations  of  the  com- 
plaintr  and,  particularly,  for  the  present  purpose,  that  the  plaintiff  was  the 
owner  of  the  mill,  and  the  land  on  which  the  same  was  situato,  including  the 
pond.  On  the  trial,  the  evidence  produced  tended  strongly  to  prove  that  on 
the  twelfth  day  of  June,  1879,  before  the  time  of  the  injury  complained  of, 
the  plaintiff  had  conveyed  the  land  mentioned,  including  the  mill,  to  a  trus- 
tee, for  the  benefit  of  his  wife  and  son,  as  in  the  deed  provided;  that,  during 
the  continuance  of  the  alleged  injury,  this  deed  continued  operative,  and  had 
full  force  and  effect,  nntil  the  twelfth  of  October,  1885,  when  it  was  declared 
inoperative  and  void  by  a  judicial  decree,  the  ground  of  the  decree  being  that 
the  deed  had  been  executed  by  mistake  and  misapprehension  of  the  draughts- 
man thereof,  as  to  the  purpose  of  the  plaintiff  in  executing  the  same,  as  to 
the  extent  of  the  estate  intended  to  be  conveyed;  that  the  plaintiff  had  only 
the  naked  possession  of  the  land  and  the  mill,  certainly,  until  the  date  of  the 
decree  mentioned.  Among  other  things,  the  counsel  for  the  defendant  re- 
quested the  court  to  instruct  the  jury  as  follows:  "(1)  That  the  proceedings 
of  record  offered  by  plaintiff  to  cancel  the  deed  of  D.  C.  Salisbury  to  Beid  are 
irregular  and  void;  that  it  cannot  vest  a  title  in  Salisbury  by  relation  back 
so  as  to  sustain  this  action  as  owner  of  said  land.  Therefore  you  should  find 
the  first  issue  *No;'  that  is,  that  D.  C.  Salisbury  is  not  tlie  owner  of  the 
land. "  But  the  court  declined  to  give  the  same,  and,  on  the  contrary,  said  to 
them:  ''If  you  believe  the  testimony,  your  response  to  the  first  and  second 
issues  should  be  <Yes.'"  The  second  issue  submitted  was,  "Is  plaintiff  in 
possession  of  a  certain  merchant  mill  in  McDowell  county,  on  Mill  creek?** 
Under  the  instructions  given,  the  jury  found  both  issues  in  the  aflirmative. 
As  to  damages,  the  court  gave  this  instruction:  "If  you  have  been  satisfied 
by  the  testimony  that  the  defendant,  by  the  process  of  sluicing,  unlawfully 
washed  the  soil  into  Mill  creek,  and  so  on  down  into  plaintiff's  pond,  so  as  to 
injure  its  capacity,  and  so  impair  the  value  of  plaintiff's  mill,  you  will  pro- 
ceed to  the  fifth  issne,  and  inquire  what  damage  has  resulted  to  the  plaintiff 
by  reason  thereof.  What  is  the  difference  between  the  property  as  it  was  be- 
fore and  as  it  became  by  reason  of  the  sluicing  of  Mud  cut?  And,  in  reaching 
your  conclusion  on  this  point,  you  may  consider  the  continuance  or  the  per- 
manence of  the  injury,  if  the  testimony  satisfies  you  to  that  effect;  and,  on 
the  other  hand,  the  probable  cost  of  cleaning  out  the  pond,  and  putting  it  in 
condition  to  afford  as  good  a  flow  of  water  as  before  the  sluicing."  The  jury, 
in  rendering  their  verdict,  gave  the  plaintiff  the  full  measure  of  damages. 
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There  was  judgment  in  his  favor  for  the  sqjne,  and  the  defendant  appealed  to 
this  couit. 

When  this  case  was  before  us  by  a  former  appeal, — the  facts  appearing  then 
substantially  as  they  do  now,  except  that  the  deed  of  conveyance  executed  by 
the  plaintiff  to  the  trustee  mentioned  has  been  decreed  to  be  inoperative, — we 
then  decided  that  the  possession  and  use  of  the  mill  by  the  plaintiff  were  such 
as  entitled  him  to  maintain  hisactlon  against  the  defendant,  and  recover  such 
damages  as  he  sustained  by  reason  of  the  injury  complained  of  by  him,  al- 
though the  trustee  might  also  sue  the  defendant  in  a  separate  action,  and  re- 
cover like  damages  for  such  injury  as  might  affect  the  land,  including  the 
mill,  to  the  detriment  of  the  owners  thereof;  that  is,  the  trustee  and  thecestuia 
que  trust.  The  right  and  the  cause  of  action  of  the  plaintiff,  and  the  same 
of  the  trustee,  as  against  the  defendant,  arising  out  of  the  alleged  injury,  were 
plainly  pointed  out  as  separate  and  distinct,  each  from  the  other.  Exactly 
what  was  the  character  and  extent  of  the  plaintiff's  possession  did  not  then 
appear,  and  now  it  is  left  largely  to  conjecture.  It  seems  that  confusion  and 
misapprehension  on  the  first  trial  of  the  action  grew  out  of  the  fact  that  he 
regarded  himself  as  the  absolute  owner  of  the  mill,  and  the  land  on  which  it 
was  situate,  and  the  same  to  a  large  ex  tent  pre  vailed  at  the  last  trial.  Indeed, 
it- seems  that  he  was  at  the  latter  trial  regarded  as  the  owner  of  the  mill,  as 
having  sustained  damages  as  such  owner,  and  therefore  was  allowed  to  recover 
damages  for  the  whole  injuries  done  to  the  property.  This  was  not  in  har- 
mony with  what  we  decided  and  said  in  the  former  appeal.  What  we  then 
said  is  pertinent  and  applicable  here  in  material  respects,  except  in  so  far  as 
it  may  be  modified  by  the  fact  that  the  deed  of  conveyance  to  the  trustee  was 
decreed  to  be  inoperative.  See,  in  this  connection,  Salisbury  r.  Railroad,  91 
N.  C.  490.  It  was  a  serious  mistake  to  treat  the  plaintiff  as  the  owner  of  the 
mill.  While,  ordinarily,  in  a  case  like  this,  the  plaintiff  in  possession  is  pre- 
sumed to  be  the  owner  of  the  property  injured,  it  becomes  other  wise  when  his 
title  to  the  land  is  put  in  issue,  and  the  evidence  proves  that  he  is  not  the 
owner,  but  has  a  naked  possession,  or  a  possession  coupled  with  a  particular 
interest.  In  this  case,  he  can  only  recover  damages  to  the  extent  his  posses- 
sion, whatever  its  nature,  has  sustained  injury;  and  the  owner  may  do  like- 
wise as  to  the  injury  sustained  by  him  in  a  separate  action.  A  party  cannot 
be  allowed  to  recover  damages  for  injury  to  the  property  of  another  person  as 
to  which  he  is  not  Interested.  Accepting  the  deed  of  conveyance  executed  by 
him  to  the  trustee  mentioned  as  having  been  properly  executed,  proven,  and 
registered,  he  was  not  the  owner  thereof  next  thereafter  until  that  deed  was 
decreed  to  be  inoperative  and  void.  It  appears  that  it  was  decreed  to  be  in- 
operative only  because  of  mistake.  It  was  not,  in  any  view  of  it,  absolutely 
void;  it  was  only  voidable.  The  plaintiff  might  at  any  time  have  ratified  it; 
indeed,  he  did  dot  seek  to  avoid  it  for  more  than  six  years  after  be  executed  it. 
While  it  continued  operative,  and  at  the  time  of  the  injury  complained  of,  the 
legal  title  to  the  mill  was  in  the  trustee,  and,  accepting  the  evidence  of  the 
plaintiff  as  true,  the  former  had  a  distinct  cause  of  action  against  the  defend- 
ant, arising  out  of  the  injury  alleged,  as  certainly  as  the  plaintiff  had.  He 
might  have  brouglit  and  maintained  his  action,  and,  if  he  hud  made  proof  of 
his  cause  of  action,  he  would  have  recovered  damages  done  to  the  property  to 
the  extent  he  sustained  injury  as  the  owner  of  it.  The  plaintiff  was  not  in- 
terested in  and  had  no  right  to  this  damage;  he  was  only  entitled  to  damages 
to  the  extent  that  his  possession  was  injured,  and  the  measure  of  his  damage 
depended  upon  the  character  of  liis  possession.  If  he  had  a  mere  naked  pos- 
session, the  measure  of  his  damage  would  be  nominal;  if  he  had  a  possession 
coupled  with  an  interest,  it  would  be  greater  and  substantial,  more  or  less, 
as  that  interest  might  be  more  or  less  important,  and  affected  to  a  greater  or 
less  degree.  We  cannot  conceive  of  a  just  reason  why  the  plaintiff  should  be 
allowed  to  recover  damages  sustained  by  the  trustee,  the  owner  of  the  prop- 
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eily;  and,  if  this  were  allowed,  the  defendant  would  not  be  protected  against 
'  a  recovery  bj  the  trustee  as  to  his  separate  cause  of  action.    11  would  be  man- 
ifestly unjust  and  iniquitous  to  allow  such  results  to  happen. 

But  it  is  contended  that,  inasmuch  as  the  deed  mentioned  was  annulled  by 
a  Judicial  decree,  the  plaintiff  is  in  no  wise  affected  by  it;  that  the  annulment 
relates  back  to  the  time  of  its  execution,  and  the  plaintiff  stands  in  relation  to 
the  injury  complained  of  just  as  if  he  had  never  executed  the  deed.  This  view 
cannot  be  sustained.  The  deed  was  not  void;  it  was  only  voidable,  as  indi- 
cated above,  and  without  reference  to  how  and  to  what  extent  the  rights  of 
tlie  parties  to  it  may  be  affected  by  the  decree  of  annulment  as  among  them- 
selves, it  could  not  affect  third  parties,  without  notice,  to  their  prejudice  as  to 
rights  and  advantages  that  they  acquired  under  and  by  virtue  of  it.  If,  for 
example,  the  trustee,  as  indicated  above,  had  a  cause  of  action  against  the  de- 
fendant, and  recovered  judgment  for  damages,  as  he  might  have  done,  and  the 
defendant  paid  the  same,  surely,  in  that  case,  the  plaintiff,  after  the  aunui- 
ment  of  the  deed,  could  not  again  recover  the  same  damages.  And  if  the 
trustee  had  such  cause  of  action,  and  the  defendant  had  amicably  paid  the 
damages  agreed  upon,  and  taken  a  proper  acquittance,  the  plaintiff  could  not, 
after  the  deed  was  declared  inoperative,  recover  the  same  in  this  or  any  action, 
because  it  would  be  grossly  unjust  to  allow  innocent  third  paities  to  be  prej- 
udiced by  the  acts  of  parties  to  the  advantage  of  the  latter,  over  which  acts 
the  former  had  and  could  have  no  control.  Nor  could  the  decree  of  annulment 
have  the  effect  to  incorporate  into  the  plaintiff^s  cause  of  action  sued  upon 
another  cause  of  action  that  he  did  not  possess  at  the  time  his  action  began* 
but  acquired  afterwards.  The  plaintiff's  cause  of  action  must  generally  ex- 
ist, and  be  his,  at  the  time  he  brings  his  action;  otherwise,  he  might  enlarge 
its  compass  indefinitely,  and  impair  the  integrity  and  order  of  procedure. 
The  course  of  procedure  must  be  observed  and  upheld,  however  convenient  it 
might  be  in  this  and  like  particular  cases  to  depart  from  it.  While  the  de- 
fendant was  not  entitled  to  have  the  special  instruction  indicated  given  pre- 
cisely as  prayed  for,  we  think  the  court  should  have  given  so  much  of  it  as 
was  material  and  pertinent.  If  the  deed  was  proven  and  registered,  as  it 
seems  it  wa!ls,  the  court  ought  to  have  instructed  the  jury,  in  substance,  that, 
under  the  circumstances  and  for  the  purposes  of  this  action,  the  plaintiff  was 
not  the  owner  of  the  mill,  and  the  )and  on  which  it  was  situate;  that,  if  they 
believed  the  evidence,  he  had  possession  of  the  land  and  mill,  and  used  the 
same;  and  to  have  directed  their  attention  to  the  character,  extent,  and  pur- 
pose of  his  possession,  and  the  injury  done  to  the  same  occasioned  by  the  acts 
of  the  defendant,  through  its  agents,  as  developed  by  the  evidence. 

There  must  be  a  new  trial.  To  that  end  let  this  opinion  be  certified  to  the 
superior  court.    It  is  so  ordered. 


(98  N.  C.  626) 

Carolina  Cent*  B.  Co.  o.  McCaskill. 
(Supreme  Cowrt  of  North  Ca/rol4na.    December  80, 1887.) 

1.  EnoTMBNT— Bbttbrments— OoDB  N.  O.  $§  478,  476— Prima  Facib  Titls. 

Upon  proof  of  prima  fade  title  and  actual  possession,  defendant,  in  an  action  of 

Sossession,  is  entitled  to  the  benefit  of  Code  N.  G.  §§  473.  476,  which  provide  that  a 
ef endant  in  an  action  for  possession  of  realty  shall  be  allowed  the  value  of  perma- 
nent improvements  made  by  him  under  color  of  title,  with  reason  to  believe  such 
title  good. 

2.  Samb—Bibttbbmbnts—Bblief  IN  Vauditt  ov  Title— BviDBKCB. 

Under  an  instruction  that  defendant  could  recover  for  improvements  only  when, 
under  the  statute,  he  had  reason  to  believe  his  title  to  the  lands  recovered  by  plain 
tift  to  be  good,  the  admission  of  testimony  as  to  his  belief,  when  erecting  a  structure 
on  the  land,  is  non-prejudicial. 
8.  Samb— BbttbrmbntS'-Olaim  fob— Valub. 

The  court  submitted  an  issue  to  the  jury  as  to  the  value  of  certain  premises,  em- 
bracing the  improvements  sought  to  be  recovered.    Held,  that  the  refusal  to  sub 
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mit  the  question  how  much  the  value  of  the  land  had  been  enhanced  by  such  im- 
provements was  not  error,  as  the  issue  was  substantially  covered  by  that  submit- 
ted. 

4.  Same. 

Where  plaintiff  company  had  not  ^ven  defendant  notice  in  writing  of  the  title 
under  which  it  claimed,  to  preclude  defendant  from  recovering  the  value  of  the 
whole  improvements  placed  upon  plaintiff's  land,  less  aUowanoe  for  use  and  occu- 
pation, it  cannot  complain  of  an  instruction  that  tne  value  should  not  be  estimated 
by  the  cost  of  the  improvements,  but  by  what  the  premises  had  been  enhanced  in 
value. 

5.  Same— Bettebmbnts— LisN  fob— Enforcement. 

Code  N.  C.  $S  478,  479,  provide  for  the  rendition  of  a  judgment  for  the  amount  of 
allovTance  for  improvements  put  upon  lands  recovered  from  defendant,  and  that  it 
shall  constitute  a  lien  thereon.  Plaintiff,  a  railroad  company,  claimed  that  such  lien 
could  not  be  enforced  agpoinst  its  right  of  way.  Held  that,  although  that  may  be  so 
on  account  of  public  considerations,  defendant  may  have  execution  against  plain- 
tiff's property  without  regard  to  the  lien. 

6.  Same— Betterments— Rbvibw  of  Award. 

Under  Code  N.  C.  §  476,  it  is  within  the  province  of  the  Jury  to  assess  the  allow- 
ance for  improvements  put  upon  lands  held  under  color  of  title,  and  the  trial  court, 
in  its  discretion,  may  set  the  award  aside,  but  it  cannot  be  reviewed  on  appeaL 

Appeal  from  superior  court,  Robeson  county;  Walter  Clark,  Judge. 

John  C.  McCaskill,  defendant  in  an  action  instituted  by  the  Carolina  Cen- 

.   tral  Railroad  Company,  for  the  possession  of  lands,  petitioned,  after  judgment 

against  him,  for  the  allowance  of  the  value  of  imp>rovemeiits,  under  Code  N. 

C.  S§  473,  476.    Judgment  for  petitioner,  and  the  railroad  company  appeals. 

Burwell  &  Walker,  John  D,  8haw,  and  BatcTielor  <fe  Devereux,  for  appel- 
lant.    Frank  McNeill  and  Wm.  Black,  for  appellee. 

Merrimon,  J.  This  action  was  brought  to  recoyer  possession  of  a  speci- 
fied parcel  of  land,  part  of  the  right  of  way,  situate  in  the  town  of  Shoe  Heel, 
of  the  plaintiff  railroad  company.  The  pleadings  raised  issues  of  fact.  There 
was  a  trial,  and  the  plaintiff  obtained  judgment;  whereupon  the  defendant 
filed  his  petition  in  the  action  as  allowed  by  the  statute,  (Code,  §  473,)  alleg- 
ing that  he,  while  holding  the  premises  under  color  of  title,  believed  by  him  to 
be  good,  made  permanent  improvements  thereon  by  erecting  a  large  brick 
store-house  at  the  cost  of  about  $2,500;  and  praying  that  be  be  allowed  for 
the  same  over  and  above  the  value  of  the  use  and  occupation  of  such  land  by 
him,  etc.  Tbe  plaintiff  filed  its  answer  thereto,  denying  the  material  allega- 
tions thereof,  the  right  of  the  defendant  to  the  relief  demanded,  or  any  such 
relief,  etc.;  thus  raising  issues  of  fact.  Afterwards  the  court  submitted  is- 
sues to  the  jury  as  follows,  to  which  they  responded  as  indicated  at  the  end  of 
each:  "(1)  Did  McCaskill,  while  erecting  the  store,  have  reason  to  believe  the 
title  good  under  which  he  was  holding  the  premises?  Answer,  Yes.  (2)  How 
much  is  the  value  of  the  premises  at  this  time  enhanced  by  such  improve- 
ments? A,  $3,000.  (3)  How  much  is  the  value  of  the  use  and  occupation  of 
the  lot?  A,  $50  per  year."  The  plaintiff  requested  the  court  to  submit  the 
following  issue  also,  which  it  declined  to  do,  and  this  refusal  is  assigned  as 
error:  "Does  the  building  erected  by  the  defendant  meliorate  and  improve  the 
premises  for  the  purpose  of  the  plaintiff  railroad?" 

The  following  is  so  much  of  the  case  settled  on  appeal  as  it  is  necessary  to 
set  forth  here:  The  defendant  introduced  a  grant  from  tbe  state  to  David 
Allison,  dated  June  27,  1795;  deed  from  McCoy  to  Robert  Hughes,  dated 
August  11,  1851;  deed  from  McCoy  to  Robert  Hughes,  dated  July  1,  1834; 
deed  from  Caroline  Gordon  to  John  Patterson,  dated  January  19,  1866;  deed 
from  R.  McMillian,  sheriff,  to  Giles  Leitch,  May  27,  1877;  deed  from  A. 
Leitch  and  wife  to  J.  C.  McCaskill,  dated  May  9, 1883;  deed  from  Robbinson 
to  J.  C.  McCaskill,  dated  June  11, 1883.  Alfred  Rowland,  introduced  for  de- 
fendant, testified  that  Giles  Leitch  was  dead,  and  Mrs.  Robbinson  and  A. 
Leitch  were  his  heirs.  J.  C.  McCaskill,  a  witness  in  his  own  behalf,  testified 
that  the  deeds  introduced  covered  the  land  recovered  by  plaintiff  in  this  action  • 
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that  he  built  the  brick  store;  that  the  yalue  of  the  land  was  enhanced  by  it 
4B3,500.  He  began  building  the  store  in  the  fall  of  1883,  and  finished  in  the 
spring  of  1884;  bought  the  land  to  build  on  it.  Built  to  edge  of  street,  not 
knowing  he  would  ever  be  troubled.  The  street  between  store  and  railroad 
track  is  a  public  street,  and  is  50  feet  wide.  There  was  an  agent  of  railroad 
at  depot,  within  a  hundred  yards  of  store.  Saw  this  agent  every  day.  Saw 
superintendent  of  raihoad  after,  and  talked  with  him  before  and  while  build- 
ing  store.  No  objection  from  either  of  them  or  any  one  else.  Ran  his  line 
by  his  deeds,  and  it  went  to  railroad  ditch,  within  a  few  feet  of  track.  Wit- 
ness said  he  built  the  store,  believing  his  title  to  be  good,  (exception  by  plain* 
tiff  overruled;)  that  .John  Patterson,  and  those  under  whom  be  claimed,  have 
been  in  possession  ever  since  1868  up  to  the  time  defendant  took  possession. 
There  is  a  public  street  in  front  of  store  which  crosses  railroad  at  right  an- 
gles. It  is  a  brick  store,  91  feet  by  20  feet;  store  below  and  eight  rooms 
above.  What  the  store  and  lot  would  sell  for  now  he  cannot  say.  He  thought 
deed  ran  to  railroad  ditch.  Did  not  disclaim  title  in  this  suit  to  land  between 
store  and  railroad.  Did  not  deny  being  in  possession  of  this  lot.  Did  take  a 
deed  in  1870  for  a  lot  of  land  on  opposite  side  of  railroad,  conveying  the  land 
up  to  edge  of  track.  In  that  deed  the  railroad  right  of  way  was  excepted  in  the 
warranty  clause.  No  definite  amount  was  excepted.  Understood  that  under 
that  deed  he  did  not  have  any  claim  for  what  plaintiff  would  condemn  under 
its  claims  for  right  of  way.  Always  understood  that  on  the  opposite  side  of 
railroad,  because  the  depot  was  located  on  that  side,  the  right  of  way  was 
100  feet,  and  on  this  side  30  feet.  Built  a  house  on  opposite  side,  within  100 
feet.  Could  not  find  anywhere  that  the  right  of  way  had  been  condemned  or 
otherwise  acquired  by  railroad  company.  That  he  consulted  counsel  as  to 
whether  railroad  company  had  any  claim  on  the  land,  and  in  oonsequence  of 
his  conversation  with  counsel  he  believed  that  the  railroad  company,  not  hay- 
ing condemned  the  land,  have  no  right  to  it.  Thought  that  railroad  company 
only  had  the  right  to  enough  land  to  run  on,  except  when  it  had  been  con- 
demned. Ck>unsel  consulted  was  attorney  for  Leitch,  his  vendor,  and  he  said 
there  was  no  record  of  condemning  the  land.  There  was  a  shanty  five  or  six 
feet  further  off  than  store.  Did  not  try  to  get  land  shanty  was  on  from 
Jones.  This  shanty  was  used  and  claimed  by  railroad  when  he  bought  the 
land,  and  was  on  same  side  of  railroad  as  the  store.  Does  not  remember, 
while  building  store,  he  was  told  by  Sharpe,  in  presence  of  Parham,  that  he 
was  building  on  right  of  way.  Never  had  any  notice  till  suit  was  brought 
Building  was  then  all  complete,  except  painting  inside.  Don't  remember  any 
conversation  before  roof  was  put  on.  Did  not  offer  other  land  to  railroad  for 
land  this  shanty  was  on.  Went  to  Rowland,  attorney,  because  he  f  witness) 
wanted  possession  of  shanty,  and  to  know  if  there  would  be  anytrouole  about 
it.  Shanty  embraced  in  his  deed.  Fair  rental  value  of  land  on  which  store 
is  located,  not  induding  rental  of  store,  is  $25  or  $30  per  year.  Patterson  *8 
store  was  on  land  where  my  store  is  and  was  also  nearer  railroad  than  this 
store.    The  actual  cost  of  brick  store  is  $3,000. 

Plaintiff  introduced  papers  in  this  case:  Former  case  on  appeal  to  supreme 
court;  judgment  of  superior  court,  and  judgment  of  supreme  court;  act  incor- 
porating Wilmington,  Charlotte  &  Rutherford  Railroad  Company,  thirteenth 
February,  1855;  acts  incorporating  Carolina  Central  Railroad  Company,  twen- 
tieth February,  1873  and  1881;  deed  from  J.  H.  PoUar  to  Carolina  Central 
Railroad,  seventeenth  May,  1873:  deed  from  Stedman  &  Davis  to  French  and 
others,  twenty-fifth  June,  1880. 

Sharpe,  a  witness  for  plaintiff,  testified  that  he  told  McCaskill  he  gave  him 
notice  that  he  was  building  on  the  right  of  way,  and  that  McCaskill  offered 
to  give  another  piece  of  land  for  railroad  right  of  way  on  this  tract.  The 
house  was  not  then  roofed,  and  no  floors.  There  were  no  windows  on  side 
of  store  next  to  railroad. 
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S.  W.  Parham,  witness  for  plaintiff,  testified:  Heard  Sharpe  tell  McCas- 
kill  be  was  unfortunate,  that  he  had  put  his  house  on  right  of  way.  The 
walls  were  then  up,  but  store  not  finished, — no  roof  or  floors.  There  were 
nine  windows  on  side  of  store  next  to  railroad.  This  was  in  February  or 
March,  1884. 

Jones,  the  superintendent,  and  witness  for  plaintiff,  testified:  McCaskiU^s 
store  is  on  right  of  way  of  railroad  company.  The  railroad  has  no  use  for  it. 
The  store  is  about  50  feet  from  track,  and  within  the  100  feet  right  of  way, 
and  it  cannot  be  used  for  any  railroad  purpose.  The  store  obstructs  the  view 
of  track  from  persons  traveling  %he  street  in  front  of  the  store,  which  street 
crosses  the  railroad. 

Plaintiff  then  asked,  by  its  counsel,  the  following  instructions:  (1)  That 
if  the  jury  believe  the  evidence,  they  will  respond  to  the  first  issue,  *'No;'* 
(2)  that  if  the  jury  believe  the  testimony,  they  will  respond  to  the  second 
issue,  '* Nothing;"  (3)  that  il  the  Carolina  Central  Railroad  had  a  house  on 
the  land*  and  in  actual  possession  of  the  same  at  the  time  he  topk  his  deeds, 
then  he  is  presumed  to  know  the  extent  and  nature  of  the  claim  of  the  rail- 
road to  the  same;  (4)  that  if  the  jury  believe  the  testimony,  the  house  built 
by  McCaskiU  was  an  obstruction  and  not  an  improvement;  (5^  that  if  the 
jury  believe  the  evidence,  McCaskiU  had  no  color  of  title  to  the  premises. 
His  honor  gave  plaintiff's  third  prayer  for  instructions,  and  charged  the  jury 
that  if  they  found  from  the  evidence  that  McCaskiU,  whUe  erecting  the  store, 
had  color  of  title,  and  that  he  not  only  beUeved,  but  had  reason  to  beUeve,  the 
title  good  under  which  he  was  holding  aaid  premises,  they  would  respond  to 
the  first  issue,  '*  Yes;"  otherwise,  "No," — as  the  burden  was  on  the  defendant 
to  make  out  his  claim  by  a  pi*eponderanee  of  the  evidenoe;  that  it  was  not 
what  McCaskiU  believed,  but  what  there  was  reason  to  beUeve;  that  McCas- 
kiU must  not  only  believe  liis  title  good,  but  that  under  the  statute  he  must 
have  reason  to  believe  it  good,  and  that  the  jury  must  determine  this  from 
the  evidence;  that  if  the  jury  find  the  first  issue,  "Yes,''  then  they  would 
say  from  the  evidence  how  much,  if  any,  the  value  of  the  premises  at  this 
time  was  enhanced  by  such  improvements;  that  they  should  only  estimate 
such  improvements  as  were  made  before  notice  given,  if  notice  was  given, 
and  that  such  improvements  should  not  be  estimated  by  the  actual  cost  in 
making  the  same,  but  by  the  enhanced  value  they  gave  to  the  premises;  that 
if  they  found  the  first  issue,  "No,"  then  they  need  not  consider  the  other 
issues;  that  if  they  found  the  first  issue^  "Yes,"  then,  after  determining  the 
second  issue,  they  would  pass  to  the  third,  and  would  determine  from  the  evi- 
dence the  clear  annual  value  of  the  premises,  exclusive  of  the  addition  to  the 
rental  value  by  reason  of  improvements  put  upon  the  same  by  defendant  from 
the  ninth  day  of  May,  1888,  to  date.  For  the  refusal  to  charge  as  requested, 
and  to  the  charge  as  given,  the  plaintiff  excepted.  Motion  for  judgment 
upon  the  evidence  non  obstante  veredicto  refused.  Motion  for  new  trial  over- 
ruled; judgment  for  defendant;  appeal  by  plaintiff. 

The  assignment  of  error,  in  that  the  court  refused  to  submit  to  the  jury  the 
issue  proposed  by  the  defendant,  cannot  be  sustained,  because  the  second  issue 
submitted  by  the  court,  in  substance  and  effect,  embraced  the  same  inquiry 
proposed.  The  jury  might  have  responded  to  the  latter  issue  that  the  alleged 
improvement  did  not  enhance  the  value  of  the  premises  in  any  degree.  The 
counsel  of  the  defendant  might,  perhaps  did,  so  argue  to  them,  and  the  court 
80,  in  effect,  instructed  them  in  saying  "that  they  should  only  estimate  such 
improvements  as  vrere  made  before  notice  given,  if  notice  was  given,  and 
such  improvements  should  not  be  estimated  by  the  actual  cost  in  making  the 
same,  but  by  the  enhanced  value  they  gave  to  the  premises."  It  is  suflQcient 
to  submit  the  issue  raised  by  the  pleadings  in  such  intellig^it  shape  as  wUl 
eUdt  the  finiUng  of  the  constituent  fact  or  facts  to  be  ascertained  by  it* 

Nor  has  the  objection  that  the  defendant  was  allowed,  in  testifying  on  the 
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trial  in  his  own  behalf,  to  say  that  ''he  bailt  the  store  believing  his  title  to 
be  good,"  substantial  force.  The  latter  part  of  the  expression  was  rather  In- 
cidental, and,  moreover,  it  would  seem  that,  where  the  belief  of  a  party  in  a 
particular  respect  is  directly  in  question,  he  being  a  competent  witness  in  his 
own  behalf,  he  might  say  what  his  belief  was,  his  evidence  in  this  respect 
to  be  heard  and  weighed  by  the  jury  j  ust  as  other  evidence.  But  if  this  were  not 
so,  the  court,  we  think,  obviated  so  slight  an  objection  by  instructing  the 
jury  "that  it  was  not  what  McCaskill  [the  defendant]  believed,  but  what 
there  was  reason  to  believe;  that  McCaskill  must  not  only  believe  his  title 
good,  but,  under  the  statute,  he  must  have  reason  to  believe  it  good;  and  the 
jury  must  determine  this  from  the  evidence."  This  was  strongly  cautionary 
and  explanatory. 

The  statute  (Ckxie,  §§  473,  476)  provides,  among  other  things,  that  "any 
defendant,  against  whom  a  judgment  shall  be  rendered  for  land,  may,  at  any 
time  before  the  execution  of  such  judgment,  present  a  petition  to  the  court 
rendering  the  same,  stating  that  he,  or  those  under  whom  he  claims,  while 
holding  the  premises  under  a  color  of  title,  believed  by  him  or  them  to  be 
good,  have  made  permanent  improvements  thereon,  and  praying  that  he  may 
be  allowed  for  the  same,  over  and  above  the  value  of  the  use  and  occupation 
of  such  land, "  etc.  "  If  the  jury  shall  be  satisfied  that  the  defendant,  or  those 
imder  whom  he  claims,  made  on  the  premises,  at  a  time  when  there  was  rea- 
son to  believe  the  title  good  under  which  he  or  they  were  holding  the  said 
premises,  permanent  and  valuable  improvements,  they  shall  estimate  in  his 
favor  the  value  of  such  improvements  as  wereso  made  before  notice  in  writing 
of  the  title  under  which  the  plaintiff  claims,  not  exceeding  the  amount  act- 
ually expended  in  making  them,  and  not  exceeding  the  amount  to  which  the 
value  of  the  premises  is  actually  increased  thereby  at  the  time  of  the  assess- 
ment." Kow,  applying  this  statutory  provision,  it  was  properly  conceded  on 
the  argument  by  the  counsel  of  the  plaintiff  that  the  defendant  on  the  trial 
showed  color  of  title  while  holding  the  premises  and  constructing  the  alleged 
improvement;  but  they  earnestly  contended  that  the  latter  bad  reason  to  be- 
lieve that  the  title  under  which  he  and  those  under  whom  he  claimed  were 
holding  the  premises,  while  erecting  the  alleged  permanent  improvement 
thereon,  was  not  good,  and  therefore  he  was  hot  entitled  to  any  allowance  for 
supposed  betterments. 

On  the  trial,  the  defendant,  by  evidence  not  controverted,  showed  title  in 
hlmBelt  prima  fa4de,  and  his  possession  of  the  land  in  question,  and,  nothing 
to  the  contrary  appearing,  he  had  reason  and  the  right  to  believe,  and  it  must 
be  taken  that  he  did  believe,  his  title  was  good  while  he  constructed  the  alleged 
improvements.  This  much  having  been  shown,  the  burden  was  on  the  plaintiff 
to  show  otherwise  and  to  the  contrary.  There  was  no  positive  evidence  to 
prove  that  the  defendant  had  actual  knowledge  affording  reason  to  believe 
his  title  was  not  good.  On  the  contrary,  it  wasdn  evidence  that  he  was  ad- 
vised by  the  counsel,  in  whom  he  might  confide  as  to  such  matter,  that  his 
title  was  good .  But  it  is  insisted  that  he  was  charged  sufiiciently  with  con- 
structive notice  that  there  was  evidence,  not  controverted,  of  matters,  things, 
and  transactions,  of  which  he  at  least  had  constructive  knowledge,  which, 
from  the  beginning  of  his  supposed  title,  constituted  reason  to  believe  his 
title  was  noc  good.  In  view  of  the  evidence  produced  on  the  trial,  and  a 
proper  interpretation  of  the  statutory  provision  cited,  we  cannot  accept  that 
view  as  tenable.  This  provision  is  highly  remedial,  not  intended  to  favor 
one  party  to  the  prejudice  or  disadvantage  of  another,  but  to  place  the  par- 
ties interested,  as  nearly  as  may  be.  just  as  they  would  have  been  but  for  the 
honest,  not  unreasonable,  misapprehension  and  mistake  of  the  claimant  in 
placing  permanent  and  valuable  improvements  on  land  he  had  possession  of 
and  color  of  title  for,  really  believing  he  had  a  good  title  for  it.  By  the  words» 
"reason, to  believe  the  title  good,"  etc.,  is  not  meant  that  the  party  claiming 
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the  allowance  has  merely  constructdve  notice,  or  that  by  diligent  scrutiny  he 
might  have  learned  of  defects  in  his  title,  or  by  such  notice  and  scrutiny  he 
might  have  learned  of  a  better  title  in  some  other  person,  but  facts  and  cir- 
cumstances such  as  would  and  ought  reasonably  to  suggest  to  the  particular 
claimant  defects  in  his  title.  Hence  the  chief  justice  suid  with  pertinent 
force  in  Justice  v.  Baxter^  93  N.  C.  405,  that  "the  beneficent  provisions  of 
the  statute  would  be  defeated  by  a  construction  which  charges  the  bona  fide 
claimant,  under  a  deed  in  form  and  purpose  purporting  to  convey  a  peif ect 
title,  with  a  knowledge  of  imperfections  which  might  be  met  with,  in  the  de- 
duction of  his  own  title."  This  remark  applies  with  increased  force  when 
the  defect  is  found,  not  in  deducing  the  party's  own  title,  but  in  the  fact  of  a 
better  title  in  some  other  person,  not  suggested  by  anything  in  the  deed  or 
evidence  of  title  on  which  he  relies,  as  in  the  case  before  us.  (comparatively 
few  persons  are  familiar  with  their  titles  to  their  lands,  and  fully  advised  as 
to  the  goodness  or  badness  of  them,  although  the  muniments  of  title  adverse 
to  them  may  be  regularly  registered.  It  not  infrequently  happens  that  per- 
sons are  wholly  unconscious  for  years  of  latent  defects  in  the  title  of  their 
lands,  which,  when  they  become  known,  completely  overthrow  such  titles, 
and  this  is  none  the  less  true  because  the  evidence  of  the  better  title  in  some 
form  is  registered,  thus  giving  constructive  notice  of  it.  The  statute  under 
consideration  is  intended  to  hdp  the  party  thus  suffering  prejudice.  It  would 
serve  such  purpose  to  a  very  limited  extent  if  the  construction  insisted  upon 
were  adopted.  Reed  v.  Exum,  84  N.  C.  430;  8coU  v.  Battle,  85  N.  C.  184; 
Merritt  v.  Seottt  81  N.  G.  385.  The  inquiry  in  each  particular  case  is,  was 
the  misapprehension  and  mistake  one  that  might,  under  the  circumstances, 
be  reasonably  made?  This  must  depend  upon  the  facts  and  circumstances  of 
each  case  presented.  Hence  the  statute  leaves  it  to  the  jury,  under  the  ap- 
propriate instructions  from  the  court,  to  determine  whether  or  not  ''there 
was  reason  to  believe  the  title  good." 

The  plaintiff's  title  to  the  land  in  question  was  not  acquired  in  the  ordinary 
way.  How  it  derived  its  title,  and  what  land  it  embraced,  was  not  known  to 
most  people  along  the  line  of  its  road.  Indeed,  this  case  has  shown  that  able 
and  intelligent  lawyers  have  differed  widely  as  to  its  extent  and  character. 
The  land, — the  right  of  way, — was  not  laid  off  and  ascertained  by  metes  and 
bounds;  nor  did  the  plaintiff  have  actual  possession  of,  or  occasion  to  assert 
its  authority  actively  over,  much  of  it  outside  of  the  roadway.  The  evidence 
went  to  prove  that  the  plaintiff's  agents  saw  for  months  the  defendant  build- 
ing the  house  in  question  without  suggesting  its  right  to  the  land.  The  or^ 
dinary  citizens  knew  very  little  of  the  plaintiff's  charter,  or  the  rights,  priv- 
ileges, and  advantages  it  conferred,  nor  were  they  interested  sufficiently  to 
induce  them  to  examine,  much  less  scrutinize,  the  mortgage  in  evidence.  The 
other  evidence  of  the  plaintiff  tending  to  show  notice  of  defect  of  title  in  the 
defendant  was  not  by  any  means  conclusive.  Accepting  the  whole  evidence 
as  true,  the  ordinary  citizen  might  honestly,  not  unreasonably,  be  ignorant  of 
the  plaintiff's  title  to  the  land  in  question,  and  what  land  it  embr^ed.  The 
jury  might  find,  as  they  did,  in  view  of  all  the  facts  under  the  instruction  of 
the  court,  that  "there  was  reason  to  believe  the  title  was  good"  in  the  defend- 
ant. The  court  instructed  them  that  "the  burden  was  on  the  defendant  to 
make  out  his  claim  by  a  preponderance  of  the  evidence;  that  it  was  not  what 
McCaskill  believed,  but  what  there  was  reason  to  believe;  that  McCaskill  must 
not  only  believe  his  title  good,  but  that,  under  the  statute,  he  must  have  reason 
to  believe  it  good;  and  that  the  jury  must  determine  this  from  the  evidence." 
It  was  not  asked  to  make  its  instructions  more  definite.  The  evidence  did 
not  necessarily,  and  as  matter  of  law,  imply  that  the  defendant  had  reason  to 
believe  his  title  not  good.  It  was  therefore  a  question  for  the  jury  to  deter- 
mine whether  there  was  or  not,  and  they  settled  that  question  in  his  favor. 

There  was  evidence  of  an  improvement  placed  on  the  land  by  the  def end- 


Digitized  by 


Google 


474  80UTHEASTBRN   BEPORTEB.  [N.  C. 

ant,  permanent  in  its  nature ;  and  whether  it  was  of  any  yalae,  and  if  so  what, 
not  exceeding  what  it  cost,  and  not  exceeding  wliat  It  enhanced  the  value  of 
the  land,  were  questions  for  the  jury,  so  made  by  the  statute.  The  plaintiff 
cannot  complain  of  the  instructions  of  the  court  to  the  jury  in  this  respect. 
Indeed,  there  was  error,  if  at  all,  in  its  favor,  because  there  was  no  evidence 
of  notice  in  writing  of  the  title  under  which  the  plaintiff  claimed,  as  there 
must  have  been  to  preclude  the  defendant  from  having  the  value  of  the  whole 
improvement,  limited  only  as  above  indicated.  The  court  expressly  told  the 
Jury  that  they  should  not  estimate  the  value  of  the  improvement  **by  the  act- 
ual cost  in  making  the  same,  but  by  the  enhanced  value  they  gave  the  prem- 
ises. "  This  instruction  conforms  to  the  rule  prescribed  by  the  statute,  recog- 
nized and  settled  in  Weiherell  v.  Gorman^  74  N".  C.  608;  Daniel  v.  Crumpler, 
75  N.  C.  184;  Smith  v.  Stewart.  83  N.  C.  406.  The  court  might  have  gone 
further,  and  said  that,  in  so  estimating  the  value  of  the  improvement,  they 
should  have  in  view  the  nature  and  location  of  the  land,  as  well  as  the  house, 
and  also  the  reasonable  uses  to  which  the  whole  might  be  devoted:  but  it  was 
not  required  to  do  so,  and  as  the  general  rule  was  stated,  that  the  court  did 
not  go  further  into  details  is  not  error.  When  the  rule  of  law  applicable  is 
stated  clearly,  this  is  sufficient;  certainly,  unless  the  party  complaining  asked 
for  more  explicit  instruction  In  some  particular  respect. 

It  is  further  contended  that  the  statutory  provision,  the  benefit  of  which  the 
defendant  seeks,  does  not  apply  to  and  embrace  the  plaintiff,  and  therefore  it 
is  entitled  to  have  judgment  in  its  favor  non  obstante  veredicto.  We  can  see 
no  just  or  adequate  reason  why  it  does  not  so  apply.  The  plaintiff  is  the  sole 
and  exclusive  owner  of  the  land,  a  part  of  its  right  of  way,  for  the  purposes 
of  its  charter.  The  defendant  had  possession  of  and  color  of  title  to  it,  hav- 
ing reason,  as  the  jury  have  found,  to  believe  his  title  good;  and  while  he  so 
had  possession  and  color  of  title  he  made,  as  appears,  permanent  improve* 
mentson  it  of  value.  Why  shall  he  not  have  relief,— justice,— ras  in  other 
cases?  The  statute  (Code,  §  479)  provides  that  the  balance  ascertained  to  be 
due  the  defendant  in  cases  like  this  "shall  constitute  a  lien  upon  the  land  re- 
covered by  the  plaintiff  until  the  same  shall  be  paid." 

It  is  said  such  lien  cannot  attach  in  this  case,  because  the  land,  being  part 
of  the  plaintiff's  right  of  way  for  its  road,  cannot  be  sold  to  discharge  the 
lien.  This  may,  on  account  of  public  considerations,  be  so;  but  we  need  not 
now,  and  do  not,  decide  that  it  is  or  is  not,  because  the  statute  (Code,  §  478) 
provides  that  the  defendant  shall  have  judgment  fbr  such  balance  of  the  al- 
lowance in  his  favor,  as  well  as  the  lien,  and  such  judgment  may  be  enforced 
by  execution  against  the  property  of  the  plaintiff  without  regard  to  the  lien. 
It  is  said  the  plaintiff  does  not  want  the  house  in  question;  that  it  cannot  serve 
its  purposes;  and  it  would  rather  it  were  off  its  land.  But  any  other  plaintiff 
might  in  his  similar  case  say  just  as  much  and  as  truly.  The  jury  have  found 
that  the  improvement  is  valuable  just  as  they  do  in  other  like  cases;  that  it 
embraces  the  value  of  the  land  in  question,  without  regard  to  the  particular 
convenience,  preferences,  or  wants  of  the  plaintiff.  The  objection  in  this  and 
like  cases,  that  the  permanent  improvement  does  not  serve  the  plalntilTs  par- 
ticular convenience  or  wants,  is  not  a  valid  one,  if  there  is  an  enhancement  of 
the  value  of  the  land.  The  remedy  is  allowed  for  the  sake  of  justice,  although 
in  some  cases,  in  one  way  or  another,  it  may  work  more  or  less  hardship. 

It  is  compl^ned  that  the  allowance  was,  in  any  view  of  the  case,  much  greater 
than  the  enhanced  v^ue  of  the  property.  With  that  we  have  nothing  to  do. 
That  was  a  matter  for  the  jury,  unless  their  allowance  was  manifestly  too 
great,  in  which  case  the  judge  of  the  superior  court  might  and  ought  in'such 
cases  to  set  the  verdict  aside.  But  this  high  discretion  is  his,  not  ours,  and 
not  reviewable  by  us.    The  judgment  must  be  affirmed. 
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TXTTTLB  6t  al.  V.   BAINBT  €t  Ol. 

{9u/preme  Court  of  North  Carolincu    December  6, 1887.) 

I.  Btidenob — Handwriting — ^Knowledob  of. 

A  witness  testifying  to  handwriting,  swore  that  he  had  never  seen  the  deceased, 
his  unde,  write;  hat  nad  seen  many  letters  from  him  to  his  father,  and  the  address 
on  newspapers,  coming  ahnost  every  day,  in  the  same  handwriting,  and  a  message 
of  presentation  under  a  photograph  of  his  unde.  Held,  that  the  evidence  was  proi>- 
erly  admitted. 

B.  SaMB— DbCLUIATIONS— COBBOBOBATION. 

In  an  action  to  re-establish  an  unrecorded  deed  alleged  to  have  been  lost  a  witness 
testified  that  his  uncle,  now  dead,  read  the  deed  to  hun  and  his  sister,  and  that  after 
the  reading,  witness  said  to  his  sister,  **Now  you  know  whose  land  it  is;  we  have 
seen  the  deed.  **  His  sister  swore  to  the  same  facts.  Held,  that  the  evidence  of 
what  was  said  and  its  corroboration  by  the  sister  were  properly  admitted. 
8.  Dbb]>— Dblivbbt— Pbbsxtmption. 

In  an  action  to  re-establish  an  unrecorded  deed,  alleged  to  have  been  lost,  the  oonrt 
charged  that  if  the  jury  believed  that  the  grrantee  had  the  deed  in  his  possession, 
the  law,  under  all  tne  circumstances,  presumed  a  delivery,  from  that  possession, 
but  the  plaintiffs  must  establish  this  by  clear  proof.  HeUd^  that  the  instruction  re- 
Quired  the  presumption  to  be  inferred  from  proof  of  possession,  and  did  not  declare 
aelivery  as  a  presumption  of  law  from  the  possession. 

Appeal  from  superior  court,  Forsyth  county;  Botkin,  Judge. 

£.  H.  Rainey  et  al.  sued,  in  the  Forsyth  superior  'court,  Thomas  Bainey  et 
al.t  claiming  that  one  J.  P.  Bainey,  deceased,  was  the  owner  of  certain  land 
mentioned  in  the  pleadings,  and  that  he  held  the  same  under  a  deed  from  the 
defendant  Thomas  Bainey,  and  that  the  deed  was  lost  or  in  the  possession  of 
Virgil  Bainey,  one  of  the  defendants,  the  administrator  of  James  P.  Bainey, 
and  by  him  suppressed,  and  asked  for  its  production  or  re-establishment  in 
order  to  perfect  the  title.  The  defendants  denied  the  execution  of  the  deed, 
and  alleged  that  Thomas  Bainey  was  the  owner.  The  verdict  was  in  favor  of 
plaintiffs.    A  new  trial  was  refused,  and  defendants  appealed. 

Watson  &  Buxton  and  Qlenn  A  Qlennt  for  plaintiffs.  /.  T.  Morehead,  for 
defendants. 

Smith,  C.  J.  James  P.  Bainey  died  intestate  in  November,  1884,  in  pos- 
session of  a  tract  of  land  in  Forsyth  county,  without  issue,  and  the  parties  to 
this  action  are  his  heirs  at  law.  The  complaint  states  that  the  land  belonged 
to  one  Tliomas  Bainey,  a  brother  of  the  intestate,  and  that  he  conveyed  it  to 
the  latter  by  a  deed  in  form  to  pass  an  estate  in  fee,  which  has  not  been  reg- 
istered, and  is  lost  or  destroyed,  if  not  suppressed,  by  the  defendant  YirgU 
Bainey,  into  whose  hands  as  administrator  the  effects  of  the  deceased  passed. 
The  object  of  the  action  is  to  procure  its  production,  if  in  existence,  or,  if  not, 
to  re-establish  the  deed  in  order  to  perfect  the  title  derived  under  it.  There 
was  a  single  issue  presented  to  the  jury:  ''Did  the  defendant,  Thomas  Bainey, 
prior  to  the  death  of  James  P.  Bainey,  execute  and  deliver  to  him  a  deed  in 
fee-simple  to  the  lands  in  controversy?"  To  this  inquiry  the  jury  respond  in 
the  afDrmati  ve.  On  the  trial,  the  plaintiff  £.  A.  Bainey  testified  that  in  April, 
1884,  he  saw  a  deed  for  the  land  from  his  uncle  Thomas  Bainey  to  the  intestate, 
and  read  it.  It  was  a  conveyance  in  fee-simple,  recited  a  consideration  of 
$6,400,  and  bore  the  signature  of  said  Thomas  Bai  ney ;  that  he  knew  the  hand- 
writing of  his  uncle,  though  he  had  never  seen  him  write;  that  he  lived  in  New 
York,  and  witness  had  seen  many  letters  from  him  to  the  father  of  witness, 
about  family  matters  and  family  business,  concerning  which  no  one  else  was 
familiar;  that  almost  every  day  came  newspapers  to  his  father  dired;ed  in  the 
same  hand,  and  for  years  a  photograph  of  his  unde  was  hanging  on  the  wall  of 
of  the  sitting-room  with  an  under-written  message  of  presentation,  conclud- 
ing with  the  words.  "From  your  affectionate  brother  Thomas  Bainey."  Ob- 
jection was  made  to  the  witness  speaking  of  the  handwriting,  on  the  ground 
ttiat  his  acquaintance  with  it  had  not  been  sufficiently  shown,  but  it  was  over- 
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ruled,  and  the  testimony  received  and  exception  to  the  ruling  noted.  The  wit- 
ness further  stated  that  at  the  time  referred  to  the  deceased  took  the  deed  from 
his  trunk  and  brought  it  into  the  room  where  himself  and  sister  (Mrs.  Moore) 
were,  and  read  it  in  their  hearing,  witness  at  the  time  holding  one  side  of  the 
deed  and  following  him  in  the  reading.  That  after  the  reading  was  finished, 
witness  said  to  his  sister:  "Now  you  know  whose  land  it  is ;  we  have  seen  the 
deed,  there  is  no  use  talking  about  it  any  more."  The  admission  of  this  decla- 
ration was  resisted  as  not  constituting  a  part  of  the  res  geatce,  but  was  allowed, 
and  defendants  excepted.  An  exception,  similar  to  that  first  adverted  to,  was 
made  to  the  testimony  of  the  plaintiff  E.  H.  Bainey,  as  to  the  authenticity  of 
a  letter  purporting  to  come  from  Thomas  Rainey,  based  upon  the  same  alleged 
want  of  qualification  as  the  former  witness,  and  whose  knowledge  of  the  hand- 
writing was  acquired  in  like  manner.  It  w&s  again  objected  to  that  Mrs. 
Moore,  present  when  the  remark  was  made,  was  allowed  to  repeat  the  lan- 
guage of  the  first  witness,  E.  A.  Rainey,  made  then,  and  repeated  afterwards, 
"Now  we  know  whose  land  it  is." 

While  it  is  true,  a  witness  will  not  be  allowed  to  testify  to  handwriting  when 
his  knowledge  is  acquired  from  a  comparison  of  hands, — that  is,  when  the 
genuineness  of  one  writing  is  proved  aliunde,  and  he  proposes  to  identify  an- 
other as  proceeding  from  the  same  source,  from  their  resemblance,  as  is  decided 
in  Pope  v.  Askew,  1  Ired:  16, — it  is  not  necessary  in  all  cases  that  the  witness 
should  have  seen  the  party  write,  to  enable  him  to  identify  the  disputed  writ- 
ing. Thus,  a  cashier  of  a  bank,  who  had  for  10  years  received  and  passed 
away  a  great  many  bills  of  the  bank,  from  which  were  issued  bills  of  the  kind 
of  that  alleged  to  be  spurious,  and  for  passing  which  the  defendant  was  in- 
dicted and  was  then  on  his  trial,  was  permitted  to  testify  to  its  being  a  coun- 
terfeit. State  V.  Harris,  5  Ired.  287.  Evidence  of  the  same  kind,  based  on 
knowledge  similarly  acquired,  was  received  in  Gordon  v.  Price,  10  Ired.  385. 
But  a  precedent  more  in  point,  and  in  our  opinion  not  distinguishable  from 
that  before  us,  is  found  in  McKonkey  v.  Qaylord,  1  Jones,  (N.  C.)  94.  In 
this  case,  the  witness  had  obtained  a  knowledge  of  the  character  of  the  writing 
from  a  business  correspondence  and  from  other  transactions  between  them, 
but  had  never  seen  the  party  write.  The  witness  was  allowed  to  testify  to 
the  handwriting. 

2.  The  objection  to  what  was  said  when  the  deed  was  read,  and  repeated 
afterwards,  and  to  its  reproduction  by  the  sister,  is  equally  without  support. 
It  was  indeed  but  a  summary  restatement  of  the  contents  of  the  deed  which 
had  just  been  read,  and  corroborates  the  witness  as  to  the  accuracy  of  his 
memory,  and  for  the  same  reason  its  repetition  afterwards  was  competent. 
The  remaining  exception  is  to  the  charge  given  to  the  jury  to  this  effect:  "If 
they  believed  from  all  the  testimony  that  James  P.  Rainey  had  in  his  posses- 
sion, prior  to  his  death,  a  paper  writing  containing  all  the  matters  testified  to 
by  E.  A.  Rainey,  and  that  it  was  a  deed,  from  the  fact  of  his  possession,  the 
law  presumed  a  delivery  under  all  the  circumstances,  but  it  devolved  upon  the 
plaintiffs  to  establish  this  by  clear  and  convincing  proofs;  and  if  the  jury, 
upon  a  consideration  of  the  whole,  were  left  in  doubt  about  the  matter,  then 
they  should  answer  the  issue  in  the  negative."  If  it  was  intended  to  say  that 
the  law  presumed  a  delivery  from  the  possession  of  the  deed,  instead  of  that 
the  law  authorized  the  jury  from  that  fact  to  infer  a  delivery,  and,  in  the  ab- 
sence of  rebutting  evidence,  to  act  upon  it,  it  would  be  error.  But  the  lan- 
guage, in  connection  with  what  follows,  will  not  require  so  rigid  a  construc- 
tion, and  should  rather  be  understood  in  the  other  sense.  The  instruction 
proceeds  to  say  that  it  devolved  on  the  plaintiffs  to  establish  this,  that  is,  the 
facts  upon  which  the  cause  of  action  rests,  and  certainly  the  delivery,  by  clear 
and  convincing  proofs. 

There  was  nothing  to  contravene  or  weaken  the  force  of  the  presumption, 
and,  in  the  way  the  case  went  to  the  jury,  the  defendants  have  nothing  of 
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which  to  complain.  Most  clearly  the  instruction  required  proof  of  the  deliy- 
ery,  and  with  this  was  the  presumption.  There  is  no  error,  and  the  judgment 
is  affirmed. 


(98  N.  C.  T78)  ^  _ 

State  v.  Divine. 

{Sii/preme  Court  of  North  CaroUna.    December  5, 1887.) 

1.  Railroad  CoMPAms»— Nsoligengb— CBnaNAL  RxsPONSiBiLrrT  of  Sufkbintskdekt 

— CONBTITUTIONAL  LaW. 

Code  N.  C.  S  2829,  providea  that  whenever  any  live-stock  shall  be  killed  by  the  en- 
gines or  cars  on  any  of  the  railroads  mentioned,  and  such  killing  is  proved,  it  shall 
be  prima  fade  evidence  of  negligence  in  any  indictment  therefor  under  this  chap- 
ter. Heldt  that  this  section  subverts  the  presumption  of  Innocence,  deprives  the 
defendant  of  the  equal  protection  of  the  laws,  and  is  not  sanctioned  by  the  consti- 
tution. 

a.  Bamb. 

Code  N.  C.  S  2827,  provides  that  when  live-stock  shall  be  killed  bv  any  railroad  in 
certain  coimties  named,  it  shall  be  a  misdemeanor;  and  certain  officers  named,  and 
the  conductor  and  engineer  of  the  train  which  did  the  killing,  may  be  indicted,  etc. 
Held^  that  the  act  lacked  the  equality  and  uniformity  necessary  to  constitutional 
legislation. 
8.  Tbiai/— Vbrdiot— Spboial  Fikbikgs. 

In  a  trial  under  an  indictment  charffinff  the  defendant,  as  superintendent  of  a 
railroad  company,  with  a  personal  criminal  responsibility  for  running  over  and  kill- 
ing two  cows  by  a  train,  the  special  verdict  found  that  the  defendant  was  not  on  the 
train  that  did  the  killing,  and  was  in  no  way  connected  with  said  killing.  Held,  that 
the  special  verdict  should  have  found,  subject  to  the  opinion  of  the  judge  upon  the 
law,  the  defendant  guilty  or  not  guilty. 

Appeal  from  superior  court,  Columbus  county;  Clabk,  Judge. 

Prosecution  by  the  state,  plaintiff,  against  J.  F.  Divine,  defendant,  charged 
under  acts  ^.  C.  1880,  c.  18,  with  personal  criminal  liability  for  the  killing 
of  two  cows  by  a  train  on  the  railroad  track  of  the  company,  whereof  he  was 
superintendent.  Judgment  for  defendant  in  the  circuit  court,  and  plaintiff 
appealed. 

George  Davis  and  B.  C,  Smithy  for  defendant. 

The  act  is  in  violation  of  section  17  of  the  declaration  of  rights  of  North 
Carolina:  "No  person  ought  to  be  *  *  *  in  any  manner  deprived  of  his 
life,  liberty,  or  property,  but  by  the  law  of  the  land."  And  also  of  the  four- 
teenth amendment:  ''Nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law." 

These  provisions  were  directed  against  the  arbitrary  and  oppressive  exercise 
of  the  powers  of  government.  They  were  intended  to  flx  a  limit  beyond  which 
the  law-making  power  should  not  go  in  the  direction  of  oppression  to  the 
citizen,  and  to  establish  for  his  protection  certain  safeguards,  of  which  no 
earthly  power  could  ever  deprive  him,  so  long  as  the  judges  shall  continue 
faithful  to  duty.  The  phrases  "the  law  of  the  land,"  and  "due  process  of 
law, "  are  convertible  terms,  and  mean  the  same  thing.  They  intend,  clearly, 
that  no  person  shall  be  assailed  in  person  or  property  without  notice,  and  an 
opportunity  for  defense.  Bank  v.  Ohely,  4  Wheat.  244;  Murray^ a  Lessee  v. 
Land  Co,,  18  How.  277;  Brown  v.  Levee  ComWs,  60  Miss.  468;  Taylor  v.  Por- 
ter ^  4  Hill.  140,  Bbonson,  J.;  Hoke  v.  Henderson,  4  Dev.  16.  In  Munay^s 
Lessee  v.  Land  Co,,  18  How.  277,  already  cited,  the  question  was  whether  an 
act  of  congress,  which  authorized  the  solicitor  of  the  treasury  to  issue  a  war- 
rant of  distress  against  the  property  of  a  re  venue  officer  for  the  amount  found 
due  on  adjusting  his  accounts  in  the  treasury  department,  was  "due  process 
of  law"  within  the  fifth  amendment  of  the  constitution  of  the  United  States. 
The  act  was  apparently  as  violent  and  arbitrary  as  possible.  There  was  no 
suit  to  be  brought,  and  no  opportunity  for  defense.  The  balance  was  struck 
at  the  treasury,  and  execution  issued  forthwith.  But  yet,  because  it  was 
found  that  there  had  been  no  period  since  the  establishment  of  the  English 


Digitized  by 


Google 


478  80UTHSA8TKBN  BEPOETEB.  [N.  C. 

monarchy  when  there  had  not  been  a  sammaiy method  established  bylaw  for 
the  recovery  of  debts  due  to  the  crown»  and  especiaUy  those  due  from  receivers 
of  the  revenues*  the  act  was  held  to  be  constitutional  and  valid.    And  so,  in 

this  state,  in  a  series  of  cases  beginning  with  State  v. ,  1  Hayw.  (N. 

C.)  28,  and  ending  with  Worth  v.  Cox,  89  N.  C.  48,  for  the  same  reason,  acts 
authorizing  summary  judgments  to  be  taken  against  sheriffs,  and  other  ac- 
counting officers  of  the  state,  have  been  held  not  inconsistent  with  this  clause 
of  the  constitution.  Code,  §  2329,  provides  that  whenever  any  live-stock  shall 
be  killed  by  the  engines  or  cars  on  any  of  the  railroads  mentioned,  and  such 
killing  is  proved,  it  shall  be  pWma/oc^  evidence  of  negligence  in  any  indict- 
ment under  this  chapter.  Thus,  in  every  criminal  prosecution  under  this  act, 
the  defendant  is  deprived  of  the  benefit  of  that  great  and  fundamental  rule  of 
the  common  law,  that  every  man  shall  be  considered  innocent  until  proved 
to  be  guilty.  Nor  is  that  all.  The  result  of  that  deprivation  would  simply 
be  to  leavethe  question  of  guilty  or  not  guilty  an  open  one  of  fact  for  the  jury. 
But  the  act  goes  far  beyond  that,  and  not  only  takes  away  the  presumption  of 
innocence,  but  imposes  upon  the  defendant  a  presumption  of  guilt,  and  re- 
quires him  in  every  case  to  prove  his  innocence.  Such  an  act  cannot  be  re- 
spected as  the  law  of  the  land.  Cooley,  Ck>nst.  Llm.  309:  "Perhaps  the  most 
important  of  the  protections  to  personal  liberty  consists  in  the  mode  of  trial 
which  is  secured  to  every  person  accused  of  crime.  ♦  ♦  ♦  The  mode  of 
investigating  the  facts  is  the  same  in  all,  and  this  is  through  a  trial  by  jury, 
surrounded  by  certain  safeguards  which  are  a  well-understood  part  of  the 
system,  and  which  tJie  government  cannot  dispense udth.^  Cummings  v.  Mis- 
souri, 4  Wall.  328:  "And  this  is  not  all.  The  clauses  in  question  subvert 
the  presumption  of  innocence,  and  alter  the  rules  of  evidence  which  hereto- 
fore, under  the  universally  recognized  principles  of  the  common  law,  have 
been  supposed  to  be  fundamental  and  unchangeable.  **  State  v.  Bemdck,  18  R. 
L  211:  A  statute  provided,  that,  on  a  criminal  prosecution  for  illegally  keep- 
ing intoxicating  liquors  for  sale,  the  keeping  of  implements  or  appurtenances 
usually  appertaining  to  grog-shops  and  the  like  places,  shall  be  prima  facie 
evidence  of  such  illegal  keeping.  The  court  say:  "We  think  it  repugnant 
to  the  constitutional  provision  that  the  accused  shall  not  be  deprived  of  lib- 
erty or  property  unless  by  the  judgment  of  his  peers  or  the  law  of  the  land.** 
Wynehamer  v.  People,  13  N.  Y.  446,  Selden,  J.:  "Precisely  how  far  the 
legislature  may  go  in  changing  the  modes  and  forms  of  judicial  proceedings 
1  shall  not  attempt  to  define;  but  1  have  no  hesitation  in  saying  that  they  can- 
not subvert  that  fundamental  rule  of  justice  which  holds  that  every  man  shall 
be  presumed  innocent  until  he  is  proved  guilty."  People  v.  Lyon,  27  Hun, 
180:  "On  the  contrary,  this  clause  of  the  statute  declares  a  fact,  with  which 
the  accused  is  not  necessarily  connected,  to  be  prima  facie  evidence  of  an 
illegal  act  of  the  accused,  and  of  the  intent  with  which  it  was  done.  Thus, 
this  clause  comes  within  the  condemnation  expressed  by  Judge  Selden  in 
WyneTuimer  v.  People,  13  N.  Y.  444."  On  the  argument  below,  attention 
was  called  to  CJode,§  1005:  "And  if  anyone,  not  being  on  his  own  lands,  shall 
have  about  his  person  any  such  deadly  weapon,  such  possession  shall  heprima 
facie  evidence  of  the  concealment  thereof,"  Perhaps  that  provision  may  be 
justified  on  the  ground  that  in  all  such  cases  the  accused  is  jU ways  necessarily 
connected  with  the  fact  of  the  possession,  while  in  our  case  the  jury  have  found 
that  the  defendant  was  not  connected  at  all  with  the  killing  of  the  cattle. 

The  act  is  unconstitutional  for  another  reason :  It  is  not  general  in  its  oper- 
ation, acting  alike  on  all  citizens  or  classes  of  citizens.  It  does  not  embrace 
all  railroad  officials,  nor  even  certain  officials  of  all  railroad  companies.  It  is 
confined  to  certain  officers  and  employes  of  a  few  specified  railroad  companies, 
and  subjects  them  to  trial  and  punishment  in  a  manner  peculiar  to  them,  and 
by  rules  of  evidence  which  are  inapplicable  to  all  other  citizens  of  the  state. 
Cooley,  Const.  Lim.  309;  Bank  v.  Cooper,  2  Yerg.  599;  Budd  v.  State,  8 
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Humph.  488.  The  act  is  partial  and  onequalin  another  respect:  It  embraces 
only  stock  UUed  in  the  particular  counties  named. 

The  act  is  in  violation  of  article  1,  §  19,  of  the  constitution  of  the  state,  in 
that  it  deprives,  or  attempts  to  deprive,  the  corporations  owning  the  roads  in 
the  counties  named  in  it,  of  a  trial  by  jury.  It  is  plain  that  the  act  is  directed 
chiefly  against  the  railroad  companies,  and  its  main  object  is  to  compel  them 
to  arbitrate.  It  operates  up<m  them  indirectly,  but  none  the  less  effectively, 
by  a  severe  and  extraordinary  pressure  upon  their  officers  and  employes.  It 
says  to  them,  in  terms  not  to  be  misunderstood:  "You  must  submit  the  case 
to  arbitration,  or  else  your  officers  and  employes  shall  be  guilty  of  a  crime, 
and,  on  being  prosecuted  therefor,  shall  be  compelled  to  go  to  trial  fettered  by 
a  prima  facie  presumption  of  guilt,  and  required  to  pi-ove,  not  their  inno- 
cence, but  that  of  the  corporation."  In  Bailroad  Co.  v.  Gardner ,  19  Minn. 
182,  (Gil.  99,)  18  Amer.  Rep.  834,  a  statute  of  Minnesota,  authoridng  a  com- 
pulsory reference  in  actions  at  law,  was  held  to  be  unconstitutional  and  void, 
as  depriving  the  party  of  trial  by  jury.  In  Graves  v.  Railroad  Cfo,,  5  Mont. 
556,  6  Fac.  Rep.  16,  and  51  Amer.  Rep.  81,  a  statute  of  Montana  rendering 
railroad  companies  liable  for  cattle  killed  by  them,  at  a  valuation  to  be  con- 
clusively fixed  by  appraisers,  was  held  void  for  the  same  reason.  And  see 
McMartin  v.  Bingham^  27  Iowa,  234. 

The  act  is  unconstitutional  in  still  another  respect.  Section  2330  enacts 
that  no  indictment  shall  lie  until  a  proposition  to  refer  has  been  made  by  the 
party  damaged*  and  refused  by  the  company.  The  killing  of  cattle  is  not 
made  criminally  punishable  in  itself,  but  only  becomes  so  by  the  subsequent 
act  of  third  persons.  The  chief  value  of  the  constitution  consists  in  the  pro- 
tection it  affords  to  the  citizen  against  the  arbitrary  and  tyrannical  action  of 
the  government.  But  this  sort  of  legislation  is  peculiarly  harsh  and  odious, 
because  it  subjects  the  citizen  to  punishment  at  the  arbitrary  wiU  or  caprice 
of  private  citizens.  In  27.  8.  v.  Fox^  95  U.  S.  670,  the  following  question 
was  certified  to  the  supreme  court:  "If  a  person  shall  engage  in  a  transao- 
tlon  which  at  the  time  is  not  a  violation  of  any  law  of  the  United  States,  to- 
wit,  the  obtaining  goods  upon  credit  by  false  pretenses,  and  subsequently 
thereto  proceedings  in  bankruptey  shall  be  commenced  respecting  him,  is  it 
within  the  constitutional  limits  of  congressional  legislation  to  subject  him  to 
punishment  for  such  transaction,  considered  in  connection  with  the  subse- 
quent proceedings  in  bankruptey?"  The  court  answered  the  question  in  the 
negative. 

The  act  is  in  violation  of  the  constitution  of  the  United  Stetes,  in  that  it 
impairs  the  obligation  of  a  contract.  The  special  verdict  finds  that  the  Wil- 
mington, Columbia  &  Augusta  Railroad  Company,  of  which  the  defendant  is 
the  superintendent,  is  the  same  corporation  which  was  chartered. by  the  name 
of  the  Wihnington  &  Carolina  Railroad  Company.  The  charter,  (Acts  1869-70, 
c.  59,)  is  by  its  sixth  section  made  a  public  law,  and  the  court  will  therefore 
take  notice  of  it  judicially.  It  confers  upon  the  company  the  power  and 
franchise  to  run  and  operate  a  railroad,  upon  the  condition,  implied  in  law, 
that  it  shall  exercise  that  authority  with  ordinary  care  and  reasonable  regard 
to  the  rights  of  others.  This  is  ito  chartered  right,  and  every  statute  which 
seeks  to  make  it  responsible  for  damages  for  any  injury  arising  from  the  run- 
ning of  its  cars,  without  negligence  on  its  part,  violates  this  right,  and  im- 
pairs the  obligation  of  the  contract. 

In  Railroad  Co.  v.  Paffne,  33  Ark.  816,  84  Amer.  Rep.  57,  the  court  say: 
"Railroad  companies  have  the  right  to  run  their  trains,  and  the  consequent 
right  of  being  protected  in  doing  so,  unless  damage  to  others  should  result 
from  some  negligence,  want  of  due  care,  or  culpable  neglect  of  reasonable 
precautions  imposed  by  the  legislative  power.  It  sffects  their  substantial 
righte  of  property  to  be  able  to  show  the  facts,  and  they  cannot  constitution- 
ally be  derived  of  the  power.*'    In  Railroad  Co.  v.  Laekept  78  111.  55,  20 
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Amer.  Rep.  259,  a  statute  of  Illinois  made  railroad  companies  liable  ''for  all 
expenses  of  the  coroner  and  his  inquest,  and  the  burial  of  all  person  who  maj 
be  killed  by  collision  or  other  accident  occurring  to  such  cars  or  otherwise." 
The  action  was  brought  under  the  statute,  and  the  court  held  the  act  to  be 
unconstitutional  and  void,  on  the  ground  that  it  made  the  railroad  liable 
without  any  negligence. 

The  act  is  in  violation  of  the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  in  that  it  deprives  the  defendant  of  the  equal  protection  of 
the  laws:  (1)  In  that  it  makes  him  criminally  responsible  for  an  act  which  be 
nevei  committed,  and  with  which  he  was  in  nowise  connect-ed,  while  other 
citizens  are  responsible  only  for  their  own  acts ;  (2)  in  depriving  him  of  the 
presumption  of  innocence,  which  the  law  extends  to  ail  others,  except  the 
officials  of  the  railroads  named  in  the  act;  (3)  in  making  him  criminally  re- 
sponsible for  the  killing  of  cattle,  while  all  others,  except  the  officials  of  the 
railroads  named,  are  responsible  only  in  civil  action  for  damages.  In  Barbier 
V.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  Rep.  357,  the  court  say:  "The  four- 
teenth amendment  *  *  *  undoubtedly  intended,  not  only  that  there 
should  be  no  arbitrary  deprivation  of  life  or  liberty,  or  arbitrary  spoliation  of 
property,  but  that  equal  protection  and  security  should  be  given  to  all  under 
like  circumstances,  in  the  enjoyment  of  their  personal  and  civil  rights;  that 
they  should  have  like  access  to  the  courts  of  the  country  for  the  protection  of 
their  persons  and  property,  the  prevention  and  redress  of  wrongs,  and  the  en- 
forcement of  contracts ;  that  no  impediments  should  be  imposed  to  the  pur- 
suits of  any,  except  as  applicable  to  the  same  pursuits  by  others  under  like 
circumstances;  that  no  greater  burdens  should  be  laid  upon  one  than  are  laid 
upon  others  in  the  same  calling  and  condition;  and  that  in  the  administration 
of  crimihal  justice  no  different  or  higher  punishment  should  be  imposed  upon 
one  than  such  as  is  prescribed  to  all  for  like  offenses."  In  County  of  San 
Mateo  v.  Railroad,  8  Amer.  &  Eng.  B.  Gas.  11,  the  court  say:  "Whateyer 
the  state  may  do,  it  cannot  deprive  any  one  within  its  jurisdiction  of  the  equal 
protection  of  the  laws.  And  see  pages  17,  18.  In  Pearson  v.  City  of  Port- 
land, 69  Me*  278,  31  Amer.  Bep.  276,  there  was  a  general  statute  of  Maine 
which  entitled  every  person  who  sustained  an  injury  from  a  defective  high- 
way to  recover  damages  therefor  from  the  municipality  whose  duty  it  was  to 
keep  the  highway  in  repair.  Afterwards  another  statute  was  passed  which 
provided  that  no  person  shall  recover  damages  from  a  municipality  for  an  in- 
jury from  a  defective  highway  unless  he  resides  in  a  country  where  similar 
injuries  constitute  a  like  cause  of  action.  The  plaintiff,  who  was  a  resident 
of  Cuba,  where  no  such  right  of  action  existed,  recovered  judgment;  the  court 
holding  that  the  last  act  was  in  violation  of  the  fourteenth  amendment,  and 
void,  because  it  denied  to  the  plaintiff  the  equal  protection  of  the  general  stat- 
ute. They  say:  "The  general  statute  may  undoubtedly  be  repealed,  but  the 
court  is  of  opinion  that,  while  it  remains  in  force  for  the  protection  of  one 
class  of  persons  within  the  jurisdiction  of  the  state,  it  must  remain  in  force 
for  the  protection  of  ail  others  similarly  situated." 

The  Attorney  General,  for  the  State. 

Smith,  C.  J.  The  prosecution  of  the  defendant,  commenced  by  warrant 
issued  by  a  justice  of  the  peace  of  Columbus  county,  and  tried  by  him,  charges 
the  defendant,  as  superintendent  of  the  Wilmington,  Columbia  &  Augusta 
Railroad  Company,  with  a  personal  criminal  responsibility  for  the  running 
over  and  killing  two  cows,  the  property  of  J.  C.  Powell,  the  prosecutor,  by  a 
train  moving  over  its  track,  on  May  19,  1886.  The  proceeding  is  instituted 
under  the  act  of  1880,  c.  18,  which  is  brought  forward  and  constitutes  the 
four  kist  sections  (2327-2330)  of  chapter  10  of  second  volume  of  the  Code. 
The  enactment  is  in  these  words:  "When  any  cattle,  horses,  mules,  sheep* 
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or  other  live-stock  shall  be  killed  or  injured  by  any  railroad  in  the  counties 
of  Columbus,  New  Hanover,  Brunswick,  Bladen,  Boveson,  Richmond,  An- 
son, Union,  Gaston,  Lincoln,  Cleveland,  and  Burke,  it  shall  be  a  misde- 
meanor, and  the  president,  receiver,  and  the  superintendent  of  such  road, 
and  also  the  engineer  and  conductor  in  charge  of  the  train  or  engine  by 
which  sach  killing  or  injury  is  done,  may  be  indicted  for  such  killing  or  in- 
jury: provided,  if  the  parties  indictable  under  this  section  shall,  within  six 
months  after  the  killing,  as  aforesaid,  of  any  stock  mentioned  in  this  sec- 
tion, and  before  any  indictment  is  preferred  or  warrant  issued,  pay  the  owner 
of  such  stock  as  may  be  killed  his  charges  for  said  stock,  or  in  the  event 
the  charges  are  two  high,  or  tliought  to  be  so,  such  sum  or  sums  as  may  be 
assessed  by  three  commissioners, — one  to  be  chosen  by  the  party  whose  stock 
is  killed  or  injured,  a  second  by  the  party  accused  of  killing  the  same,  and 
the  third  by  the  two  commissioners  chosen  as  above  indicated, — who  shall 
meet  at  some  place  in  the  county  where  the  stock  is  killed  or  injured,  to  be 
selected  by  the  parties  interested,  within  thirty  days  after  they  are  chosen 
and  accepted,  such  payment  stiall  be  a  bar  to  any  prosecution  under  this  seo- 
tion,  and  the  decision  of  two  of  the  said  commissioners  shall  be  final  for  the 
purposes  of  this  section:  provided,  further,  if  any  person  or  persons  liable  to 
indictment  under  this  section  shall,  within  the  time  prescribed,  propose  to  the 
party  endamaged  to  refer  the  matter  of  damages,  in  the  manner  hereinbefore 
indicated,  to  three  commissioners,  and  the  party  endamaged  shall  refuse  or 
decline  such  proposition,  such  refusing  or  declining  shall  be  a  bar  to  any  pros- 
ecution under  this  section:  provided,  also,  if  the  party  endamaged  shall,  at 
any  time  before  the  indictment  is  preferred  or  warrant  issued,  directly  or  in- 
directly receive  any  sum  in  full  compensation  of  his  damages,  such  compen- 
sation shall  be  a  bar  to  any  prosecution  under  this  section;  and  if  any  com- 
pensation be  so  received  i^r  indictment  is  preferred  or  warrant  issued,  or  if 
after  said  time  the  party  accused  shidl  pay  or  tender  to  the  owner  of  the  stock 
killed  the  value  of  the  same  as  decided  by  the  commissioners,  as  above  pro- 
vided, in  either  case  the  prosecution  shall  go  no  further,  and  the  accused  shall 
be  charged  only  with  accrued  costs.  **  The  second  section  prescribes  the  pun- 
ishment by  fine  not  exceeding  $50,  or  imprisonment  not  longer  than  80  days. 
The  third  provides  that,  when  stock  is  killed  or  injured  by  a  running  engine 
or  car  in  the  counties  enumerated,  it  shall  be  prima  facie  evidence  of  negli- 
gence on  the  trial  of  the  indictment.  The  fourth  section  declares  that  the 
indictment  against  the  officers  of  railroad  companies  shall  not  lie  until  a  prop- 
osition to  refer  the  matter  has  been  proposed  by  the  party  claiming  that  he 
has  been  damaged.  Upon  an  appeal  from  the  judgment  rendered  f^inst  the 
defendant  by  the  justice  of  the  peace,  his  ruling  was  reversed  upon  a  special 
verdict  found  by  the  jury  in  these  words:  "The  cattle  were  killed  by  the  cars 
of  the  Wilmington,  Columbia  &  Augusta  Railroad  Company,  as  alleged,  un- 
der the  following  circumstances,  to-wit:  That  at  the  time  of  the  killing  it  was 
a  bright,  moonlight  night  about  10  p.  h.;  that  the  train  was  on  schedule  time, 
running  at  the  rate  of  40  miles  per  hour;  that  the  cattle  could  have  been  seen 
at  least  one  hundred  yards  ahead  of  the  train:  that  the  cattle  were  not  seen 
by  the  engineer  until  struck  by  the  train;  that  the  cattle  were  the  property  of 
J.  C.  Powell;  that  the  corporation  owning  the  road  is  the  same  which  was 
chartered  by  the  act  of  March  1, 1870,  as  the  Wilmington  &  Carolina  Railroad 
Co.,  which  was  afterwards  changed  to  the  Wilmington,  Columbia  &  Augusta 
Railroad  Company;  that  this  defendant  is  the  superintendent  of  the  said  Wil- 
mington, Columbiar  &  Augusta  Railroad  Company;  that  the  said  company  re- 
fused to  refer  the  matter  to  arbitration;  that  the  defendant,  J.  F.  Divine, 
was  not  on  the  train  that  did  the  killing,  and  was  in  no  way  connected  with 
said  killing."  The  special  verdict  stops  here,  without  the  essential  finding 
that  the  accused  is  or  is  not  guilty,  as,  in  the  opinion  of  the  court  upon  the 
recited  facts,  they  constitute  or  do  not  constitute  the  criminal  act  charge^!. 
v.'is.B.no.e — ^31 
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The  question  of  the  defendant's  guilt  is  to  be  decided,  under  his  plea,  alone 
by  the  Jury,  in  cases  requiring  a  jury,  and  these  include  all  criminal  accusa- 
tions, except  in  certain  petty  misdemeanors,  by  express  provision  of  Const, 
art.  1,  g  IS. 

The  special  verdict,  to  be  sufficient,  must  find,  subject  to  the  opinion  of  the 
judge  upon  the  law,  the  defendant  guilty  or  not  guilty,  or  it  is  legally  no  ver- 
dict at  all.  State  v.  Padgett,  82  K.  0.  544,  and  cases  dted  in  the  opinion. 
The  proper  course,  then,  would  be  to  set  aside  the  finding,  and  direct  a  f>enir9 
de  now  in  the  court  below,  unless  it  can  be  seen  upon  the  face  of  the  proceed* 
ings  that  the  prosecution  cannot  be  successfully  maintained;  and  this  is  the 
defense  set  up  on  behalf  of  the  accused.  It  is  insisted  that  the  facts  charged 
in  the  warrant  do  not  constitute  a  criminal  offense,  and  cannot  be  made  such 
under  the  act  without  infringing  upon  the  provisions  of  the  organic  law,  and 
taking  from  the  accused  some  of  the  immunities  and  personal  securities  which 
it  contains  for  the  protection  of  the  citizen  against  the  exercise  of  legisla- 
tive power.  The  objections  to  the  validity  of  the  legislation  are  pointed  out 
and  forcibly  presented  in  the  brief  of  defendant's  counsel,  with  an  array  of 
numerous  rulings  in  their  support,  as  follows:  (1)  In  its  whole  structure  and 
manifest  purpose,  it  creates  out  of  a  private  tdvU  injury  a  public  prosecution 
to  subserve  the  interest  of  the  injured  party,  and  to  be  put  in  opei-ation  or 
arrested  at  his  instance  and  election.  (2)  It  assumes  a  criminal  liability  to 
have  been  incurred  by  an  officer  of  a  railroad  corporation  without  his  concur- 
renoe  in  the  act  of  the  subordinate,  and,  assuming  negligence  and  guilt,  puts 
him  on  the  defensive,  and  requires  him  to  repel  the  presumption  when  he  in 
no  manner  participated  in  what  was  done.  (3)  It  undertakes  to  drive  the  ac- 
cused to  an  adjustment  of  the  claim  for  damages  by  assenting  to  a  reference 
to  arbitration,  and  to  deprive  him  of  his  constitutional  right  to  b6  tried  in  the 
courts  of  the  state,  tribunals  provided  under  the  <ionstitution,  and  by  a  prop- 
erly constituted  jury  acting  under  a  judge.  (4)  It  places  at  the  election  of 
the  claimant  the  institution  of  the  prosecution,  which  otherwise  is  suspended* 
by  making  a  propsition  for  a  reference.  (5)  It  discriminates,  without  appai^ 
ent  difference,  between  counties  and  railroads,  giving  partial  operation  to  a 
law  general  in  its  provisions,  and  equally  applicable  to  all,  by  which  the  same 
act  is  rendered  criminal  in  one  locality,  which  is  not  so  in  another,  and  rais- 
ing  out  of  an  act  done  by  one  employe  a  presumption  of  guilt  against  another 
employe,  who  did  not  in  any  way  participate  in  it.  We  do  not  perceive  any 
difficulty  in  the  act  of  1856-57  (Code,  §  2326}  raising  a  presumption  of  n^> 
ligence  on  the  part  of  the  company  from  the  fact  of  killing  or  injuring  stock, 
in  a  civil  suit  for  reparation  brought  within  six  months  thereafter,  as  is  ex- 
plained in  the  opinion  in  Doggett  v.  Railroad,  81  ^.  C.  459,  and  whose  var 
lidity  has  not  been  questioned  in  the  numerous  cases  which  have  been  before 
the  court.  But  the  present  case  passes  far  beyond  the  limits  of  that  enact- 
ment, in  fastening  a  orimincU  responsibility,  not  upon  the  principal  whose 
agent  does  the  injury,  but  upon  a  co-employ  in  the  same  general  service;  and 
this,  not  upon  all,  but  specially  upon  railroads  that  run  through  or  in  partic- 
ular counties.  We  do  not  say  that  there  may  not  be  local  legislation,  for  it  is 
veiy  common  in  our  statute  books;  but  that  an  act,  divest^  of  any  peculiar 
circumstances,  and  per  ee  made  indictable,  should  be  so  throughout  the  state, 
as  essential  to  that  equality  and  uniformity  which  are  fundamental  conditions 
of  all  just  and  constitutional  legislation. 

Ijooking  at  the  indictment,  it  will  be  seen  that  the  only  material  allegations 
are  that  the  prosecutor's  cattle  were  killed  by  a  running  train  on  the  road  of 
the  company  of  which  the  defendant  is  superintendent^  without  connecting 
him  with  the  act,  and  scarcely  more  definite  is  the  special  verdict.  Do  these 
words  impute  crime?. and  upon  mere  proof  of  these  facts  is  the  charge  estab- 
lished?  and  must,  the  defendant  be  convicted  unless  he  repels  the  negligence 
which  the  statute  presumes  in  the'subordihates  in  managing  the  train?    The 
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Tery  question  involves  an  answer,  nnless  all  the  safeguards  thrown  around 
one  accused  of  crime  are  disregarded,  and  he  left  without  their  protection. 
The  defendant  was  not  on  the  train  when  the  accident  occurred,  and  has  no 
personal  relation  to  it,  except  such  as  result  from  his  position  as  a  higher 
officer  of  the  road;  making  the  offense  one  by  construction.  Judge  Cooley, 
in  his  work  on  Constitutional  Limitations,  at  page  309,  referring  to  a  trial  for 
criminal  offenses  of  different  grades,  uses  tiiis  impressive  language:  ''The 
mode  of  Investigating  the  facts,  however,  is  the  same  in  all,  and  this  is  through 
a  trial  by  Jury,  surrounded  by  certain  safeguards,  which  are  a  well  under* 
stood  part  of  the  system,  and  which  the  government  cannot  dUpenfie  with;" 
meaning,  as  we  understand,  that  the  charge  must  go  before  the  jury,  and  the 
guilt  of  the  accused  proved  to  tiiem,  with  the  presumption  of  innocence  until 
this  Is  done.  In  Cummings  v.  Missouri^  4  Wall.  3^,  Mr.  Justice  Field, 
referring  to  oertaln  enactments  in  that  state,  says:  ''The  clauses  in  question 
BUbvert  the  presumption  of  innocence,  and  alter  the  rules  of  evidence  which 
heretofore,  under  the  universally  recogized  principles  of  the  common  law» 
have  been  supposed  to  be  fundamental  and  unchangeable."  '*But  I  have  n6 
hesitation  in  saying,"  remaiis^  Seldkn,  J.,  in  Wynehamei'  v.  People,  13  N. 
Y.  446,  "that  they  [the  legislature]  cannot  subvert  that  fundamental  rule  of 
justice  which  holds  that  every  one  shaU  be  presumed  innocent  until  he  is 
found  guUty. "  The  case  is  not  analogous  to  that  wherein,  for  civil  purposes, 
negligence  is  inferred  from  the  fact  of  killing  stock,  and  requiring  matters 
in  excuse  to  be  shown,  which  lie  peculiarly  within  the  knowledge  of  the  agent 
who  perpetrates  the  act,  or  controls  the  running  of  the  engine,  when  It  is 
done;  nor  to  the  statute  (Code,  §  1005)  which  makes  the  having  about  the 
person  one  of  the  deadly  weapons  forbidden  to  be  carried  or  worn,  prima 
fade  evidence  of  concealment,  for  this  is  the  sole  personal  act  of  the  party ^ 
of  the  consequences  of  which  he  is  aware,  and  because  a  small  weapon,  if 
concealed,  would  be  almost  Impossible  of  proof  direct,  while  the  possession  of 
such  Is  intimately  and  naturally  connected  with  the  secret  carrying,  and  fur- 
nishes strong  evidence  of  the  fact.  In  San  Mateo  v.  Railroad,  8  Amer.  & 
£ng.  B.  Cas.  10,  m  construing  the  fourteenth  amendment  to  the  constitu- 
tion  of  the  United  States,  it  is  said:  "Whatever  the  state  may  do,  it  cannot 
deprive  any  one  within  its  jurisdiction  of  the  equal  protection  of  the  laws. 
And  by  equal  protection  of  the  laws  Is  meant  equal  security  under  them  to 
every  one  on  similar  terms.  In  his  life,  his  liberty,  his  property*  and  In  the 
pursuit  of  happiness."  Substantially  the  same  doctrine  is  announced,  and 
by  the  same  eminent  judge,  (Mr.  Justice  Field,)  In  Battier  v.  Connolly,  113 
U.  S.  81,  5  Sup.  Ct.  Bep.  857,  In  which  he  ados  "that  no  greater  burdens 
should  be  laid  upon  one  than  are  laid  upon  others  In  the  same  calling  and 
condition. " 

From  what  has  been  said.  It  results  that  the  legislation  In  question  has  not 
the  sanction  of  the  constitution,  and  cannot  be  upheld  as  within  the  compe- 
tency of  the  law-making  power  to  enacJt.  We  have  gone  into  this  inquiry  in 
order  to  settle  the  question  of  the  validity  of  the  statute  In  its  appllcatiofi  to 
the  case  before  us,  and  because  it  will  practically  put  an  end  to  the  litigation. 
But  for  the  defects  in  the  special  verdict  we  are  compelled  to  direct  that  it  be 
set  aside  for  further  proceeding  in  the  court  below.    It  is  so  adjudged* 


(98  N.  C.  829) 

FoRMinrmrvAL  v.  Willlamson  et  oZ. 

{Supreme  Cau/ri  of  North  Carolina.    December  20, 1887.) 

BouifDABiBs— Pbocessiontno— Proceedinos. 

Code  K.  G.  $$  1924-1031,  regulating  proceedings  to  procession  land,  requires  that 
the  petition  sball  set  forth,  the  lines  in  dispnte,  and  thatthe  derk  shall  issue  a  sum- 
mons to  the  defendants,  and  that  written  noUce  shaU  be  given  to  the  defendants  of  the 
time  when  the  prooessioner  will  attend,  and  that  the  processioner  shall  make  a  plat 
of  the  land  processioned,  and  duly  report;  and  when  the  iietitton  indefinitely  de- 
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scribes  the  dispnted  lines,  and  the  ground  of  contest  imperfectly  appears;,  and  the 
other  requirements  above  set  out  are  not  compiled  with,  and  the  proceedings  are 
otherwise  informal,  they  wiU  be  set  aside. 

Appeal  from  superior  court,  Brunswick  county;  Gilmer,  Judge. 

This  was  a  suit  to  procession  land,  and  was  brought  by  Prosper  Form eydu- 
val  against  Berry  Williamson,  Noah  Williamson,  Gilmore  Evans,  John  Will- 
iamson, John  A.  G.  Inman,  Robert  Inman,  Silas  and  William  A.  Inman,  and 
J.  F.  King,  owners  of  land  adjoining  that  of  petitioner.  The  report  of  cer- 
tain jurors  was  confirmed  by  the  court  below,  and,  being  unsatisfactory  to 
the  petitioner,  he  appealed. 

Hayv>ood  &  Haywood ^  for  appellant.     C,  M.  BusheSt  for  respondents. 

Merrimon,  J.  This  proceeding  is  very  informal  and  imperfect  in  many 
material  respects,  and  cannot  be  upheld  in  its  present  shape  and  condition, 
notwithstanding  the  appellant  is  the  petitioner,  and  ought,  therefore,  to  have 
conducted  it  on  his  part  according  to  the  course  prescribed  by  the  statute. 
jFhis  method  of  settling  the  boundaries  and  disputed  lines  of  tracts  of  land  is 
out  of  the  ordinary  course  of  civil  procedure,  and,  at  best,  not  a  very  satis- 
factory one.  The  statutory  provisions  and  regulations  respecting  it  must  be 
strictly  observed  in  all  material  respects;  otherwise,  it  will  settle  nothing, 
but,  on  the  contrary,  will  give  rise  to  confusion  and  complicated  litigation. 
Such  proceedings  have  always  been  cautiously  watched,  and  strictly  construed 
by  the  courts ;  indeed,  they  have  seldom  been  sustained.  The  present  one 
purports  to  be  under  and  in  pursuance  of  the  statute,  (Code,  §g  1924-1931.) 
On  the  twenty*third  of  March,  1885,  the  plaintiff  filed  his  petition  in  the  supe- 
rior court  of  the  county  in  which  the  land  therein  mentioned  lay,  describing 
it,  and  setting  forth  rather  indefinitely  the  lines  thereof  in  dispute,  without 
stating  the  grounds  of  such  dispute,  and  very  informally  designating  as  de- 
fendants therein  sundry  persons  whose  lands  adjoined  the  tract  of  the  peti- 
tioner; but  the  clerk  of  the  court  failed  to  'Mssue  a  summons  to  the  defend- 
ants" thus  named,  as  the  statute  expressly  required  him  to  do.  It  seems 
from  the  case  stated  on  appeal,  and  recitals  in  an  order,  that  be  at  once  issued 
an  order  to  a  processioner  to  procession  the  land,  but  such  order  does  not  ap- 
pear in  the  record.  Kor  does  it  appear  that  the  petitioner  gave  any  written 
notice  to  such  defendants  of  the  time  when  the  processioner  woald  attend  on 
the  land  to  procession  the  same,  nor  was  there  any  service  of  such  notice,  as 
the  statute  required.  Nor  does  any  report  of  the  processioner  that  he  was 
forbidden  by  any  person  interested  in  the  event  of  the  processioning  to  run 
and  mark  a  disputed  line,  the  name  of  the  person  so  forbidding,  and  all  the 
circumstances  of  the  c£»e,  appear  as  it  should  do,  if  he  was  so  forbidden. 
Nor  does  any  report  of  the  processioner  appear  to  which  exception  was  filed. 
A  report  of  the  processioner,  in  one  or  the  other  of  the  respects  mentioned, 
was  necessary  to  warrant  the  appointment  of  five  respectable  freeholders  to 
join  the  processioner,  and  aid  in  establishing  a  disputed  line.  Code,  §  1928. 
Nevertheless,  the  clerk,  acting  for  the  court,  appointed  freeholders  as  if  such 
report  had  been  made.  The  freeholders  thus  appointed  proceeded  to  establish 
the  disputed  lines, — what  lines  does  not  certainly  appear,  nor  does  the  ground 
of  dispute  at  all  appear, — and  made  report  of  their  action  to  the  court  signing 
the  same;  but  neither  this  nor  any  report  was  signed  by  the  processioner, 
nor  does  it  appear  that  he  was  present  when  the  jury  undertook  to  ascertain 
and  establish  the  disputed  lines,  nor  did  he  make  any  plat  of  the  land  which 
it  Is  contended  was  processioned,  nor  make  any  report  whatever.  A  surveyor 
other  than  the  processioner,  it  seems,  selected  by  the  defendants,  made  a  plat 
of  the  land  surveyed  by  him;  but  it  does  not  appear,  except  by  uncertain  in- 
ference, that  he  acted  with  the  freeholders,  nor  did  he  sign  their  report,  or 
make  any  final  report  of  the  survey  made  by  him. 

Manifestly,  the  whole  proceeding  is  irregular,  and  so  informal,  indefinite. 
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and  imperfect  that  it  settles  nothing.  There  is  no  report  to  be  recorded,  such 
as  that  contemplated  by  the  statute.  Code,  §§  1927,  1928.  Some  of  these 
numerous  imperfections  might  be  treated  as  cured  or  waived  by  the  parties, 
particularly  by  the  appellant;  but  the  real  matter  in  dispute,  the  contested 
lines,  and  the  ground  of  contest,  not  appearing  at  all  in  any  report  of  the 
processioner,  appear  so  imperfectly  in  the  petition,  and  tilso  in  the  report  of 
the  freeholders,  that  the  latter  does  not  serve  any  intelligent  purpose.  In- 
deed, the  real  matter  in  controversy  can  scarcely  be  said  to  be  stated  or  ap- 
pear at  all  in  the  report  or  elsewhere.  Miller  v.  Heart,  4  Ired.  23;  Matthews 
v.  Matthews,  Id.  155;  ffoyle  v.  Wihon,  7  Ired.  466;  Britt  v.  Benton,  79  N. 
C.  177;  Porter  v.  Durham,  90  N.  C.  55. 

The  exception  of  the  appellant  to  the  report,  based  upon  the  ground  of  such 
defects  and  imperfections,  should  have  been  sustained.  There  is  error.  The 
Judgment  must  be  reversed,  and  the  report  set  aside,  and  further  action  taken 
in  the  proceeding  according  to  law.  Let  this  opinion  be  certified  to  the  su- 
perior court  to  that  end.    It  is  so  ordered. 


(98  N.  C.  472) 

Mooring  et  al.  v.  Little  et  al. 
(I^preme  Cov/rt  of  North  Carolina^    December  19, 1887.) 

M0RT0A0B8— Sale— Fbaub. 

At  a  foreclosure  sale,  the  wife  of  the  insolvent  mortgagor,  without  sep 
boueht  the  land  at  a  fair  price.  By  agreement,  she  gave  in  payment  her  notes  for 
the  balance  due  on  the  mortgage,  and  certain  judgments  held  by  the  mortgagee 
against  the  husband,  and  secured  them  by  a  mortgage  on  the  land.  She  also  gave  a 
second  mortgage  to  secure  a  sum  paid  on  the  first  mortgage.  This  last  mortgagee 
purchased  the  Lemd  at  a  sale  under  her  first  mortgage.  Prior  to  the  sale  to  the  wife, 
tk  fieri  facias  issued  on  judgments  against  the  husband,  subsequent  to  the  ones  the 
wife  paid,  and  the  land  was  sold.  Held,  that  the  facts  do  not  show  such  fraud  as  to 
render  the  sale  to  the  wife  void,  and  the  foreclosure  sales  passed  title  to  the  land, 
and  the  fl£ri  facias  sale  did  not.^ 

Appeal  from  superior  court,  Pitt  county;  H.  G.  Connor,  Judge. 

Action  to  recover  land,  brought  by  the  ancestor  of  plaintiffs,  James  L. 
Mooring  and  others,  and  prosecuted  by  them  after  his  death,  against  defend- 
ants, W.  J.  Little  and  wife  and  Henry  Skinner.  On  the  special  findings  of 
the  referee  in  the  case,  the  court  found  for  defendants,  and  plaintiffs  appealed. 

W.  B.  Rodman,  for  plaintiffs.    Haytoood  &  Haywood,  for  defendants. 

Mebrimon,  J.  This  action  was  brought  by  the  ancestor  of  the  present 
plaintiffs,  in  his  life-time,  to  the  spring  term,  1879,  of  the  superior  court  of 
the  county  of  Pitt,  against  the  defendants,  the  Littles, — husband  and  wife, — 
to  recover  the  land  described  in  the  complaint.  At  the  return-term  of  the 
court,  they  filed  their  answer,  denying  the  allegations  of  the  complaint,  ex- 
cept that  they  admitted  themselves  to  be  in  possession  of  the  land.  At  iihe 
same  term,  the  defendant  Skinner,  by  leave  of  the  court,  became  a  party  de- 
fendant, and  tiled  an  answer  to  the  complaint,  denying  that  the  plaintiff  was 
the  owner  of  the  land,  and  alleging  that  he  was  the  owner  and  in  possession 
thereof,  and  that  the  other  defendants  named  were  his  tenants.  Afterwards, 
the  defendant  Skinner,  at  spring  term  of  1880  of  the  court,  filed  an  amended 
answer,  alleging  that  the  deeds  of  conveyance  under  which  the  plaintiffs 
claimed  title  were  fraudulent  and  void;  to  which  the  plaintiffs  filed  a  reply. 
The  defendants,  the  Littles,  adopted  the  amended  answer  of  their  co-defend- 
ant. The  pleadings  raised  issues  of  fact  and  law.  Afterwards,  at  spring 
term  of  1882,  the  court  entered  this  order:    '*lt  is,  by  consent,  ordered  that 

*The  question  of  fraud  Is  one  for  the  jury.  Hodges  v.  Lassiter,  (N.  C.)  2  S.  E.  Rep. 
928,  and  note.  But,  if  ce/tain  facts  are  conceded  to  exist,  the  question  of  their  siu- 
fidency  to  indicate  a  frauaalent  Intent  becomes  a  question  of  law,  which  the  court  must 
determine.    Davis  v.  Scoti,  (Neb.)  34  N.  W.  Rep.  858. 
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this  cause  be  referred  to  Charles  F.  Warren,  £sqr.,  who  shall  trj  all  ques- 
tions and  issues  of  law  and  fact,  and  bis  findings  of  the  facts  sh^  have  the 
effect  of  a  special  verdict.  **  Afterwards  the  referee,  in  pursuance  of  Ihe  above 
order,  made  report,  whereof  the  following  is  a  copj: 

"The  referee  finds  the  following  facts:    (1)  On  the  fourth  day  of  January* 

1876,  W.  a.  Little,  being  indebted  to  James  L.  Mooring  in  thesum  of  $1,057.60, 
executed  to  the  said  Mooring  his  bond  for  $1,057.60,  payable  January  1, 1877, 
with  8  per  cent,  interest  from  date.  To  secure  the  payment  of  the  said  bond, 
the  said  Little  and  his  wife,  Nicy,  executed  a  mortgage  upon  the  land  in  con- 
troversy, with  the  usual  30-days  power  of  sale  in  case  of  default.  The  said 
mortgage  was  duly  recorded.  The  mortgage  bond  was  assigned  before  ma- 
turity, and  for  value,  by  the  said  Mooring,  to  I.  A.  Sugg  and  William  White- 
head. After  the  maturity  of  the  bond,  the  assignees,  in  the  name  of  the 
mortgagee.  Mooring,  and  by  direction,  advertised  the  land  for  sale  on  the 
third  day  of  February,  1877.  The  land  was  sold  on  that  day,  and  Nicy  Little 
was  declared  the  purchaser  at  $1,155.  (2)  At  the  date  of  the  sale,  and  for 
some  time  prior  thereto,  the  defendant  w.  G.  Little  was  largely  indebted, 
and  was  insolvent;  that  the  homestead  of  W.  G.  Little  has  been  allotted  to  him 
in  land  not  included  in  the  mortgage.  (8)  After  the  land  was  advertised, 
and  before  sale,  the  defendant  Little  applied  to  Sugg  for  an  extension  of  time, 
which  the  said  Sugg  refused  to  grant  unless  the  said  Little  should  pay  him  on 
the  bond  $500,  and  either  pay  hiiu  a  bonus  for  the  indulgence,  or  secure  six 
judgments  docketed  in  Pitt  superior  court,  and  amounting  to  $366,  on  Feb- 
ruary 20,  1877.  The  said  judgments  are  specified  in  the  testimony  of  I.  A. 
Sugg.  They  were  all  docketed  subsequent  to  the  registration  of  the  mort- 
age to  James  L.  Mooring,  and  prior  to  the  judgment  of  Vaughn,  Barnes  & 
Co.,  and  Lewis  Webb,  under  which  the  defendant  Skinner  claims  title.  All 
of  said  judgments  were  prior  liens  to  those  under  which  Skinner  purchased. 
(4)  It  was  thereupon  suggested  by  Sugg  that  the  better  course  would  be  to 
sell  the  land  and  let  Mrs.  Little  buy,  and  secure  the  unpaid  part  of  the  mort- 
gage and  the  judgment  held  by  him.  Sugg  stated  to  Little  that  by  pursuing 
this  course  it  would  rid  the  land  of  subsequent  judgments  and  place  it  beyond 
the  reach  of  his  creditors.  Little  consented  to  the  arrangement  with  this  ob- 
ject in  view.  James  L.  Mooring  knew  the  agreement  between  Sugg  and  W. 
G.  Little  before  the  sale  of  Februaty  8, 1877.  (5)  Nicy  L.  Little  had  no  sepa- 
rate estate,  and  paid  no  money  or  other  thing  oi  value  for  the  conveyance  of 
said  land.  (6)  That  upon  the  twentieth  day  of  February,  1879,  a  deed  was 
executed  by  James  L.  Mooring,  read  to  said  Nicy,  and  delivered  to  her  by  the 
grantor;  that  at  the  same  time  and  place  Nicy  Little  and  her  husband  exe- 
cuted two  mortgages, — one  to  I.  A.  Sugg,  to  secure  two  notes  of  $601. 2K)  and 
$386.00,  and  payable  December  1,  1877,  and  December  1,  1878,  with  8  per 
cent,  interest  from  date;  and  one  to  James  L.  Mooring  for  $400.00  payable 
January  1,  1878,  with  8  per  cent,  interest  from  date, — both  mortgages  being 
upon  said  land.  (7)  That  upon  the  twentieth  day  of  February,  1877,  W.  G. 
Little,  in  pursuance  of  the  agreement  previously  had  with  Sugg,  paid  $100.00 
upon  the  original  mortgage  debt,  and  James  L.  Mooring  paid  for  the  said 
Little  $400.C^,  making  the  sum  of  $500.00  required  by  Sugg  as  a  payment 
on  his  debt.  (8)  That  the  $601  note,  the  balance  due  upon  the  mortgage 
debt,  after  crediting  the  $500.00  payment,  and  the  $386.00  note  was  the 
amountof  the  six  judgments  controlled  by  Sugg,  with  $20  added  thereon  as 
a  fee.  The  consideration  of  the  $400  note  to  Mooring  was  the  money  advanced 
by  him  for  Little,  and  paid  to  Sugg.  By  agreement  between  Mooring  and 
Sugg,  the  mortgage  to  Sugg  was  registered  first.  This  agreement  was  made 
the  day  of  the  execution  of  the  mortgage.    (9)  At  the  sale  of  February  3« 

1877,  in  furtherance  of  the  understanding  with  W.  G.  Little,  Sugg  bid  off  the 
land  for  the  defendant  Nicy  L.  Little  without  her  authority.  Mrs.  Little  was 
not  present  at  the  sale.    (10)  Upon  the  twentieth  day  of  February,  1877,  the 
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six  jodgmenta  controlled  by  Sugg  were  canceled  upon  the  docket,  and  also 
the  mortgage  of  January  4,  1876,  to  James  L.  Mooring.  (11)  On  January 
9,  1878,  James  L.  Mooring  paid  Sugff  the  amount  then  due  upon  the  $601.20 
note,  and  thereupon  Sugg  made  this  indorsement:  •  Received  payment  of  J. 
L.  Mooring,  January  9, 1878.  L  A.  Sugg;'  and  delivered  the  same  to  J.  L. 
Mooring.  (12)  On  January  5, 1878,  W.  G.  Little  paid  to  Mooring  on  this 
note  •183.54.  With  that  exception,  no  part  of  the  $601.20  and  $100  notes 
liave  been  paid.  (18)  On  January  6, 1879,  Sugg,  who  still  held  the  $386.00 
note,  sold  under  his  mortgage,  and  Mooring  purchased  at  $1,200.00,  and  paid 
Sugg  the  amount  of  said  note.  Mooring  had  also  advertised  to  sell  the  land 
under  his  mortgage  upon  the  same  day,  but  no  sale  took  place  thereunder. 
Sugg  executed  a  deed  to  Mooring  for  the  land.  On  the  third  day  of  April, 
1879,  the  said  James  L.  Mooring  executed  an  assignment  to  G.  M.  Mooring 
and  William  Whitehead  of  choses  in  action,  and  conveying  the  land  in  con- 
troversy to  secure  certain  debts.  (14)  Upon  the  execution  of  the  mortgage 
to  Sugg  and  Mooring,  the  original  mortgage  bond  of  $1,057.60  was  canceled 
and  surrendered.  (15)  The  net  annual  value  of  said  land  is  $300.00.  In 
1879,  the  land  was  worth  $1,500;  it  is  now  worth  $2,000.  (16)  On  January 
25, 1876,  a  judgment  in  favor  of  Vaughn,  Barnes  &  Co.,  for  $176.00  against 
W.  G.  Little  was  docketed  in  the  superior  court  of  Pitt  county,  and  on  the 
thirteenth  of  March,  1876,  a  judgment  for  $200.00  in  favor  of  Lewis  Webb 
was  docketed.  (17)  On  January  4, 1879,  a^./a.  issuing  upon  the  Yaughn, 
Barnes  &  Co.  judgment  waif  levied  upon  said  lands ;  and  upon  the  twenty-fourth 
day  of  July,  1879,  a  ven.  ex.  upon  the  same  judgment  was  received  by  the 
sheriff.  On  the  fifteenth  day  of  September,  1879,  the  land  in  controversy 
was  sold  thereunder,  and  upon  execution  issuing  ujpon  the  Lewis  Webb  judg- 
ment, and  purchased  by  Henry  Skinner  for  $176.08. 

"conclusion  op  law. 

"Upon  this  state  of  facts,  the  referee  is  of  the  opinion  (1)  that  the  sale  of 
February  3,  1877,  under  the  mortgage  to  James  L.  Mooring  of  January  4, 
1876.  was  fraudulent  as  to  creditors,  and  void.  (2)  That  the  $400.00  paid 
by  James  L.  Mooring  to  I.  A.  Sugg,  at  the  instance  of  W.  G.  Little,  was  a 
payment  upon  the  mortgage  debt  of  $1,057.60;  that  it  was  not  equivalent  to 
splitting  that  debt,  and  the  $400.00  note  t^en  therefor  did  not  attach  to 
the  mortgage  of  January  4,  1876,  or  its  security.  (3)  That  plaintiffs  are 
not  entitled,  as  to  the  balance  of  the  $1,057.60,  after  applying  the  payment 
of  $100.00  and  $183,54  made  by  Little,  and  $400.00  made  by  Mooring  for 
Little,  to  be  remitted  to  the  security  of  the  mortgage  of  January  4, 1876; 
that  the  said  mortgage  having  been  canceled  of  record,  and  the  bond  se- 
cured, surrendered,  and  destroyed  in  pursuance  of  a  fraudulent  agreement, 
plaintiff  has  no  equity  to  demand  that  the  satisfaction  be  stricken  out.  (4) 
This  is  also  true  as  to  the  satisfaction  of  the  Sugg  judgment.  (5)  That  the 
deed  from  Allen  Warren,  sheriff,  to  Harry  Skinner,  executed  September  15, 
1879,  related  back  to  the  date  of  the  docketing  of  the  Vaughn,  Barnes  &  Go. 
judgment,  January  25,  1876,  and  of  the  Lewis  Webb  jui^ment,  March  13, 
1876.    (6)  That  Harry  Skinner  is  the  owner  of  the  land. 

[Signed]  "Chablbs  F.  Warren,  Beferee. 

** March  27,  1883." 

By  consent  of  the  parties,  the  findings  of  fact  by  the  referee  have  the  effect 
of  a  special  verdict,  and  must  be  so  treated.  It  is  not  found  that  the  sale  of 
the  land  in  controversy  under  the  first  mortgage  mentioned  in  the  pleadings 
and  the  report  of  the  referee,  or  any  transaction  in  connection  therewith,  or 
growing  out  of  the  same,  was  fraudulent  in  fact.  The  referee  found  as  a  con- 
clusion of  law,  arising  upon  the  facts,  that  the  sale  just  mentioned  was  fraud- 
ulent and  void,  and,  upon  exception  thereto,  the  court  sustained  the  principal 
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flnding.    So  that  the  main  qaestion  before  us  is  as  to  the  correctness  of  this 
decision. 

We  cannot  concur  in  the  view  the  coui*t  took  of  the  law  arising  upon  the 
facts  found.  In  our  view  of  them,  they  do  not  of  themselves  necessarily  im- 
ply fraud ;  nor  do  they  raise  a  presumption  of  fraud  that  may  be  rebutted; 
nor  does  the  law  draw' the  conclusion  that  the  debts  secured  by  the  mortgage, 
and  the  sales  of  the  land  under  and  in  piirsuance  of  them,  were  fraudulent 
and  void.  The  debt  secured  by  the  first  mortgage,  the  mortgage  itself,  the 
assignment  thereof  to  the  persons  named,  and  the  right  of  the  latter,  in  the 
exercise  of  the  power  of  sale  contained  in  it,  to  advertise  and  sell  the  land  em- 
braced in  it, — ^that  in  controversy, — are  not  questioned  in  any  respect.  The 
assignees  of  the  mortgage  did  advertise  and  sell.  The  sale,  so  far  as  appears, 
was  duly  advertised;  it  was  fairly  open  to  all  persons  who  for  any  reason  de- 
sired to  do  so  to  bid  for  or  purcliase  the  land.  There  was  neither  shift  nor  sub- 
terfuge nor  device  to  prevent  the  creditors  of  the  mortgagee  or  others  from  do- 
ing so.  They  had  fair  opportunity  to  make  the  purchaser,  whoever  he  might 
be,  pay  the  full  value  of  the  land;  indeed,  it  seems  it  was  sold  for  nearly,  if 
not  quite,  its  reasonable  value.  The  mortgagee  Little,  though  largely  in  debt 
and  insolvent,  had  the  right,  in  good  faith,  to  ask  the  owner  of  the  mortgage, 
Sugg,  to  delay  the  sale  for  a  reasonable  period ;  and  the  latter  had  the  right, 
in  good  faith,  to  grant  such  indulgence,  and  also  to  require  the  payment  of  a 
part  of  the  mortgage  debt,  and,  as  well,  security  for  the  docketed  judgments 
he  controlled  as  counsel.  That  Sugg,  under  the  circumstances,  suggested  to 
Little  tiiat  it  would  be  wise  to  sell  the  land,  not  secretly,  but  at  open,  fair 
sale,  at  such  fair  sale  as  was  made,  so  far  as  appears,  let  the  latter's  wife  buy 
it,  and  secure  the  debts  due  Sugg  and  the  docketed  judgments  of  his  clients 
by  a  fresh  mortgage  of  the  land,  was  not  dishonest;  and,  if  the  suggestion 
was  acted  upon  in  good  faith,  this  was  not  dishonest  or  fraudulent.  Such  fair 
sale  to  the  wife  of  Little  did  not,  certainly  of  itself,  deprive  the  creditors  of 
Little  of  any  right  or  remedy  they  had,  or  might  justly  have,  against  him  in 
respect  to  the  land.  They  had  fair  opportunity  to  make  the  land  pay  the  debts 
of  Sugg  and  his  clients, — ^these  were  prior  liens, — and  their  own,  if  the  land 
was,  in  their  judgment,  worth  so  much.  The  wife  of  Little  had  the  right  to 
buy  the  land,  although  she  had  no  property,  if  Sugg  were  willing  to  take  her 
note,  secured  by  mortgage  of  the  land,  in  payment  and  discharge  of  his  debts; 
and  although  she  was  not  present  at  the  sale,  and  did  not  direct  that  the  land 
be  purchased  for  her,  yet,  if  she  afterwards  ratified  the  bid  for  her,  took  a 
deed  for  the  land,  executed  her  note  for  the  purchase  money,  and  a  mortgage 
of  the  land  to  secure  it,  as  she  did,  this  rendered  the  sale  to  her  efPectu^. 
Nor  did  the  fact  that  Mooring  supplied  $400  of  the  money  which  Sugg  re- 
quired to  be  presently  paid,  and  took  the  note  of  the  wife  of  Little  and  a  sec- 
ond mortgage  of  the  land  to  secure  it,  necessarily  render  the  transaction  fraud- 
ulent as  to  creditors  of  Little,  the  husband.  These  facts  might  be  evidence 
of  a  fraudulent  purpose;  not  of  themselves, — they  do  not  constitute  fraud; 
they  may  well  consist  with  honesty  and  fair  deeding.  Their  weight  as  such 
evidence  would  be  greatly  impaired  by  the  fact  that  the  sale  of  the  land  at 
which  the  wife  purchased  was  fair;  and  the  two  debts,  not  questioned,  se- 
cured by  the  two  mortgages  of  the  land  by  her,  amounted  to  more  than  $1,300, 
— a  sum  not  much  short  of  the  reasonable  value  of  the  land  at  the  time  she 
purchased  it. 

Much  stress  is  laid  on  the  suggestion  of  Sugg  to  Little,  the  husband  debtor, 
that  it  would  be  wise  to  let  the  land  be  sold,  and  his  wife  buy  it,  as  indicated; 
that  to  do  so  "would  rid  the  land  of  subsequent  judgments,  and  put  it  beyond 
the  reach  of  his  creditors.''  While  this  suggestion,  in  connection  with  other 
facts,  might  be  some  evidence  of  a  fraudulent  purpose,  it  might,  in  view  of 
the  circumstances,  be  perfectly  consistent  with  an  honest  purpose.  It  might 
be  said,  not  unfairly,  that  he  meant  no  more  tlian  that  the  land  was  not  worth 
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more  than  the  debts  he  controlled,  that  constituted  prior  liens  upon  it;  that 
it  would  be  expedient  to  let  it  go  to  sale,  the  wife  of  the  debtor  buy  it,  and 
he  would  take  her  note,  secured  by  a  mortgage  of  the  land,  for  the  purchase 
money,  and  thus  put  it  beyond  the  reach  of  creditors  of  the  husband ;  that, 
however,  he  did  not  mean  that  this  should  be  done  covertly  and  fraudulently, 
but  openly  and  fairly.  The  sale  as  made,  so  far  as  appears,  did  not  contra- 
vene this  view ;  it  appears  that  it  was  fair  and  open  to  every  person.  If  the 
suggestion  was  intended  as  a  contrivance  to  enable  the  husband  debtor  him- 
seU  to  pay  the  debts  so  due  to  and  controlled  by  Sugg,  and  have  the  title  pass 
into  the  wife,  and  thus  shield  the  land  from  his  creditors,  then  it  was  not 
honest;  and,  if  the  sale  and  conveyances  to  and  from  the  wife  were  in  execu- 
tion of  such  purpose,  then  they  and  the  whole  transaction  were  fraudulent 
and  void  as  to  creditors,  because  the  purpose  was  to  prevent,  hinder,  and  de- 
lay the  creditors  of  the  debtor.  Little,  from  reaching  and  subjecting  to  the  pay- 
ment of  their  debts  such  of  his  property  as  ought  justly  to  be  applied  to  the 
payment  of  the  same,  and  Sugg  would  be  affected,  because  he  was  a  party  to 
the  fraudulent  contrivance.  But  it  is  not  found  as  a  fact  that  there  was  such 
fraudulent  purpose;  and  the  findings  of  fact  do  not  disclose  such  relations  of 
the  parties,  or  such  transactions,  as  in  their  nature  necessarily  imply  fraud. 
They  are  not  such  of  themselves,  as  the  law  treats  as  fraudulent  in  their 
nature,  and  the  court  must  so  declare  whenever  its  authority  is  invoked. 
The  court  will  not  declare  a  transaction  to  be  fraudulent  in  law  unless  it  be 
such  as  in  its  nature  or  necessary  relations  implies  fraud;  nor  does  the  legal 
presumption  of  fraud  arise  unless  the  act  or  acts  complained  of  are  prima 
facie  fraudulent.  When  the  acts  done  and  their  purpose  are  fraudulent,  but 
are  not  such  in  their  nature,  the  fraudulent  purpose  must  be  found  as  a  fact, 
and  the  law  will  be  applied  declaring  the  transaction  void. 

We  are  therefore  of  opinion  that  the  defendants,  husband  and  wife,  are  es- 
topped by  their  deeds,  respectively,  and  that  the  defendant  Skinner,  as  ap- 
pears by  the  findings  of  fact,  got  no  title  by  his  purchase  at  the  sheriff's  sale, 
under  which  he  claims.  We  may  add  that  if  he  had  obtained  title  as  he  al- 
leges, long  after  the  action  began,  he  could  not  avail  himself  of  it  in  this  ac- 
tion; certainly  not,  without  a  proper  pleading  allowed  upon  just  terms. 

There  is  error.  The  judgment  must  be  reversed,  and  judgment  entered  in 
favor  of  the  plaintiffs  for  the  possession  of  the  land,  and  for  the  rents  accord- 
ing to  the  report  of  the  referee.  To  that  end,  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 


(98  N.  C.  843) 

Smith  et  ai. «.  City  of  Wilmington  et  al. 
(Supreme  Court  of  North  CaroUmcu    December  28, 1887.) 

BLBGTIONS— RbOISTSATION— QUALIFIBD  VOTBRS, 

The  charter  ol  the  city  of  Wilmington  <St.  1876-77,  c.  192,  $  8)  provides  that  be- 
fore the  first  election  of  alderman  on  the  fourth  Thursday  in  March,  1877,  and  bien- 
naUy  thereafter  before  every  such  election,  there  shaU  l>e  a  registration  in  each  of 
the  wards  of  persons  qualified  to  vote.  Toe  last  registration  was  made  in  March, 
1887,  at  which  2,786  persons  registered.  On  July  5,  1887,  the  dty  authorities  or- 
dered an  election  on  August  11. 1887,  to  vote  on  a  proposition  to  subscribe  a  certain 
sum  to  the  stock  of  the  W.  O.  ec  £.  G.  Ry.  Co.,  and  at  the  same  time  ordered  a  new 
registration  of  voters,  at  which  1,676  persons  registered.  At  the  election,  1,049 
votes  were  for  subscription.  The  charter  of  8aid<x>mpany  (Act  1885,  c.  288,  $  14) 
provides  that,  if  a  majority  of  the  qualified  voters  of  the  city  favor  such  subscrip- 
tion, the  proper  authorities  shaU  make  the  subscription.  ±feld,  under  section  3, 
the  city  authorities  had  no  power  to  OTder  a  new  registration,  but  should  have  taken 
the  registration  of  March  previous  as  showing  Uie  qualified  voters,  and  made  nec- 
essary corrections  and  additions ;  and  the  elecuon  was  InefTectual  and  void.  Sicith, 
C.  J.,  dissenting. 

Appeal  from  superior  court,  New  Hanover  county;  Philips,  Judge. 
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Bill  in  chancery,  filed  hj  appellants,  G.  H.  Smith,  J.  A.  Walker,  D.  G. 
Worth,  and  William  H.  Green,  for  themselves,  and  all  other  tax-payers  of  the 
defendant  city,  against  the  city  of  Wilmington,  and  the  mayor  and  aldermen 
thereof,  to  annul  and  declare  void  an  election  held  in  said  city,  on  August  11, 
1887,  to  vote  on  a  proposition  to  subscribe  tlOO,000  to  tlie  capital  sto<^  of  the 
the  Wilmington,  Onslow  &  East  Carolina  Kiiilroad  Company;  and  to  enjoin 
defendants  from  making  such  subscription.  The  decree  below  was  for  defend- 
ants, and  plaintiffs  appealed.. 

Geo.  DavU  and  T.  W.  Strange^  for  plaintifEs.  2>.  L.  Rvsselh  for  defend- 
ants. 

Merrimon,  J.  This  action  is  brought  by  the  plaintiffs,  tax-payers  of  the 
city  of  Wilmington,  and  all  other  like  tax*payers  who  shall  join  in  the  same, 
and  contribute  to  the  costs  thereof,  against  that  city,  and  the  other  defend- 
ants, who  are  the  mayor  and  aldermen  thereof,  to  contest  the  validity  of  an 
el^ion  held  on  the  eleventh  day  of  August,  1887,  in  pursuance  of  an  order 
made  by  the  said  last-mentioned  parties,  in  said  city,  '*for  the  purpose  of  as- 
certaining the  will  of  tbe  qualified  voters  of  this  city  npon  the  question  of  a 
subscription  of  $100,000  (one  hundred  thousand  dollars)  by  the  city  to  the 
capital  stock  of  the  Wilmington,  Onslow  &  East  Carolina Eailroad  Company," 
as  provided  and  allowed  by  the  charter  of  that  company,  under  the  statute, 
(Acts  1885.  0.  238,  §§  13,  14.)  .  This  statute  allows  "any  county,  township, 
city,  or  town,"  as  therein  provided,  '*to  subscribe  to  the  capital  stock  of  said 
company,**  if  a  majority  of  the  legally  qualified  voters  thereof  shall  vote  in 
favor  of  the  proposition  to  be  voted  upon,  specifying  a  fixed  amount  of  such 
stock  to  be  subscribed  for,  at  an  election  to  be  held,  as  prescribed  in  this  statute, 
'*by  persons  appointed  in  the  manner  that  persons  are  appointed  for  holding 
other  elections  in  said  county,  township,  city,  or  town;  and  the  returns 
thereof  shall  be  made,  and  the  result  declared  and  certified,  as  prescribed  by  law 
in  such  other  elections."  It  is  further  provided  by  section  14  of  the  same 
act,  '^that  if  the  result  of  said  election  shall  show  that  the  majority  of  the 
qualified  voters  of  the  said  county,  township,  city,  or  town  favor  subscrip- 
tion to  the  capital  stock  of  the  said  railroad  to  the  amount  voted  for  in  such 
election,  then  said  county  commissioners,  or  the  proper  authorities  of  said  city 
or  town,  shall  immediately  make  such  subscription  to  the  capital  stock  of  said 
railroad,  payable  in  cash,  or  the  bonds  authorized  to  be  issued  under  this  act." 
The  charter  of  the  city  of  Wilmington,  (Acts  1876-77,  c.  192,  §§  3,  5,)  pro- 
vides as  follows:  Sec.  3.  ''That  before  the  first  election  of  aldermen  to  be 
held  under  the  provisions  of  this  act,  and  biennially  thereafter  before  every 
such  election,  there  shall  be  a  new  registration  in  each  of  the  said  wards 
of  the  persons  qualified  to  vote  in  the  same;  and  the  first  election  for  alder- 
men shall  beheld  on  the  fourth  Thursday  in  March,  1877,  and  subsequent  elec- 
tions therefor  shall  be  held  biennially  thereafter  on  the  fourth  Thursday  of 
March  of  the  respective  years  on  which  the  same  occurs."  Sec.  5.  ** Every 
dnly*r^istered  person  in  any  ward,  continuing  to  be  a  resident,  bona  flde^ 
of  such  ward,  up  to  and  on  the  day  of  any  such  election,  shall  be  entitled  to 
vote  in  snch  ward  at  any  election  therein,  and  no  other  person  shall  be  so  en- 
titled." 

It  appears  that  in  pursuance  of  application  made  to  them,  as  allowed  by  the 
provisiim  of  the  charter  of  the  railroad  company  above  named,  the  mayor  and 
aldermen,  defendants,  on  the  fifth  of  July,  1887,  made  an  order,  whereof  Uie 
following  is  a  copy:  ''Be  it  ordained  by  the  mayor  and  board  of  aldermen  of 
the  city  of  Wilmington  that  an  election  be  held  on  Thursday,  the  eleventh 
day  of  August,  188Y,  at  the  usual  polling  places  of  the  dty,  for  the  purpose  of 
ascertaining  the  will  of  the  qualified  voters  of  this  city  upon  the  question  of  a 
subscription  of  $100,000  (one  hundred  thousand  dollars)  by  the  city  to  the  cap- 
ital stock  of  the  Wilmington,  Onslow  &  East  Carolina  Bailroad  Company. 
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Every  person  qualified  on  the  day  of  election,  under  existing  laws,  to  vote  for  al- 
dermen of  the  city  of  Wilmington,  shall  be  deemed  a  qaalifled  doctor.  All 
ballots  must  contain  the  words  'Subscription'  or '  No  subscription  /  That  hooks 
he  opened  for  a  new  registration  of  the  voters  of  the  city  at  the  following 
places,  "etc.  It  further  appears  "  that  an  entirely  new  registration  of  voters  was 
had  according  to  the  said  ordinance,  and  on  the  day  of  election  only  sixteen 
hundred  and  seventy-six  voters  had  registered,"  and  an  election  was  held  as 
therein  directed.  It  also  appears  *'that  on  the  twelfth  day  of  August,  1887, 
the  said  board  of  aldermen  met,  and  passed  the  following  resolutions,  to-wit: 
"Whereas,  at  an  election  held  in  this  city  on  Thursday,  the  eleventh  day  of 
August,  1887,  in  pursuance  of  an  application  of  the  Wilmington,  Onslow  So 
East  Carolina  Baihroad  Company,  and  a  petition  of  one-fifth  of  the  qualified 
voters  of  this  city,  and  under  an  ordinance  of  the  mayor  and  board  of  alder- 
men of  this  city,  on  the  question  of  a  subscription  of  one  hundred  thousand 
dollars  to  the  capital  stock  of  said  railroad  company  by  this  city,  it  is  ascer- 
tained and  hereby  declared  that  at  said  election  there  were  cast  for  sub- 
scription 1,049  votes,  against  subscription  801  votes,  and  the  registration  list 
shows  an  aggregate  of  1,676  registered  voters  in  this  city,  therefore,  resolved, 
that  the  proposition  has  been  adopted  by  a  majority  of  the  registered  voters  of 
tills  city;  resolved,  that  the  finance  committee  of  the  board  of  aldermen  are 
authorized  to  confer  with  the  proper  authorities  of  the  Wilmington,  Onslow 
&  East  Carolina  Railroad  Company,  to  the  end  that  the  conditions,  terms,  and 
stipulations  contained  in  the  letter  of  application  of  said  company  to  this  board 
shall  be  carried  out,  the  bonds  not  to  be  delivered  except  at  the  rate  of 
twenty-five  hundred  dollars  a  mile  as  the  road  is  completed  mile  by  mile. "  It 
further  appears  that  the  registration  under  which  the  election  in  question  was 
held  was  1,676,  and  there  were  cast  for  subscription  1,049,  which  is  a  ma- 
jority of  said  registration,  but  is  not  a  majority  of  the  whole  number  of 
persons  residing  in  the  city  who,  by  law,  were  entitled  to  register  and  vote. 
On  the  fourth  Monday  of  March,  1887,  less  than  five  months  prior  to  the  said 
election,  an  election  was  held  according  to  law  for  aldermen  of  the  said  city, 
and  that  immediately  before  said  election,  and  preparatory  thereto,  a  new 
registration  of  the  qualified  votors  of  the  said  city  was  duly  had,  according  to 
the  requirement  of  the  third  section  of  the  act  of  1877,  to  organize  a  govern- 
ment for  the  city  of  Wilmington,  above  recited,  and  the  number  of  qualified 
voters  of  the  city  then  registered  was  2,735,  as  ai^)ears  by  the  registration 
books.  That  in  the  year  1880,  preparatory  to  the  general  elections  of  that 
year,  a  registration  of  the  qualified  voters  of  New  Hanover  county  was  had; 
and  the  number  of  qualified  voters  then  registered  for  Wilmington  township, 
which  comprises  precisely  the  same  territory  as  the  city  of  Wilmington,  was 
4,275,  as  appears  by  the  said  registry;  and  that  since  the  year  1880  the  pop- 
ulation of  the  said  city  has  been  continually  increasing.  The  plaintiffs  and 
other  tax-payers  appeared  before  the  mayor  and  aldermen  on  the  twelfth  of 
August,  1887,  when  they  declared  the  result  of  the  election  in  question  as 
above  stated,  and  insisted  that  a  majority  of  the  qualified  voters  of  the  city 
had  not  voted  in  favor  of  "subscription,"  and  they  protested  against  their 
action. 

The  plaintiffs,  in  their  complaint,  demand  judgment  (1)  that  the  said  elec- 
tion held  upon  the  eleventh  day  of  August,  1887,  and  all  actings  and  doings 
under  the  same,  be  adjudged  and  declared  to  be  null  and  void;  (2)  that  the 
defendants  be  perpetually  enjoined  and  restrained  from  making  any  subscrip-' 
tion  on  the  part  of  the  city  of  Wilmington  to  the  capital  stock  of  the  Wilming- 
ton, Onslow  &  East  Carolina  Railroad  Company,  and  from  issuing  any  bonds 
of  the  said  city  in  payment  of  the  same;  and  for  general  relief. 

The  facts  stated  above,  including  others  not  deemed 'material  to  an  under- 
standing of  the  opinion  of  the  court,  were  agreed  upon  ^y  the  parties,  and 
submitted  to  the  court  for  its  Judgment.    Upon  consideration,  the  court  ''ad- 
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Judged  and  decreed  that  the  plaintiffs  are  not  entitled  to  the  relief  asked  for 
in  the  complaint,  and  that  judgment  be  rendered  against  them  for  costs." 
The  plaintiffs,  having  excepted  and  assigned  errors,  appealed  to  this  court. 

It  is  not  questioned  that  in  order  to  authorize  the  city  of  Wilmington  by  its 
proper  authorities  to  subscribe  for  $100,000  of  the  capital  stock  of  the  railroad 
company  mentioned,  the  proposition  to  subscribe  therefor  must  have  received 
in  its  favor,  at  the  election  in  question,  a  majority  of  the  votes  of  the  qualfied 
voters  of  the  city.  By  the  term  "qualified  voters"  is  implied,  not  simply  tha^ 
the  person  is  eligible  to  be  a  voter,  but  as  well  and  necessarily  that  he  is  reg- 
istered as  such  in  the  way  and  manner  prescribed  by  law.  A  "qualified  voter" 
is  one  duly  registered.  Southerland  v.  Goldsborough,  96  N.  C.  49, 1  S.  E. 
Eep.  760;  Duke  v.  Brown,  Id.  127, 1  S.  E.  Rep.  873;  McDowell  v.  Conatruo- 
Hon  Co.,  Id.  514,  2  S.  E.  Rep.  351;  Woods  v.  Ckxford,  97  N.  C.  227,  2  S.  E. 
Bep.  653.  The  registration  of  voters  is  essential  and  very  important.  As  was 
said  in  McDotoell  v.  Constnuition  Co,,  mpra,  the  purpose  of  it  is  to  ascertain 
who  is  entitled  to  vote,  and  to  facilitate  the  exercise  of  the  elective  franchise 
by  citizens  so  entitled,  and  to  prevent  unlawful  voting,  fraud,  and  confusion 
In  all  elections  by  the  people.  To  render  it  effectual, — to  madce  it  serve  the 
purpose  of  the  law, — it  must  be  made  in  the  way  and  manner  and  at  the  times 
prescribed  by  the  law.  The  statutory  regulations  in  such  respects  are  not 
simply  directory;  they  are  in  their  substance  mandatory  as  well.  They  do  not 
imply  discretion  in  those  authorities  charged  with  the  execution  of  them; 
and;  moreover,  to  allow  the  exercise  of  such  discretion  in  respect  to  a  matter 
essential,  affecting  the  rights  of  individuals  and  the  public  of  great  moment, 
might  no  doubt  ofientimes  lead  to  private  and  public  wrong  and  serious  con- 
fusion. Whenever  a  person,  eligible  to  become  a  qualified  voter,  has  been 
duly  registered  as  such,  he  at  once  possesses  the  right  to  vote  at  all  public 
elections,  as  allowed  by  and  at  the  time  and  place  prescribed  by  law,  until  in 
some  way  he  loses  such  right;  and  his  right  must  be  recognized,  and  he  must 
treated  and  counted,  as  a  voter,  whenever,  under  and  in  pursuance  of  the 
law,  it  becomea  necessary  to  have  regard  to  him  as  such ;  particularly,  for  the 
present  purpose,  he  cannot  be  required  to  re-register,  or  register  a  second 
time,  at  the  same  voting  place,  as  a  prerequisite  to  the  right  to  vote  then,  un- 
less the  law  allows  or  requires  such  re-registration.  He  continues  to  have  the 
right  to  vote  as  a  qualified  voter,  and  be  treated  as  such  in  all  respects,  until 
he  loses  or  is  dispossessed  of  such  right  by  virtue  of  the  law,  or  as  it  allows. 

Now,  applying  what  we  have  thus  said,  we  are  of  the  opinion  that  the  elec- 
tion in  question  was  ineffectual  and  void,  because  the  mayor  and  aldermen 
had  no  authority  to  order  a  new  registration  of  the  voters  of  the  city  of  Wil- 
mington just  before  that  election,  as  they  undertook  to  do,  ignoring  and  pay- 
ing no  regard  to  the  regular  registration  of  March  of  the  present  year,  as  they 
should  have  done;  but,  on  the  contrary,  declaring,  in  effect,  by  their  actix)n, 
that  the  registered  voters  of  the  last-mentioned  registration  could  not  vote  at 
the  election  in  August  unless  they  registered  over  under  their  order.  The 
election  was  held;  the  result  thereof  ascertained  and  declared, — the  whole, 
based  upon,  and  having  reference  and  regard,  only  to  the  new  registration 
mentioned.  By  it  there  were  at  the  election  1,676  registered  votei*s.  Of  them, 
1,049  voted  in  favor  of  the  subscription, — a  large  majority  of  the  whole  num- 
ber of  votes  registered.  But  at  the  regular  registration  of  voters  in  March 
of  the  present  year,  there  were  2,735  registered  voters;  and  this  does  not  in- 
clude such  persons  as  became  eligible  to  register  after  that  time.  The  regu- 
larly registered  voters  in  the  city  in  1881,  for  the  general  election,  was  4,275. 
The  facts  tend  strongly  to  show  that  the  votes  cast  at  the  election  in  August 
was  much  short  of  a  majority  of  the  qualified  voters,  if  regard  be  had  to  the 
regular  registration  in  March  last,  and  very  few  short  of  it,  if  there  bad  been 
»  full  registration.    This  is  not  denied. 

The  learned  counsel  of  the  appellee,  in  his  able  argument  before  us,  con- 


Digitized  by 


Google 


N.  C]  SMITH  V.    CITY  OP  WILMINGTON.  493 

tended  that  the  mayor  and  alderroen  had  authority  to  order  the  new  registra- 
tion, and  therefore  the  election  based  upon,  and  the  result  ascertained  by  ref* 
erence  to,  it,  was  valid.  We  are  very  sure  that  this  construction  is  not  well 
founded,  and  cannot  be  sustained.  They  derive  their  authority  in  respect  to 
registration  from  the  charter  of  the  city.  Tlie  charter  of  the  railroad  com- 
pany mentioned  does  not,  nor  does  it  purport  to,  enlar^^e  it,  further  than,  in 
the  case  provided  for,  to  order  an  election,  and  take  such  further  action  as  the 
result  of  it  may  render  necessary.  The  city  charter  provides  "that  before  the 
first  election  of  aldermen  to  be  held  under  the  provisions  of  this  act,  and  "bi- 
ennially thereafter  before  every  such  election,  there  shall  be  a  new  registra- 
tion in  each  of  the  said  wai*ds  of  the  persons  qualified  to  vote  in  the  same," 
etc.  Thus,  and  thus  only,  is  the  power  to  order  or  provide  for  a  new  regis- 
tration conferred.  It  is  plainly  to  be  exercised  biennially,  and  there  is  no 
words,  phraseology,  provisions,  or  things  required  to  be  done  that  imply,  or 
from  which  it  can  be  reasonably  inferred,  that  new  registrations  at  other  times 
might  be  required  to  be  made. 

It  was  further  insisted  that  inasmuch  as  before  the  regular  biennial  city 
election  there  must  be  a  new  registration,  a  new  registration  before  the  elec- 
tion in  question  was  necessary,  because  the  charter  of  the  railroad  company 
named  required  that  this  election  should  be  held  ''in  the  manner  prescribed  by 
law  for  holding  other  elections"  in  the  city.  This  is  a  misapprehension  of 
the  clause  of  the  charter  referred  to.  It  provides  that  "such  election  shall  be 
held  after  thirty  days*  notice,  specifying  the  amount  of  subscription  to  be 
voted  for,  and  to  what  company  it  is  proposed  to  subscribe,  posted  at  the 
couit-house  door  and  three  other  public  places  in  said  county,  township,  city 
or  town,  at  the  several  voting  places,  and  by  persons  appointed  in  the  manner 
that  persons  are  appointed  for  holding  other  elections  in  said  county,  township, 
city,  or  town,  and  the  returns  thereof  shall  be  made,  and  the  results  declared 
and  certified,  as  prescribed  by  law  in  such  other  elections."  This,  it  seems  to 
us,  in  plain  terms  refers  only  te  holding  the  election,  ascertaining  its  result, 
and  certifying  the  same.  Not  a  word  is  used  as  implying  or  pointing  to  reg- 
istration. The  omission  to  mention  or  refer  to  it  in  some  way  is  singular,  if 
the  purpose  were  to  require  a  new  registration.  Registration  is  one  thing; 
to  hold  the  election,  ascertain  and  certify  tha  result,  is  essentially  a  very  dif- 
ferent one.  Begisti-ation  precedes  the  holding  of  an  election.  Such  infer- 
ence of  authority  is  too  remote  and  strained  to  be  allowed,  especially  in  the 
absence  of  necessity  justifying  it.  The  admitted  facts  go  to  show  that  there 
was  a  total  absence  of  necessity  for  such  new  registration;  indeed,  they  more 
than  hint  at  a  purpose  to  take  undue  advantage  by  it  by  some  persons  friendly 
to  the  subscription. 

It  was  also  contended  that  authority  to  order  and  require  such  new  regis- 
tration might  be  derived  from  the  statute  (Code,  §  2675)  which  authorizes  the 
board  of  county  commissioners  to  direct  a  new  registration  of  voters  pre- 
scribed, first  giving  30  days'  notice,  etc.;  and  the  statute  (Code,  §  3795)  which 
requires  corporate  authorities  of  every  city  and  town  to  cause  a  registration  to 
be  made  of  all  the  qualified  voters  residing  therein,  "under  the  rules  and  reg- 
ulations prescribed  for  registration  of  voters  for  general  elections;"  and  the 
statute  (Code,  §  3827)  which  makes  the  general  statutory  provisions  as  to 
"towns  and  cities"  applicable  to  all  incorporated  cities  and  towns,  when  the 
same  are  not  inconsistent  with  special  acts  of  incorporation,  or  special  laws 
in  reference  thereto.  This  cannot  be  allowed.  The  mayor  and  aldermen  did 
not  profess  to  exercise  authority  thus  derived.  They  did  not  direct  that  30 
days'  notice  be  given  of  such  new  registration;  nor  does  it  appear  that  such 
notice  was  given.  They  simply  ordered  "that  books  be  opened  for  a  new  regis- 
tration of  voters  of  the  city"  at  places  designated.  It  may  well  be  questioned 
whether,  if  they  had  given  proper  notice,  they  could  thus  derive  such  author- 
ity, because  the  charter  of  the  city  expressly  provides  that  new  registration  of 
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voters  shall  be  made  biennially;  but  we  need  not  dedde  this  qaestion,  as  tiw 
general  statute  was  not  observed, — it  does  not  so  appear. 

The  registration  of  March,  1887,  sboold  have  been  scrutinized, — purged  of 
the  names  of  persons  who,  for  any  cause,  had  ceased  to  be  voters,  and  ob- 
served, and  opportunity  afiforded  to  persons  who  became  eligible  to  register 
and  became  qualified  voters  at  the  time  of  the  election;  and  the  result  of  the 
election  should  have  been  ascertained  by  the  number  of  qualified  voters  thus 
appearing.  Authority  to  provide  for  the  registration  of  persons  who  became 
eligible  as  voters  after  the  last  preceding  election  is  given  by  the  statute,  (Code, 
§§  2675,  8795.)  As  to  this,  there  is  no  provision  in  the  city  charter,  and 
hence  the  general  statutory  provision  dted  applies.  McDowM  v.  ConstruO' 
tian  Co.,  supra;  Perry  Whitaker,  71 K.  0.  475. 

There  is  error.  The  judgment  must  be  reversed;  and  judgment  declaring 
the  election  void,  and  granting  an  injunction  as  prayed  for  in  the  complaint, 
entered  in  favor  of  the  plaintiffs.  To  that  end*  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 

SMiTn,  C.  J.»  {di$8enHnff.)  It  is  conceded  that  the  election  held  on  the 
eleventh  day  of  August,  18b7,  by  the  authority  of  the  mayor  and  board  of 
aldermen  of  the  city  of  Wilmington,  was  in  all  respects  regular,  and  in  con- 
formity with  the  provisions  of  the  statute,  except  that  a  new  registration  of 
voters  was  both  unnecessary  and  unauthorized;  so  that  while,  upon  the  last 
registry,  a  majority  of  votes  were  cast  in  favor  of  the  proposed  subscription, 
upon  the  former  there  was  not  such  majority.  In  one,  the  subscription  was 
sustained;  in  the  other,  rejected.  The  city  charter  commands  a  biennial 
registration  to  be  made,  just  preceding  the  election  of  aldermen,  which  is  re- 
quired to  take  place  on  the  fourth  Thursday  in  Af arch»  1877*  and  for  the  alter- 
nate successive  years  thereafter  to  meet  and  provide  for  changes  that  may 
take  place  in  the  interval;  while  it  does  not  forbid  other  registrations,  but 
rather  indicates  the  propriety  of  them  on  occasions  of  deep  a^  unusual  in- 
terest»  in  which  an  expression  of  the  popular  will  is  to  be  ascertained  upon  an 
inquiry  submitted.  The  phraseology  of  section  18  of  the  charter  of  the  road 
seems  intended  to  assimilate  this  in  its  general  provisions  to  ordinary  state 
and  county  electtons,  for  it  must  be  held  "at  the  usual  voting  places,  and  by 
persons  appointed  in  t?ie  fiusnri^  that  persons  are  appointed  for  holding  other 
elections  in  said  county,  township,  city,  or  town,  and  the  returns  thereof 
shall  be  made,  and  the  results  declared  and  certified,  as  presoribsd  by  lau)  in 
such  other  elections.**  The  general  law  regulating  elections  /section  2075, 
Code)  gives  express  authority  to  the  county  commissioners  to  direct  ''an  en- 
tirely new  registration  qf  voters  htfore  any  deetion,  instead  of  the  revision  of 
the  registration  list  as  above  prescribed.  **  Begistration  being  preliminary, 
and  yet  part  of  the  process  of  taking  a  popular  vote,  seems  to  be  contemplated 
in  the  references  made  in  the  cited  section  of  the  incorporating  act.  There 
is  a  propriety,  moreover,  in  having  a  full  and  correct  list  of  persons  com- 
petent to  vote  on  the  eve  of  an  election,  so  as  to  avoid  the  inconvenience  and 
mischief  of  a  purgation  afterwards,  as  is  seen  in  the  case  of  Rigsbee  v.  Dur- 
ham, 3  S.  E.  Bep.  749,  (decided  at  this  term,)  where  a  number  short  of  a  ma- 
jority of  the  number  on  the  registry  is  made  a  majority  by  striking  out  the 
names  of  180  voters,  and  reducing  them  from  980  to  800.  It  is  far  better  to 
have  the  correction  made  before  the  election  by  officers  appointed  to  revise, 
and  who  have  ample  time  to  do  so,  instead  of  when  the  heat  of  the  contest  is 
felt,  and  efforts  made  to  reverse  the  result  by  the  disappointed  party.  Pecul- 
iarly so  must  this  frequent  revision  be  made  in  a  city,  so  much  of  whose  popu- 
lation have  transient  homes  in  the  different  wards.  The  falling  off  In  the 
registration  may  be  ascribed  to  an  indifference  to  the  result;  but,  for  what>- 
ever  cause  it  may  happen,  the  consequences  will  be  the  same.  All  have  had 
an  opportunity  to  rej^ister,  and  thus  secure  the  right  to  vote  on  the  pending 
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propose,  and,  if  th^  Ml  to  do  io,  It  i«  their  own  fault,  and  most  be  regarded 
as  an  acquiescence  In  the  result.  I  am  theiefbre  of  opilnion  that  the  ruling 
should  be  aflirmed* 

(98  N.  C.  740)  -,  -- 

State  t>.  Eabnest. 
(Supreme  Cawrt  of  North  Carolina.    December  23, 1887.) 

1.   ASSAUX^T— IHDSCBNT  ASSACLT— INDIOTKSNT— JURISDIOTIOK. 

An  indictment  for  indecent  assault  charged  that  the  defendant  **  did  assault,  beat, 
and  seriously  injure, '^  etc.,  but  it  did  not  charge  wherein  the  serious  injury  con- 
sisted. Ck>de  N.  C.  $  892,  enacts  that  the  superior  court  shall  have  juriBoicuon  of 
■hnple  assaults,  unless  committed  within  six  months  next  before  the  prosecution 
commenced.  Meld,  that  the  indictment  was  not  suiBcient  to  charge  an  offense  where 
serious  damage  is  done,  but  that  a  motion  to  quash  was  proper^  refused,  because 
the  indictment  suffloientlv  charged  a  simple  assault  and  battery  of  which  the  court 
had  prbma  fade  jurlsdlcuon. 
3.  Sams. 

An  indictment  for  an  indecent  assault  was  not  sufficient  to  support  that  charge, 
but  adequately  charged  a  simple  assault,  of  which  the  court  had  prirryafade  jum- 
diction,  under  Ck)de  N.  C.  %  892,  which  enacts  that  the  superior  courts  shall  have  ju- 
risdiction of  simple  assaults,  unless  committed  within  six  months  next  before  pros- 
ecution oommenced.  The  evidence  showed  that  the  offense  was  committed  within 
that  time,  but  that  fact  was  not  specially  found  by  the  juiy,  and  a  verdict  of  guilty 
was  returned.  Meld,  that  a  motion  in  arrest  of  judgment  was  properlv  refused,  be- 
cause no  cause  for  tt  appeared  upon  the  record ;  but  that  the  jury  shouldhave  been  di- 
rected to  find  the  fact  upon  which  the  failure  of  jnrisdiotton  depended,  and  to  re> 
torn  a  verdict  of  not  guUty. 

Appeal  from  superior  court,  Caldwell  county;  MaoHae,  Judge. 

Indictment  for  indecent  assault.  One  Earnest  was  charged  with  an  inde- 
cent assault  upon  Marj  £.  Livingstone,  and  was  convicted. '  The  defendant 
appealed. 

tf .  N.  Folk,  for  defendant    The  Attomep  General,  for  the  State. 

MsRRiHON»  J.  The  indictment  charges  that  the  defendant  "di^  assault, 
b^t,  and  seriously  injure  one  Mary  E.  Livingstone,"  etc.  The  defendant 
moved  to  quash  the  same,  upon  the  ground  that  it  failed  to  charge  "wherein 
the  serious  injury  consisted."  The  court  denied  the  motion,  and  the  defend- 
ant pleaded  not  guilty.  On  the  trial,  the  evidence  went  to  prave  that  the  of- 
fense charged  was  committed  within  six  montlis  next  before  the  beginning  of 
this  action,  and  "an  indecent  assault  upon  the  person  of  the  prosecutrix." 
The  jury  rendered  a  verdict  of  guilty.  Thereupon  the  defendant  moved  in 
arrest  of  judgment,  assigning  as  ground  for  the  motion  that  assigned  for  the 
motion  to  quash  the  indictment.  This  motion  was  overruled. .  There  was 
judgment  against  the  defendant,  from  which  he  appealed  to  this  court. 

The  indictment  is  not  sufficient  to  charge  an  offense  within  the  exceptive 
provision  (in  respect  to  assaults  and  other  offenses  where  serious  damage  is 
done)  of  the  statute  (Code,  §  892)  prescribing  the  exclusive  original  criminal 
jurisdiction  of  justices  of  the  peace.  It  should  in  apt  words  describe  "the 
serious  damages  done,"  its  character  and  extent,  so  that  the  court  can  see 
from  the  face  of  tlie  indictment  the  particular  descriptive  facts  charged, — that 
the  offense  contemplated  by  the  statute  is  charged.  To  simply  charge  that 
the  prosecutor  was  "seriously  injured,"  or  sustained  "serious  damages,"  is 
too  general  and  indefinite.  The  court,  not  the  pleader,  must  determine  that 
the  facts  constitute  the  offense,  and  these  must  be  charged  so  that  the  court 
can  proceed  to  judgment,  in  case  the  defendant  is  found  guilty,  upon  what 
appears  in  the  record;  so  that  the  defendant  may  know  what  particular  charge 
he  must  answer,  and  have  adequate  protection  in  case  of  a  subsequent  pros- 
ecution for  the  same  offense.  State  v.  Moore,  82  N.  C.  659;  Btate  v.  Russell, 
91  N.  C.  624;  StaU  v.  Cunningham,  94  N.  C.  824. 

The  court,  however,  properly  refused  to  quasli  the  indictment,  because  it 
sufficiently  charged  a  simple  assault  and  battery,  of  which,  prima  facie,  it 


Digitized  by 


Google 


496  BomnoBAszERN  bbpobteb.  [N.  0. 

had  Jarlsdicilon.  It  had,  unless  the  defendant  shonM  prove  on  the  trial  that 
the  offense  was  committed  within  six  months  next  bdSore  the  prosecution  be- 
gan, (Code,  §§  892,  922,)  in  which  case  the  court  ought  to  have  instructed  the 
Jury  to  render  a  verdict  of  not  guilty.  In  that  case,  the  court  of  a  justice  of 
the  peace  would  have  hadt  until  the  end  of  that  time,  exclusive  original  Ju- 
risdiction of  the  offense.  It  was  competent  for  the  defendant  on  the  trial  to 
prove  that  the  offense  was  committed  within  six  months,  as  indicated  above, 
and  thus  show  that  the  court  had  not  jurisdiction.  The  effect  of  a  verdict  of 
not  guilty,  in  such  case,  would  be  not  guilty  as  charged  in  the  indictment, 
and  within  the  jurisdiction  of  the  superior  court.  And  if,  afterwards,  the 
defendant  should  be  prosecuted  before  a  justice  of  the  peace,  or,  (after  the  lapse 
of  six  months  next  before  the  offense  was  committed,)  in  the  superior  or  other 
proper  court,  and  he  should  plead  the  plea  of  autr^oi^  oo^i^,  the  state  might 
show  on  the  trial  that  the  court  in  which  the  verdict  of  acquittal  was  ren- 
dered had  not  jurisdiction,  and  thus  defeat  the  plea.  It  is  competent,  on  the 
plea  of  not  guilty,  to  show  by  proper  evidence  that  the  court  has  not  juris- 
diction. iState  V.  Moore^  supra;  State  v.  Berry,  83  N.  0.  603;  Archb.  Grim. 
PL  76;  1  Chit.  Crim.  Law,  438. 

If  the  indictment  in  tliiis  case  had  properly  charged  that  "serious  damage" 
was  done  to  the  prosecutrix,  and  it  had  turned  out  on  the  trial  that  the  evi- 
dence failed  to  prove  such  damage,  there  might  have  been  a  verdict  of  guilty 
of  the  simple  assault  and  battery,  and  the  court  would  have  proceeded  to  give 
judgment,  as  was  decided  in  State  v.  Reaves,  85  N.  C.  553;  State  v.  Ray,  89 
N.  C.  587;  State  v.  Cunningham,  supra, — and  for  the  reasons  stated  suffi- 
ciently in  these  cases.  It  may  be  that  for  the  like  reasons  the  court  might 
have  given  judgment  in  this  case,  if  the  indictment  had  charged  a  simple  as- 
sault and  battery  to  have  been  committed  more  than  six  months  next  before 
the  prosecution  began.  Indeed,  regularly  and  properly,  where  the  time  has 
so  lapsed,  the  indictment  should  so  charge  the  offense. 

The  court  properly  refused  to  sustain  the  motion  in  arrest  of  Judgment,  be- 
cause no  cause  for  it  appeared  in  the  record.  If  the  jury,  under  proper  in- 
structions from  the  court,  had  found  specially  the  fact  that  the  offense  charged 
was  committed  within  six  months  next  before  the  indictment,  and  this  find- 
ing had  been  spread  upon  the  record,  then  the  motion  in  ai-rest  ought  to  have 
been  sustained,  because  in  that  caae  it  would  have  appeared  by  the  record  that 
the  court  had  not  jurisdiction,  and  the  action  would  have  been  dismissed. 
State  V.  Berry,  supra;  Archb.  Crim.  PL,  tnipra.  As  the  evidence  produced 
on  the  trial  tended  to  prove  that  the  offense  charged  was  committed  within 
six  months  next  before  the  action  began,  the  court  ought  to  have  instructed 
the  Jury  that,  if  they  found  the  facts  so  to  be,  they  ought  to  render  a  verdict 
of  not  guilty.  In  that  it  failed  to  do  so  there  is  error.  The  judgment  must 
be  reversed,  and  a  new  trial  granted.  Let  this  opinion  be  certified  to  the  su* 
perlor  court  according  to  law.    It  is  so  ordered. 
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(80  Ga.  249) 

BoBiNSON  et  al.  9.  Woodmamsee  et  al. 
(Supreme  Comt  of  Georffia,    October  20, 1887.) 

1.  FBAUiyuLnnr  Oonybtamob^— Btidbnob— Acts  of  Partibs. 

Where  tha  sale  of  property  is  attacked  on  the  ground  of  fraud,  any  dooomenta 
tending  to  show  that  the  parl^  charged  with  the  fraud  was  trying  to  give  effect  to 
a  void  sale  are  admissible.' 

2.  SaMB^EyIDBNCS— SiKOWLBDOB  OF  ORAHTBB. 

In  an  action  to  set  aside  a  sale  as  in  fraud  of  creditors,  made  by  one  of  the  defend- 
ants to  a  third  psdrtyi  eyidence  was  admitted  showing  knowledge  by  such  third 
party  of  the  insolyency  of  his  grantor.    Held  properly  admitted. 

a.   8aMB— EvIDBNCB— CiROUMSTAKOBS. 

In  the  investigation  of  oases  in  which  fraud  Is  alleged,  all  facts  or  circumstances 
which  will  throw  any  light  on  the  transaction  should  be  allowed  to  go  to  the  jury, 
i.  Saxb— Kbbpiko  Mortoaobs  Off  Rbcobd. 

Where,  in  an  action  to  set  aside  certain  mortgages  as  in  fraud  of  creditors,  the 
court  instructed  the  jury,  as  a  matter  of  law,  that  if  they  believed  the  defendant 
made  the  mortgages  with  the  understanding,  with  the  persons  receiving  them,  that 
they  should  be  Kept  off  the  record,  for  the  purpose  of  protecting  the  debtor's  nnan- 
dal  credit,  then  the  mortgages  would  be  fnmdulent  as  to  all  persons  extending  credit 
to  him  after  that  date.  Held  error. 
B.  EviDBNCB—OpiiaoN— Foundation  fob. 

In  an  action  to  set  aside  fraudulent  mortgages,  a  witness  was  asked  when,  in  his 
opinion,  they  were  signed,  with  what  kind  oiink,  and  how  they  looked;  the  mort- 
gages not  being  shown  to  the  witness,    Held,  the  testimony  was  properly  admitted. 

Cb  Tbtai/— Aroumbnt— Rbfbrbnob  to  Facts  not  Brought  Out. 

During  the  trial  of  an  action,  the  cash-book  of  defendant  was  introduced  in  evi- 
dence, and  plaintiffs'  counsel,  in  his  closing  argument,  made  comments  to  the  jury 
on  erasures  and  changes  therein,  defen&nts'  attention  not  having  been  calleo 
thereto  at  the  time,  but  notice  was  given  that  such  comment  would  be  made  before 
the  argument  for  defendant  was  closed.    Held  not  error  to  permit  such  comment 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clarke,  Judge. 

The  plaintiffs,  Woodmansee  and  others,  filed  a  bill  against  the  defendants, 
Bobinson  and  others,  alleging  that  Bobinson  was  indebted  to  them  in  a  large 
sum,  and  that  he  had  made  fraudulent  sales  and  mortgages  of  his  property. 
The  jury  returned  a  verdict  for  plaintiffs,  and  defendants  moved  the  court  foi 
a  new  trial,  upon  the  following  grounds:  (1)  Because  the  verdict  is  contrary 
to  the  evidence,  contrary  to  justice,  and  without  evidence  to  support  it.  (2) 
Because  the  court  erred  in  admitting  as  evidence,  over  defendants*  objection, 
the  petition  filed  by  complainants  in  the  bill  against  W.  G.  Bobinson,  Jr.»  and 
B.  V.  Bobinson,  praying  for  an  order  for  contempt  of  W,  G.  Bobinson,  Jr., 
and  B.  Y.  Bobinson,  after  the  injunction  was  granted.  This  petition  and  an- 
swer of  W.  G.  Bobinson  were  admitted  over  objection  of  defendants.  The 
petition  set  out  that  W.  G  and  B.  Y.  Bobinson  had  violated  the  injunction 
previously  granted  in  said  case  by  collecting  some  money  due  the  concern. 
The  defendants  objected  to  the  evidence  as  being  illegal  and  irrelevant  in  the 
trial  of  this  case  The  objection  was  overruled,  and  the  evidence  admitted. 
Defendants  say  it  was  error.  (3)  Because  the  court  erred  in  allowing  the  wit- 
ness H.  G.  Leonard,  on  his  first  examination,  to  be  examined  about  the  signa- 
tures to  the  mortgages  in  question,  and  when,  in  his  opinion,  they  had  been 
signed,  without  having  the  mortgages  before  the  court  and  jury  and  the  wit- 
ness for  inspection.  The  defendants  objected  to  the  examination  of  the  wit- 
ness, on  the  ground  that  the  papers  ought  to  be  before  the  court,  and  it  was 

1  Respecting  the  general  subject  of  fraudulent  conveyances,  see  Davis  8.  M.  Ck).  v. 
Dunbar,  (W.  Va.)  2  8.  E.  Bep.  91;  Vemer  v.  McGhee,  (8.  0.)  Id.  118;  Witzv.  Osbum^ 
(Va.)  2  8.  E.  Rep.  88,  and  note:  Jackson  v.  Beach,  (N.  J.)  9  AU.  Rep.  880,  and  note;  Fos- 
ter V.  Knowles,  (N.  J.)  7  Atl.  Rep.  295;  Dice  v.  Irvm,  (Ind.)  11  N.  B.  Rep.  488.  and  note; 
Johnson  v.  Robinson,  (Tex.)  4  S.  W.  Rep.  025;  Om»enheimer  v.  Halfl,  Id.  662;  Roan  v. 
Winn,  (Mo.)  Id.  786:  (barter  v.  CvOleman,  (Ala.)  2Bbuth.  Re«>.  854;  Gtordon  v.  Mollwain, 
(MfL)  Id.  671;  Redhead  V.  Pratt,  (Iowa,)  88  N.  W.  Rep.  8S3;  White  Lead  Co.  V.  Haas, 
Id.  667. 

v.48.E.no.7 — 82 


Digitized  by 


Google 


498  80UKHBABXBBM  BBPOBTEB.  [Oa. 

not  competent  to  ask  the  witness  questions  about  the  signatures,  and  when, 
in  his  opinion,  they  were  signed,  and  with  what  kind  of  ink,  in  the  absence 
of  the  papers.  The  objection  was  overruled,  and  the  evidence  admitted.  (4) 
Because  the  court  erred  in  allowing,  over  defendants*  objection,  the  witness 
G.  6.  Forbes  to  be  examined,  on  his  direct  examination,  about  the  aignatares. 
to  the  mortgages  in  question,  when  they  were  signed,  and  with  what  kind  of 
ink,  and  how  they  looked.  This  evidence  was  objected  to,  on  the  ground  that 
the  mortgages  and  signatures  should  be  before  the  court,  jury,  and  witness, 
and  that  the  witness  conld  not  be  examined  on  such  matters  in  the  absence  of 
the  papers.  The  papers  has  not  been  called  for  by  the  plaintiffs.  The  objec- 
tion was  overruled,  and  the  evidence  admitted.  (5)  Because  the  court  erred 
in  admitting  as  evidence,  over  defendants*  objection,  the  testimony  of  the 
witness  Henry  Wellhouse,  as  follows:  *'I  had  frequent-  conversations  with 
W.  G.  Robinson,  Jr.  We  had  quite  a  conversation.  I  do  not  remember  all 
of  it,  but  it  wound  up  by  saying  his  brother,  B.  Y.  Robinson,  was  not  worth 
a  damn."  This  evidence  was  with  reference  to  R.  Y.  Robinson's  financial 
condition.  The  defendants  objected  to  it  as  illegal  and  irrelevant,  and  cer- 
tainly not  to  bind  R.  Y.  Robinson,  or  afPect  his  interest  in  the  case.  The  ob- 
jection was  overruled,  and  the  evidence  admitted.  The  witness  stated  that 
he  neither  remembered  the  di^  nor  the  year  the  statement  was  made  to  him 
by  W.  G.  Robinson,  Jr.  (6)  Because  the  court  erred  in  admitting  as  evidence, 
over  the  djefendants'  objection,  the  testimony  of  the  witness  as  to  the  failure 
of  Shuttles.  The  defendants  objected  to  this  evidence  as  being  irrelevant  and 
illegal  in  the  trial  of  this  case.  The  objection  was  overruled  and  the  evidence 
admitted.  (7)  Because  the  court  erred  in  allowing  counsel  for  complainants, 
in  the  concluding  argument  in  the  case  before  the  jury,  over  defendants'  ob- 
jections, to  comment  on  what  he  claimd  to  be  erasures  and  changes  of  en- 
tries in  the  cash-book.  This  objection  of  defendants'  counsel  was  made  on 
the  ground  that  no  notice  was  given  by  complainants,  when  they  offered 
the  cash-book  in  evidence,  that  there  were  erasures  and  change  of  entries 
in  the  same,  and  that  they  expected  to  use  that  fact  before  the  jury;  the  de- 
fendants contending  that  such  comments  of  counsel  in  the  concluding  argu- 
ments were  improper,  because  no  notice  of  such  alleged  erasures  and  changes 
of  entries  was  given  when  the  book  was  offered  in  evidence,  so  as  to  allow 
the  witness  W.  G.  Robinson,  Jr.,  to  explain  the  same.  The  objection  was 
overruled;  the  court  saying:  "The  cash-book  is  in  evidence  for  ail  purposes, 
and  the  comments  of  counsel  for  complainants  objected  to  by  d^endants* 
counsel  are  legitimate.'^  The  defendants  objected  because  the  erasures  and 
changes  of  entries  were  not  in  evidence;  the  attention  of  defendants  not  hav- 
ing been  called  to  them  by  complainants  when  the  cash-book  was  offered  as 
evidence.  (8)  Because  the  court  erred  in  the  following  charge  to  the  jury: 
"  When  a  debtor  makes  a  mortgage  to  a  creditor,  and  makes  an  agreement 
with  him,  at  the  time  the  mortgage  is  executed,  that  it  shall  be  kept  off  the 
record  beyond  the  time  allowed  by  the  law  for  recording,  that  this  shall  be  done 
to  protect  his  commercial  standing, — ^that  is,  the  commercial  standing  of  the 
debtor, — such  a  mortgage  as  that  would  be  fraudulent,  as  against  persona 
who  after  that  time  extended  credit  to  such  debtor.  To  apply  that  rule  to  this 
case,  if  you  should  believe  that  W.  G.  Robinson,  Jr.,  made  these  mortgages, 
and  that,  at  the  time  he  made  them,  he  had  an  understanding  with  the  persona 
receiving  them  that  they  should  be  kept  off  of  the  record,  for  the  purpose  of  pro- 
tecting his  financial  credit,  then  these  mortgagee  would  be  fraudulent  as  to 
such  persons  as  extended  credit  to  Robinson  after  this  date."  (9)  Because 
the  court  erred  ia  not  charging  the  jury  what  would  be  a  valid  sale  of  the 
property  in  question,  and  in  telling  them  that  the  attacks  made  upon  this  sale 
are  substantially  the  same  as  made  upon  the  mortgages.  **  They  are  identlcallj 
the  same,  except  one.  There  is  one  attack  made  upon  the  mortgages,  viz., 
the  one  in  reference  to  keeping  them  off  of  the  record,  that  has  no  application 
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to  the  sale;  otherwUiet  the  sale  is  attacked  on  exactly  the  same  grounds  as  the 
mortgages,  and  the  same  principles  of  law  would  apply.  I  do  net  feel  it  nec- 
essary, therefore,  to  restate  these  principles."  (10)  Because  the  court  erred 
in  the  following  charge  to  the  jury:  "If  you  l^lieve  the  sale  was  an  lionest 
and  honaflde  transaction,  and  that  there  was  no  element  of  fraud,  and  the 
real  value  was  paid,  you  ought  to  uphold  the  sale,  and  find  *  Yes '  in  response 
to  this  question."  This  charge  is  too  strong.  All  that  the  law  requires  is 
that  the  transaction  be  hcma  flde^  on  a  valuable  consideration,  and  without 
notice  or  grounds  for  reasonable  suspicion.  (11)  Because  the  verdict  of  the 
Jury  is  contrary  to  the  following  charge  of  the  court:  "  These  mortgages  were 
made  at  different  dates,  as  is  said  by  the  defendants  in  the  case.  If  it  appears 
to  you  that  they  were  made  at  different  dates,  then,  in  applying  this  rule  to 
them,  different  results  might  be  reached  as  to  different  ones  of  the  mortgages. 
As  1  have  stated  to  you,  such  a  mortgage  as  1  have  described  to  you  would  be 
fraudulent  only  as  to  credits  extended  after  its  execution.  You  will  therefore 
apply  this  rule,  and  say  which  of  the  mortgages,  if  any,  are  affected  by  it." 
The  defendants  say  that  two  of  these  mortgages,  to-wit,  the  one  to  Eliza  Gon- 
ley,  and  the  one  to  "W.  0.  Charlton,  were  given  after  the  complainants  had 
given  the  credit  on  the  sale  of  the  goods  to  Robinson,  as  is  shown  by  the  evi- 
dence, and  the  verdict  of  the  jury  as  to  those  two  mortgages  is  contrary  to  the 
above  charge,  and  no  credit  appears  by  the  testimony  to  have  been  given  to 
W.  G.  jftobinson  after  the  date  of  the  execution  of  these  two  mortgages.  (12) 
Because  the  verdict  is  contrary  to  equity,  and  the  principles  of  equity  and 
justice. 

2>.  P.  HiU.  A.  A.  Manning,  and  T.  P.  Westmoreland^  for  plaintiffs  in 
error.  Harrison  cfe  PeepleSt  W.  R.  Broion,  Candler,  Thomson  eft  Candler,  /. 
T.  Pendleton,  E.  H.  Orr,  R.  B.  Barnes,  H.  d  B.  Smithy  J.  D.  Cvnningham, 
and  /•  W.  Arrowood,  fpr  defendants  in  error. 

SiMMOiis,  J.  The  complainants,  Woodmansee  et  aU,  filed  their  bill  in  Ful- 
ton superior  court  against  the  defendants,  Bobinson  et  aL,  alleging  thatBob- 
inson  was  indebted  to  them  in  a  large  sum  of  money,  and  that  he  had  made  a 
fraudulent  sale  to  his  brother,  R.  V.  Bobinson,  and  had  given  fraudulent 
mortgagee  to  Conley  et  cd.  Upon  the  trial  of  the  case,  the  jury  retamed  a 
verdict  in  favor  of  the  complainants,  and  the  defendants  moved  for  a  new 
trial,  upon  the  grounds  set  out  in  the  motion,  which  was  overruled  by  the 
oourt  below,  and  the  defendants  excepted*  and  assign  error  upon  the  refusal 
of  the  judge  to  grant  a  new  triaL 

1.  The  second  ground  of  the  motion  is  that  the  court  erred  in  admitting  as 
evidence,  over  defendants'  objection,  the  petition  of  complainants  and  the 
answer  of  defendants  in  the  proceedings  againt  W.  6.  Robinson,  Jr.,  and  R. 
Y.  Bobinson,  praying  for  an  order  for  contempt  against  the  defendants  in  vi- 
olating the  injunction.  We  see  no  error  in  admitting  these  papers  as  evidence 
against  W.  6.  Bobinson,  Jr. ;  one  of  the  questions  in  the  case  being  that  he 
had  made  a  fraudulent  sale,  and  these  documents  tending  to  show  that  he  per- 
sisted in  trying  to  give  effect  to  a  void  sale. 

2.  We  see  no  error  in  the  court  admitting  the  testimony  of  Leonard  and 
Forbes,  complained  of  in  the  third  and  fourth  grounds  of  the  motion.  The 
matter  testified  to  by  them  was  a  circumstance  which  might  or  might  ;iot 
throw  light  upon  the  honafldes  of  the  mortgagees,  and  it  was  proper  to  ad- 
mit it  to  the  jury  for  their  consideration. 

3.  We  see  no  error  in  admitting  the  testimony  of  Wellhouse,  as  complained 
of  in  the  fifth  ground.  It  was  a  circumstance  going  to  show  the  want  of  bona 
fides  of  the  trade  between  W.  G.  Bobinson  and  his  brother,  B.  V.  Bobinson. 
The  jury  might  infer  from  these  circumstances  that  W.  G.  Bobinson  knew 
that  his  brother  was  insolvent  at  the  time  he  made  the  purchase  of  the  goods 
in  the  store. 
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4.  There  was  no  error  in  the  court  admitting  the  testimony  as  to  the  fail- 
ure of  Shuttles,  taken  in  connection  with  other  testimony  given  by  the  same 
witness.  It  is  often  difficult  to  to  prove  actual  fraud.  In  the  investigation 
of  cases  in  which  it  is  alleged^  it  is  necessary  that  all  facts  and  circumstan^ 
ces  throwing  any  light  upon  the  transaction  or  the  motives  of  the  parties  be 
allowed  to  go  to  the  jury. 

5.  There  was  no  error  in  the  court  allowing  counsel  to  comment  on  eras- 
ures and  changes  of  entries  in  the  cash-book,  as  complained  of  in  the  seventh 
ground.  That  part  of  the  book  was  introduced  in  evidence,  and  was  in  for 
all  purposes.  The  erasures  could  have  been  seen  by  the  defendants  as  well  as 
the  plaintiffs,  and,  if  they  wished  to  explain  them,  they  could  have  done  so 
«^hile  the  witness  was  on  the  stand.  It  appears  that  he  was  notified  that  the 
comments  would  be  made  before  the  argument  for  the  defendants  was  con- 
sluded  and  the  concluding  argument  of  the  plaintiffs  begun. 

6.  The  eighth  ground  is  as  follows:  "Because  the  court  erred  in  the  follow- 
ing charge  to  the  jury:  *When  a  debtor  makes  a  mortgage  to  a  creditor,  and 
makes  an  agreement  with  him,  at  the  time  the  mortgage  is  executed,  that  it 
shall  be  kept  off  the  record  beyond  the  time  allowed  by  the  law  for  recording, 
that  this  shall  be  done  to  protect  his  commercial  standing, — that  is,  the  com- 
mercial standing  of  the  debtor, — such  a  mortgage  as  that  would  be  fraudu- 
lent, as  against  persons  who  after  that  time  extended  credit  to  such  a  debtor. 
To  apply  that  rule  to  this  case,  if  you  should  believe  that  W.  G.  Robinson, 
Jr.,  made  these  mortgages,  and  that,  at.  the  time  he  made  them,  he  had  an 
understanding  with  the  persons  receiving  them  that  they  should  be  kept  off  of 
the  record,  for  the  purpose  of  protecting  his  financial  credit,  then  these  mort- 
gages would  be  fraudulent  as  to  such  persons  as  extended  credit  to  Bobinson 
after  this  date.'**  Complaint  is  made  by  the  plaintiff  in  error  of  this  part  of 
the  charge,  because  the  court  instructed  the  jury,  as  a  matter  of  law,  that  ''if 
they  believed  that  Robinson  made  these  mortgages,  and  there  was  an  undei^ 
standing  with  the  persons  reoeiving  them  tlmt  they  should  be  l^ept  off  the 
record,  for  the  purpose  of  protecting  his  financial  credit,  then  the  mortgages 
would  be  fraudulent  as  to  all  persons  extending  credit  to  Robinson  after  this 
date.''  We  think  this  part  of  the  charge  erroneous.  Under  the  facts  of  the 
case,  it  was  not,  as  a  matter  of  law,  fraudulent  to  agree  not  to  record  a 
mortgage.  The  agreement  or  understanding  may  have  been  made  with  the 
most  honest  intention.  It  is  for  the  jury  to  say  what  the  intention  was; 
whether  the  mortgages  were  given  by  the  debtor  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  his  creditors.  If  they  should  find  that  that  was 
the  intention  of  the  debtor,  still  it  would  not  affect  the  mortgagee,  unless 
''such  intention  was  known  to  him,  or  without  notice  or  grounds  for  reason- 
able suspicion. "  "Secrecy  or  concealment  is  not  fraudulent  per  se^  but  a 
badge  of  fraud,  to  be  considered  by  the  jury  with  the  other  facts  of  the  case," 
It  has  been  held  "that  an  arrangement  or  understanding  in  regard  to  with- 
holding mortgages  from  record  until  the  mortgagors  should  have  trouble  did 
not  render  the  mortgages  void,  but  was  a  matter  for  the  consideration  of  the 
juiy,  in  passing  upon  the  question  of  fraud."  "An  agreement  to  conceal  the 
fact  of  a  purchase  is  not  per  se  fraudulent,  but  is  merely  matter  of  evidence 
in  favor  of  avoiding  the  sale,  which,  although  perhaps  very  strong,  is  still  ca- 
pable of  explanation."  Wait,  Fraud.  Con  v.  823,  and  authorities  cited.  See» 
also.  Bump,  Fraud.  Conv.  82. 

7.  We  see  no  error  in  the  matters  complained  of  in  the  ninth,  tenth,  and 
eleventh  grounds  of  the  motion;  but  we  reverse  the  judgment  on  the  error 
in  the  charge  complained  of  in  the  eighth  ground. 
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(79  Ga.  439) 

Van  Pelt  v.  Home  Bitildinq  &  Loan  Abs'n. 
(Supreme  C<mn  of  OetyrgUju    October  12,  1887.) 

J.  Usury— Building  Assooiations. 

On  the  trial  of  an  action  on  a  bond  conditioned  for  the  pajrment  of  premiamB  and 
interest  to  plaintiif  building  association,  defendant  set  up  usury,  and  that  plaintiiTs 
scheme  was  a  device  to  evade  the  usury  laws.  Held  tnat,  as  the  transaction  be- 
tween the  parties  was  in  furtherance  of  the  purposes  for  which  plaintiif  was  char- 
tered, usury  must  be  proved,  and  will  not  be  presumed.^ 

2.  BuiLDiMO  Associations— CHARTBR—OBracTs  Dbclarbd. 

The  charter  of  a  private  corporation  is  not  void  where  the  petition  f6r  it  states  the 
name,  and  by  it  the  purposes  and  objects  of  the  association.  Such  petition  shows, 
in  ccnnection  with  the  order  granting  it,  that  the  charter  was  sufficient. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clarkb»  Judge. 

Action  by  the  Home  Building  &  Loan  Association  against  Yan  Pelt,  de- 
fendant, to  recover  money  alleged  to  be  due  on  a  bond  for  premiums  and  in- 
terest. A  verdict  for  defendant  having  been  set  aside»  and  a  new  trial 
granted,  he  assigns  error.  Plaintiff  was  organized  under  Code  Cto.  §  1676, 
which  relates  to  corporations  organized  under  order  of  court,  and  provides  for 
the  niing  with  the  clerk  of  the  superior  court  of  a  petition  specifying  the  ob- 
jects of  the  association,  and  the  particular  business  proposed  to  be  carried  on, 
together  with  the  corporate  name  and  the  amount  of  capital  to  be  employed, 
etc. ;  and  provides  that  if  the  court,  upon  hearing  such  petition,  shall  be  sat- 
isfied that  the  application  is  within  the  purview  and  intention  of  the  Code,  it 
shall  pass  an  order  granting  such  application. 

John  A.  Wimpy f  for  plaintiff  in  error.  Samttei  BametU  for  defendant  in 
error. 

Blandford,  J.  The  Home  Building  &  Loan  Association  brought  an  ac- 
tion against  Van  Pelt  to  recover  what  they  alleged  was  due  them  upon  a  cer- 
tain bond  given  by  Van  Pelt  to  the  association,  conditioned  that  Van  Pelt 
should  pay  certain  premiums  and  certain  interest.  Van  Pelt  filed  several 
pleas,  in  which  he  substantially  alleged  that  the  scheme  by  which  he  borrowed 
the  money  was  a  scheme  to  avoid  the  usury  laws  of  this  state;  and  he  claimed 
in  these  pleas  that  the  contract  was  usurious.  The  pleas  were  demurred  to 
by  the  association.  The  court  oyerruled  the  demurrer.  He  further  pleaded 
that  the  charter  of  the  association  was  void,  in  that  the  purposes  and  objects, 
etc.,  of  the  association  were  not  set  forth  in  the  petition.  A  verdict  was  ren- 
dered in  the  case  in  favor  of  Van  Pelt.  A  motion  was  made  for  a  new  trial, 
besides  the  general  grounds,  upon  the  ground  that  the  court  erred  in  overruU 
ing  the  demurrers  to  the  pleas  filed  by  van  Pelt  in  the  case.  Upon  the  hear- 
ing, the  same  was  granted  by  the  court;  and  to  this  grant  of  a  new  trial  Van 
Pelt  excepted,  and  error  is  assigned  upon  that  exception. 

The  pleas  filed  in  this  case  are  very  similar  to  the  pleas  filed  in  the  case  of 
Parker  v.  Building  Aaa^n^  46  Ga.  16i5.  No  usury  is  specified  or  set  forth  in 
these  pleas  other  than  the  amount  received  and  paid ;  but  the  scheme  of  the 
association  is  alleged  to  be  a  contrivance  or  device  for  the  purpose  of  evading 
the  usury  laws.  It  was  settled  in  the  case  cited  that  the  scheme  itself  was  not 
usurious;  that,  if  the  transaction  was  to  carry  out  the  scheme  and  purposes 
for  which  the  association  was  chartered,  it  was  not  unlawful;  and  we  think 
that  the  law  controls  this  branch  of  the  case. 

The  charter  of  this  association  was  similar  to  the  charter  of  the  Gate  City 
Loan  &  Building  Association,  and,  indeed,  to  those  of  all  other  associations 

1  The  burden  of  proving  usury  is  upon  the  party  asserting  it.  Weiser  v.  McKay, 
(Iowa,)  1  N.  W.  Rep.  608;  Olmstead  v.  Security  Co.,  (Neb.)  9  N.  W.  Rep.  «0;  Rappa- 
nier  v.  Bannon,  (Md.)  8  Atl.  Rep.  555.  As  to  the  nature  of  theproof,  see  Poppleton  v. 
Nelson,  (Or.)  7  Pac.  Rep.  492;  Baggett  v.  Trulock,  (Ga.)  8  8.  K  Rep.  162;  Grayson  t. 
Bi-ooks,  (Miss.)  J  South.  Rep.  482.  *-        »       -v 
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of  like  character;  and,  while  the  petition  did  not  go  into  detail,  it  did  state, 
by  the  very  name  it  was  to  liave,  the  substance  of  the  business;  and,  taking 
the  petition  and  order  together,  (and  they  are  to  be  taken  together,)  they  both 
show  what  thd  intent  was,  which  shows  that  the  charter  was  sufficient. 
Jiedwine  v.  Building  Aas'fit  54  Ga.  474.  It  is  now  too  well  settled  in  this 
state  to  doubt  that  an  association  of  this  character  is  legitimate.  Whatever 
might  have  been  the  opinion  before  these  decisions  were  renderedt  we  think 
the  decisions  settle  that  question. 

We  think  the  court  did  right  to  grant  the  new  trial  upon  the  grounds  men- 
tioned in  the  motion,  and  the  judgment  is  affirmed. 


(»8  N.  C.  519)  _  ^     ,  A 

HouoK  et  al.  v.  Adams. 
(Swpreme  Oowrt  of  North  CcnvUruu    December  19, 1887.) 

MOBTOAOBS— RbDBMPTION— ABAin>ONMBNT  OF  RiOHT— LaPSB  OV  TTMX. 

Under  Rey.  Ck>de  N.  C.  o.  ^i  S  19>  the  presumption  of  abandonment  of  the  right 
of  redemption  of  mortgagee  arises  within  10  years  after  forfeiture,  and  an  action  to 
recover  lands  after  that  u^se  of  time  cannot  be  maintained. 

Appeal  from  superior  court,  Ashe  county;  MoBas,  Judge. 

Action  to  recover  possession,  brought  by  plaintiiXs,  Houck  et  oZ.,  claiming 
as  heirs  at  law  of  David  Houck,  Sr.  Judgment  for  defendant,  and  plaintifto 
appeal. 

/.  J^.  Marp7^0U>t  for  appellants.  G.  N.  Folk  and  W.  B.  OouneUU  for  ap- 
pellee. 

Davis,  J.  Civil  action  to  recover  land,  tried  before  MoBab,  Judge,  at 
spring  term,  1887,  at  Ashe  superior  court.  Plaintiffs  and  defendant,  each 
daimed  through  one  David  Houck,  6r., — ^the  plaintiffs  as  his  heirs-at-law;  the 
defendant,  as  heir-at-law  of  James  Calloway,  under  a  deed  dated  February 
22, 1845,  executed  by  David  Houck,  8r.,  to  said  Calloway.  The  deed  from 
Houck  to  Calloway  was  made  to  secure  the  pi^rment  of  the  sum  of  money 
therein  mentioned,  within  four  years  from  its  date,  and  provided  that  "if  the 
said  David  Houck,  Sr.,  fails  to  pay  and  satisfy  to  the  said  Jamas  Callowi^» 
his  heirs  or  legal  representatives,  the  said  sum,  •  ♦  •  then  he  shall  in 
Uiat  case  lose  his  equity  of  redemption,  and  no  need  of  foreclosing  the  mort- 
gage." It  was  in  evidence  that  David  Houck,  Sr.,  died  in  1847, 1848,  1849 
or  1850,  and  that  David  Houck,  Jr.,  leased  the  land  of  James  Calloway,  the 
ancestor  of  the  defendant,  under  whom  she  claims,  in  1855,  which  lease  was 
in  writing,  and  by  renewal  in  writing  was  continued  to  the  end  of  the  year 
1858.  That  one  of  the  plaintiffs,  Sol.  Houck,  was  in  possession  of  part  of 
the  land  for  about  three  years.— 1867,  1868,  and  1869,— when  he  and  David 
Houck,  Jr.,  were  turned  out  of  possession  by  James  Calloway,  "who  and  the 
def^dant  have  remained  in  possession  till  the  commencement  of  this  action," 
Tevldently  meaning  that  the  former  remained  till  his  death,  and  after  that  the 
defendant.)  The  only  testimony  as  to  the  time  of  the  death  of  David  Houck, 
Sr..  was  that  it  occurred  in  1847  or  1848  or  1849  or  1850.  There  was  evi- 
dence  tending  to  show  that  the  defendant,  and  those  under  whom  she  claimed, 
were  in  possession  of  the  land  in  controversy  more  than  10  years  after  the 
execution  of  the  mortoage,  and  after  the  debt  became  due,  exclusive  of  the 
period  between  May  20,  1861,  and  January  1,  1870.  It  was  also  in  evidence 
that  one  of  the  five  plaintiffs,' Sally  Miller,  was  married  at  the  age  of  18  years, 
is  now  61  years  of  age,  and  she  and  her.  husband  are  still  living;  that  another 
of  the  plaintiffs,  Milley  Key,  is  six  or  seven  years  younger  than  Sally  Miller, 
that  she  was  married  during  the  war  at  the  age  of  nineteen,  and  her  husband 
has  been  dead  six  or  seven  years.  As  affecting  the  question  of  the  disability 
of  these  plaintiffs  during  the  period  of  the  alleged  possession  of  the  land  by 
the  mortgagee,  they  asked  that  an  issue  be  submitted,  as  to  the  time  when 
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David  Houck,  Sr.,  died.  This  was  refused  bj  his  honor,  who  said  the  only 
evidence  as  to  the  time  of  his  deaUi  was  that  it  was  in  1847  or  1848  or  1849, 
and,  if  submitted,  he  should  instruct  the  Jury  to  take  it  most  strongly  against 
the  plaintiffs^  and  this  would  fix  the  time  of  his  death  In  1849.  There  was 
no  exception  to  the  evidence,  or  to  the  charge  of  his  honor,  though  both  are 
set  out  at  length,  and  the  refusal  to  submit  the  issue  as  to  when  David  Houck, 
St.,  died  is  the  only  error  assigned  in  the  progress  of  the  trial. 

The  case  is  governed,  not  by  the  statutes  of  limitation,  but  by  the  statute 
of  presumptions  in  force  prior  to  August  24, 1868.  That  statute  (Eev.  Oode, 
o.  65,  §  19)  provides  that  "the  presumption  of  pi^yment,  or  abandonment  of 
the  right  of  red^nption  of  mortgages,  and  of  other  equitable  interests,  shall 
arise  within  ten  years  after  the  forfeiture  of  said  mortgage,"  etc.  This  stat- 
ute, says  BuFFlM,  J.,  in  ffeaden  v.  Wamack,  88  X.  0. 468,  *'is  so  emphatically 
a  statute  of  repose  that  no  saving  is  made  in  it  of  the  rights  of  infants,  femes 
eowrt,  or  persons  nan  oompoe  mentUp^*  and  the ptrwisoa  in  behalf  of  infants, 
and  certain  other  classes  of  persons,  contained  in  sections  9  and  10  of  that 
diapter,  have  no  application.  Campbell  y^  Broum,  86  N.  C.  376,  and  the 
oases  there  cited.  When  the  facts  are  admitted  or  proved,  tlie  presumption 
**  becomes  a  conclusion  of  law  from  facta  to  be  applied  by  the  court,  and  not 
left  to  the  discretion  of  the  Jury.**  The  cases  above  cited,  and  the  authori* 
ties  by  which  they  are  supported,  leave  no  doubt  as  to  the  construction  to  be 
placed  on  section  19,  o.  65,  Bev.  Code.  It  was  a  statute  of  repose;  and 
whether  his  honor  was  correct  or  not  in  holding  that  the  death  of  David 
Houck,  Sr.,  must  be  taken  from  the  evidence  to  have  occurred  in  1849,  the 
issue  was  immaterial,  and,  whether  answered  one  way  or  the  other,  could  not 
affect  the  legal  result.  The  refusal  to  submit  an  immaterial  issue,  which  can 
in  no  way  affect  the  merits  of  the  case,  cannot  be  assigned  as  error.  Perry 
V.  Jaekson,  88  N.  C.  108:  M&Donald  v.  Careon,  94  N.  G.  497.  In  the  latter 
case,  it  was  said  that  a  needless  issue  submitted  to  the  Jury,  which  could  in 
no  way  be  prejudicial,  was  not  assignable  as  error;  much  less  can  the  refusal 
to  submit  an  immaterial  or  unnecessary  issue  be  assigned  as  «rror. 

After  the  trial,  there  was  a  motion  for  a  new  trial,  supported  by  affidavit, 
on  the  ground  of  newly-discovered  testimony,  which  was  refused.  This  was 
a  matter  of  discretion,  which  cannot  be  reviewed  by  this  court,  and  from 
which,  as  has  been  often  held,  no  appeal  lies.    There  is  no  error; 


(98  N.  C.  «4) 

Wallaob  o.  Western  N.  C.  B.  Co. 
(Supreme  Cawrt  of  North  CaroUna.    December  28, 1887.) 

CABRISBS— NEQUOBNOB— PA88B270BR8  ON  FREIGHT  TrAIK. 

The  plaintiff,  a  passenger  on  a  freight  train,  while  standing  up  in  the  caboose, 
was  thrown  down,  owinf  to  a  sudden  moyement  of  the  train,  luod  a  bone  of  his  thigh 
was  fractured.  Tne  eyidenoe  showed  that  the  plaintiff  knew  of  the  jerks  incident  to 
freight  trains:  that  there  was  a  seat  at  his  disposal;  that  there  had  been  frequent 
lerks  during  the  journey,  suoh  as  are  usual  in  freight  trains,  and  other  passengers 
bad  kept  their  seats  in  consequence.  Held,  that  the  plaintiff  was  guilty  ot  oontnbu 
*  tory  negligence  in  standing  up. 

Appeal  from  superior  court,  McDowell  oounty;  James  C.  MoRae,  Judge. 

This  action  was  brought  by  W.  J.  Wallace  against  the  Western  North 
Carolina  Railroad  Company  to  recover  compensation  for  injuries  sustained  by 
the  plaintiff  while  traveling  on  a  freight  train  on  the  defendant's  road.  In 
the  court  below,  the  Judgment  was  in  the  plaintiff's  favor.  The  defendant 
appealed. 

P.  /.  Sinclair  and  W.  H.  Mdlone,  for  plaintiff.  2>.  Sohenok  and  C  M. 
Busbee,  (Erwin  4k  Prici,  of  counsel,)  for  defendant. 

Datis,  J.  Civil  action  tried  before  MoRab,  J.,  at  spring  term,  1887,  of 
McDowell  superior  court.    In  November,  1885,  the  plaintiff  was  a  passenger 
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on  a  freight  train  of  the  defendant  company,  going  from  the  town  of  Old  Fort 
to  the  town  of  Marion;  and  he  alleges,  substantially,  that,  for  want  of  due 
care  and  attention,  the  locomotive  to  which  the  train  was  attached  was  over- 
loaded, causing  it  to  "stall,"  and  by  the  csireless,  unskilfull,  and  negligent 
management  of  the  servants  and  agents  of  the  defendant  company,  it  was 
driven  with  such  terrible  force  against  the  cars  of  the  defendant  as  to  cause 
the  car  in  which  the  plaintiff  was  to  be  jerked  and  jarred  with  such  force  as 
to  violently  throw  him  down  within  said  car,  whereby  he  was  greatly  cut, 
bruised,  and  wounded,  and  had  his  leg  badly  fractured  and  broken,  etc.*  and 
for  his  said  injuries  he  claims  $8,000  damages.  The  defendant  company  an- 
swers, denying  the  material  allegations  of  the  complaint,  and  for  a  further  de- 
fense says  plaintiff  by  his  own  negligent  conduct  contributed  to  his  injury; 
that  he  was  a  passenger  on  a  second-class  car  on  a  freight  train,  and  knew  it 
was  not  as  safe  and  comfortable,  or  as  easily  managed  and  controlled,  as  a 
passenger  train,  and  consented  to  the  ordinary  risk  incident  thereto,  such  as 
sudden  jerks  and  starts  or  stops,  etc.;  that  he  knew  the  inconveniences  of 
the  seats  and  their  condition,  and  assumed  such  risks  as  necessarily  grow  out 
of  such  appurtenances,  and  was  bound  to  exercise  more  than  ordinary  care  for 
his  own  safety,  and  that  he  failed  to  care  for  himself  as  he  ought,  under  the 
circumstances.  There  was  evidence  on  behalf  of  the  plaintiff,  who  was  a 
passenger  on  afreight  train  of  the  defendant  company  from  Old  Fort  to  Marion 
on  the  seventh  of  November,  1885,  tending  to  show  that  the  train  was  behind 
time  and  overloaded;  that  at  an  upgrade  it  stalled  and  stopped;  that  attached 
to  the  train  was  a  caboose  for  passengers,  with  seats  running  along  the  sides, 
— one  bench  on  each  side;  that  a  passenger  in  the  caboose,  named  Clinard, 
with  his  arm  in  a  sling,  had  a  coat  and  bottle  of  liniment,  which,  upon  a  sud* 
den  jerk  of  the  car,  h£^  fallen  to  the  floor,  and  the  plaintiff  had  picked  it  up, 
and  was  standing;  that  the  train  tiad  jerked  a  number  of  times,  and  by  a  sad- 
den and  severe  jerk — ''crash/'  one  of  the  witnesses  termed  it — ^the  plaintiff 
was  thrown  to  the  floor,  and  had  a  bone  of  the  thigh  broken.  It  was  also  in 
evidence  that  the  plaintiff  knew  that  it  was  a  freight  train,  had  lived  on  the 
line  of  the  road,  had  seen  long  freight  trains,  and  "the  engines  starting  them;" 
that  there  was  plenty  of  room  to  sit  down,  and  the  plaintiff  was  near  a  seat, 
and  that  the  other  passengers  were  seated.  One  of  them,  W.  H.  Murphy,  a 
witness  for  plaintiff,  testified  that  "the  train  had  stalled  and  jerked  several 
times.  He  kept  his  seat.  Was  afraid  of  their  running  back  to  get  a  start, 
and  knew  they  were  pretty  rough  about  starting."  There  was  also  evidence 
as  to  the  nature  and  extent  of  plaintiff's  injury,  and  of  want  of  proper  care 
and  attention  on  the  part  of  the  conductor.  There  was  evidence  on  behalf  of 
the  defendant  tending  to  show  that  the  conductor  and  engineer  were  careful 
and  skillful ;  that  the  engine  was  in  perfect  order;  "that  there  were  no  defect- 
ive cars,  and  that  the  hands  were  competent,  prudent,  and  reliable.  The 
track  was  in  good  order,  but  wet,  and  that  the  stall  resulted  from  a  wet  rail. 
That  the  engine  was  not  overloaded,  and  that  the  running  back  of  a  car,  and 
slipping  and  jerking,  in  running  of  freight  trains,  is  not  unusual;  it  happens 
every  day."  That  there  is  a  difference  in  the  coupling  of  freight  trains  from 
that  of  passenger  trains,  that  causes  the  difference  in  the  jerking.  On  the 
freight  trains  there  is  a  "space  or  slack"  of  six  or  eight  inches  between  each 
car.  The  advantage  of  this  is  "that,  if  it  is  all  tight,  you  have  the  full  weight 
of  the  train  at  the  start;  with  the  slack,  you  get  the  engine  in  motion  before 
you  get  the  full  weight  of  the  train."  The  evidence  is  set  out  in  full,  and 
sent  up  with  the  record,  but,  in  the  view  we  take  of  the  case,  it  is  not  neces- 
sary to  state  it  fully  here. 

The  following  issues  were  submitted,  without  objection:  "(1)  Was  the 
plaintiff  injured  by  the  neglect  of  the  defendant,  as  alleged  in  the  complaint? 
(2V  Did  the  plaintiff  contribute  to  the  injury  by  his  own  negligence?  (3) 
Wnat  damage  has  plaintiff  siistainKl?"    The  defendant  asked  the  court  to 


Digitized  by 


Google 


N.  C]  WAXXACS  V.  WB9TERN  N.  a  B.  00.  605 

charge  the  juiy:  (1)  That  a  passenger  on  a  freight  train  accepts  it,  and  takes 
it,  and  travels  on  it,  acquiescing  in  tlje  usual  incidents  and  conduct  of  a  freight 
train,  if  managed  by  prudent,  competent  men.  (2)  That  in  the  movements  of 
freight  trains  the  jerking  is  inevitable,  and  is  not  ascribable  to  negligence  or 
want  of  skin  or  improper  management  on  the  part  of  the  agents  of  the  com- 
pany. (3^  That  it  is  not  to  be  expected  a  company  will  provide  its  freight 
trains  with  all  the  conveniences  and  safeguards  against  danger  that  are  re- 
quired in  the  operation  of  passenger  trains.  (4)  It  is  the  duty  of  a  passenger 
in  a  train  to  take  ordinary  care  of  himself.  If  danger  is  apparent  or  expected, 
he  is  to  see  and  know  it.  (5^  It  is  usual  and  proper  for  a  passenger  to  re- 
main in  his  seat;  and  especially  so  on  freight  trains,  where  he  has  reason  to 
believe  there  is  danger  in  any  other  position  than  being  seated.  {6)  That  there 
is  no  evidence  Ihat  the  engine  or  locomotive  was  overloaded.  (7)  That  there 
is  no  evidence  of  careless  management  of  the  locomotive  or  cai-s  on  part  of 
agents  of  defendant  on  this  occasion.  (8)  That  in  review  of,  and  in  the  light 
of,  the  evidence  in  this  case,  the  injury  was  an  accident,  and  not  the  result  of 
negligence.  The  defendant  assigns  as  errors  (1)  the  refusal  of  his  honor  to 
charge  as  requested;  and  (2)  that  his  honor  erred  in  instructing  the  jury  that 
there  was  no  evidence  of  contributory  negligence  on  part  of  the  plaintiff,  and 
that  they  must  respond  to  the  second  issue  ''No." 

The  charge  of  his  honor  is  set  out  in  full,  but,  as  we  think  there  was  error 
in  instructing  the  jury  that  there  was  no  evidence  of  contributory  negligence, 
it  is  not  necessary  for  us  to  consider  how  far  the  prayer  for  instructions, 
though  not  given  in  the  form  requested,  was  substantially  met  by  the  charge 
as  given,  or  whether  the  charge  did  not  cover  the  instructions  asked  for  to  the 
full  extent  to  which  the  defendant  was  entitled;  and  we  may  say  that  we 
think  the  defendant  was  not  entitled  to  the  sixth,  seventh,  and  eighth  instruc- 
tions at  all.  In  Smith  v.  Railroad  Co.,  64  N.  C.  235,  it  is  said:  "  When  the 
facts  are  agreed  upon,  or  otherwise  appear,  what  is  ordinary  care  is  a  ques- 
tion for  the  court.  When  the  facts  are  in  dispute,  the  proper  course  for 
the  judge  is  to  explain  what  would  be  ordinary  care  under  certain  hypotheses 
as  to  fs^ts,  and  have  the  jury  to  i^ply  the  law  to  the  facts  as  they  may  find 
them."  The  same  rule  applies  to  negligence  and  to  contributory  negligence. 
If  there  is  any  evidence  from  which  the  jury  may  find  facts  constituting  con- 
tributory negligence,  it  should  go  to  the  jury. 

Was  there  any  evidence  tending  to  show  contributory  negligence  in  this 
case?  We  think  there  was.  A  caboose  attached  to  a  freight  train  does  not 
furnish  all  the  appliances  and  conveniences  for  the  safety  and  comfort  of  pas- 
sengers that  are  provided  for  passenger  trains;  and  while  it  is  the  duty  of  the 
company  carrying  passengers  on  such  a  train  to  exercise  every  reasonable  care, 
and  take  every  precaution  against  injury  or  danger  to  the  life  of  such  passen- 
gers which  the  appliances  for  that  mode  of  transportation  will  admit  of,  it  is 
also  the  duty  of  the  passenger  who  travels  on  such  a  train,  with  full  knowl- 
edge of  the  increased  risk  incidental  thereto,  to  be  correspondingly  careful  in 
guarding  against  injury  by  reason  of  the  risk  incidental  to  such  mode  of 
travel.  An  act  may  be  negligent  or  not  according  to  the  attendant  circum- 
stances. An  act  on  a  regular  passenger  train,  with  air-brakes  and  other  ap- 
pliances to  secure  smooth  and  comfortable,  as  well  as  safer,  travel,  may  not  be 
at  all  negligent  in  the  passenger;  while  the  same  act  on  a  ** caboose,"  attached 
to  a  freight  train,  might  be  careless  and  negligent.  It  is  a  fact  of  common 
knowledge  that  even  on  a  passenger  train,  with  every  appliance  for  comfort 
and  safety  that  can  be  devised,  there  is  more  or  less  of  jar  and  jerk  incident  to 
the  starting  and  stopping  of  trains;  and  it  is  in  evidence  in  this  case  that  such 
jars  and  jerks  are  much  greater  on  freight  trains,  and  necessarily  so,  by  rea- 
son of  their  character.  The  passenger  on  such  a  train  assumes  the  ordinary 
risk  and  discomfort  incident  thereto;  and  if  the  train  is  managed  with  such 
care  and  prudence,  by  skillful  and  competent  employes,  as  to  subject  him  oiUy 
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to  tbe  discomfort  and  risk  thus  incident,  the  company  would  not  be  liable  for 
any  accident  resulting  therefrom  by  reason  of  the  failure  of  the  passenger  to 
obserye  usual  and  ordinary  precaution.  There  is  evidence  tending  to  show 
that  the  plaintiff  did  not  do  this.  It  is  in  evidence  that  the  Jerks  and  jars  in> 
cident  to  the  freight  train  were  known  to  him;  that  on  this  occasion  the  train 
was  a  long  one,  and  the  locomotive  was  moving  it  with  difficulty,  and  there 
had  been  frequent  jerks,  more  or  less  severe,  and  such  as  seem  to  have  sug- 
gested to  other  passengers  the  propriety  of  retaining  their  seats;  for  one  of 
the  plaintiff's  witnesses  testified  that  he  **kept  his  seat,"  knowing  that  "they 
were  pretty  rougii  about  starting. ''  It  was  in  evidence  that  there  were  seats 
for  all  the  passengers ;  and  the  fact  thJtt  the  others  in  the  "caboose'*  kept  their 
seats,  and  none  of  them  were  hurt,  constitutes  some  evidence  tending  to  show 
that  it  was  careless  and  negligent  in  the  plaintiff,  under  the  circumstances,  to 
be  standing. 

We  think  there  was  error  in  withholding  from  the  jury  the  second  issue, 
and  the  defendant  is  entitled  to  a  new  trial. 


(98  N.  C.  629) 

State  v.  Bowb* 
(Supreme  Ccwn  of  North  CaroUffUU    December  98, 1887.) 

1.  GRnnvAX*  Law— Nbw  Trial— Pbbjitbbd  Tbotdiont. 

In  North  Carolina,  the  appellate  jurlBdictlon  of  the  BUpreme  ooart  In  criminal  oases 
iB  limited  to  a  review  of  errors  of  law,  and,  if  it  is  shown  that  a  oonviotLon  was  ob- 
tained on  false  testimony,  a  new  trial  will  not  be  granted. 

ft.  Bl7B0l4iBT— BBBABHTG— AGBHOT  OV  ANOTHXa. 

On  the  trial  for  hurelary,  the  evidence  showed  that  the  prisoner  had  entered  the 
house  bv  preconcertea  agreement  with  an  apprentioe,  who  opened  the  door  by  vn 
locking  it.    Held,  a  constractive  breaking.^ 

8.  Witness— iMFBACHMSNT—GosBOBoaiTioir. 

When  the  oredibilil^  of  a  witness  is  impeached,  evidence  of  staltements  made  at 
other  times  by  the  witness,  and  consistent  with  Uie  impeached  testimony^  is  adr 
missible  in  corroboration  of  it. 

4.  Gbiminil  Law^Bvisbnob— CkncpETBirar. 

On  the  trial  for  burglary,  evidence  was  received  jshowlng  that  the  prisoner  had 
testified  at  the  preliminary  flTamlnation  that  he  had  borrowed  a  sum  of  money,  cor- 
responding witn  the  amount  stolen,  from  a  certain  party,  and  such  party  testified 
that  he  never  loaned  prisoner  any  money.  HeULy  that  the  evidence  was  competent, 
as  showing  false  statements  made  by  the  prisoner  regarding  substantive  matter  ox 
^e  crime. 

5.  Tbiai/— IirsTRUonoHs— Rbqubbt  io9i— Tdob  or  MAxme. 

Instructions  desired  by  counsel  should  be  asked  at  such  a  stage  in  the  trial  as  will 
leave  the  judge  sui&cient  time  to  consider  them,  and,  if  requested  after  the  atgu 
ment,  they  will  not  be  considered. 

Appeal  from  superior  court,  Durham  county;  Philips,  Judge. 

Indictment  for  burglary.  The  defendant,  one  Bowe,  was  indicted  for  bur- 
glariously entering  the  house  of  one  Samuel  A.  Tbazton,  and  was  convicted. 
The  defendant  appealed. 

1  There  is  no  breaking,  sufficient  to  sustidn  an  indictment  for  burglary,  where  one  enr 
ters  through  an  open  door  or  other  aperture.  Neiderluck  v.  State.  (Tex.)  8  S.  W.  Rep. 
678.  The  fifting  of  a  latch  of  a  closea  door,  and  pushing  it  open,  will  constitute  an  act- 
ual  breaking.  State  v.  Groning,  (Kan.)  5  Pao.  Rep.  446.  A  domestic  servant  who  con- 
spires with  others,  not  servants,  to  let  them  into  his  master's  house,  may  be  guilty  of 
burglary,  notwithstanding  the  breaking  is  not  actuaL  and  such  as,  if  committea  by  the 
servant  alone,  would  not  be  burglarious.  Neiderluck  v.  State,  supra.  To  obtain  ad> 
mission  to  a  dwelling-house  at  night,  with  the  intent  to  commit  a  felony,  by  means  of 
artifice  or  fraud,  or  upon  a  pretense  of  business  or  social  intercourse,  is  a  constructive 
breaking,  and  will  sustain  an  indictment  charging  aburglaxjby  breakixig  and  entering. 
Nichols  V.  State,  (Wis.)  82  N.W.  Rep.  548.       --•«»'*'  -•  -^ 
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J,  8.  Manning  and  W.  A.  Quthrief  for  defendant.  Th^  Attom^  Qeneral 
and  Strudwiok  i  Bo(yne,  for  the  State. 

Davis*  J.  Indictment  for  burglary,  tried  before  Philips,  J.,  at  the  spring 
term,  1887,  of  Durham  superior  court.  The  principal  witness  against  the 
I»isoner  upon  the  trial  was  one  Mary  Castleberry,  and  he  mores  for  a  new  trial 
in  this  court,  upon  the  ground  that  his  conviction  was  proved  by  the  false  testi- 
mony of  said  witness.  The  motion  is  based  upon  the  affidavit  of  the  said  Mary 
Castleberry  to  the  effect  that  her  testimony  on  the  trial  was  false  in  every  ma- 
terial particular,  and  was  induced  by  causes  set  out  in  the  affidavit,  and  the 
affidavit  of  the  prisoner  that  the  term  of  the  superior  court  at  which  the  trial 
was  had  expired  before  the  prisoner  had  any  knowledge  or  inf ormatiou  of  the 
fact  upon  which  the  motion  is  based,  and  that  the  affidavit  of  the  said  Mary 
Castleberry  was  without  the  procurement  of  tiie  prisoner,  and  in  fact  that  he 
had  no  knowledge  that  such  an  affidavit  would  be  made  until  informed  by  his 
counsel,  and  could  not  avail  himself  of  it  in  the  court  below. 

The  able  counsel  who  so  faithfully  represented  the  prisoner  admits  that  the 
motion  cannot  be  allowed  without  a  reversal  of  the  rulings  of  this  court  here- 
tofore made,  but  he  earnestly  insists  that  we  shall  review  and  reverse  these 
rulings.  Upon  careful  examination,  we  must  adhere  to  the  principle,  judi- 
cially settled,  that  in  criminal  actions  the  appellate  jurisdiction  of  this  court 
is  limited  to  a  review  and  correction  of  errors  in  law  committed  in  the  trial 
below.  State  v.  Jones,  69  N.  C.  16;  State  v.  Stames,  d4  N.  C.  973.  The 
application  is  based  upon  the  affidavit  of  a  witness  who  was  an  accomplice, 
and  who  now  makes  oath  that  her  testimony  on  the  trial  was  false.  How 
far  the  jury  might  have  given  credit  to  her  testimony,  impeached  as  it  was, 
but  for  the  corroborating  facts  and  circumstances,  we  cannot  determine;  but 
the  executive  is  invested  with  the  pardoning  power,  and  has  the  discretion, 
not  only  to  consider  facta  that  may  be  made  to  appear  after  the  trial,  oi  which 
the  jury  could  have  no  knowledge,  but  to  review  and  consider  all  the  facts; 
and  the  extreme  injustice  and  wrong  which  may  often  result  from  a  refusal  of 
this  court  to  assume  the  discretionary  power,  so  earnestly  pressed  upon  us  by 
the  learned  counsel,  can  find  a  remedy  there. 

The  preliminary  motion  cannot  be  allowed,  and  we  proceed  to  consider  the 
error  assigned  in  the  record. 

The  indictment,  in  different  counts,  charges — First,  that  the  defendant,  in 
the  night  of  October  15*  1866,  feloniously  and  burglariously  did  break  and  en- 
ter the  dwelling-house  of  Samuel  A.  Thaxton,  situate  in  the  county  of  Dur- 
ham, etc.,  and  did  feloniously  and  burglariously  steal  $60,  the  property  of 
Samuel  A.  Thaxton;  aeoond,  that  he  feloniously,  burglariously,  etc,  entered 
the  dwelling-house  of  Eva  0.  Thaxton,  etc.,  and  did  steal,  etc.,  $60,  the  prop- 
erty of  Eva  0.  Thaxton,  etc.;  and  third,  that  he  feloniously,  burglariously, 
etc.,  entered  the  dwelling-house  of  Eva  C.  Thaxton,  and  did  steal  $60,  the 
property  of  Samuel  A.  Thaxton,  etc. 

1.  Mary  Castleberry,  a  %vitness  for  the  state,  was  impeached  upon  the  cross- 
examination,  and  upon  such  examination  had  testified  that  she  had  gotten 
money  for  the  prisoner  before;  that  in  January,  1886,  the  prisoner  told  her  to 
get  $1.75  from  Mrs.  Thaxton,  and  that  she  got  the  money  from  Mrs.  Thaxton 
for  the  prisoner,  but  was  caught  in  the  act  of  stealing  it,  and  it  was  talLcn 
from  her  by  Mrs.  Thaxton.  With  a  view  of  corroborating  this  witness,  the 
solicitor  asked  S.  A.  Thaxton,  a  witness  for  the  state,  whether  she  bad  made  any 
statement  to  him  about  her  relations  to  the  prisoner  as  testified  to  by  her.  The 
witness  was  permitted  to  answer,  under  objection  by  the  defendant,  that  she 
had  made  a  statement,  which  as  given  by  the  witness  was  substantially  that 
given  by  her.  The  witness,  Mary  Castleberry,  was  impeached,  and  it  was 
competent  to  support  her  by  proving  that  she  had  made  consistent  statements 
at  other  times.    It  was  competent*  nsA  as  substantive  evidence  of  the  truth 


Digitized  by 


Google 


608      ,  SOUTHEASTERN. REPORTER.  [N.  0. 

of  what  she  said,  but  only  to  corroborate  her.  State  ▼•  Parish^  79  N.  0. 610: 
March  v.  Harrell,  1  Jones,  (N".  C.)  329.  Even  the  witness  impeached  may 
testify  as  to  consistent  statements  previously  made.  State  v.  Whitflddt  ^ 
N.  C.  831. 

2.  Mary  Castleberry  had  testified,  on  cross-examhiation,  that  for  three  years 
she  had  been  the  kept  mistress  of  the  prisoner,  and  that  he  had  frequently  vis- 
ited her  on  the  Thaxton  premises.  With  a  view  of  corroborating  her,  S.  A. 
Thaxton  was  asked  if  she  had  made  any  statement  to  him  about  the  prisoner 
coming  on  his  premises  as  testified  to  by  her.  The  witness  was  permitted  to 
answer,  under  objection  "by  the  defendant,  and  gave  the  statement  of  the  wit- 
ness made  to  him,  to  the  same  purport  as  that  testified  to  by  her.  This  was 
competent  for  the  same  reason,  and  for  the  same  purpose,  as  the  preceding 
evidence. 

8.  C.  B.  Green,  a  witness  for  the  state,  testified  that  he  was  the  committing 
magistrate  before  whom  the  preliminary  examination  was  had;  that  upon 
that  examination  the  prisoner  was  cautioned,  and  informed  of  his  right  to  re- 
fuse to  answer,  etc*;  that  *' after  this  caution  had  been  given,  and  after  Thax- 
ton had  testified  that  he  had  lost  $60.00,  the  prisoner  voluntarily  offered  him- 
self as  a  witness  on  his  own  behalf .  ♦  ♦  ♦  The  defendant  objected  to  wit- 
ness testifying  to  what  prisoner  testified  to,  because  there  was  no  evidence  of 
any  identification  of  the  S60.00."  The  witness  testified,  under  objection,  that 
on  the  examination  the  prisoner  testified  that  in  October  he  had  $60,  which 
he  had  borrowed  of  Warren  McGanley  of  Alamance  county.  The  witness  S. 
A.  Thaxton  was  permitted  to  testify,  under  objection  by  the  defendant,  to 
the  same  statement  made  by  the  prisoner.  To  show  that  the  statement  made 
by  the  prisoner  as  to  how  he  came  into  possession  of  the  $60  was  false,  the 
state  introduced  Warren  McGanley,  who  testified,  under  objection,  that  he 
never  loaned  the  prisoner  any  money,  and  that  he  lived  in  Alamance  counfy. 
The  objection  cannot  be  sustained.  It  was  competent  to  show  that  the  pris- 
oner had  made  false  or  contradictory  statements  in  regard  to  the  substantive 
matter  of  the  crime  with  which  he  was  charged.  State  v.  Conrad,  95  N.  0. 
666.  In  State  v.  Broughton,  7  Ired.  96,  the  prisoner  was  charged  with  mur- 
der. The  foreman  of  the  grand  jury  was  offered  as  a  witness  for  the  state  to 
prove  that  the  prisoner  was  a  witness  before  the  grand  jury,  and  that  he 
charged  another  with  the  murder  of  the  deceased.  The  evidence  was  ad- 
mitted; '*not,"  said  Ghief  Justice  Buffin,  "as  a  confession,  but  as  a  false 
accusation  against  another,  and  thus  furnishing,  with  other  things,  an  argu- 
ment of  his  own  guilt."  So,  in  State  v.  Swlnk,  2  Dev.  &  B.  9,  Judge  Gas- 
ton, delivering  the  opinion,  it  was  said  "that  all  the  surrounding  facts  of  a 
transaction  may  be  submitted  to  the  jury  when  they  afford  any  fair  pre- 
sumption or  inference  as  to  the  question  in  dispute.  Upon  this  principle  it 
is  that  the  conduct  of  the  accused  at  the  time  of  the  offense,  or  after  being 
charged  with  it,,  such  as  "fiight,  the  fabrication  of  false  a/nd  contradictory 
statements,  the  concealment  of  the  instruments  of  violence,  the  destruction  or 
removal  of  proofs  tending  to  show  that  an  offense  has  been  committed,  or  to 
ascertain  the  offender,  are  all  receivable  in  evidence  as  circumstances  con- 
nected with  and  throwing  light  upon  the  question  of  imputed  guilt."  In 
State  V.  Ludwick,  Phil.  (N.  G.)  401,  the  prisonei*  was  charged  with  the 
miirder  of  his  wife,  and,  "among  various  contradictory  accounts  which  he 
gave  of  his  wife*s  disappearance,  said  that  his  father  had  shot  her.  On  say- 
ing this  at  one  time  in  the  presence  of  the  father,  the  latter  indignantly  de- 
nied it.  The  prisoner  objected  to  the  evidence  of  what  the  father  had  said, 
but  it  was  received  by  the  court."  The  evidence  of  the  "various  contradio 
tory  accounts"  seems  to  have  been  received  without  question,  as  a  matter  of 
course,  and  such,  I  think,  is  the  common  practice  on  the  circuits.  This  ap- 
plies to,  and  disposes  of,  the  several  exceptions  to  the  evidence  in  regard  to 
the  declarations  and  contradictory  statements  of  the  prisoner. 
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4.  It  was  In  evidence  that  Mary  CasUeberry  was  bound  as  an  apprentice  to 
8.  A.  Thaxton,  and  thafc  the  prisoner,  in  pursuance  of  a  premeditated  arrange- 
ment with  her»  had  gained  admission  to  the  house,  in  the  night,  through  a 
door  opened  by  her.  Counsel  for  the  prisoner  asked  the  court  to  give  tliQ  fol- 
lowing instruction  to  the  jury:  **That  if  a  dwelling-house  is  left  open  by 
the  occupants,  and  a  thief  enter  by  the  opening,  (such  as  a  door,  which  is 
the  usual  mode  of  entering  such  house,)  and  open  a  trunk,  and  steal  there- 
from, it  is  not  burglary.  Nor  is  it  burglary  if,  after  the  family  have  retired 
for  the  night,  one  of  the  family  should  open  the  door  to  admit  the  thief,  and 
then,  gaining  admission,  he  should  open  a  trunk,  and  steal  therefrom.  That 
a  bound  child  is  something  more  in  law  than  a  mere  servant,  that  the  appi*en- 
ticeship  establishes  a  parental  relation  between  the  master  and  apprentice; 
and  for  the  purposes  of  domestic  control,  and  occupancy  of  the  house  and 
premises  of  the  master,  they  stand  on  the  same  footing  as  parent  and  natural 
child.  That  while  the  unlocking  the  door  of  the  employer's  house  by  a  mere 
servant  in  the  night-time  would  be,  in  law,  sufficient  breaking  to  constitute 
that  essential  element  in  the  crime  of  burglary,  still,  the  unlocking  the  door 
of  the  house  of  a  parent  by  his  child,  or  the  house  of  a  master  by  his  appren- 
tice, in  order  to  admit  a  thief  to  a  room  occupied  by  the  child  or  apprentice, 
for  the  purpose  of  stealing  the  goods  of  the  parent  or  master,  would  not,  in 
law,  be  such  a  breaking  of  the  house  as  to  constitute  burglary.''  Instead  of 
diarging  as  requested,  his  honor,  upon  this  point,  instructed  the  jury,  after 
explaining  the  law  of  burglary :  "If  a  person  leave  his  doors  or  windows  open, 
it  is  his  own  folly  and  negligence,  and,  if  a  man  enter  therein,  it  is  not  bur- 
glary. And  the  unlocking  a  trunk,  or  breaking  open  a  trunk  or  other  article 
of  furniture,  and  stealing  money  therefrom,  cannot  be  burglary,  unless  there 
was  a  breaking  and  entering  the  dwelling-house  for  that  purpose  in  the  night- 
time. The  breaking  is  not  confined  to  an  actual  breaking,  *  *  *  but 
constructive  breaking  may  be  committed;  as  where  one  by  artifice  or  fraud 
procures  the  house  to  be  opened,  and  gaining  admission  by  deceit,  or  when 
one  gains  admission  by  some  trick.  *  **  *  So,  if  entrance  is  obtained  by 
conspiracy,  it  is  a  constructive  breaking.  When  a  servant  conspires  with  a 
thief  to  let  hhn  in  at  a  door  or  window  at  night,  it  is  burglary  in  both.  Mary 
Castleberry  testified  that,  by  a  preconcerted  agreement  with  the  prisoner,  she 
opened  the  door  at  about  ton  o'clock  at  night  by  unlocking  the  same  for  the 
defendant  at  a  given  signal,  after  the  members  of  the  family  had  retired,  and 
that  the  prisoner  was  to  steal  the  money  from  Mrs.  Thaxton's  trunk ;  ♦  ♦  ♦ 
that  she  was  a  servant  of  Thaxton,  and  that  she  stayed  in  a  room  of  the  house 
with  Mr.  Tbaxton's  adopted  boy,  and  that  she  and  another  did  the  work,  as- 
sisting Mrs.  Thaxton,  and  that  there  were  no  other  servants  on  the  premises. 
Though  Mary  Castleberry  may  have  been  apprenticed  to  8.  A.  Thaxton,  if  she 
was  there  in  the  capacity  of  a  servant,  t  «  «  and  she  admitted  in  the 
night-time,  by  agreement,  the  prisoner  into  the  house,  ♦  *  *  and.  the 
prisoner  entered  for  the  purpose  of  stealing  money,  ♦  ♦  ♦  the  prisoner 
is  guilty."  The  prisoner  excepted  to  the  charge  as  given,  and  for  refusal  to 
charge  as  asked.  The  exception  cannot  be  maintained.  It  is  a  constructive 
breaking  "if  the  house  be  opened  by  the  servants  within,  by  conspiracy  with 
those  who  enter."  8  Greenl.  Ev.  §  77;  Whart.  Crim.  Law,  §  1540.  The  ap- 
prentice is  a  servant.  Bouv.  Law  Diet.  tit.  "Servant."  The  relation  of  the 
apprentice  to  the  master  is  not  that  of  a  child,  but  of  a  servant,  created  by  con- 
tract or  by  law. 

5.  After  the  evidence  had  closed,  and  just  before  the  argument  of  counsel 
for  the  prisoner  was  commenced,  his  counsel  asked  the  judge  to  put  bis  charge  in 
writing,  at  the  same  time  asking  him  to  give  the  Instructions  which  they  pre- 
sented in  writing.  After  the  arguments  were  made,  and  as  the  last  counsel 
for  the  prisoner,  who  bad  the  conclusion,  was  about  to  begin  the  last  speech, 
counsel  for  the  prisoner  stated  to  the  court  that  they  had  an  additional  in- 
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fltraction  to  ask  for;  whereupon  the  ooart  told  oounsel  that  the  instructions, 
asked  by  them  to  be  put  in  writing,  were  nearly  finished,  and  that  it  could  not 
now,  at  this  stajse  of  the  case,  and  under  the  circumstances,  consider  further 
instructions.  The  counsel  for  the  prisoner  excepted,  and  filed  the  following 
prayer  for  instruction:  "That  it  is  deemed  hard,  and  that  it  is  unsafe,  to  con- 
vict upon  the  testimony  of  an  accomplice,  unless  that  testimony  received  ma* 
terial  support  from  evidence  coinciding  with  it  in  considerable  circumstances 
as  to  leave  no  material  doubt  in  the  mind  of  the  jury  of  its  truth."  By  sec- 
tion 414  of  the  Code,  the  judge  is  required  to  put  his  instructions  in  writing, 
at  the  request  of  either  party,  made  at  or  before  the  close  of  the  evidence, 
and  section  415  requires  counsel  asking  for  instructions  to  put  them  in 
writing.  It  was  evidently  intended  that  the  judge  should  have  time  to  con- 
sider and  prepare  his  instructions,  and  it  is  unjust  and  unfair  to  him  to  present 
a  prayer  for  special  instructions  at  so  late  a  period  in  the  progress  of  the  trial 
as  to  leave  him  insufficient  time  to  consider  them.  In  the  present  case,  the 
exception,  if  there  were  any  ground  for  it,  is  cured  by  the  charge,  for  his 
honor  instructed  the  jury  that  they  '* should  be  slow  to  convict  on  the  unsup- 
ported evidence  of  an  accomplice.  Though  Mary  Castleberry  be  an  accomplice, 
she  is  competent  to  testify,  and  the  jury  must  pass  upon  the  weight  and  effect 
of  her  testimony.  If  the  jury  yield  faith  to  the  testimony  of  an  accomplice, 
it  is  not  only  legal,  but  obligatory  on  their  consciences,  to  found  their  verdict 
apon  it.  The  unsupported  testimony  of  an  accomplice,  if  it  produce  entire, 
belief  of  the  prisoner's  guilt,  is  sufficient  to  warrant  a  conviction.  You  have 
heard  the  witnesses,  have  seen  their  manner  and  bearing  on  the  stand,  and  it 
is  for  the  jury  to  say,  from  all  the  evidence,  whether  they  are  satisfied  beyond 
a  reasonable  doubt  that  the  prisoner  is  guilty  or  not."  The  advisory  caution 
suggested  by  Judge  Gaston  in  State  v.  Haney,  2  Dev.  &  B.  890,  and  from 
which  the  prayer  for  instruction  requested  by  counsel  for  the  prisoner  is 
taken,  is  coupled  with  the  qualification  that,  unless  the  evidence  of  the  ac- 
complice is  supported  by  ^evidence  derived  aliunde^**  jurors  are  advised  that 
it  is  unsafe  to  convict.  His  honor  charged  the  jury  '*  that  they  should  be  slow 
to  convict,"  etc.;  and  his  charge  taken  together,  and  as  clearly  presented  to 
the  jury,  is  supported  by  State  v.  Haney,  supra;  State  v.  Hardin^  2  Dev.  & 
B.  407;  StaU  v.  Holland,  83  K.  C.  624,  and  StaU  v.  Miller.  97  N.  C.  484,  2 
8.  E.  Eep.  868. 
There  is  no  error. 

(98  N.  c.  841)  Stokes  et  al.  «.  Taylor. 

{jBufyrerM  Court  of  North  Carollma,    December  28, 18S7.) 

PATMSirr—DEFBNBE  0l^-BUBI>BN  OP  PrOOJ. 

In  an  action  on  a  promissory  note,  defendant  admitted  the  execution  of  the  note, 
and  pleaded  payment,  and  filed  speomcations  of  pc^rment.  The  court  Instructed  the 
jury  that,  the  ezeoution  of  the  note  being  admitted,  plaintilt  was  entitled  to  reoover, 
unless  defendant  established  to  the  satisfaction  of  the  jury  that  the  debt  had  been 
paid;  and  if  the  jury  were  lefttn  doubt,  from  the  evidence,  as  to  the  payment, they 
should  find  for  plaintifl.    HelcLt  that  the  instruction  clearly  embodiecftne  law. 

Appeal  from  superior  court,  Watauga  county;  Boykin,  Judge. 

Civil  action,  commenced  before  a  justice,  to  recover  payment  of  a  promis- 
sory note.  Defendant  admitted  making  the  note,  and  pleaded  payment,  and 
filed  specifications.  Verdict  and  judgment  for  plaintiffs  in  the  superior  court, 
and  defendant  appealed. 

Armfleld  di  Scales^  for  plaintiffs.    Morphew  dk  CouncUl,  for  defendant. 

Smith,  C.  J.  This  action,  removed  by  the  defendant's  appeal  from  a  jus- 
tice of  the  peace  to  the  superior  court  of  Watauga,  is  upon  a  promissory  note 
of  the  defendant,  made  in  February,  1878,  under  seal,  to  J.  M.  Su^es,  and 
transferred  to  the  plaintiff,  in  the  sum  of  $97,  with  Interest;  to  wtiich  the  de- 
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fense  of  payment,  in  whole  or  in  part,  is  set  up.  The  averment  in  the  an- 
swer is  that  in  1881  there  was  a  settlement  between  the  parties,  in  which  the 
Slaintifl  agreed  that  a  oounter-demand  in  an  account  upon  defendant's  books, 
1  the  aggregate  of  $104.31,  should  be  rec^ved  in  satisfaction  of  the  present 
claim.  This  was  denied,  and  upon  a  trial  of  the  issues  before  the  jury  the  de- 
fendant and  the  payee  gave  conflicting  testimony;  the  former  testifying  to  the 
allegations  in  his  answer,  and  the  latter  stating  that  these  demands  were  not 
thus  adjusted,  but  were  satisfied  out  of  the  wages  earned  by  him  while  in  the 
defendant*s  service  after  the  note  was  executed,  and  in  this  he  was  supported 
by  the  plaintiffs  testimony.  The  court,  in  charging  the  jury,  instructed  them 
'*that,  the  execution  of  the  bond  sued  upon  being  admitted,  the  plaintiff  was 
entitled  to  recover,  unless  the  defendant  established  to  the  satisfaction  of  the 
jury  that  the  debt  had  been  paid;  and  that  if  the  jury,  upon  consideration  of 
all  the  evidence,  were  left  in  doubt  as  to  the  payment,  they  should  find  for  the 
plaintiff."  Upon  the  two  inquiries — has  the  defendant  paid  the  note?  and 
how  much  remains  unpaid? — ^the  response  to  the  first  was  in  the  negative, 
and  to  the  second,  $152.44.  The  defendant  excepted  to  the  charge,  and  from 
the  judgment  rendered  upon  the  verdict  appealed. 

We  find  no  error  in  what  the  court  told  the  jury.  The  burden  of  showing 
payment  rested  upon  the  defendant,  and  in  saying  that  he  must  establish  this 
to  the  satisfaction  of  the  jury  he  but  laid  down  a  clear  proposition  of  taw, — ^that 
the  party  alleging  a  fact  must  prove  it.  There  is  no  error,  and  the  judgment 
must  be  affirmed. 


(W  N.  c.  TBI)  State  t).  Bobebsok. 

(Supreme  Cowrt  of  No^  CaroUnck,    December  28, 1887.) 

pEBJUBT-^lBDIOnCBNT— SUFFIOIBNCT. 

Code  N.  C.  1 1185,  enacts  that  in  every  indictment  for  perjnry  ''it  shaU  be  snfflclent 
to  set  forth  «•  •  •  by  what  court,  07  before  whom,  the  oath  was  taken,  (aver- 
ring such  court  or  person  to  have  oomjpletent  authority  to  administer  the  same,) " 
etc.  JBTetdf  that  an  indictment  which  charged  that  the  false  oath  was  taken  before 
a  justice  of  the  peace  by  the  defendant  in  a  matter  mentioned,  wherein  there  was 
an  issue  joined,  pending  before  him,  and  that  he  had  ''sufficient  and  competent  au 
thority  to  adnmuster  the  oath,  **  eta,  was  sufficient 

Appeal  from  superior  court,  Wilkes  county;  Boykin,  Judge. 
This  was  an  indictment  for  perjury.    The  defendant,  one  Boberson,  was 
found  guilty,  and  appealed. 
C.  H.  Armfleldt  for  defendant.    TTie  Attorney  General^  for  the  State. 

Merrimon,  J«  In  support  of  the  motion  in  arrest  of  judgment  in  this  case, 
it  is  insisted  that  it  appears  from  the  face  of  the  indictment  that  the  justice 
(d  the  peace  before  whom  the  false  oath  is  charged  to  have  been  taken  bad 
not  jurisdiction,  in  any  aspect,  of  the  matter  before  him,  in  which  such  oath 
is  charged  to  have  been  taken,  and  that  no  such  issue  as  that  charged  could 
have  arisen  or  been  joined.  We  think  this  objection  cannot  be  sustained. 
The  statute  (Code,  8  1185^  provides  that  it  shall  be  sufficient,  in  indictments 
for  perjury,  to  set  forth  the  substance  of  the  offense  charged,  by  what  court 
and  before  whom  the  false  oath  was  taken,  and  that  the  court  had  competent 
authority  to  administer  the  oath,  with  proper  charges  to  falsify  the  matter 
wherein  the  perjury  is  assigned,  without  setting  forth  the  proceeding  or  the 
proceedings  in  the  acUon  in  which  such  oath  was  taken;  the  purpose  being  to 
render  unnecessary  useless  details  and  niceties,  in  charging  the  offense  of  per- 
jury,  that  at  one  time  prevailed,  to  the  prejudice  of  the  due  administration 
of  criminal  justice.  The  indictment  charges  that  the  faJse  oath  was  taken 
befbre  a  justice  of  the  peace  by  the  defendant  in  a  matter  mentioned;  wherein 
4h^e  was  an  issue  joined,  pending  before  him,  and  that  he  had  "sufficient 
iind  competent  authority  to  administer  the  oath/'  etc    This  implies,  ui^dec 
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fche  statute  cited,  that  an  action,  proceeding,  or  matter  named  was  pending 
before  the  justice  of  the  peace,  and  that  the  defendant  took  therein  a  false 
oath  as  charged.  This  is  sufficient.  The  court  takes  notice  that  the  justice 
of  the  peace  has  jurisdiction  for  some  purpose  of  all  crimes  and  misdemean* 
ors  in  his  county,  as  well  as  of  certain  classes  of  civil  actions  and  matters 
wherein  witnesses  might  be  examined,  and  therefore  he  might,  just  as  any 
.  other  coui-t  could  do,  administer  an  oath  to  a  witness  in  an  action  or  matter 
of  which  he  had  appropriate  jurisdiction.  State  v,  Qallimonf  2  Ired.  372; 
State  V.  Hoyle,  6  Ired.  1;  State  v.  Davis,  69  N.  C.  495.  On  the  trial,  the 
state  was  bound  to  produce  competent  evidence  to  prove  that  such  a  proceed- 
ing was  pending  before  the  justice  of  the  peace  as  that  charged,  of  which  he 
had  j urisdiction,  wherein  the  defendant  perpetrated  the  perj u ry  charged.  The 
simple  reference  to  the  proceeding  is  sufficient  to  identify  it,  and  such  identi- 
fication is  sufficient  for  all  practical  purposes.  The  statute  so  contemplates 
There  is  no  error,  and  tiie  judgment  must  be  affirmed. 


m  N.  C.  685) 

State  o.  Weathers. 

ISupreme  Ccwrt  of  North  CcvroUfna.    December  80, 1887.) 

1.  Criminal  Law— Sbntbnob— Labob  on  Coijntt  Roadb. 

By  Const,  N.  O.  art.  11,  $  1,  crime  is  punisliable  by  sentence  to  labor,  and  this  pio- 
vision  is  to  be  constmed  as  authorizlD«^  the  employment  of  such  labor  on  highways, 
and  the  fanning  out  thereof:  provided,  that  oonvlctB  so  farmed  out  shall,  as  to  roy- 
emment  and  discipline,  be  under  control  of  a  state  officer.  By  Acts  1887,  c  855, 
county  authorities  are  put  in  control  of  convicts  sentenoed  to  labor  on  public  roada, 
and  are  empowered  to  regulate  the  working  of  such  convicts.  HelcL  that  a  sen- 
tence that  a  convict  be  put  to  work  on  pubfio  roada  by  county  authorities  was  au- 
thorized by  these  provisions. 

S.  SaMB— EVIDBKOB— Ck)NFLIOT  OF— IkSTRUOTIONS. 

On  the  trial  of  two  persons,  indicted  for  an  afteay,  each  gave  testimony  tending  to 
excuse  himself  and  incriminate  the  other.  The  court  chaimd  the  junr  to  acquit  one 
of  the  defendants  if  they  believed  his  version,  and  to  con^ct  both,  if  they  beUeved 
a  third  witness'  version;  but  that  aU  the  evidence  should  be  considered,  andLJf  it 
did  not  satisfy  them  that  defendant  fought  willingly,  they  should  acquit  him.  Held, 
not  erroneous  aa  giving  undue  prominence  to  the  testimony  of  one  witness  conflict- 
Ing  with  others. 
8.  Atfrat— JusTmoATioN-- To  Prevent  Abduotion  of  Wife. 

On  a  trial  for  an  affray  growing  out  of  the  separation  of  defendant's  wife  from 
him,  which  separation  he  claimed  was  caused  by  her  brother's  persuasion,  the  evi- 
dence showed  that  she  had  once  before  left  him  of  her  own  will  and  that  during  this 
fight  she  struck  him.  The  court  denied  defendant's  motion  for  an  instruction  that, 
if  her  brother  had  so  persuaded  her,  defendant  was  justified  in  attaddng  him  to 
prevent  her  leaving,  provided  defendant  used  no  more  force  than  necessary.  Held, 
that  the  denial  was  proper. 

Appeal  from  superior  court,  Wake  county;  J.  H.  Merrimok,  Judge. 

Indictment  for  an  affray,  against  Ed.  Weathers,  appellant,  Monroe  Bow* 
iand,  Carey  Rowland,  and  another.  Upon  conviction  defendant.  Weathers, 
appealed. 

W.  /.  Feele,  for  appellant.    TJie  Attorney  General,  for  the  State. 

Smith,  C.  J.  The  defendant,  Ed.  Weathers,  and  three  others  are  charged 
In  the  indictment  with  committing  an  affray,  and  mutually  assaulting  each 
other,  and,  upon  their  trial,  he  and  Monroe  Bowland  were  found  guilty,  and 
the  others  acquitted.  Thereupon,  after  a  motion  for  a  new  trial  made  and 
refused,  the  court  pronounced  judgment  that  the  convicted  defendant  be  put 
to  work  on  the  public  roads  of  the  county  by  the  county  commissioners,  and 
so  kept  for  the  term  of  six  months  from  October  4, 1887.  From  the  Jud^ 
ment  the  said  Weathers  appeals. 

There  were  many  witnesses  examined,  seven  in  number,  and  among  whom 
were  all  the  accused  except  Carey  Bowland,  and,  these,  other  than  those  par- 
ticipating in  the  light»  seeing  part  of  it  only,  and  not  the  whole,  introduoe 
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confusion  aiid  ancertainty  in  tlieir  narrative  of  the  facts.  There  is,  however, 
a  general  concurrence  in  representing  a  severe  fight  between  the  principal 
offenders,  and  the  use  of  a  grubbing  boe,  or  attempt  to  use  it,  and  the  inflic- 
tion of  a  wound  upon  the  head  of  the  appellant,  from  which,  as  he  emerged 
from  the  house,  there  was  a  profuse  flow  of  blood, — a  flght  in  which  the  com- 
batants seem  to  have  voluntarily  engaged,  and  each  intent  on  doing  his  best. 
It  therefore  devolved  upon  either  to  rebut  the  presumption  of  guilt  by  show- 
ing that  he  acted  in  self-defense,  and  in  the  exercise  of  a  legal  right. 

1.  The  testimony  of  Weathers  and  Rowland  was  at  variance,  that  of  each 
tending  to  convict  the  other,  and  excuse  himself.  The  court,  contrasting  the 
testimony  of  these  witnesses,  told  the  jury  that  if  they  believed  the  representa- 
tion of  facts  made  by  the  appellant,  they  should  acquit  him;  while  if  they 
accepted  the  testimony  of  Elijah  Horton,  as  a  true  version  of  the  affair,  both 
would  be  guilty;  but  that  all  the  evidence  should  be  considered,  and  if,  taken 
together,  they  were  not  satisfied  that  the  appellant  fought  wUlinglyt  they 
should  find  him  not  guilty.  To  this  part  of  the  charge,  appellant's  counsel, 
after  the  retirement  of  the  jury,  were  allowed  to  enter  an  exception,  which  is 
defended,  in  the  argument  before  us,  upon  the  ground  that  undue  emphasis 
is  given  in  the  instruction  as  to  the  testimony  of  the  witness  Horton  in  sin- 
gling it  out  from  that  of  the  others,  and  to  sustain  the  ol^ection  reliance  is 
put  in  the  rulings  in  Anderson  v.  Steamboat  Co.,  64  N.  C.  399;  Willey  v.  Gat- 
ling,  70  N.  C:  410;  Jackson  v.  Commissioners  of  Greene,  76  N.  C.  282;  Crutch- 
field  v.  Railroad  Co.,  Id.  820.  These  cases,  as  will  t^  found  on  an  exami- 
nation, establish  the  proposition  that  it  is  erroneous  to  separate  and  givo 
prominence  to  the  testimony  of  one  witness,  who  is  in  conflict  with  others, 
and  thus  leave  out,  and  in  an  indistinguishable  mass,  what  others  testify,  and 
make  the  result  dependent  upon  his  credit  and  accuracy.  This  is  not  the  case 
before  us,  but  the  testimony  of  a  witness  against  a  defendant  and  the  latter 
for  himself,  and  these  conflicting  statements  are  put  side  by  side,  and  the  jury 
directed,  as  they  might  find  the  facts  to  be,  to  convict  in  one  case,  and  acquit 
in  the  other;  and  is  accompanied  with  an  instruction  to  examine  and  weigh 
all  the  testimony,  and  acquit  appellant  unless  satisfied  that  he  willingly  en- 
tered into  the  fight. 

2.  Counsel  further  requested  a  charge  to  the  effect  that  if  Bowland  per- 
suaded his  sister,  the  wife  of  Weathers,  to  leave  her  husband,  the  latter  was 
justified  in  the  use  of  force  in  fighting  to  prevent  it,  provided  no  more  was 
used  than  necessary  to  that  end.  The  court,  refusing  to  so  charge,  told  the 
jury  that,  it  being  in  evidence  that  she  had  separated  herself  from  him  previ- 
ously, even  if  her  brother  did  persuade  her  to  go  with  him,  and  she  went  of 
her  own  will,  and  was  not  restrained  of  her  liberty  in  any  way,  the  appellant 
would  not  be  justified  in  fighting  Rowland  to  prevent  her  from  going.  The 
attention  of  the  jury  was  called  to  the  testimony  that  she  struck  her  husband, 
when  engaged  in  the  fight  with  her  brother,  in  passing  upon  the  question 
whether  she  acted  upon  her  own  volition,  or  under  the  persuasion  of  him. 
In  our  opinion  this  was  a  correct  statement  of  the  law,  and  the  court  did  not 
err  in  declining  to  give  the  instruction  asked,  nor  that  superadded,  that  if  the 
disposition  of  the  wife  to  depart  from  her  husband  was  brought  about  by  het 
brother's  persuasion  and  influence,  the  accused  would  not  be  amenable  to  the 
law  in  using  no  more  force  than  was  necessary  to  prevent  her  going  away 
with  him. 

8.  The  next  exception  is  to  the  form  of  the  judgment,  sentencing  the  ap- 
pellant to  labor  upon  the  public  roads,  under  the  control  and  supervision  of 
the  county  authorities.  This  we  think  is  also  untenable.  The  constitution, 
art.  11,  g  1,  authorizes,  as  a  punishment  for  crime,  a  sentence  of  *' imprison- 
ment with  or  without  hard  labor,''  and  this  to  be  carried  into  execution  by 
work  and  labor  on  public  works  or  hightoays,  etc.  It  also  allows  the  farm- 
ing out  of  convicts  "where  and  in  such  manner  as  may  be  provided  by  law,^ 
v.4s.E.no.7— 88 
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except  fn  certain  enumerated  crimes  of  high  grade.  >  It  further  provides  '*that 
no  convict  whose  labor  may  he  farmed  out,  shall  be  punished  for  any  failure 
of  duty,  as  a  laborer,  except  by  a  responsible  officer  of  the  state;  but  the  oon- 
victs  8o  farmed  out  shall  be,  at  all  times,  under  the  supervision  and  control, 
as  to  their  government  and  discipline,  of  the  penitentiary  l>oard,  or  some  of- 
ficer of  the  state."  This  restriction,  in  terms,  extends  to  convicts  farmed 
out,  that  is,  hired,  to  persons  or  corporations,  who  are  not  allowed  to  become 
masters  thereby,  to  administer  correction  and  discipline  at  their  own  will, 
but  this  authority  is  lodged  with,  and  retained  by,  responsible  state  officers, 
notwithstanding  the  farming  out.  But  as  highways  are  under  countj  of- 
ficers, convicts  set  to  work  upon  them  must,  almost  necessarily,  be  under 
their  management,  and  under  the  law  subject  to  their  control.  This  render- 
ing of  the  constitution  finds  expression  in  the  enactment  contained  in  section 
8433,  Code,  and  in  section  3448.  The  form  of  the  sentence  is  fully  warranted 
in  the  recent  act  regulating  the  working  of  convicts  on  the  public  roads,  (Acts 
1887,  c.  855,)  which  directly  warrants  the  judgment,  and  places  convicts  sen- 
tenced to  imprisonment  and  hard  labor  on  the  public  roads,  under  the  control 
of  the  county  authorities,  investing  them  with  power  '*  to  enact  all  needful 
ruiea  and  regulations  for  t?ie  suooea^l  working  cf  all  eontUsts  upon  said 
public  roads. " 
There  is  no  error,  and  the  judgment  is  affirmed* 

(M  N.  C.  623) 

YsNABLB  et  al.  t.  Smith  et  al. 
{Supreme  Cowrt  of  North  Ca/rMna,    December  19, 1887.) 

nuuDUiJiirr  CoKVSTAHoss— Afpointicbiit  of  Kbcsiysr. 

In  an  action  to  subject  certain  coods  and  lands  alleged  to  have  been  bought  by  a 
debtor  and  Utle  taken  in  Ms  wif e^a  name,  to  defraud  creditors,  it  appeared  that  the 
goods  were  partnership  property  of  the  wife  and  one  B.,  who  were  at  least  ostensi- 
ble partners;  tiiat  the  land  so  conveyed  to  the  wife  was  sufficient  to  pay  the  debts 
set  forth;  that  the  copartners  were  carrying  on  business,  selling  and  replenishing 
the  stock  ;*and  that  one  at  least  was  solvent.  Held,  that  the  court  below  was  justi- 
fled  in  refusing  to  appoint  a  receiver  to  take  charge  of  the  goods. 

Appeal  from  superior  court,  Forsyth  county;  Boykiiy,  Judge. 

Yenable  &  Hyman,  plaintiffs,  creditors  of  Samuel  H.  Smith,  defendant, 
brought  suit  against  said  Samuel  H.  Smith  and  others,  to  subject  to  their 
demands  property  which  they  alleged  to  have  been  bought  and  paid  for  by 
the  debtor,  and  the  title  to  which  they  alleged  to  have  been  fraudulently 
taken  in  the  name  of  said  Smith's  wife.  Plaintiffs  moved  for  the  appoint- 
ment of  a  receiver  pending  suit,  and,  on  denial  of  the  motion,  appealed. 

J.  Z.  Patterson,  for  plaintiffs.     Watson  eft  Bwoton,  for  defendants. 

Smith,  C.  J.  The  plaintiffs,  creditors  of  the  defendant  Samuel  H.  Smith, 
who  have  reduced  their  claims  to  judgments,  and  caused  them  to  be  docketed 
in  the  superior  court  of  Forsyth,  on  behalf  of  themselves  and  other  creditors, 
seek  to  pursue  and  subject  to  their  demands  certain  goods  and  a  lot  of  land 
which  they  allege  were  bought  and  paid  for  by  the  debtor,  and  by  his  direction 
title  made  to  the  defendant  Maggie  H.,  tiis  wife,  with  intent  to  place  them 
beyond  the  reach  of  final  process. 

The  complaint  alleges  that  the  said  Samuel  H.  is  insolvent,  and  that,  to 
evade  payment  of  his  indebtedness,  in  the  year  1883  he  assigned,  his  interest 
in  a  drug-store,  which  business  he  was  then  conducting,  to  his  wife,  who  sub- 
sequently admitted  the  defendant  W.  G.  Brown  as  a  partner,  and  it  was  there- 
after carried  on  in  the  name  of  Smith  &  Brown,  Uie  whole  fund  having  been 
furnished  by  the  said  Samuel  H. 

The  answer  of  the  defendants  Smith  and  wife  denies  the  imputation  of 
fraud,  and  says  that  tlie  lot  sold  to  one  Allen,  and  from  which  the  plaintiffs 
charge  that  a  large  sum  of  money,  82,700,  was  derived,  and  investecl  in  the 
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drug  business,  was  the  separate  estate  of  said  Maggie  H.,  and,  while  a  por- 
tion of  the  proceeds  were  so  appropriated,  most  of  it  was  expended  in  releas- 
ing the  property  from  liens.  The  defendant  W.  C.  Brown,  not  originally  in 
the  action,  but  m;ide  a  party,  after  objection  taken  in  the  answer  of  the  other 
defendants,  answers,  and  says  that  he  contributed  $1,000  to  the  business,  and 
has  a  corresponding  interest  in  the  store  fixtures  and  stock  of  goods.  The 
plaintiffs  moved  the  court  to  appoint  a  receiver  to  take  charge  of  the  goods, 
and  read,  in  support  of  the  application,  the  affidavit  of  the  plaintiff  James  F« 
Newbold,  and  an  examination  of  the  defendant  Samuel  H.,  taken  before  the 
derk;  while,  in  opposition,  were  read  affidavits  of  each  of  the  defendants,  and 
one  from  F.  C.  Brown,  who,  with  his  brother,  W.  C.  Brown,  bought  out  the 
share  of  the  said  Maggie  H.  after  the  commencement  of  the  suit.  The  mo- 
tion was  denied  and  the  plaintiffs  appealed. 

The  case  comes  before  us  in  a  form  that  requires  us  to  examine  the  evi- 
dence, and  deduce  the  facts  material  in  passing  upon  the  interlocutory  action 
of  the  court.  It  sufficiently  appears  from  the  proofs  taken  that  the  real  estate 
is  (1)  of  value  more  than  sufficient  to  satisfy  all  the  claims  set  out  in  the  com- 
I^aint,  nor  is  there  any  evidence  of  others  to  be  provided  for;  (2)  that  the 
copartners.  Brown  &  Smith,  now  in  possession  of  the  goods,  are  carrying  on 
the  business  in  the  usual  way,  disposing  of  and  replenishing  the  stock,  as  is 
needed,  and  that  one,  if  not  both,  of  them  is  solvent,  and  able  to  meet  any  re- 
covery the  plaintiffs  may  be  able  to  effect  in  the  action;  (8^  that,  as  there  is 
no  present  necessity  for  the  withdrawal  of  the  goods  from  tne  custody  of  the 
possessors  for  the  security  of  the  plaintiffs,  the  change  might  be  attended 
with  very  injurious  consequences  to  others  and  damage  to  the  property  itself; 
(4)  that  there  is  an  ufrpidd  residue  of  the  purchase  money  for  the  share  of 
the  goods  of  the  said  Maggie  H.,  bought  by  the  said  Brown,  and  for  which 
they  gave  their  note,  to-wit,  9997,  which  may  be  withheld  as  security  for 
the  plaintiffs*  claims,  and  all  the  parties  assent  thereto. 

While,  then,  the  evidence  is  quite  strong  as  to  the  mala  fides  of  the  deal- 
ings between  the  debtor  and  his  wife,— a  point  upon  which  we  express  no 
opinion  upon  the  case  presented,  and  heard  only  upon  ex  parte  proofs,  and 
leave  it  to  be  passed  upon  by  the  jury  untrammeled  by  an  expression  of  our 
own, — we  see  no  adequate  reasons  for  taking  the  goods  and  the  business  out 
of  the  hands  of  the  firm,  and  committing  them  to  an  appointee  of  the  court. 

In  L&oenson  Y.Blsan^  88  N.  0. 182,  when  a  similar  application  was  made 
and  refused,  this  court  said:  *'We  are  not  called  upon  to  pass  on  the  validity 
of  the  assignment  (assailed,  as  are  the  transactions  in  this  case,  for  fraud)  in 
this  collat^al  inquiry,  and  upon  mere  ex  parte  affidavits.  We  interpose  only 
when  it  is  manifest  that  the  fund  is  mismanaged,  and  in  danger  of  being 
lost,  or  when  the  insolvency  of  an  unfit  trustee  is  present  or  imminent." 

So  it  is  said  in  Hanna  v.  ffanna,  89  N.  0.  68:  "We  cannot  see  why  an  in- 
junction against  the  sale  or  injurious  use  of  the  property  would  not  ade- 
quately secure  the  fruits  of  an  adjudication  in  ;favor  of  the  plaintiff,  without 
disturbing  the  defendants  in  their  possession,  while  the  latter  might  suffer 
serious  loss  and  prevent  inconvenience  if  the  goods  should  be  withdrawn  and 
converted  into  money.  It  is  the  duty  of  the  judge  in  passing  upon  such  a 
question  to  consider  the  consequences  of  the  proponed  action  to  both  parties, 
and  not  to  needlessly  injure  the  one  for  the  purpose  of  obviating  some  slight 
disadvantage  to  the  ot?iers, " 

These  considerations  prevail  in  full  force  in  the  case  before  us,  and  guide  us 
to  the  conclusion  to  sustain  the  ruling  of  the  judge  in  refusing  to  make  the 
appointment,  but  without  reference  to  his  findings  of  fact. 

There  is  no  error»  and  the  judgment  is  affirmed. 


Digitized  by 


Google 


616  SOUTHSAaTEBN  BEPOBTER.  (N.  C. 

(96  N.  o.  m)  PmLEY  ©.  Saunders. 

(8v/preme  Cowrt  o/  North  CofroUma,    December  19, 1687.) 

!•  HOMB8TBAI>— LOB8  OF— ABAITOONHBNT  BT  HuSBAND— KBBIBBNCB  OV   WiTB. 

A  homestead  beloii£ing  to  a  debtor  who  has  removed  therefrom  to  another  ttatai 
more  than  three  months  previous,  with  a  view  to  a  permanent  residence  in  the  lat- 
ter state,  cannot  be  held  as  exempt  by  the  wife  of  the  debtor,  who  remainB  behind, 
even  though  she  be  practically  deserted.^ 
%,  Bamb— Imfbxchmbnt  of  Right— Pabtibs  to  Suit. 

An  action  of  ejectment  may  be  brought  against  such  wife,  who  holds  the  propertj, 
without  joining  the  husband. 

Appeal  from  superior  court,  Wilkes  county;  Boykin,  Judge. 
B,  C.  Smith  and  Batchelar  di  Devereux,  for  plaintiff.    No  counsel  for  re- 
spondent. 

8mith»  C.  J.  Ejectment,  tried  at  March  term,  1887,  of  Wilkes  superior 
court,  before  Botkin,  J.,  upon  the  following  case  agreed:  The  defendant  is 
the  wife  of  W.  A.  Saunders.  Plaintiff  obtained  judgment  in  the  superior  court 
at  fall  term,  1885,  against  said  Saunders,  for  •748.12,  in  which  action  to  re- 
cover said  judgment  a  warrant  of  attachment  regularly  issued  from  said  su- 
perior court  at  the  time  of  the  issuing  of  the  sumtnons,  and  was  levied  upon 
the  land  described  in  the  complaint.  The  said  defendant  William  A.  Saunders 
was  at  the  time  of  the  commencement  of  said  action,  and  still  is,  a  non-resi- 
dent of  this  state,  and  is  now  a  citizen  of  the  state  of  Kansas.  The  land  in 
controversy  was  sold  after  the  judgment  aforesaid,  under  the  said  attachment 
proceedings,  to  satis^  the  judgment,  execution  having  issued  on  said  judg- 
ment for  that  purpose,  and  the  plaintiff  became  the  purchaser  at  said  execu- 
tion sale  for  the  sum  of  $100.  The  defendant  in  this  action  lived  in  this  state 
with  her  said  husband,  W.  A.  Saunders,  for  five  years  next  immediately  pre- 
ceding three  months  before  the  bringing  of  this  action,  and  did  not  leave  the 
state  when  her  said  husband  left,  (three  months  before  the  bringing  of  the 
said  attachment,)  and  has  remained  since  and  still  lives  here;  and  the  de- 
fendant, as  widow,  claims  to  hold  the  land  in  controversy  under  her  said  hus^ 
band,  claiming  a  homestead  in  the  same.  No  homestead  has  ever  been  laid 
6ft  in  the  land,  and  the  defendant  has  no  homestead  in  her  own  right,  and  the 
land  in  controversy  is  not  worth  01,000.  Upon  this  state  of  facts,  judgment 
was  rendered  for  the  defendant,  E.  A.  Saunders,  (wife  of  W.  A.  Saunders,)  the 
court  adjudging  that  she  was  entitled  to  the  land  in  controversy  as  a  home- 
stead for  the  benefit  of  herself  and  children.  From  this  judgment  the  plain- 
tiff appealed  to  the  supreme  court. 

The  constitution  exempts  from  execution,  and  secures  a  homestead,  not  ex- 
ceeding 91,000  in  value,  to  every  resident  debtor  who  is  a  resident  of  the  state, 
(article  10;)  and  the  statute  provides  how  it  may  be  ascertained  and  set  apart 
to  him,  (Code,  §  502,  et  seq,^)  and  in  like  manner  confines  the  right  to  "any  res- 
ident of  this  state. "  The  exemption  endures  during  the  life-time  of  the  debtor, 
and  then  of  his  widow  for  her  oenefit,  unless  she  be  the  owner  of  a  homestead 
in  her  own  right ;  or,  if  there  be  infant  children,  for  their  benefit  until  the 
youngest  obtains  full  age.  But  there  is  no  provision  for  those  who  succeed 
to  the  prolonged  exemption,  except  in  case  the  owner  of  the  land  be  dead.  If 
not  set  apart  by  him  when  living,  it  may  be  set  apart  to  those  entitled  after 
his  death.  Section  514.  By  the  removal  of  the  debtor  out  of  the  state  with 
a  view  to  a  permanent  residence  elsewhere,  as  we  understand  the  fact  to  be 

1  In  general,  as  to  what  constitutes  an  abandonment  of  a  homestead,  see  Newman  v. 
FrankUn,  (Iowa.)  28  N.  W.  Rep.  579,  and  note:  Newton  v.  Calhoun,  (Ter.)  4  S,  W.  Rep. 
645;  McEhroy  v.  Magoffin,  Id.  647;  Reece  v.  Renfro,  Id.  545;  Gates  v.  Steele,  (Ark.)  Id. 
58,  and  note;  Kaes  v.  Gross,  (Mo.)  8  8.  W.  Rep.  840;  Sanders  v.  Sheran,  (Tex.)  2  8.  W. 
Ren.  804;  Honaker  v.  Cecil,  (Ky.)  1  S.  W.  Rep.  892,  and  note;  Repenn  v.  Davis,  (Iowa,) 
B4N.W.  Rep.  82S. 
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in  the  present  case»  although  his  family  do  not  follow  him  to  the  new  abode, 
he  forfeits  this  constitutional  right,  as  he  is  not  within  its  provisions;  and 
as  he  cannot  claim  an  exemption  of  his  land  from  liability  for  debt,  neither 
can  his  wife  nor  his  infant  children ,  for  their  right  is  derived  from  his,  and 
springs  up  after  the  debtor's  death.  It  may  be  that  the  debtor  has  acquired 
a  homestead  in  the  state  to  which  he  has  gone,  and  the  law  does  not  contem- 
plate a  twofold  homestead.  If  a  similar  law  exists  in  Kansas,  his  wife  and 
children  may,  by  going  there,  and  making  his  home  theirs,  acquire  an  inter- 
est in  the  homestead  secured  there  to  the  husband  and  father.  The  present 
ease  may  be  one  of  hardship,  as  an  abandonment  of  wife  and  children,  whose 
support  he  is  bound  to  provide  for,  to  poverty  and  want,  and  without  a  home; 
but  still  the  law  is  such  as  not  to  meet  the  situation,  and  his  property,  no 
longer  shielded,  becomes  exposed  to  the  creditors*  demands.  Most  clearly,  in 
our  opinion,  the  defendant  cannot  claim  the  exemption,  nor  is  the  case  bet- 
tered that  it  speaks  of  her  as  a  *^ widow,**  when  she  is  not  such.  There  is 
error  in  the  ruling  of  the  court,  and  the  judgment  must  be  reversed. 

It  has  not  escaped  our  notice,  though  no  point  is  made  on  the  fact,  that  the 
wife,  who  is  in  possession,  is  alone,  and  her  husband  still  alive,  but  beyond 
the  reach  of  personal  service.  If  his  presence  in  the  action  was  indispen- 
sable to  its  prosecution,  it  is  manifest  the  plaintiff  would  be  without  rem- 
edy, and  the  tortious  withholding  could  not  be  disturbed.  Chancellor  Kent 
says  **that  when  the  husband  was  a  foreigner,  or  an  alien  enemy,  and  resi- 
dent abroad,  the  wife  is  in  some  degree,  and  from  necessity,  restored  to  the 
status  of  A  feme  sole;  and  he  added  that,  though  the  husband  be  not  an  alien, 
yet  if  he  deserts  his  wife,  and  resides  abroad  permanently,  the  necessity  that 
the  wife  should  be  competent  to  obtain  credit,  and  acquire  and  recover  prop- 
erty, and  act  as  feme  sole,  exists  in  full  force;"  and,  further,  *'that  the  dis- 
tinction between  husbands  who  are  aliens  and  who  are  not  aliens  cannot  long 
be  maintained  in  practice,  because  there  is  no  solid  foundation  in  principle 
for  the  distinction."  2  Kent,  Ck)mm.  157.  This  opinion  is  sustained  by  the 
rulings  in  Gregory  v.  Paul,  15  Mass.  31;  Abbot  v.  Bayley,  6  Pick.  89:  Bean 
V.  Morgan,  4  McCJord,  148;  and  in  Chapman  v.  Lemon,  11  How.  Pr.  235. 
In  the  last  case  decided  in  the  supreme  court  of  New  York,  the  doctrine  is 
thus  concisely  stated  by  Habris,  J.:  "In  this  country  it  has  been  held  that 
when  a  husband  absolutely  deserts  his  wife,  and  renounces  his  marital  rights 
and  duties,  and  leaves  the  state,  the  wife  may  be  regarded  as  &feme  sole.** 
But  the  question,  aside  from  what  has  been  said,  is  settled  by  statute  in  this 
state,  which  declares  that  "every  woman  whose  husband  shall  abandon  her, 
or  shall  maliciously  turn  her  out  of  doors,  shall  be  deemed  a  free  trader,  so 
to  as  to  be  competent  to  contract  and  be  contracted  with, "  etc.  Code,  §  1832. 
If  liable  upon  contracts,  so  must  she  be  in  actions  for  her  own  torts,  and  the 
action  will  lie  against  herself  alone. 

Judgment  reversed,  and  a  venire  de  novo  must  be  awarded  in  the  court  be- 
low. 


an  N.  c.  747) 

State  v.  Smith. 

(Supreme  Court  of  North  Carolina.    December  31, 1887.) 

HiOHWATS— Failitbb  to  Work  on— Indictmbnt. 

A  warrant  by  which  a  defendant  is  accosed  in  these  words:  **That  Rufus  Smith 
failed  to  work  the  road  on  the  sixteenth  day  of  September,  1886,  at  and  in  the  county 
aforesaid,  as  a  hand  in  Swift  Creek  township,  on  the  old  Haywood  road  *  *  « 
for  one  half  day,  against  the  peace  and  dignity  of  the  state,  **  is  fatally  defective. 

Appeal  from  superior  court,  Wake  county;  J.  H.  Merrimon,  Judge. 
The  Attorney  General,  for  the  State.    No  counsel  for  defendant. 

Merrimon,  J.    The  defendant  was  held  to  answer  criminally  before  a  jus- 
tice of  the  peace  for  having  failed  to  do  service  on  a  public  road,  as  he  was 
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bound  to  do  under  a  state  warrant,  the  material  charging  part  of  whieh  is  in 
these  words:  "  That  Ruf  us  Smith  failed  to  work  the  road  on  the  sixteenth  day 
of  September,  1886,  at  and  in  the  county  aforesaid,  as  a  hand  in  Swift  Creek 
township,  on  the  old  Haywood  road,  leading  from  Baleigh  to  Haywood,  for 
one  half  day,  against  the  peace  and  dignity  of  the  state."  He  was  convicted, 
and  appealed  to  the  superior  court,  and  was  there  again  convicted,  and  hav- 
ing assigned  errors,  appealed  to  this  court.  In  this  court,  not  in  the  superior 
court,  he  moved  in  arrest  of  judgment,  assigning,  as  ground  of  the  motion, 
that  no  criminal  offense  is  charged  against  him,  etc. 

The  motion  in  arrest  of  the  judgment  must  be  allowed.  The  warrant  is 
not  simply  informal,  it  is,  as  well,  fatally  defective,  in  that  it  fails  to  cliarge 
the  substance  of  the  offense  intended  to  be  charged.  It  does  liot  charge,  in 
terms  or  informally,  in  effect,  that  the  defendant  had  been  assigned,  and  was 
liable,  to  do  labor  on  the  road,  described  in  very  general  terms,  nor  that  he 
had  been  duly  summoned,  as  prescribed  by  the  statute,  and  unlawfully  and 
willfuUy  refused  to  do,  etc.  The  warrant  must  contain  and  embody  proper 
averments  as  to  these  matters,  so  that  the  court  can  see  on  the  record  that 
an  offense,  and  what  offense,  is  charged,  and  be  able  to  determine  what  judg* 
ment  may  and  ought  to  be  given ;  and  so,  also,  that  the  defendant  can  pre- 
pare to  make  defense,  and,  in  case  of  a  subsequent  prosecution,  can  plekd  the 
judgment  in  his  defense  thereto.  It  is  scarcely  to  be  expected  that  warrants 
and  proceedings  in  the  courts  of  justices  of  the  peace  will  be  very  precise  and 
formal.  They  are  to  be  upheld,  as  far  as  this  may  be  done  consiste^tly  with 
right:  and  to  this  end  very  extensive  powers  to  amend,  not  only  as  to  mat- 
ters of  form,  but  substance  as  well,  are  conferred  upon  the  courts ;  but  they  can- 
not be  upheld  unless  they  contain,  in  some  way  to  be  seen,  the  essential  sub- 
stance of  the  matters  to  which  they  refer.  When  they  fail  in  this  respect,  in 
apt  time  application  to  the  court  to  allow  proper  amendments  should  be  made* 
and  the  power  should  be  freely,  but  cautiously*  exercised.  State  v.  VaugTian, 
91  N.  C.  532;  State  v.  Crook.  Id.  536. 

Ko  offense  is  charged  in  the  warrant.  It  was  not  an  offense  for  the  d^ 
fendant,  nothing  to  the  contrary  being  alleged,  to  fail  to  work  ''as  a  hand  in 
Swift  Greek  township.*'  The  substance  of  the  material  facts  that  made  up 
his  liability  to  do  work  '*as  a  hand*'  should  have  been  charged  as  well  as 
proved.  It  is  unnecessary  to  advert  to  the  errors  assigned. 
.  To  the  end  that  the  judgment  be  arrested  let  this  opinion  be  certified  to  the 
superior  court.    It  is  so  ordered. 

(98  N.  c.  5S9)  State  t>.  Thomas. 

{Su/preme  Covrt  of  North  Carolina.    December  tW,  1887.) 

1.  Winmss— AcouBBD  as— Cboss-Examination. 

A  defendant  in  a  oriminal  action  in  North  OaroUna  who  offers  himself  as  a  wit- 
ness in  his  own  l>ehalf,  under  Ckxle  N.  C  f  1368,  may  be  asked  if  he  was  aocased  of 
the  commission  of  a  criminal  offense  in  the  state  from  which  he  came,  and  what 
such  oITense  was. 
.  8.  Criminal  Law— Instbugtions— Facts  Pbovxd  bt  thb  Statb, 

An  instraction,  in  substance,  that  a  prisoner  is  premitted  to  rely  on  facts  proved 
hv  the  state  in  mitigation  of  an  offense  charged,  is  correct,  and  su^ciently  favoz^ 
able  to  the  prisoner,  though  the  instruction  be  not  given  as  the  prisoner's  counsel 
request. 
8.  EbmciDB— REDUcnoH  to  MANSLAUOHrBB— Burdbn  or  Fboot. 

A  charge  that  where  a  homicide  is  shown  to  have  been  committed  with  a  deadly 
weapon,  the  burden  rests  upon  the  defendant  to  show  citoumstanoes  reducing  the 
crime  from  murder  to  manslaughter,  is  not  error. 

Appeai  from  superior  court,  Henderson  county;  Botkin,  Judf^e. 
T?ie  Attorney  General,  for  the  State.    /.  C.  X.  Oudger,  for  defendant. 

Smith,  C.  J.  The  prisoner  is  charged  with  the  ciime  of  murder,  com- 
mitted upon  the  body  of  one  Joseph  B.  Barnett,  and,  upon  his  plea  of  not 
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gnilty,  was  convicted  and  sentenced  at  fall  term,  1887,  of  the  superior  court 
of  Henderson.  Upon  the  trial,  the  prisoner  was  examined  as  a  witness  on 
his  own  behalf,  and  gave  evidence  tending  to  reduce  the  crime  to  the  grade 
of  manslaughter.  Upon  his  cro8s-examini3ion,  the  solicitor  prosecuting  for 
the  state  put  to  him  the  following  interrogatory:  (1)  "Were  you  accused  of 
the  commission  of  any  offense  in  Alabama?"  The  prisoner,  who  had  re- 
cently removed  from  that  state  to  this,  hesitated  to  make  answer  until  he 
was  instructed  by  his  counsel  to  do  so,  and  then  said,  **  Yes."  Thereupon, 
the  solicitor  propounded  this  further  question:  (2)  ''What  offense  were  you 
accused  of  committing  in  that  state?*'  The  prisoner  objected  to  being  re- 
quired to  answer  the  question  for  the  reasons:  First,  that  the  answer  would 
tend  to  criminate  him;  secondt  for  that  it  was  irrelevant;  and,  thirdf  for  that 
he  cannot  be  compelled  to  gi  ve  evidence  against  himself.  The  court  overruled 
the  objection,  and  the  prisoner,  in  response,  said  he  had  been  accused  of  mur- 
der in  Alabama,  and  the  prisoner  excepted.  In  admitting  the  testimony,  the 
judge  remarlced,  and  repeated  the  remark  in  the  charge  to  the  jury,  that  the 
evidence  could  only  be  considered  as  affecting  the  crc^bility  of  the  prisoner 
as  a  witness  in  the  case. 

Th&  prisoner's  testimony  tended  to  reduce  the  grade  of  the  homicide  to  that 
of  manslaughter,  while  he  admitted  the  killing  to  have  been  done  witli  a  pistol. 
The  court  charged  the  jury  that  the  homicide,  being  admitted  to  have  been 
effected  by  the  use  of  a  dc^ly  weapon,  the  prisoner  must  satisfy  you  that  it 
was  committed  under  circumstances  reducing  the  crime  to  oianslaughter, 
and,  in  determining  the  degree  of  the  offense,  all  the  evidence,  as  well  that 
produced  by  the  state,  as  that  produced  by  the  prisoner,  must  be  considered. 
The  counsel  for  the  prisoner  asked  an  instruction  to  the  effect  that  the  case 
of  the  prisoner  misht  rest  upon  the  evidence  coming  from  the  state,  and  find 
matter  there  in  extenuation  or  mitigation  of  his  offense.  To  this  suggestion 
the  judge  replied:  "I  have  already  instructed  the  jury  that,  in  forming  a  con- 
clusion as  to  whether  the  prisoner  be  guilty  of  murder  or  manslaughter,  they 
must  consider  all  the  evidence  in  the  case.  The  prisoner  is  permitted  to  rely 
upon  acts,  circumstances,  and  declarations  proved  by  the  state  in  order  to  ac- 
quit himself  of  the  more  serious  offense,  and  I  now  again  so  charge  the  jury. " 
Prisoner's  counsel  excepted  to  the  instruction,  for  that,  in  laying  down  the 
rule  as  to  the  burden  of  proof,  the  judge  did  not,  in  terms,  tell  the  jury  that 
matters  in  mitigation  might  be  sfhown  in  the  testimony  offered  against  the 
prisoner,  but  left  this  to  be  inferred  from  the  language  used  in  the  request 
and  in  the  charge  In  response. 

After  the  retirement  of  the  jury  for  deliberation,  and  to  make  up  their  ver- 
dict, they  returned  into  court,  and  inquired:  "If  the  jury  are  in  doubt  as  to 
the  truth  of  the  testimony  of  any  witness,  is  the  prisoner  entitled  to  it?"  The 
judge  replied  to  the  inquiry,  addressing  the  jurors,  as  follows:  "You  have 
been  informed  that  the  prisoner's  admission  of  the  killing  with  a  deadly 
weapon  imposes  on  him  the  duty  of  satisfying  you  that  the  act  is  man- 
slaughter. In  determining  whether  it  be  manslaughter  or  murder,  it  is  proper 
for  you  to  consider  the  character  of  the  witnesses  both  for  the  state  and  the 
defendant;  their  interest  in  the  result;  their  demeanor  on  the  stand;  the  re- 
lationship of  the  witnesses  for  the  state  to  the  deceased, — for  the  purpose  of 
ascertaining  whether  they  are  credible  or  not.  Carefully  analyze  all  the  tes- 
timony; scrutinize  and  compare  the  statements  of  the  different  witnesses; 
ascertain  the  facts  from  the  testimony;  apply  the  facts  to  the  law  the  court 
has  announced;  and  if,  upon  all  the  evidence,  after  attaching  such  weight 
and  importance  to  the  testimony  of  each  witness  as,  in  your  opinion,  it  merits, 
yon  are  not  satisfied  that  the  offense  is  manslaughter,  convict  of  murder.  If 
so  satisfied,  convict  of  manslaughter,  since  the  state  is  relieved  of  the  burden 
of  introducing  any  testimony  upon  such  admission,  and  the  ontis  as  to  all 
matters  is  on  the  defendant."    The  juroni  expressed  their  content,  and  re- 
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turned.    The  prisoner  again  excepted*  because  the  court  did  not  say  to  the 

{ury  that  the  prisoner  was  entitled  to  the  benefit  of  the  doubt.  The  court 
lad  previously  explained  the  law  of  homicide  as  applicable  to  the  different  as- 
pects of  the  case  as  presented  in  the  evidence,  and  to  this  there  was  no  ob- 
jection. 

1.  The  first  objection  to  be  considered  is  to  the  compelling  the  prisoner  to 
tell  with  what  crime  he  was  charged  before  removing  from  Alabama.  When 
a  prisoner,  on  trial  for  a  criminal  offense,  shall  avail  himself  of  the  right  con- 
ferred by  the  act  of  1881  (Code,  §  1353)  to  become  a  witness  on  his  own  be- 
half, he  occupies,  as  such,  the  same  position  that  any  other  witness  would, 
and  exposes  himself  to  the  same  discrediting  and  Impeaching  evidence.  State 
y.  EfleVf  85  N.  C.  585.  This  results  from  the  necessity  of  ascertaining  the 
value  and  weight  to  be  given  to  his  testimony  by  the  jury;  and  it  is  certainly 
a  material  inquiry  whether  the  witness  is  entitled  to  credit,  and  deserving 
their  confidence  in  the  truthfulness  of  his  statements.  In  the  absence  of  di- 
rect rulings  on  the  point,  it  would  seem  that  a  question  ought  not  to  be  al- 
lowed to  be  put  to  an  involuntary  witness,  not  a  party  to  the  cause,  the  an- 
swer to  which  would  criminate,  so  that  the  refusal  to  answer,  and  the  infer- 
ences to  be  drawn  from  it,  would  be  almost,  if  not  quite,  as  prejudicial  and 
disparaging  as  a  direct  and  affirmative  reply.  In  the  language  of  Battle, 
J.:  "It  is  manifest  that  the  only  mode  by  which  a  complete  protection  can  be 
afforded  to  the  witness  is  to  prevent  the  question  from  being  put  at  all. "  State 
y.  Garrett,  Bush.  857.  But  the  ruling  in  this  court  has  been  otherwise,  and, 
in  the  case  cited,  the  refusal  of  the  witness  to  answer  the  inquiry,  '*Have  you 
not  been  indicted,  convicted,  and  whipped  in  the  county  court  of  Warren  for 
stealing?"  was  allowed  to  be  commented  on  before  the  jury  to  the  discredit  of 
the  witness.  As  the  disparaging  question  may  be  asked,  and  a  refusal  to  an- 
swer can  be  used  to  discredit,  the  judge,  in  the  opinion  from  which  we  have 
quoted,  adds:  "We  are  inclined  to  think,  with  the  very  eminent  judges  who 
decided  the  case  of  State  v.  Patterson,  2  Ired.  846,  that  it  follows  as  a  neces- 
sary consequence  that  the  witness  is  hound  to  answer, "  The  testimony  sought 
to  be  elicited  in  this  case  was  disparaging  only,  and  would  not  expose  the  wit- 
ness to  the  perils  of  a  criminal  prosecution  if  true,  for  that  is  assumed  to  have 
already  taken  place. 

In  the  more  recent  case  of  State  v.  Murray,  68  N.  G.  31,  which  was  on  an  in- 
dictment for  rape,  the  prosecutrix  was  asked  "if  she  had  not  been  delivered  of 
a  bastard  child,  and  had  had  sexual  intercourse  with  other  men,"  and  the 
judge  below  would  not  allow  the  question  to  be  put.  Upon  appeal,  Peabson» 
G.  J.,  speaking  for  the  court,  declared  this  to  be  error.  But  in  State  v. 
March,  1  Jones,  (N.  G.)  526,  a  witness  was  asked  if  he  had  not  committed 
willful  and  corrupt  perjury  in  (reorgia,  by  swearing  that  he  had  not  brought 
negroes  into,  the  state,  and  this  question  was  propounded  to  impeach  the  cred- 
ibility of  the  witness.  It  was  ruled  out,  and,  upon  appeal.  Battle,  J.,  de- 
livering the  opinion,  thus  disposes  of  the  exception:  "If  the  witness  had  been 
asked  whether  he  had  not  committed  perjury  in  this  state,  he  certainly  would 
have  been  protected  from  answering  what  might  have  exposed  him  toacrew*- 
inal  prosecution  in  our  courts,  and,  in  such  case,  we  are  inclined  to  think  that 
the  question  ought  not  to  he  allotoed  to  he  piU  at  all.  But  our  courts,  in  ad- 
ministering justice  among  their  suitors,  will  not  notice  the  criminal  laws  of 
another  state  or  country  so  far  as  to  protect  a  witness  from  being  asked  if  he 
had  not  violated  them.  We  are  of  the  opinion,  therefore,  that  the  question 
was  improperly  ruled  out,  and  that  the  defendant  is  entitled  to  the  benefit  of 
another  trial."  This  ruling  proceeds  upon  the  principle  that  self-criminating 
evidence  cannot  be  drawn  from  the  witness  against  his  will,  when  it  relates 
to  offenses  committed  beyond  its  jurisdiction,  and  which  violate  the  laws  of 
another  state  or  country.  The  crime  of  perjury  exists  under  the  common  law, 
and  is  recognized  as  such,  in  like  manner  as  homicide.    This  case  is  not  dis« 
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tinguisbable  in  principle  from  that  before  us.  We  prefer,  however,  to  pnt 
our  decision  upon  other  grounds,  more  satisfactory  to  our  own  minds,  and  well 
sustained  by  adjudications  in  other  courts. 

A  person  charged  with  crime  may,  **at  his  own  request,  but  not  otherwise," 
become  a  witness  on  his  own  behalf  upon  the  trial,  and  his  failure  to  claim 
the  privilege  and  offer  his  own  testimony  is  not  permitted  to  become  the  sub- 
ject of  comment  to  his  prejudice  by  counsel  of  the  prosecution.  Code,  § 
1358.  He  is,  when  he  chooses  to  testi^^,  bound  to  disclose  all  he  knows, 
whether  criminating  or  disparaging  to  himself,  as  does  an  ordinary  witness, 
when  tesjtiifying  on  matters  of  which  he  might  claim  the  privilege  of  being 
silent,  bind  himself  to  tell  the  whole  truth,  and  all  that  he  knows  of  the  trans- 
action, to  part  of  which  only  h>.  bas  testified.  In  either  such  case  the  privi- 
lege is  waived. 

In  MoQa/rry  v.  People,  2  Lans.  227-234,  it  is  said  of  >a  party  testifying:  "It 
was  not  compelling  him  to  be  a  witness  against  himself,"  within  article  1,  § 
6,  of  the  constitution  of  this  state.  He  was  a  volunteer  witness  under  the 
provisions  of  chapter  578  of  the  Laws  of  1869.  He  was  not  only  a  volunteer, 
but  had  taken  the  necessary  oath  to  enable  him  to  testify,  'Ho  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,"  upon  the  whole  issue  of  traverse 
between  himself  and  the  people.  He  could  not  have  been  compelled  to  give 
evidence  at  all;  but  when  he  made  himself  a  witness,  under  the  privilege  con- 
ferred upon  him  by  this  statute,  he  waived  the  constitutional  protection  in 
his  favor,  and  subjected  himself  to  the  peril  of  being  examined  as  to  any  and 
every  matter  pertinent  to  tfie  issue.  To  the  same  effect  is  Burdick  v.  Peo' 
pie,  58  Barb.  51-58.  In  Brandon  v.  People,  42  N.  Y.  265,  upon  the  trial  of 
the  accused  for  larceny,  she  was  asked :  ''Have  you  ever  been  arrested  before  for 
theft?"  An  objection  to  the  testimony  was  overruled,  and  she  answered  in 
the  affirmative.  The  ruling  was  sustained.  In  Com.  v.  Lannan,  13  Allen, 
563-569,  HoAB,  J.,  uses  this  language:  "The  defendant,  by  offering  himself 
as  a  witness,  waives  his  right  to  object  to  any  question  pertinent  to  the  issue 
on  the  ground  that  the  answer  may  tend  to  criminate  him.  He  is  not  re- 
quired to  testify,  and  may  protect  himself  by  omitting  to  do  so;"  citing  Com. 
V.  Prioe,  10  Gray,  472.  Again,  says  Bigelow,  C.  J.,  in  Com,  v.  Mullen,  97 
Mass.  545, 546:  "If  he  offers  himself  as  a  witness  he  waives  his  constitutional 
privilege  of  refusing  to  furnish  evidence  against  himself,  and  may  be  interro- 
gated as  a  general  witness  in  the  cause. "  "By  taking  the  stand  as  a  witness, " 
to  use  the  words  of  Colt,  J.,  "he  waived  his  constitutional  privilege  of  re- 
fusing to  furnish  evidence  against  himself,  and  subjected  himself  to  be  treated 
as  a  witness. "  Com,  v.  Morgan,  107  Mass.  199-205.  These  references  in  con- 
nection with  8tate  v.  March,  supra,  disposes  of  the  exception. 

2.  We  do  not  find  anything  in  the  charge  of  the  court  to  warrant  the  ex- 
ceptions taken  to  it.  So  far  as  it  relates  to  the  burden  of  proof  in  reducing 
the  grade  of  the  homicide  when  there  has  been  a  willful  killing,  the  charge 
is  in  accord  with  the  law  as  declared  in  State  v.  Bowman,  80  N.  C.  432,  and 
State  V.  Brittain,  89  N.  C.  481,  and  the  series  of  cases  cited  by  Mr.  Justice 
AsHB  in  the  last.  The  presiding  judge,  as  the  case  on  appeal  states,  while 
not  retting  out  in  words  the  charge  upon  the  point,  "explained  to  the  jury  the 
difference  between  murder  and  manslaughter,  and  applied  the  rule  of  law  so 
announced  to  the  evidence  in  the  ease, "  and  to  that  no  exception  is  taken. 
The  charge  is  not,  therefore,  obnoxious  to  the  complaint  based  upon  the  rul- 
ing in  State  v.  Jones,  87  N.  C.  547,  where  the  court  declared  the  law  in  gen- 
eral terms  without  adapting  it  to  the  different  aspects  ol  the  evidence  as  re- 
quired by  the  Code,  g  413.  So  he  did  direct  the  jury  to  find  of  what  crime  the 
prisoner  was  guilty  from  an  examination  of  all  the  evidence,  and,  of  course, 
if  that  of  the  state  shows  the  mitigating  circumstances,  it  would  be  as  pro- 
tective as  if  proved  by  the  prisoner.  He  was  not  bound  to  follow  the  very 
words  of  the  instruction,  if  correct  in  itsel  f ,  when  it  was  substantially  given* 
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StaU  y.  NefoOU,  6  Jones,  (N.  0.)  428;  State  v.  Boon,  82  N.  C.  637;  Bencher 
V.  W}tnne,  86  N.  C  268. 

The  exception  based  upon  what  transpired  on  the  return  of  the  jury,  when 
information  was  asked  whether,  in  case  of  doubt  of  the  testimony  of  any  wit- 
ness, the  prisoner  whs  entitled  to  it,  is  also  untenable.  The  inquiry  in  form 
is  indefinite  in  its  terms,  but,  assuming  it  to  refer  to  a  supposed  defect  in  the 
inculpating  evidence,  the  answer  from  the  Judge  seems  to  meet  it,  and  was 
accepted  by  the  jurors  as  satisfactory.  It  was  virtually  a  repetition  of  what 
had  been  before  said,  that  the  homicide  being  conceded  to  have  been  com- 
mitted with  a  deadly  weapon,  and  intentionally,  the  law  pronounces  it  murder, 
unless,  upon  the  evidence,  it  should  be  reduced  to  a  lower  grade;  and  that  the 
doubt  as  to  whether  this  was  sufficiently  proved  was  not  to  be  resolved  in  the 
prisoner's  favor. 

The  case  has  been  ably  argued  for  the  prisoner,  and  the  defense  considered 
with  the  consideration  due  to  it.    It  must  be  declared  there  is  no  error. 


(98  N.  C.  644) 

State  o.  Bryan. 
iSwpTtfm/e  Court  of  North  CaroUmcu    Deoomber  21, 1887.) 

L  Jusnois  or  tkm  Pbaob— Pbohibitiok  to  Praotiob  L^w— Codb  N.  C.  %  27. 

Code  N.  C.  S  97,  forbidding  any  attorney  at  law  or  justice  of  the  peace  to  praottoe 
law  in  any  court  of  the  county  wherein  he  holds  the  ofQce  of  county  commissioner 
or  justice,  applies  as  well  to  justices  of  the  peace  who  are  not  Hoensed  attorneys  as 
to  those  who  are. 

8.  Samb. 

Under  such  section,  evidence  that  a  Justice  appeared  as  agent  for  a  plaintiif  in 
an  action,  and  managed  his  case  at  the  trial  before  another  Justice  of  his  county  as 
an  attorney  would  do,  nothing  appearing  to  show  that  he  practiced  as  an  attorney 
at  any  other  time,  or  that  he  reo^ved  or  asked  compensation  for  his  senricea^  hetd^ 
not  suiBcient  to  convict. 

Appeal  from  superior  court,  Chatham  county;  Shepherd,  Judge. 

Indictment  against  defendant,  Bryan,  a  Justice  of  the  peace,  under  Code 
N.  C.  §  27,  for  practicing  as  an  attorney  before  a  court  in  a  county  wherein 
he  was  justice  of  the  peace.    Upon  conviction,  defendant  appealed. 

T?ie  Attorney  GenercU,  for  the  State.    T.  B.  Womaoky  for  defendant. 

Davis,  J.  Indictment,  tried  before  Shepheed,  J.,  at  the  fall  term,  1887, 
of  Chatham  superior  court.  The  defendant  was  a  justioe  of  the  peace  in  and 
for  the  county  of  Chatham,  and  the  indictment  charges  that  he  *'did,  unlaw* 
fully  and  willfully,  on  the  twenty-sixth  day  of  August,  A.  B.,  1886,  practice 
Jaw  as  an  attorney  in  the  county  aforesaid,  in  a  Judicial  court  held  by  W.  B. 
WiLKiE,  a  Justice  of  the  peace  of  said  county  of  Chatham,  in  the  trial  of  a 
dvil  action  wherein  Luke  Bros,  were  plaintiffs,  and  J.  £.  Boling,  Eliza  Holden, 
and  Mary  Holden  were  defendants,  by  appearing  as  attorney  of  said  plaintiffs, 
contrary  to  the  form  of  the  statute,"  etc.  Upon  the  trial,  B.  J.  Howze,  Esq., 
a  witness  for  the  state,  testified  as  follows:  ''I  am  an  attorney  at  law.  In  a 
case  wherein  Luke  Brothers  were  plaintiffs,  and  J.  £.  Boling,  Eliza  and  Mary 
Holden  were  defendants,  I  appeared  for  Boling.  The  case  was  tried  before 
W.  B.  WiLKiE  in  this  county  in  August,  1886.  The  defendant  was  present 
when  the  case  was  called  by  the  justice  of  the  peace.  The  plaintiffs  did  not 
appear.  I  asked  the  Justioe  to  have  them  called.  The  defendant  then  said 
that  Luke  Brothers  were  engaged  or  sick,  and  that  he  had  come  as  their  agent 
to  represent  them  in  the  case.  The  case  was  then  called.  He  said  be  was 
ready,  and  opened  the  case  by  reading  some  papers,  (a  mortgage,)  and  caUed 
witnesses,  had  them  sworn  and  examined.  Then  he  stopped,  and  I  examined 
a  witness,  and  defendant  cross-examined  her.  I  objected  to  the  introduction 
of  the  mortgage,  and  aigued  the  point,  and  he  argued  that  it  was  admissible. 
Af^  the  close  of  the  case»  the  defendant  and  I  made  regular  argumeots  to 
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the  court.  The  case  was  decided  for  the  plalntiiffl:*'  The  defendant  was  a 
justice  of  the  peace  at  the  time  of  the  trial.  Daring  the  progress  of  the  trial 
one  of  the  Luke  Brothers  was  present,  and  examined  as  a  witness.  The  state 
rested,  and  the  defendant  introduced  no  evidence.  The  defendant  then  in- 
sisted that,  taking  all  the  evidence  to  be  true,  the  defendant  was  not  guilty — 
First,  because  section  27  of  the  Oode  was  intended  to  apply  to  a  licensed  at- 
torney  at  law,  practicing  law  in  the  county  where  he  holds  the  position  of  a 
county  commissioner  or  justice  of  the  peace;  second,  that  the  offense  is  prac- 
ticing law,  making  it  necessary  for  the  state  to  allege  and  show  that  the  de- 
fendant was  in  the  habit  of  appearing  as  an  Momey  for  a  reward;  third, 
that  the  indictment  charges  no  offense.  His  honor  instructed  the  jury  that, 
if  they  believed  the  evidence,  the  defendant  was  guilty.  There  was  a  verdict 
of  guilty.  Motion  in  arrest  of  judgment,  for  that  the  indictment  does  not 
allege  a  criminal  offense.    Motion  overruled.    Judgment  and  appeal. 

Section  27  of  the  Code  is  as  follows:  ^'It  shall  not  be  lawful  for  any  attorney 
at  law  or  justice  of  the  peace  to  practice  law  as  an  attorney  in  any  of  the  ju- 
dicial courts  held  for  the  county  wherein  they  hold  the  office  of  county  com- 
missioner or  justice  of  the  peace.  And  any  person  offending  against  this  sec- 
tion shall  be  guUty  of  a  misdemeanor,*'  etc.  This  is  the  first  time  that  this 
court  has  been  called  upon  to  construe  the  above  section.  It  was  earnestly 
insisted  by  the  very  able  counsel  who  represented  the  defendant  that  it  was 
intended  to  apply  only  to  licensed  attorneys  who  might  also  be  justices  of  the 
peace,  and  to  prohibit  such  attorneys  from  practicing  only  in  courts  of  the 
counties  in  which  they  resided.  We  cannot  give  this  restricted  interpretation 
to  the  statute.  If  such  had  been  the  intention  of  the  legislature,  the  words 
^or  justice  of  the  peace, "  after  the  words  ''attorney  at  law, "  would  have  been 
surplusage.  It  was  intended  to  make  it  a  misdemeanor'  in  a  Justice  of  tlie 
peace  to  proetice  law  as  an  attorney  in  any  of  the  judicial  courts  of  his  county. 
Is  the  evidence  presented  sufficient  to  establish  beyond  a  reasonable  doubt  the 
charge  that  the  defendant  did  so  practice  law  within  the  meaning  of  the  stat- 
ute? ''An  attorney,  in  the  most  general  sense,  is  a  person  designated  or  em- 
ployed by  another  to  act  in  his  stead;  an  agent;  more  especially,  one  of  a  class 
of  persons  authorized  to  appear  and  act  for  suitors  or  defendants  in  legal  pro- 
ceedings. Strictly,  these  professional  persons  are  attorneys  at  law,  and  non- 
professional agents  are  properly  styled  •  attorneys  in  fact ;'  but  the  single  word 
is  much  used  as  meaning  an  attorney  at  law.  A  person  may  be  an  attorney 
in  fact  for  another,  without  being  an  attorney  at  law.^  Abb.  Law  Diet. 
"Attorney."  "A  puUic  attorney,  or  attorney  at  law,**  says  Webster,  "is 
an  officer  of  a  court  of  law,  legally  qualified  to  prosecute  and  defend  actions 
in  such  court  on  the  retainer  of  clients."  "  The  principal  duties  of  an  attorney 
are  (1)  to  be  true  to  the  court  and  to  his  client;  (2)  to  manage  the  business  of 
bis  client  with  care,  skill,  and  integrity;  (3)  to  keep  his  client  informed  as  to 
^e  state  of  his  business;  (4)  to  keep  his  secrets  confided  to  him  as  such. 
^  ^  *  His  rights  are  to  be  justly  compensated  for  his  services."  Bouv. 
Law  Diet.  tit.  "Attorney."  The  transitive  verb  "practice,"  as  defined  by 
Webster,  means  "to  do  or  perform  frequently,  customarily,  or  habitually; 
to  perform  by  a  succession  of  acts,  as,  to  practice  gaming;  *  •  ♦  to  carry 
on  in  practice,  or  repeated  action;  to  apply,  as  a  theory,  to  real  life;  to  exer- 
cise, as  a  profession,  trade,  art,  etc.;  as,  to  practice  law  or  medicine,"  etc. 

There  is  no  evidence  that  the  defendant  received  any  retainer  or  fee,  or  that 
he  charged  anything  for  his  services,  or  that  he  proclaimed  himself  as  a  law- 
yer,  or  that  he  held  himself  out  to  the  public  as  such,  or  that  he  practiced  for 
reward  as  a  lawyer,  or  that  he  appeared  in  any  other  case,  or  that  he  claimed 
any  just  compensation  for  his  services,  which  last  is  an  essential  element  in 
the  practice  of  law. 

May  not  a  jusftice  of  the  peace  act  as  agent  or  attorney  in  fact  for  another, 
without  being  guilty  ot practicing  law?    The  single  act  of  the  defendant,  as 


Digitized  by 


Google 


624  SOUTHEASTERN  BEPORTEB.  [N.  C. 

testified  to,  is  consistent  with  such  an  agenqr;  and,  nothing  more  appearing, 
while  it  is  evidence,  it  is  not  sufficient  in  itsdf  to  meet  all  the  essential  ele- 
ments necessary  to  show  that  the  defendant  **  practiced  law  as  an  attornej," 
so  as  to  require  that  the  jury  should,  without  more  evidence,  render  a  verdict 
of  guilty.  There  was  no  evidence  that  the  defendant  was  in  the  habit  of  ap- 
pearing or  practicing  "as  an  attorney  at  law,"  or  that  he  received  any  com- 
pensation, or  that  he  held  himself  out  to  the  public  as  an  attorney  at  law. 
He  only  professed  to  act  as  "agent, "  and  the  evidence  was  not  sufficiently  full 
and  complete  to  make  it  obligatory  on  the  Jury  to  render  a  verdict  of  guilty. 
There  is  error,  and  the  defendant  is  entitled  to  a  new  triaL 


(M  N.  C.  837)  ^ 

KiNOAiD  o.  Bbattt  et  ai. 
(Supreme  Covat  of  North  Carolina.    December  80, 1887.) 

Wnxs— CoiraTBUonoN. 

Twodauses  of  a  will  read  as  follows:  ** Second,  my  will  is  that  my  lands  after  the 
death  of  my  wife  be  divided  into  four  lots  equal  in  value.  The  lot  on  which  is  my 
homestead.  I  will  and  devise  to  my  two  daughters,  Caroline  and  Blmina.  TMrd, 
after  the  death  of  my  wife,  all  my  property  I  will  to  be  divided  equally  between 
my  children,  viz. ;  ^  here  follow  the  names  of  the  children,  including  the  two  named 
in  the  preceding  section.  Held,  that  the  intention  was  thereby  to  give  Caroline  and 
Ehnina  the  one-fourth  including  the  homestead,  and  an  equal  part  in  the  balance 
with  the  other  children. 

Appeal  from  superior  court,  Oaston  county;  MaoBab,  Judge. 

Action  by  plaintiff  Kincald,  as  administrator  d.  5.  n.  c.  t.  a.,  against  de- 
fendants Beatty  and  others,  who  claim  as  devisees  and  legatees.  Defendants 
appealed. 

R.  W.  aandifer,  Jones  di  TiUett,  and  W.  P.  Bynum^  for  defendant.  No 
counsel  for  plaintiff. 

Smith,  C.  J.  This  action  is  brought  by  the  plaintiff,  as  administrator  de 
bonis  non  oum  testamento  annexo,  against  the  defendants,  who  claim  as  dev- 
isees and  legatees,  or  as  representing  such  as  have  died,  for  advice  as  to  the 
settlement  of  the  trust-estate,  and,  in  order  thereto,  for  a  construction  of  tes- 
tator's will,  and  a  declaration  of  the  rights  of  the  parties  under  it.  For  no 
other  purpose  could  the  action  be  entertained,  and  so  much  set  out  in  the  com- 
plaint as  seeks  a  partition  and  sale  of  the  land  devised,  and  would,  if  objection 
were  made  to  the  introduction  of  this  element  in  the  cause,  subject  it  to  the 
imputation  of  being  multifarious,  must  be  eliminated,  so  as  to  put  it  within 
the  jurisdiction  of  the  court,  as  an  application  from  the  administrator  for  ad- 
vice and  direction.  Edwards  v.  Warren^  90  N.  0.  604;  Pitman  v.  Ashley^ 
Id.  612;  AUbrook  v.  Reid,  89  N.  C.  151. 

Owing  to  the  long  interval  that  has  elapsed  since  the  testator's  death  up  to 
that  of  his  wife,  to  whom,  for  her  own  life,  all  the  estate  was  given,  and  the 
numerous  changes  that  have  taken  place  among  those  to  whom  it  was  given 
in  remainder,  by  deaths  and  other  causes,  the  number  interested  has  vastly 
increased  of  those  entitled,  and  the  problem  has  become  more  complex  in 
tracing  out  the  beneficiaries.  The  will  is  in  this  form:  *^ First.  I  will  and 
bequeath  to  my  beloved  wife,  Sarah,  all  my  property,  both  real  and  personal, 
during  her  natural  life.  Second,  My  will  is  that  my  lands,  after  the  death  of 
my  wife,  be  divided  into  four  lots  equal  in  value.  The  lot  on  which  is  my 
homestead,  I  will  and  devise  to  my  two  daughters,  Caroline  and  Elmina. 
Third.  After  the  death  of  my  wife,  all  my  property  I  will  to  be  divided  equally 
between  my  children,  viz.,  Mary  Sloan,  William,  Nancy  Porter,  Rufus,  John 
W.,  Jane  Eutlege,  Lanyra  McFadden,  Caroline,  and  Elmina.  Fourth,  And, 
lastly.  I  appoint  and  ordain  my  wife,  Sarah  Beattie,  my  executrix,  to  execute 
the  above  will  to  the  true  intent  and  meaning  of  the  same."  (Signed,  sealed, 
and  witnessed.) 
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The  conflicting  contentions  are  these:  The  one  party  among  the  defend- 
ants (for  the  controversy  is  confined  to  them)  insists  that  the  one-foui-th  in  re- 
mainder devised  to  the  daughters,  Caroline  and  Elmina,  must  be  brought  into 
the  account  and  in  the  distribution  directed  among  the  nine  children  named 
in  the  third  (and  next)  clause,  and  they  charged  with  its  value  in  receiving 
their  respective  shares  with  the  others;  while  the  other  party  contends  for  a 
construction  which  gives  the  two  sisters  mentioned  the  part  of  the  land  named 
hidependently»  and  admits  them  to  an  equal  share  with  their  brothers  and  sis- 
ters in  the  apportionment  of  the  rest  of  the  estate.  The  solution  of  this  ques- 
tion is  necessary  to  enable  the  administrator  to  know  how  to  divide  the  funds 
of  the  estate,  and  this,  as  the  discussion  in  this  court  indicates,  was  the  only 
matter  intended  to  be  presented  in  the  appeal. 

The  action,  commenced  before  the  clerk,  and  the  pleadings  being  in  suit, 
from  which  it  appeared  that  a  question  of  law  was  raised,  was  transferred  for 
trial  at  a  term  of  the  court,  and  there  referred  to  Frank  J.  Osborne,  to  take 
and  state  the. administration  account,  and  put  a  construction  upon  the  will, 
in  order  to  a  full  determination  of  the  rights  of  parties  thereunder,  and  a  dis- 
tribution of  the  estate  among  the  claimants.  This  the  referee  proceeded  to 
do*  and  in  his  report  he  finds,  as  a  conclusion  of  law,  that  the  said  Caroline 
and  Elmina  took  an  estate  in  fee  in  the  remainder  in  the  one-fourth  devised 
to  them  in  the  second  clause  of  the  will,  and  an  equal  share  with  the  others 
in  what  is  given  in  the  third  clause  of  the  will,  and  such  was  the  ruling  of 
the  court. 

The  referee  finds,  further,  that  Caroline,  having  married  and  given  birth  to 
a  child  who  survived  her,  the  real  estate  of  said  Caroline  descended  to  such 
child,  and  the  latter  having  died,  and  having  no  brother  or  sister  of  the  blood 
of  her  mother,  the  estate  in  fee  vested  in  her  father,  Richard  Rankin,  and  that 
the  like  moiety  in  Elmina  at  her  death  descended  to  O.  Lee  Kincaid,  her  heir 
at  law.  In  these  the  court  concurred,  and  thus  this  portion  of  the  real  estate 
did  not  go  into  the  general  property  for  division,  and  the  administrator  is 
wholly  disconnected  from  the  controversy  in  respect  to  its  disposition. 

The  inquiry  recurs  as  to  the  correctness  of  this  rendering  of  the  will,  and 
whether  the  distribution  to  be  made  by  the  administrator  should  or  should  not 
exclude  this  fractional  part  of  the  land  of  the  testator. 

We  concur  in  the  interpretation,  and  think  that  the  testator  intended,  as  in 
words  he  has  used,  to  give  these  two  daughters  an  additional  share  in  his 
estate,  as  a  homestead  for  them,  and  an  equal  share  in  the  residue.  Argu- 
ment can  scarcely  make  it  plainer.  The  third  clause  evidently  means,  though 
the  expression  **all  my  property"  is  used,  all  such  as  had  not  been  before  dis- 
posed of,  and  not  to  interfere  with  what  had  been.  It  is  seldom  that  prece- 
dents can  be  found  to  guide  in  the  construction  of  testamentary  dispositions 
of  property,  and  they  are  mostly  where  words  of  technical  import  are  em- 
ployed, and  their  frequent  use  has  affixed  a  meaning  to  them.  Had  the  in- 
tention been  different,  it  would  have  been  easy  to  ms^e  it  apparent  by  adding 
that  the  two  daughters  were  to  account  for  what  was  previously  given.  In- 
stead of  this,  he  inserts  their  names  among  the  other  children,  and  as  to  that 
fund  puts  all  upon  the  same  footing.  The  interpretation  of  the  words  '*  which 
is  left,*'  or  others  of  equivalent  import,  would  remove  all  obscurity;  and  this 
at  most  was  an  ellipsis  which  may  be  supplied,  as  was  the  word  ''sold,*'  to  get 
at  the  testator's  meaning,  in  understanding  his  will,  in  Howerton  v.  Hender- 
ton,  88  N.  C.  597. 

There  is  no  error,  and  the  judgment  must  be  affirmed,  and  the  cause  proceed 
to  a  full  and  final  determination  in  the  court  below* 
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{Supreme  Ccfwrt  of  North  Carolina.    December  80, 1887.) 

!•  BviBBNGK— Opinions— Htfothbtioai*  Qubstions. 

Where  there  is  evidence  tending  to  support  the  facts  suggested  in  an  hypotheti- 
cal question  put  to  an  expert  witness,  the  answer  should  be  admitted. 

a.  Sahb. 

After  propounding  an  hypothetical  question,  and  asking  the  effect  of  the  supposed 
facts  on  the  mind  of  a  testator,  the  counsel  added  to  his  question:  ^In  your  opin- 
ion, would  he  have  the  will-power  to  resist  the  influence  (»  one  upon  whom  he  had 
long  dei)ended  for  advice?  **  Held^  that  the  admission  of  Uie  question  was  noterror. 
8.  Wills— Tbstambwtabt  CAPAorrr— Evtdencb. 

The  fact  that  a  person  whose  disposing  capacity  was  in  question  had  held  certain 
offices  after  making  a  will  which  was  in  dispute,  is  not  admissible  when  not  accom- 
panied by  any  statement  of  its  purpose,  or  any  proposition  to  show  the  ability  with 
whicdi  the  person  discharged  the  duties  of  the  offices. 

Appeal  from  superior  court,  Buncombe  county;  Gbavbs,  Judge. 

Issue  of  devisavit  vel  nan  by  Katfaan  Boone  Kay  and  others*  prc^undeis, 
against  Bamett  Bay  and  others,  caveators.  Judgment  in  favor  of  the  caveat- 
ors, and  against  the  propounders,  who  appealed. 

/.  M»  ^Adger,  for  plaintiff.    /.  8.  Adams,  for  defendant. 

Smith,  0.  J.  Upon  the  propounding  of  the  script  which  purports  to  be  the 
will,  with  a  subsequent  codicil  thereto,  of  William  Bay,  deceased,  before  the 
clerk,  for  probate  as  such,  by  Nathan  B.  Bay,  one  of  the  executors  therein 
named,  the  co-executor,  Nathan  Henderson,  declining  the  trust,  a  caveat  was 
entered  by  certain  of  the  heirs  at  law  and  next  of  kin,  and  an  Issue  framed, 
and  sent  to  the  superior  court  of  Yancey  for  trial,  at  term-time,  in  these 
words:  "Is  the  paper  writing  offered  the  will  of  William  Bay,  deceased,  or 
any  part  of  it?"  Upon  affidavit  of  a  caveator,  the  cause  was  removed  from 
Yancey  to  Buncombe  county,  and  came  on  for  trial  at  March  term,  1887,  of 
the  superior  court  of  the  last-named  county,  before  a  jury,  who  respond  in 
the  negative  as  to  the  script,  and  every  part  of  it.  It  was  thereupon  adjudged 
by  the  court  that  it  was  not  the  will  of  the  deceased,  and  the  derk  was  or- 
dered to  transmit  a  copy  of  the  record  of  proceedings  to  the  superior  court  of 
Yancey,  in  prder  for  further  action  therein  according  to  law.  The  pro- 
pounder  appealed,  after  asking  for  and  being  refused  a  new  trial,  for  errors 
in  the  charge,  wherein  it  differs  from  the  instructions  prayed.  There  was  no 
controversy  about  the  final  execution  of  the  script,  but  the  caveators  denied 
the  testamentary  capacity  of  the  alleged  testator,  or  his  volition  in  making 
the  instrument,  from  the  exercise  of  undue  and  fraudulent  influence  over  a 
feeble  and  unresisting  mind,  weakened  by  age  and  excessive  indulgence  of 
sensual  gratifications  for  a  long  period.  The  testimony  is  very  voluminous, 
and  is  set  out  at  length  in  the  transcript,  which  we  do  not  propose  to  rehearse, 
except  as  it  bears  upon  and  illustrates  the  exceptions  taken  by  the  propounder 
during  the  trial. 

Dr.  HlUiard,  a  witness  for  the  propounder,  an  admitted  expert,  and  who 
had  been  a  resident  physician  in  an  insane  asylum,  was  asked  to  answer  this 
hyphothetical  question:  "If  the  jury  shall  find  as  a  fact  that  for  a  long  series 
of  years  the  alleged  testator  had  kept  his  blood  warm  with  spirituous  liquors, 
brandy,  or  whisky,  and  had  so  far  indulged  himself  in  venerial  excesses  as  to 
have  brought  upon  himself  a  disease  called  •spermatorrhea,'  and  in  the  fall 
of  '82  had  lost  the  faculty  which  theretofore  he  had  of  multiplying  3|  by  2, 
and  that  in  the  spring  of  '79  he  was  stricken  with  paralysis,  what  then  is 
vour  opinion  as  to  the  condition  of  his  mind  in  the  fall  of  '79?  In  your  opin- 
ion, would  he  have  the  will-power  to  resist  the  influence  of  one  upon  whom 
he  had  long  depended  for  advice?  Anatoer.  No. "  The  propounders  objected 
to  the  hypothetical  question  asked  Dr.  Hilliard,  on  the  ground  that  the  evi- 
denoe  did  not  support  the  supposed  hypothesis.    The  second  question  asked 
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by  the  caveatore  of  Dr.  Hilliard  was  objected  to,  on  the  ground  that  it  was  in- 
competent to  give  such  an  opinion.  The  objection  to  the  hypothesis  upon 
which  the  opinion  was  sought  is  that  if  it  contained  statements  of  which  no 
evidence  had  been  offered  in  proof,  and,  in  assuming  that  they  had  been,  the 
eff<H^  was  misleading  and  prejudicial.  Now,  while  the  testimony  as  to  the 
mental  and  physical  condition  may  liave  been  in  some  particulars  too  strongly 
stated,  it  was  shown  that  the  deceased  was  addicted  to  excessive  drinking, 
and  venerial  indnlgencies  to  a  degree  that  brought  on  involuntary  seminal 
emissions,  known  as  "spermatorrhea,"  and  about  1879  was  stricken  with  pa< 
ralysis,  and  was  unable  to  multiply  3^  by  2;  to  all  of  which  there  was  more  or 
less  evidence  directed.    The  answer  was  pertinent. 

We  do  not  understand,  as  counsel  contended,  that  separate  answers  wer6 
made  in  the  negative,  which  would  be  insensible  if  applied  to  the  first  in- 
quiry. The  latter  clause  is  but  explanatory,  and  puts  the  inquiry  in  a  more 
specific  form  as  to  the  will-power  capable  of  being  called  into  exercise  in  re- 
sistance to  influence  brought  to  bear  by  one  upon  whom  he  had  been  accus- 
tomed to  depend  for  advice.  To  this  inquiry  the  response  is  intelligent  and 
pertinent  But  if  there  was  some  unproved  matter  inserted  in  the  supposi- 
tion, and  there  was  error  in  allowing  the  response  to  be  given,  it  is  cured  by 
what  was  said  in  the  charge  when  an  instruction  was  asked  and  given  in 
these  words:  ''Experts  have  been  examined,  and  what  is  called  an  hypotheti- 
cal question  is  allowed  to  be  asked  such  experts.  It  is  for  the  jury  to  decide 
the  truth  of  the  facts  upon  which  the  hypothetidil  question  is  asked.  And, 
if  the  facts  assumed  are  not  substantially  proved  to  the  satisfaction  of  the 
jury,  the  answer  to  such  hypothetical  question  will  not  be  considered  by  the 
jury." 

2.  The  propounder  proposed  to  prove  that  after  the  execution  of  the  will 
the  deceased  acted  as  foreman  of  the  grand  jury  in  Tancey  county,  and  that 
he  held  office  in  that  county.  On  objection,  the  question  was  disallowed,  and 
to  this  ruling  the  propounder  excepts.  It  does  not  appear,  unless  inferen- 
tially,  for  what  purpose  the  information  was  sought  to  be  elicited,  or  that  a 
favorable  response  was  to  be  followed  by  an  inquiry  as  to  the  intelligence 
with  which  the  duties  thus  imposed  were  performed.  The  question  would  be 
pertinent  only  in  this  view,  and  its  purpose  ought  to  have  been  stated.  It 
may  be  that  the  witness  had  no  personal  knowledge  on  this  point,  and  only 
knew  that  the  deceased  had  occupied  these  places.  It  was  due  to  the  presid- 
ing judge  to  be  thus  informed,  if  the  object  was  to  proceed  further  in  the  ex- 
amination, as  well  as  conducive  to  a  fair  trial,  and  not  leave  the  ruling  to  rest 
upon  the  naked  facts  of  official  service,  in  which  the  evidence  would  have 
been  restricted  to  showing  mental  capacity.  We  do  not  therefore  reverse  the 
ruling  of  the  court  under  the  circumstances. 

Of  the  series  of  instructions  prayed,  nine  in  number,  those  numbered  1  and 
3  (the  last  already  set  out)  were  given;  those  numbered  2,  4,  5,  6,  7,  8,  and 
9  were,  the  judge  states,  given  in  substance,  though  not  in  very  words;  and 
a  precedent,  not  numbered  in  the  series,  to  the  effect  that,  formal  execution 
of  the  will  having  been  shown,  the  verdict  shouM  be  that  the  instrument  was 
the  deceased's  wSl,  unless  the  caveators  have  proved  either  that  the  deceased 
was  insane,  or  incapacitated  by  imbecility^  or  had  been  unduly  influenced, 
was,  as  we  understand,  also  given;  but  the  further  charge  prayed,  that  there 
.was  no  evidence  of  any  such  influence  having  been  produced  by  any  one,  was 
refused.  This  exception  has  been  elaborately  and  earnestly  pressed  in  the 
argument  for  the  appellant,  and  requires  us  to  look  back,  and  see  if  there  be 
such  evidence  as  to  warrant  the  finding  of  the  jury. 

Barnett  Bay,  a  daughter  of  the  deceased,  speaking  of  the  propounder, 
Nathan,  an  ill^timate  son,  and  fully  recognized  in  the  script,  says:  "He 
did  not  live  more  than  6  or  7  miles  away.  Frequently  stayed  all  night  at  my 
father's.    At  first  he  called  him  (my  father) « the  Old  Manr;'  later  called  him 
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*  F^p*'  JTath,  neeer  faHed  get  anything  Tie  tvanted.*'  "He  [ttie  deceased] 
was  easily  influenced  by  a  man  he  placed  confidence  in.**  '^e  was  weak 
minded  and  easily  influenced.  First  attack  of  paralysis  not  severe;  second 
attack  worse."  T.  B.  Ray  testified  to  a  declaration  of  the  appellant  in  which 
the  latter  said:  "I  could  have  patted  him  (uncle)  on  the  shoulder,  and  said 
not, do  it;  and  said  he  had  cried  about  it."  C.  W.  Edwards  swore  that,  in  his 
estimate,  the  property  disposed  of  in  the  will  was  worth  from  $18,000  to 
$20,000;  that  given  N.  B.  Bay,  $30,000.  James  Bedford  testified  as  follows: 
"I  know  Nath.  Boone  Ray.  Had  conversation  with  him  in  reference  to  Wm. 
Bay's  wife.  Nath.  and  John  Henry  said  they  were  going  to  get  his  wife 
away.  Afterwards  they  said  they  had  done  just  what  they  had  intended,  and 
they  bad  got  it  fixed.  Nath.  Boone  Ray  said  he  wanted  to  get  her  away  so  she 
could  not  hear  anything.  He  said  he  had  the  old  man  turned  against  her; 
said  they  told  Wm.  Ray  they  had  found  some  liquor  there,  and  he  was  sure 
some  one  was  running  after  her.  Nath.  B.  Ray  and  John  Henry  said  they 
wanted  to  get  her  away.  They  told  me  they  were  going  to  put  her  away. 
Nath.  said  the  old  man  was  turned  against  her."  The  testimony  of  Dr.  B.  B. 
Whittington,  who  lived  within  a  mUe  of  the  deceased,  and  has  known  him 
since  1849,  was,  after  hearing  from  a  statement  of  his  physicial  condition  and 
its  symptoms,  to  the  effect  that  he  was  suffering  from  spermatorrhea,  and  he 
expressed  the  opinion  that  the  disease  under  which  he  was  laboring  "had  the 
effect  to  reduce  brain-power,*  and  made  him  more  liable  to  depression,  and 
tended  to  impair  the  will-power  and  ability  to  control  his  will." 

These  are  a  few  of  the  excerpts  taken  from  the  mouths  of  witnesses,  and 
there  are  many  more  in  the  examinations  to  the  same  purport,  that  tend  to 
show  the  deceased's  susceptibility  to  undue  outside  influence  from  those  who 
possessed  his  confidence;  and  the  will  itself  indicates,  in  some  degree,  the 
source  from  which  it  emanates.  The  instrument  seems  to  recognize  in  its 
provisions  an  equal  claim  of  all  the  children  of  the  deceased,  and  of  the  issue 
of  such  as  have  died,  upon  his  bounty,  and  a  disposition  to  deal  justly  with 
them  in  making  an  apportionment  of  his  property.  Those  to  whom  nothing 
is  given  are  left  out  because  of  former  donations  supposed  to  be  equal  in  value 
to  the  parts  given  to  the  others.  In  such  a  case,  had  an  intestacy  intervened, 
the  result  would  be  a  redistribution,  those  advanced  accounting  for  their  sev- 
eral advancements;  thus  all,  in  the  view  of  the  deceased,  sharing  equally  in 
the  estate  left  But  the  propounder  would  receive  nothing,  and  hence  he  had 
the  deepest  interest  in  having  the  will  made.  After  the  donations,  contained 
in  the  fourteenth  clause,  to  this  recognized  natural  son, — about  one-sixth  in 
value  of  the  whole  estate  possessed  at  his  death, — the  deceased  proceeds  to 
assign  reasons  why  he  should  make  them,  and  says  "these  services  [referring 
to  what  had  been  done  by  the  devisee]  have  been  very  valuable  to  me,  and 
should  be  ever  remembered  by  all  the  children  of  their  dead  mother,"  etc. 
Again,  in  the  ninteenth  clause,  as  if  to  assure  submission  to  his  expressed 
wishes,  he  declares  that  "if  any  of  the  heirs  or  parties  of  this  will  shall  enter 
a  dissent  to  the  same  to  prevent  its  probate^  that  any  or  all  who  do  this  shall 
forfeit  all  right  and  devise,  gift  and  devises^  made  in  the  same  to  them;^* 
and  concludes  by  placing  in  the  hands  of  himself  and  associate  the  execution 
of  his  will,  with  large  discretionary  powers  in  the  premises.  We  cannot  say, 
then,  that  there  was  no  evidence  of  the  exercise  of  the  vitiating  influence 
which,  upon  his  own  declarations,  the  propounder  possessed  over  the  mind 
and  will  of  an  old  man,  who  by  a  long  course  of  vicious  practices,  resulting 
at  last  in  paralysis,  had  brought  his  mental  faculties  to  great  feebleness,  and 
had  so  much  impaired  the  strength  of  his  will.  The  jury  have  found  against 
the  script,  and  we  think  the  evidence  warranted  the  adverse  verdict;  and  of 
the  weight  due  the  evidence  was  for  them,  not  the  court,  to  determine. 

There  is  no  error,  and  this  will  be  certified  to  the  court  below  foi  its  further 
action  in  the  premises. 
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(98  N.  c.  560)  Porter  t>.  Geimslby. 

{Supreme  Court  of  North  CaroUfna.    December  88, 1887.) 

1.  PLBAPmo— Dbmubrbh— Whbn  Libs. 

A  complaint  alleged  that  defendant,  as  agent  of  the  platntiif,  receive']  of  the  Val 
ley  Mutual  Life  Insurance  Company,  for  the  plaintiff,  $600,  and  paid  to  plaintiff  $200; 
that  defendant  neglects  and  refuses  to  pay  over  the  balance  of  said  money,  though 
often  requested  so  to  do.  To  this  a  demurrer  was  filed  upon  the  grounds  (1)  that  it 
does  not  appear  that  either  party  was  a  citizen  of  the  United  States,  or  that  the  in- 
surance company  named  haa  any  existence;  (2)  that  the  complaint  does  not  show 
that  the  money  has  ever  been  demanded  by  plaintiff,  or  any  one  having  authority  to 
demand  it.    Meld,  the  demurrer  was  properly  overruled  as  frivolous. 

1.  IHTBBBST— Action  for  Momr— Abssnob  or  Dbmand.    • 

When  a  complaint  fails  to  show  when  a  demand  for  money  was  made  upon  de- 
fendant, interest  may  be  given  from  the  date  of  the  summons  upon  the  amount  due. 

Appeal  from  superior  court.  Ashe  county;  MaoBae»  Judge. 

Action  by  plaintiff,  Porter,  against  defendant,  Grimsley,  to  recover  a  cer- 
tain sum  of  money.  Defendant  interposed  a  demurrer,  which  was  overruled, 
whereupon  he  appealed. 

Strong^  €hray  <&  Stamps^  for  plaintiff.  Battle  dk  Jfordecai  and  /•  W.  Hin$' 
dale,  for  defendant. 

Dayis,  J.  Civil  action  tried  before  MagBae,  J.,  at  spring  term,  1887,  of 
Ashe  superior  court.  The  complaint  alleges:  (1)  That  in  April,  1885,  the 
defendant,  as  agent  of  the  plaintiff,  received  of  the  Valley  Mutual  Life  In- 
surance Company,  for  the  plaintiff,  the  sum  of  $500,  and  paid  over  to  the 
plaintiffthesumof  $200.  (2)  That  the  defendant  neglects  and  refuses  to  pay 
over  the  balance  of  said  money  to  the  plaintiff,  though  often  requested  so  to 
do.  The  judgment  demanded  was  for  the  sum  of  $300,  with  interest  thereon 
from  April,  1885,  first  deducting  from  such  sum  reasonable  commissions  for 
the  collection  thereof,  and  for  such  other  and  further  relief  as  the  court  may 
deem  just. 
The  defendant  demurred  to  the  complaint,  and  assigned  the  following  causes: 
]  It  does  not  appear  that  either  the  plaintiff  or  defendant  are  citizens  of  the 
nited  States  of  America,  or  that  the  Valley  Mutual  Insurance  Company  has 
any  existence  in  the  United  States,  or  elsewhere.  (2)  That  ttie  complaint  shows 
that  the  defendant  "neglects  and  refuses  to  pay  over  the  said  money  to  the 
plaintiff,  though  often  requested  so  to  do,  and  does  not  show  that  the  samis 
has  been  demanded  by  the  plaintiff  or  any  one  authorized  to  do  so. " 

His  honor  rendered  the  following  judgment:  "This  cause  coming  on  to 
be  heard  on  complaint  and  demurrer  filed,  it  is  considered  by  the  court  that 
the  demurrer  be  overruled,  being  adjudged  frivolous ;  and  it  was  adjudged  by 
the  court  that  the  plaintiff  recover  of  the  defendant  the  sum  of  three  hundred 
dollars,  principal  money,  and  interest  from  the  fif teentii  day  of  April,  1885,  to- 
wit,  the  sum  of  forty  dollars  and  fifty  cents,  to  the  thirtieth  day  of  May,  1887, 
and  costs  of  suit,  to  be  taxed  by  the  clerk.  It  is  further  adjudged  that  the 
defendant  is  liable  to  the  plaintiff  for  the  above  amount,  as  agent  of  the  plain- 
tiff, and  holds  the  same  in  trust  for  the  plaintiff.'' 

The  defendant  may  demur  (1)  when  the  court  has  no  jurisdiction  of  the 
person  of  the  defendant  or  of  the  subject  of  the  action ;  or,  (2)  that  the  plain- 
tiff has  not  legal  capacity  to  sue;  or,  (3)  that  there  is  another  action  pending 
between  the  same  parties  for  the  same  cause;  or,  (4)  that  there  is  a  defect  of 
parties  plaintiff  or  defendant;  or,  (5)  that  several  causes  of  action  have  been 
improperly  joined;  or,  (6)  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  No  one  of  these  grounds  of  demurrer  can  be- 
found  in  the  complaint,  and  the  demurrer  was  properly  overruled  as  frivolous. 
But  the  defendant  says  that  the  complaint  does  not  show  when  the  demand 
v.48.E.no.8 — 84 
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was  made,  and  that  the  judgment  is  erroneous,  in  that  It  gave  interest  from 
the  fifteenth  day  of  April,  1885. 

It  is  conceded  that  interest  can  be  charged  only  from  demand*  and  in  jETy- 
fiian  v.  Gray,  4  Jones,  (N.  G.)  155,  cited  by  counsel  for  defendant,  a  new  trial 
was  granted  because  this  court  was  unable  to  enter  judgment  for  the  proper 
amount;  but  in  Neal  v.  Freeman,  86  N.  C.  441,  in  which  it  did  not  appear 
when  the  demand  was  made,  and  therefore  when  interest  commenced,  the 
court  said:  "As  the  sum  allowed  as  interest  was  distinguished  in  the  judg- 
ment rendered  from  the  principal  sum  due,  it  is  not  necessary  that  we  should 
direct  a  new  trial,  as  the  correction  can  be  made  here.''  It  was  accordingly 
adjudged  that  the  plaintiff  recover  the  principal  sum  "with  interest  from  date 
of  the  summons,  and  that  the  clerk  make  the  correction,"  etc. 

In  this  case,  the  counsel  for  the  plaintiff  expresses  his  willingness  to  the 
correction  of  the  judgment,  in  conformity  to  this  decision,  and  the  clerk  will 
make  the  correction,  and  the  judgment  in  favor  of  the  plaintiff  will  be  for  $800, 
with  interest  from  the  date  of  the  summons.  • 

If  the  attention  of  the  court  below  had  been  directed  to  the  matter,  the  mod- 
ification would  no  doubt  have  been  made  there;  and»  aa  it  was  not  done,  the 
appellant^  def  endant,  will  be  taxed  with  the  costs. 


(98  N.  C.  «78)  ^  « 

State  v.  Shelly. 
iSwpreme  Cawrt  of  North  Carolina.    December  28, 1887.) 

1.  AsakUiA  Ain>  Battbbt— FoBMXB  Conviction— Assault  with  Sbsious  DucAtfa. 

In  a  criminal  aoUon  for  assault,  where  it  appeared  that  serious  damage  had  been 
done  to  the  proeeoatiQg  witness^  Aeld,  that  a  plea  of  former  oonviotion  of  assault  l^ 
a  instioe  was  properly  overruled,  though  the  mdiotment  did  not  charge  the  greater 
offense  of  assault  with  serious  damage.    Smith,  O.  J.,  dissenting. 

t.  SjlMB— ABSAUi/r  WITH  Sbrious  Dakaob— Indiotmbnt  fob  Assault. 

A  court  havinff  jurisdiction  to  punish  an  assault  may  render  an  appropriate  judg- 
ment therefor  when  defendant  la  found  guiltj,  though  the  evidence  shows  that  de- 
fendant might  more  properly  have  been  indloted  for  assault  in  which  serious  dam- 
age was  done. 

8.  Gbdonal  Law— Jubisdiotion— Lafsb  of  Timb— Bubdbn  of  Pboof. 

Where  a  question  as  to  the  jurisdiction  of  a  Grimlnal  court  is  raised  by  reason  of 
the  tlihe  whioh  has  elapsed  since  the  commission  of  a  crime,  the  burden  rests  upon 
defendant  to  show  that  a  sufficient  time  has  not  elapsed  to  give  such  court  Juris- 
diction. 

.Appeal  from  superior  court,  New  Hanover  county;  Mbabes,  Judge. 

The  indictment  found  by  the  grand  jury  in  the  criminal  court  of  New  Han- 
over  county  charged  the  defendant  with  "an  assault"  upon  the  prosecutor, 
and  him  "did  beat  and  wound,  ill-treat,  and  abuse,"  etc.  The  jury  rendered 
a  verdict  of  guilty.  Before  the  jury  were  impaneled,  the  defendant  pleaded 
"former  conviction,''  and  excepted  to  the  jurisdiction  of  the  court;  alleging 
that  no  deadly  weapon  was  used,  and  no  serious  damage  done.    It  was  in 

§roof  that  a  justice  of  the  peace  had  tried  the  case,  and  rendered  Judgment, 
'he  trial  judge  ruled  upon  the  evidence  that  serious  damage  was  done^  and 
overruled  the  plea,  and  gave  judgment,  and  defendant  appealed. 
TTie  Attorney  BenercU^  for  the  State.    No  counsel  for  defendant. 

Merbimon,  J.  We  cannot  hesitate  to  eoncnr  with  the  court  below  in  de- 
ciding that  serious  damage  was  done  to  the  prosecuting  witness  by  the  fero- 
cious and  unprovoked  beating  inflicted  upon  him  by  the  defendant,  as  diarged 
in  the  indictment,  and  proved  on  the  trial.  The  injury  was  not  simply  pain- 
ful and  humiliating;  it  disfigured  the  face,  seriously  bruised  the  eyes*  olosed 
one  of  them  entirely  for  days,  and  probabiy  permanently  impaired  the  sight. 
It  seems  to  us  that  there  can  be  no  question  that  serious  damage  was  done. 
The  justice  of  the  peace,  therefore,  had  no  jurisdiction  of  the  offense,  and  any 
judgment  he  undertook  to  render  in  a  criminal  action  before  him  on  that  ao- 
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count  was  a  nuBitj.  The  plea  of  autre  foia  convict  waa  properly  not  sus- 
tained. State  V.  Huntley,  91  N.  C.  617.  The  criminal  court  had  jurisdlo- 
tlon  of  the  simple  assault  and  battery  charged  in  the  indictment,  if  more  than 
six  months  lapsed  next  after  the  time  when  the  offense  was  perpetrated»  and 
before  the.  beginning  of  the  present  action;  and  this  is  none  the  less  so  be- 
cause the  justice  of  the  peace  did  not  have  jurisdiction.  The  jurisdiction  of 
the  criminal  couit  was  presumed,  and  the  burden  was  on  the  defendant  to 
prove,  as  matter  of  defense,  that  less  than  six  months  so  elapsed,  in  order  to 
defeat  it.  As  no  such  defense  was  made  and  no  question  in  that  respect  was 
raised  on  the  trial,  it  must  be  inferred  that  the  court  had  jurisdiction  of  the 
offense  as  charged.  The  presumption  in  favor  of  it  was  not  rebutted.  8tate 
V.  Earnest,  qnte,  495,  (decided  at  this  term,)  and  cases  there  cited.  It  is  true 
that  the  defendant  might  have  been  indicted — and  it  seems  that  regularly  he 
ought  to  have  been — for  an  assault  and  battery  in  which  serious  damage  was 
done.  The  present 'indictment  is  not  sufficient  for  that  purpose,  because  it 
does  not  charge  that  serious  damage  was  done,  its  nature  and  extent;  but  it 
charges  the  simple  offense,  and,  the  court  having  jurisdiction,  it  could,  as  it 
did  do,  give  an  appropriate  judgment  upon  the  verdict  of  guilty.  One  ad- 
vantage of  charging  the  offense  as  one  in  which  serious  damage  was  \done  is 
that  the  jurisdiction  cannot  be  ousted  by  showing  that  six  months  had  not 
elapsed  as  above  indicated.  It  may  seem  somewhat  singular  that  the  justice 
of  the  peace  had  not  jurisdiction  of  the  offense  as  a  simple  assault  and  battery, 
and  the  criminal  court  had.  The  reason  and  explanation  of  such  seeming  in- 
consistency is  that  the  criminal  court  has  the  larger  jurisdiction.  It  had  juris- 
diction of  the  simple  offense  as  indicated;  and  as  well,  and  exclusively,  of 
the  offense,  accompanied  and  rendered  more  aggravated  by  serious  damage. 

The  error  assigned  as  to  the  rendition  of  the  verdict  of  the  Jury  cannot  be 
sustained.  Before  the  court  received  and  entered  it,  at  once  it  was  suggested 
there  was  a  mistake  and  misapprehension  of  the  jury,  of  which  they  became 
presently  conscious  upon  explanation  from  the  court.  They  retired  for  further 
consideration  of  their  verdict*  corrected  their  error,  and  in  a  few  minutes 
rendered  a  verdict  of  guilty  without  hesitation.  It  would  savor  of  trifling  to 
allow  80  small  an  irregularity  to  delay,  perhaps  defeat,  justice,  especially  in  a 
case  in  which  plainly  no  injustice  is  done  the  party  complaining.  The  rights 
of  the  accused  must  be  protected  by  every  safeguard,  but  this  does  not  imply 
that  he  is  entitled  to  have  substantial  advantoge— opportunity  to  defeat  the 
ends  of  justice— arising  from  slight,  immaterifd  irregularities  that  work  no 
injustice  to  him.  State  v.  BUlwpt  73  N.  G.  44.  There  is  no  error.  Let 
this  be  certified  to  the  criminal  court  according  to  law.    It  is  so  ordered. 

• 
Smith,  C.  J.,  {dissenting,)  The  indictment  is  for  a  simple  assault  and  bat- 
tery, and  fails  to  charge  any  matter  in  aggravation  of  the  offense,  or  that  any 
serious  injury  followed.  On  the  trial  the  defendant  showed,  in  his  defense, 
that  he  had  been  convicted  and  punished  for  the  offense  before  a  justice  of 
the  peace,  who  had  assumed  and  exercised  jurisdiction  over  it.  It  was  in  evi- 
dence, however,  that  the  assault  was  made  with  great  violence,  and  the  be^it- 
ing  so  excessive  as  to  produce  serious  damage  to  the  said  Friberg,  (prosecu- 
tor,) while  no  averment  of  such  damage  was  contained  in  the  warrant,  so  as 
to  lift  the  crime  to  a  higher  grade,  and  place  it  beyond  the  cognizance  of  the 
justice,  except  when  investigating  the  matter  as  an  examining  magistrate. 
The  accused  is  therefore  put  upon  a  second  trial  in  the  higher  couii;  for  the 
same  offense,  and  charged  in  like  form.  If  the  indictment  bad  further  alleged 
that  it  was  attended  with  ** serious  damage  "  to  the  person  assaulted,  specify- 
ing wherein  it  consisted,  so  that  upon  inspection  it  could  be  seen  to  belong  to 
a  superior  jurisdiction,  (as  required  by  Code,  §§  892,  987,  and  the  construc- 
tion given  those  sections,  when  enforced,  in  State  v.  Cunningham,  94  N.  C. 
824,)  the  jurisdiction  would  have  been  exclusive  in  the  higher  coui-t;  but,  in 
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the  absence  of  such  allegation,  the  case  is  one  of  simple  assault,  of  which  for 
six  months  the  justice  has  sole  cognizance,  and  afterwards  concurrent  with 
such  court.  As  it  is  an  unvarying  principle  of  the  criminal  law  that  no  one 
shall  be  twice  punished  under  judicial  sentence  for  the  same  offense,  it  re> 
suits  that  if  the  jurisdiction  assumed,  and,  upon  examination  of  the  facts, 
exercised,  by  the  justice,  is  conferred  by  law,  the  plea  of  a  former  conviction 
necessarily  bars  the  present  prosecution ;  for  otherwise  the  accused  would  un- 
dergo a  double  punishment  for  one  and  the  same  act.  The  case  of  State  v. 
Huntley t  91  N.  0.  617,  does  not  dispose  of  the  question  now  presented;  for 
while  there  had  been  in  that,  as  in  this  case,  a  trial  and  conviction  before  a 
justice  of  the  peace,  with  similar  pleas  interposed  upon  the  trial  in  the  supe- 
rior court,  the  special  verdict  presented  the  facts  for  the  ruling  of  the  court 
upon  the  plea  of  not  guilty,  and  this  court  limited  the  inquiry  to  the  infliction 
of  serious  damage,  as  affecting  its  own  jurisdiction  in  the  case.  What  consti- 
tutes serious  damage,  in  the  sense  of  the  statute,  as  contradistinguished  from 
other  damage  resulting  from  an  assault,  is  a  problem'  not  of  easy  solution, 
and,  in  advance,  to  define  the  line  of  separation,  a  difficult  task,  if  practicable 
at  all.  In  cases  approximating  the  line,  much  must  be  left  to  the  sound  judg- 
ment of  the  trying  justice  upon  the  facts  before  him ;  and  such  seems  to  be 
the  character  of  our  legislation  on  the  subject.  Battle,  Bevisal,  e.  33,  §§  114- 
122,  inclusive.  The  justice,  by  these  provisions,  is  to  pass  upon  the  nature 
and  extent  of  the  assault;  and  if  it  shall  appear  to  him  at  the  hearing  "that 
a  deadly  weapon  was  used,  or  that  any  serious  damage  was  done,  or  that  the 
offense  deserves  a  more  severe  or  other  punishment  than  it  is  within  his  juris- 
diction to  impose,"  he  is  to  send  the  party  to  the  superior  court  to  answer  the 
charge;  thus  making  his  judgment  of  the  demerits  of  the  criminal  act  the 
test  of  his  own  jurisdiction  in  entertaining  it 

Some  change  has  been  made  in  the  Code  in  order  to  a  more  distinct  line  of 
demarkation  between  the  jurisdictions  than  to  leave  it  wholly  to  the  justice's 
judgment  as  to  what  punishment  ought  to  be  inflicted,  but  still  committing  to 
him  the  determination  of  the  question  whether  those  additional  facts  exist 
that  raise  the  offense  to  a  higher  grade.  Code,  g§  896,  B97.  Section  896  di- 
rects what  the  justice  shall  do  when,  upon  investigating,  he  comes  to  the  con- 
clusion that  he  has  not  final  Jurisdiction.  The  other  section  is  in  these 
words:  "When  the  Justice  shall  be  satisfied  that  he  has  jurisdiction,  if  no 
Jury  shall  be  asked  for,  he  shall  proceed  to  determine  the  case,  and  shall  either 
acquit  the  accused,  or  find  him  guilty,  and  sentence  him  to  such  punishment 
as  the  case  may  require,  not  to  exceed  in  any  case  a  fine  of  fifty  dollars,  or 
imprisonment  in  the  county  jail  for  thirty  days."  Most  plainly  to  my  mind, 
this  commits  to  his  adjudication  the  question  whether  the  damages  are*seri- 
ous,  within  the  proviso  of  the  act;  and,  when  he  ** shall  be  satisfied  "  upon  the 
point,  he  must  proceed  with  the  trial,  and  punish  if  the  accused  is  guilty. 
This  is  mandatory  upon  him  when  he  makes  his  adjudication;  and  can  it  be 
that,  after  this  punishment,  he  can  be  punished  again  because  the  court  or 
jury  in  the  superior  court  may  come  to  a  different  conclusion  as  to  the  extent 
of  the  damage  done?  If  this  be  so,  there  would  seem  to  be  no  escape  fi-om  a 
double  penalty.  I  do  not  include  in  the  proposition  cases  where  a  deadly 
weapon,  so  designated  by  law,  as  a  pistol,  dirk,  or  knife,  has  been  in  the  as- 
sailant's hands,  because  the  law  determines  the  character  of  such  an  assault; 
but  such  as  the  present,  and  those  in  which  the  instrument  is  deadly,  not  per 
sSf  but  by  the  manner  and  conditions  under  which  it  is  used,  as  explained  in 
the  opinion  of  Mr.  Justice  Merrimon  in  State  v.  Huntley,  supra.  It  may 
be  that,  if  the  charge  was  in  form  of  an  offense  cognizable  only  in  the  superioi 
court,  the  justice  should  examine  only  as  a  committing  magistrate,  with  a 
view  of  binding  over;  but  when  the  charge  is  not  such  upon  its  face,  but  of 
an  act  unaccompanied  with  matters  in  aggravation,  and  these  only  appear  and 
are  developed  in  the  evidence,  lie  must  determine,  as  in  our  case»  the  extent 
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of  the  injury  and  of  the  damage  done,  and  whether  the  damage  is  or  is  not 
serious;  and  his  action  consequent  upon  the  result  of  the  inquiry,  as  the 
accused  cannot  escape  from  the  punishment  imposed  ought  to  be  a  protection 
against  another  prosecution  for  the  same  act. 

There  is  no  suggestion  in  the  record  that  a  fraud  was  practiced  upon  the 
jurisdiction  of  the  criminal  court,  and  that  the  trial  in  the  justice's  court  was 
resorted  to  as  a  scheme  to  evade  the  just  responsibilities  incurred  by  the  ac- 
cused, and,  if  so,  the  double  punishment  would  be  caused  by  his  own  volun- 
tary action  in  the  premises,  and  the  first  trial  would  be  no  obstacle  to  the  sec- 
ond. But  when  the  jurisdiction  is  bona  flde  exercised, — and  such  it  must 
be  assumed  to  have  been,  in  the  absence  of  any  imputation, — the  great  and 
fundamental  principle  must  be  maintained,  that  no  person  should  be  twice 
punished  by  judicial  tribunals,  having  rightful  cognizance  of  the  offense,  for 
one  and  the  same  act. 


(98  N.  C.  682)  g^^^  ^    WmSSENHUNST. 

(Supreme  Cov/rt  of  North  Ca/roUna.    December  28, 1887.) 

iMTOXiOATiNa  Liquors— Illegal  Salb— Nbab  Plaob  of  Manttfactubb. 

Under  an  indictment  for  selling  Intozioating  liquors  contrary  to  the  North  Caro- 
lina revenue  acts  1885,  $  84,  and  1887,  $  81,  which  charges  the  defendants  guilt  in 
selling  a  quantity  less  than  five  gaUons,  to-wit,  by  the  quart ;  negativing  the  fact  that 
the  spirituous  hquors  thus  sold  were  the  product  of  the  defenoanVs  farm,  or  of  his 
manmactore,  or  that  the  sale  was  made  at  the  place  of  business,— the  special  find- 
ing of  the  Jury  that  defendant  sold  one  quart  of  whisky  of  his  own  manufacture,  at 
a  place  200  yards  from  the  place  of  manufacture,  is  sufficient  to  sustain  a  Judg- 
ment of  guilty. 

Appeal  from  superior  court,  Davidson  county;  Clark,  Judge. 

Indictment  for  sale  of  spirituous  liquors  without  license. 

The  Attorney  General,  for  the  State.    Ko  counsel  for  defendant. 

Smith,  C.  J.  The  indictment,  found  by  the  grand  jury^at  June  term,  1887, 
of  Davidson  superior  court,  charges  the  defendant  with  violating  the  revenue 
act  in  selling  spirituous  liquors  without  first  obtaining  a  license  therefor, 
specifying  the  offense  in  four  separate  counts.  The  first  count  charges  the 
selling  in  general  terms  by  a  measure  less  than  a  quart;  the  second,  in  selling 
a  quantity  less  than  five  gallons,  to-wit,  by  the  quart,  negativing  the  fact  that 
the  spirituous  liquors  thus  sold  were  the  product  of  the  defendant's  farm,  or 
of  his  manufacturing,  or  that  the  sale  was  made  at  the  place  of  manufacture; 
the  thirdt  the  selling  in  quantities  less  than  five  gallons,  to-wit,  by  the  gal- 
lon, with  similar  negations;  the  fourth,  selling  on  Sunday  intoxicating  liquor 
without  the  prescription  of  a  physician  and  not  for  medical  purposes. 

The  cause  coming  on  for  trial,  on  the  plea  of  not  guilty,  the  jury  rendered 
a  special  verdict  in  which  they  find:  ''That  the  defendant,  Andrew  Whissen- 
hunst,  on  the  first  day  of  November,  1886,  sold  to  one  James  M.  Kinby  [the 
person  to  whom  the  spirituous  liquors  in  all  the  counts  mentioned  are  alleged 
to  have  been  sold]  one  quart  of  whisky,  of  his  own  manufacture;  that  the 
place  of  sale  was  at  the  dwelling-house  of  the  defendant,  about  200  yards  from 
the  place  of  manufacture;  that,  at  the  place  of  sale,  the  defendant  had  several 
barrels  and  jugs  of  whisky  moved  there  directly  from  his  dwelling;  that  if, 
upon  this  state  of  facts,  the  coui-t  is  of  opinion  that  the  defendant  is  guilty, 
the  jury,  for  their  verdict,  say  he  is  guilty;  and  if,  upon  this  state  of  facts, 
the  court  is  of  opinion  that  the  defendant  Is  not  guilty,  the  jury  find  him  not 
guilty."  The  court  being  of  opinion  that  the  defendant,  upon  the  findings, 
is  not  guilty,  directed  it  to  be  so  entered,  and  discharged  the  defendant,  from 
which  judgment  the  state  appealed. 

The  enactments  in  the  revenue  acts  of  1885  and  1887,  section  34  in  the  for- 
mer, and  section  81  in  the  latter,  are  in  terms  essentially  the  same  in  relation 
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to  the  sale  of  spirituous  liquors,  and  in  requiring  a  previous  license  therefott 
the  differences  not  affecting  the  criminal  act,  as  a  misdemeanor.  The  former 
requires  the  semi-annual  payment  of  the  tax,  the  latter  its  payment  quarterly; 
and  there  is  a  slight  change  in  the  form  of  the  exceptions,  in  that  a  person  in 
the  one  case  may  sell  liquors  or  wines,  the  product  of  his  own  farm  or  of  his 
own  manufacture  at  the  place  of  manufacture,  and,  in  the  later  enactment, 
he  may  sell  winea  of  his  own  manufacture  at  the  place  of  manufacture,  and 
wines  or  spirits,  produced  from  his  own  farm,  in  quantities  not  less  than  a 
quart,  elsewhere  as  well. 

The  finding  brings  the  case  within  the  averments  made  in  the  third  count, 
and  the  condemnation  of  the  statute,  and  its  sufficiency,  in  form,  to  charge 
the  offense  is  not  controverted,  nor  the  defendant's  criminal  responsibility  de- 
nied, if  they  are  true  and  supported  by  the  proofs.  The  only  point  raised  is 
as  to  the  meaning  of  the  words  which  permit  a  selling  at  the  place  where  the 
liquors  are  made,  and  can  this  be  said  of  a  sale  at  the  defendant's  house  some 
206  yards  distant  from  the  locality  of  manufacturing  the  liquors?  We  do  not 
concur  in  the  ruling  of  the  judge  in  his  construction  of  the  statute.  It  was 
not,  in  our  opinion,  the  purpose  of  the  exception  to  convert  a  residence,  so  far 
remote,  into  a  liquor-selling  store,  and  thus  multiply  the  evils  intended  to  be 
remedied,  but  to  authorize  the  disposition  of  these  intoxicating  drinks  at  the 
distiUery,  or  at  places  so  near  as  to  be  used  in  the  business  of  distilling.  It 
the  distance  of  200  yards  be  not  too  remote,  where  shall  the  limit  to  the  priv- 
ilege be  assigned?  That  both  the  residence  and  distilling  operations  are  upon 
the  same  farm  can  make  no  difference  in  fixing  the  place  at  which  the  priv- 
ilege may  be  exercised  without  the  paymeht  of  the  required  tax  for  retailing. 

There  is  error,  and  the  judgment  must  be  reversed,  and  a  Judgment  be  ren- 
dered against  the  defendant. 

(98  N.  c.  749)  g^^^  ^  Ellington. 

{Swprems  Comt  of  NorOi  CoovIMm,    December  28, 1887.) 

IfoBfOAexs— Ov  Cbof— 43aia  of  Pbopbrtt— iKDionrairT. 

Where  one  who  had  mortgaged  a  matured  crop  was  indicted  under  section  1060, 
CJode  N.  C,  for  willfully  selling,  etc.,  a  part  of  the  mortgaged  property,  with  in- 
tent to  hinder  the  mortgagee,  evidence  that  it  took  all  the  crop  raised  to  discharge 
his  landlord's  prior  lien  for  rent  and  adyanoes  is  competent,  as  tending  to  disprove 
criminal  intent. 

Appeal  from  superior  court,  Rockingham  county;  Giluer,  Judge. 

Defendant  was  indicted  under  Ckxle  N.  C.  §  1089,  which  is  as  foUows:  ''If 
any  person,  after  executing  a  chattel  mortgage,  deed  In  trust,  or  other  lien 
for  a  lawful  purpose,  shall,  after  the  execution  thereof,  make  any  disposition 
of  any  personal  property  embraced  in  such  mortgage,  deed  in  trust,  or  lien, 
with  intent  to  hinder,  delay,  or  defeat  the  rights  of  any  person  to  whom  or 
for  whose  benefit  such  deed  was  made,  every  person  so  offending,  and  every 
person  with  a  knowledge  of  the  lien  buying  the  property  embraced  in  any  such 
deed  or  lien,  and  every  person  assisting,  aiding,  or  abetting  the  unlawful  dis- 
position of  auch  property,  with  intent  to  hinder,  delay,  or  defeat  the  rights  of 
any  person  to  whom  or  for  whose  benefit  any  such  deed  or  lien  was  made, 
shall  be  guilty  of  a  misdemeanor,  and  punished  by  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court.  In  all  indictments  for  the  violation  of 
the  said  provisions  of  this  section,  it  shall  not  be  necessary  to  allege  or  prove 
the  person  to  whom  any  sale  or  disposition  of  said  property  was  made,  but 
proof  of  the  possession  of  the  property  embraced  in  such  chattel  mortgage, 
deed  in  trust,  or  lien,  by  the  grantor  thereof,  after  the  execution  of  said  chat- 
tel mortgage,  deed  in  trust,  or  lien,  and  while  it  is  in  force,  and  further  proof 
of  the  ffict  that  the  sheriff  or  other  ofiicer  charged  with  the  execution  of  said 
process  cannot,  after  due  diligence,  find  said  property  under  process  directed 
to  him  for  its  seizure  for  the  satisfaction  of  such  chattel  mortgage,  deed  in 
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trust,  or  lien,  or  that  the  mortgagee  demanded  the  possession  thereof  of  the 
mortgagor  for  the  purpose  of  s^e  to  foreclose  said  mortgage,  deed  in  trust,  or 
lien*  after  the  right  to  such  foreclosure  had  accrued,  aiKl  thiiat  the  mortgagor 
failed  to  produce,  deliver,  or  surrender  the  same  to  the  mortgagee  for  that 
purpose,  shall  be  prima  fade  proof  of  the  fact  of  a  disposition  or  sale  of  said 
property  by  said  grantor,  with  the  intent  to  hinder,  delay,  or  defeat  the  rights 
of  the  person  to  whom  said  chattel  mortgage,  deed  in  trust,  or  lien  was  made. " 
Judgment  for  defendant,  who  appealed. 
llie  Attorney  General^  for  the  State.    No  counsel  for  defendant. 

Mebbimon,  J.  The  defendant  is  indicted  under  the  statute,  (Code,  §  1089.) 
It  is  charged  in  the  indictment  that,  having  executed  to  the  prosecutor  a 
*" chattel  mortgage,"  he  "did  unlawfully  and  willfully  sell,  and  dispose  of  by 
sale,  a  part  of  the  property"  embraced  by  the  mortgage,  "with  intent  to  bin* 
der,  delay,  and  defeat  the  rights  of  the  said  the  Southern  Fertilizer  Company 
under  said  mortgage,"  etc.  The  defendant  pleaded  not  guilty.  There  was 
a  verdict  of  guilty,  and  judgment|against  the  defendant,  from  which  heap- 
pealed  to  this  court. 

An  essential  quality  of  the  offense  charged  in  the  indictment  is  that  the  de- 
fendant disposed  of  the  property  mortgaged,  or  some  part  of  it,  "with  intent 
to  hinder,  delay,  or  defeat  the  rights  of"  the  mortgagee.  The  mortgage  em- 
braced the  matured  tobacco  crop  of  1886  of  the  defendant.  On  the  trial  he 
offered  evidence  to  prove  that  he  had  leased  the  land  on  which  the  tobacco  was 
produced  from  a  person  named,  who  had  a  prior  or  first  lien  on  the  crop  as 
landlord,  and  that  it  took  all  the  tobacco  to  discharge  the  landlord's  lien. 
Upon  objection  from  the  solicitor  for  the  state,  the  court  refused  to  admit  the 
evidence,  and  this  is  assigned  as  error.  We  think  the  evidence  should  have 
been  received.  It  must  be  taken  that  it  was  such  as  the  defendant  represented 
it  to  be.  So  treating  it,  it  would  have  tended  strongly  to  disprove  the  crim- 
inal intent  charged,  and  this  was  important.  If  the  landlord  had  a  first  lien 
upon  the  crop  for  rents  or  advances  of  supplies,  or  both,  as  he  may  have  had, 
he  was  entitled  to  have  the  same  first  discharged;  and  it  was  not  a  criminal 
offense  if  the  tenant,  in  good  faith,  so  disposed  of  the  crop.  The  evidence  was 
relevant  and  competent,  and  it  was  for  the  Jury  to  bdleve  or  disbelieve  it, 
and  to  give  it  such  weight  as  they  might  deem  proper.  There  is  error,  and 
ttie  defendant  is  entitled  to  a  new  trial.  To  this  end  let  this  opinion  be  cer- 
tified to  the  superior  court.    It  is  so  ordered. 

(98  N.  C.  448)  ^  ~ 

Okntrt  e.  Callarak.  , 

{Swpreme  Covrt  of  North  Ca/roUna.    December  10,  1887.) 

ExBOunoH— DsBP— TiTUB  Ck>NVBTBi>-~Sx7BSBQinnrr  Grant. 

Plaintifl,  in  an  action  to  recover  land,  presented  in  evidence,  at  the  beginning  of 
his  title,  a  sherilTs  deed  dated  April  15,  17^  reciting  that  toe  land  had  been  sold 
on  execution  against  one  Pell,  October  11, 1793;  also  a  grant  from  the  state  to  Fell 
of  November  ^  179S,  and  mesne  oonveyanoes  to  plaintiff.  Held,  that  the  sher- 
iflPs  sale  did  not  convey  Pell^s  interest  under  the  grant  subsequent  to  the  sale,  and 
plaintiff  was  properly  nonsuited. 

Appeal  from  superior  oourt,  Butherford  county;  Shipp,  Judge. 
if.  H.  Justioef  for  plaintiff.    W.  P.  Bynumf  for  defendant. 

Merrimon,  J.  The  plaintifl  brought  this  action  to  recover  the  land  de- 
scribed in  the  complaint,  and  on  the  trial  produced  and  relied  upon  evidence 
of  title  in  him  as  follows:  (1)  The  plaintiff  introduced  a  grant  for  the  land 
in  controversy  from  the  state  to  Jonathan  PeU*  dated  November  28, 1792. 
A  deed  from  A.  Ervin,  sheriff  of  Rutherford  county,  to  Jonathan  Hamp- 

»n,  purporting  on  its  face  to  be  dated  April  15,  1798,  and  reciting  that  the* 
land  was  sold  under  execution  against  Jonathan  Pell  on  October  11, 1792t 
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and  also  showed  the  execution.  (3)  The  plaintiff  then  proved  the  heirs  of 
Jonathan  Hampton.  (4)  Plaintiff  then  introduced  a  deed  from  the  heirs  of 
Jonathan  Hampton  to  William  Idler,  and  mesne  conveyances  regularly  drawn 
to  plaintiff.  Plaintiff  then  located  the  land»  and  proved  the  defendant  in 
possession,  and  closed  his  case.  The  defendant  introduced  no  testimony.  The 
court  held  that  the  grant  being  dated  Kovember  28, 1792,  and  the  sale  under 
execution  having  taken  place  October  11,  1792,  and  the  recital  in  the  deed  be- 
ing to  that  effect,  as  appears  on  Its  face,  and  the  sheriff's  deed  being  executed 
April  15,  1793,  that  still  the  plaintiff  could  not  recover,  for  that  the  sheriff's 
deed  did  not  pass  title  to  Jonathan  Hampton.  In  deference  to  the  intimation 
of  the  court  as  above,  the  plaintiff  submitted  to  a  Judgment  of  nonsuit,  and 
appealed  to  the  supreme  court. 

At  the  time  the  sheriff  sold  the  land  in  question  to  Hampton,  Pell  (the  de- 
fendant in  the  execution)  had  no  title  thereto,  so  far  as  appears;  he  had  a 
mere  naked  possession,  and  the  deed  of  the  sheriff  only  passed  such  interest 
in  the  land  to  the  purchaser  as  Pell  then  had.  It  is  well  settled  that  a  sher- 
iff's deed  operates  to  pass  only  such  interest  as  the  defendant  in  the  execu- 
tion, under  which  the  land  is  sold,  had  at  the  time  of  the  sale.  Title  acquired 
by  him  afterwards  does  not  pass  by  the  deed,  nor  is  he  estopped  to  assert  his 
title  subsequently  acquired.  Flynn  v.  WUliama,  1  Ired.  509;  Badham  v. 
Coa>,  11  Ired.  466;  Frey  v.  RamaouTy  66  N.  C.  466;  Bail  v.  Freeman,  92  N. 
G.  351.  The  execution  debtor  (Pell)  obtained  a  grant  from  the  state  after  the 
sale,  and  before  the  deed  of  the  sheriff  was  in  fact  executed,  but  this  could 
not  help  the  purchaser,  because  his  deed  had  operative  effect  only  as  of  the 
date  of  the  sale.  ThQ  fieri  fdcias  and  levy  of  the  same  only  related  to  the 
sale  recited  in  the  deed,  and  there  is  not  the  slightest  evidence  going  to  show 
that  it  was  used  for  any  purpose  thereafter,  other  than  to  return  it  to  the  of- 
floe  of  the  clerk  of  the  court  according  to  law.    Badham  v.  QoXf  supra. 

Judgment  affirmed. 

(98  N.  C.  486) 

Bhynb  o.  Loyb. 

(Supreme  Court  of  North  CarolAma.    December  80, 1887.) 

AoooTTNT  Stated— What  Ck)NBTiTUT]B8— Limitation  of  Actions. 

The  books  of  a  partnership  showed  that  at  different  times  the  individual  aocounts 
of  the  partners  had  been  balanced  and  marked  ^Settled,  "or  with  expressions  to 
that  enect.  Held,  that  this  did  not  oonstitute  a  settlement,  or  account  stated,  of 
the  partnership  affairs  to  that  date,  nor  would  the  statute  of  limitations  run  thereon 
as  upon  an  aocount  stated. 

Appeal  from  superior  court,  Gaston  county;  Montgomert,  Judge. 

Suit  for  accounting  by  M.  H.  Ehyne  against  B.  G.  G.  Love.  Judgment  in 
favor  of  plaintiff,  and  defendant  appealed. 

R.  W.  Sandifer^  for  plaintiff.  Q.  F.  Bason  and  Jones  i&  Tillett,  for  de- 
fendant. 

Smith,  C.  J.  The  action  is  by  one  partner  against  the  other  for  an  account 
and  settlement  of  the  firm  business,  which,  in  general  merchandise,  com- 
menced in  the  spring  of  1871,  and  terminated  early  in  February,  1874,  and 
in  the  ginning  and  pressing  of  cotton,  afterwards  superadded,  which  was  dis- 
solved in  the  summer  of  1877. 

The  complaint  alleges  that  the  defendant  was  the  active  member  during  the 
existence  of  the  partnership,  and  that  he  undertook  to  close  up  the  affairs  of 
the  firm  and  took  all  its  effects  into  his  possession,  which  are  specifically  men- 
tioned. 

The  defendant,  in  liis  answer,  does  not  controvert  the  general  averments  in 
the  complaint,  but  sets  up,  as  a  defense  to  the  action,  "a  full  and  complete 
settlement  of  their  individual  accounts  with  said  partnership,  and  with  each 
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other*'  of  the  mercantile  basinees*  exc^  some  small  accounts  left  in  defend- 
ant's hands  to  collect,  made  on  May  27, 1874;  and  he  further  alleges  that 
afterwards,  on  January  25, 1878,  a  full  and  final  settlement  took  place  of  the 
entire  business,  "both  individual,  and  on  account  of  the  partnership,''  except 
as  to  a  claim  preferred  by  the  plaintiff  for  the  difference  in  value  of  the  parts 
**of  some  cotton-gin  machinery,  buildings,  and  machinery"  which  had  passed 
into  the  possession  of  each.  The  defendant  further  relies  upon  the  lapse  of 
time,  more  than  three  years  thereafter,  before  the  commencement  of  the  ac- 
tion, as  a  bar  to  a  recovery  therein. 

At  spring  term,  1883,  of  the  superior  court  of  Gaston,  a  jury  was  impan- 
eled to  try  the  issue  raised  in  the  pleadings,  (in  what  form  the  record  does 
not  show,  if  any  were  drawn  up,)  and,  the  defendant  having  given  in  his 
testimony,  the  court  intimated  an  opinion  that  if  it  be  accepted  as  correct,  an 
instruction  would  be  given  to  the  jury  that  there  had  been  no  settlement  of 
either  of  the  partnership  matters,  and  it  was  then  agreed  by  defendant's  coun- 
sel, in  deference  to  what  w^as  said  by  the  court,  that  a  jury  might  be  with- 
drawn, and  the  case  referred.  Thereupon,  an  order  of  reference,  without  ob- 
jection, was  entered  in  these  words:  **It  is  therefore  considered  by  the  court 
that  this  cause  be  and  the  same  is  hereby  referred  to  W.  A.  Hoke,  £sq«,  to 
take  an  account  of  the  partnership  transactions  between  M.  H.  Bhyne  and 
B.  G.  G.  Love,  (1)  in  the  first  place,  that  he  take  an  account  of  all  the  paH- 
nership  transactions  between  them  as  x)artners  in  the  mercantile  business; 
(2)  in  the  second  place,  of  all  the  partnership  transactioiiA  and  partnership  ao- 
counts  existing  between  them  in  the  ginning  business.  And  it  is  further 
ordered  by  the  court,  that  said  referee  report  all  the  facts  connected  with  the 
foregoing  partnership,  and  the  testimony  therein  taken,  and  his  conclusions 
of  law  thereon,  to  the  next  term  of  this  court." 

The  referee  made  his  report  accordingly,  with  his  findings  of  fact  C!»d  con- 
clusions of  law  drawn  from  them,  as  follows:  "  (1)  The  firm  of  Bhyne  A  Love 
was  composed  of  plaintiff,  M.  H.  Bhyne,  and  defendant,  B.  G.  G.  Love,  and 
was  organized  in  January,  1871,  with  a  capital  of  about  $2,600,  each  owning 
one-haUf  interest  therein.  The  defendant  Love  was  the  active  partner  of 
the  firm,  kept  the  books,  and  had  the  general  management  of  the  business. 
The  firm  did  a  general  merchandise  business,  and  also  erected  and  conducted 
a  cotton  gin  and  press  in  the  summer  of  1873.  (2)  The  mercantile  business 
was  dissolved  on  or  about  February  12, 1874,  from  which  date  the  mercantile 
business  was  continued  and  carried  on  by  a  new  firm,  styled  '  Love^.  Bhyne,* 
in  which  the  plaintiff  in  this  cause  had  no  interest.  (3)  The  ginning  busi- 
ness of  Bhyne  &  Love  was  carried  on  from  its  commencement  in  1873,  till 
August,  1877.  There  are  no  entries,  exhibits,  or  data  from  which  a  separate 
account  of  the  operations  of  the  ginning  business  can  be  made,  and  only  the 
final  division  of  the  property  used  in  said  business  has  been  or  can  be  given. 
No  final  or  complete  settlement  was  ever  had  or  made  between  the  parties, 
though  the  individual  accounts  of  the  partners,  plaintiff  and  defendant,  were 
marked  in  the  ledger  of  the  firm  as  settled,  at  several  different  times,  as 
shown  in  account  of  plaintiff  Bhyne,  ledger,  pages  2,  119,  and  229,  and  ac- 
count of  defendant,  ledger,  pages  78  and  217.  These  entries  were  made  by  de< 
fendant  more  for  information  as  to  how  the  parties  stood,  and  were  not,  nor 
intended  to  be,  a  final  and  complete  settlement  and  adjustment  of  the  partner- 
ship business.  (4)  After  the  dissolution  of  the  mercantile  business  in  Feb- 
ruary, 1874,  the  assets  of  the  old  firm,  consisting  of  cotton,  peas,  etc.,  together 
with  the  books  and  accounts,  were  left  in  the  hands  of  the  defendant  for  the 
purpose  of  winding  up  the  business.  The  interest  in  the  ginning  business 
was  stopped  soon  afterwards.  There  was  a  division  of  the  property  connected 
with  and  used  in  the  ginning  business.  The  gin,  a  belt,  and  pair  of  scales 
were  taken  by  plaintiff,  and  were  worth  $125.  The  rest  of  the  gin  machin- 
ery  was  taken  by  defendant,  consisting  of  a  water  wheel,  screw,  shaft,  gin- 
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house,  etc,  and  were  worth  $420.  There  was  no  positive  agreement  made  be- 
tween the  parties  as  to  the  division  of  the  ginning  property.  A  proposttion 
to  divide  was  made  by  plaintiff  after  the  ginning  was  stopped,  but  was  not 
accepted  by  defendant  at  the  time,  and  no  notice  of  such  acceptance  was  re- 
ceived by  plaintiff.  Some  time  after  the  proposition  was  made,  plaintiff  heard 
that  defendant  had  moved  most  of  the  gin  property  away,  and  left  the  gin  for 
himself,  and  plaintiff  then  moved  the  gin  away,  and  the  other  property  with 
which  he  is  charged.  (M  There  are  a  good  many  mistakes  and  errors  in  the 
accounts  of  both  plain tift  and  defendant,  as  shown  by  an  examination  of  their 
books,  both  for  and  against  each  of  the  parties,  as  follows:  There  are  errors 
in  plaintiff's  accounts  with  the  firm,  and  in  his  favor,  to  the  amount  of  $126.87. 
An  itemized  statement  of  same  is  hereto  appended,  marked  *  A.  A.,'  and  made 
a  part  of  this  report.  There  are  also  errors  in  account  of  the  defendant  with 
the  firm,  and  same  make  a  balance  against  defendant  to  the  amount  of  $812.55. 
An  itemized  statement  of  same  is  hereto  appended,  marked  '  B.  B.,'  and  made 
a  pai-t  of  this  report.  (6)  Since  the  dissolution  of  the  mercantile  firm  the  de- 
fendant has  collected  and  received  amounts  which  were  due  the  firm,  and  con- 
stituted part  of  the  firm  assets,  and  for  which  he  has  rendered  no  account,  ag- 
gregating, with  interest,  $1,270.16.  An  itemized  statement  of  same  is  hereto 
appended,  marked  *  0.  C.,'  and  same  is  made  a  part  of  this  report.  (7)  Thafe 
the  amount  of  gin  property  taken  by  plaintiff,  and  for  which  he  is  still  ao- 
countable,  is,  including  interest,  $178.75.  And  the  amount  so  taken  by  de- 
fendant, and  for  whic^  defendant  is  still  liable,  inclusive  of  interest,  is  $600.60. 
An  itemized  statement  of  same  is  hereto  appended,  marked  'D.  D.,'  and  is 
made  a  part  of  this  repoi*t.  (8)  That  with  the  exceptions  above  pointed  out,  the 
assets  of  the  firm  have  been  accounted  for  between  the  parties,  and  the  defend- 
ant in  winding  up  the  firm  assets  collected  and  disbursed,  as  near  as  can  be 
ascertained,  the  sum  of  $5,402.87.  (9}  A  large  amount  of  testimony  was 
taken  in  reference  to  damage  to  plaintiff's  land  by  ponding  water;  *  *  * 
amount  of  damages  to  defendant  by  delay  of  plaintiff  in  removal  of  his  crop. 
This  evidence  is  considered  irrelevant  to  the  issue  between  the  parties  and 
not  within  the  scope  and  purpose  of  the  reference,  and  has  not  been  passed 
upon. 

"Upon  the  foregoing  facts  I  find,  as  conclusions  of  law:  (1)  That  no  final 
settlement  of  the  partnership  account  has  been  made,  and  the  parties  are  lia- 
ble to  account.  Lynch  v.  Bitting,  6  Jones,  Eq.  288.  {2)  That  no  settlement 
or  adjustment  of  the  gin  property  has  been  had,  and  tne  parties  are  liable  to 
account  for  the  amount  received  by  each.  (8)  That  plaintiff  is  chargeable 
with  errors  heretofore  made,  as  shown  in  Exhibit  A.  A.,  and  this  exhibit  does 
and  should  include  interest  on  errors  from  the  dissolution  of  the  firm,  Febru- 
ary 12,  1874.  (4)  That  defendant  is  chargeable  with  errors  heretofore  made 
in  his  favor,  inclusive  of  interest  thereon  from  the  dissolution  of  the  firm,  as 
shown  in  Exhibit  B.  B.  (5)  That  defendant  is  chargeable  with  amounts  col- 
lected by  him  since  the  dissolution  of  the  firm,  and  unaccounted  for,  wiUi  in- 
terest thereon  from  the  time  same  were  collected,  as  shown  in  Exhibit  G.  C. 
(6)  That  each  party  is  chargeable  with,  and  should  account  for  the  value  of, 
gin  property  received  by  each,  with  interest  on  same,  as  shown  by  Exhibit 
D.  D.  (7)  That  defendant  is  entitled  to  commissions  on  amounts  collected 
and  disbursed  by  him  since  the  dissolution  of  the  firm,  and  2^  per  cent,  amount 
charged  is  not  excessive;  also  interest  on  same  from  time  of  service  rendered. 
(8)  Defendant  is  indebted  to  plaintiff  on  balance  of  account  in  the  sum  of  one 
thousand  seventy-eight  dollars  and  eighty-eight  cents,  with  interest  thereon 
firom  November  1, 1884,  as  shown  in  Exhibit  E.  E.,  hereto  appended  and  made 
a  part  of  this  report. 

"Respectfully  submitted,  W.  A.  Hokb.  Beferee.** 

In  the  exhibits  there  are  errors  pointed  out  and  corrected  in  the  separate  ao- 
eounts  of  the  partners,  and  the  balance,  with  interest,  on  that  of  the  plaintiff 
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put  at  $305.62,  imd  on  that  of  defendant  at  S2»463.89»  due  the  Ann,  leaving  to 
be  paid  by  the  latter  to  the  former,  in  order  to  an  equal  final  adjustment,  the 
sum  of  $1,078.88.  Upon  a  re-reference,  and  after  argument,  a  second  report 
was  made,  reaffirming  the  first,  and  to  them  were  numerous  exceptions  t^n 
by  the  defendant,  all  of  which  were  overruled,  the  report  confirmed,  and  from 
the  judgment  rendered  in  favor  of  the  plaintiff  the  defendant  appealed. 

This  record — ^like  many  others  brought  up  for  a  series  of  rulings  of  the 
court,  in  one  of  which  {Bank  v.  Lan,  Man.  Co.,  96  N.  0.  298)  we  took  occa- 
sion to  state  the  proper  practice  in  cases  of  appeal  when  the  exceptions  were 
solely  to  the  referee's  report— shows  no  exceptions  to  the  mlings  of  the  court, 
which  alone,  upon  matters  of  law,  can  be  revised  on  an  appeal.  Of  these  ex- 
ceptions, such  as  relate  to  the  referee's  findings  of  fact  are  conclusively  dis- 
posed of  by  the  judge  in  the  court  below,  and  are  not  cognizable  here,  and  this 
included  alleged  errors  in  specific  terms  mentioned. 

The  essential  matters  of  complaint,  and  to  which  the  reviewable  exceptions 
have  reference  are — First,  that  the  referee  did  not  regard  the  alleged  settle 
ments  as  final  and  conclusive  up  to  their  respective  dates,  and  undertook,  in 
the  absence  of  any  charse  of  falsification  or  omissions  of  items,  to  go  behind 
them  for  correction  and  reformation;  second,  that  he  did  not  find  that  the 
parties,  by  an  agreement,  divided  the  partnership  property  of  the  ginning 
business  themselves,  and  adjusted  it;  and,  third,  that  he  did  not  report  that, 
more  than  three  years  having  elapsed  since  such  alleged  settlements,  the  ac- 
tion was  barred  by  the  statute  of  limitations.  The  disposition  of  their  con- 
tentions, as  understood  l^  us,  will  dispose  of  the  appeal. 

These  settlements  wore  relied  on  in  the  answer  as  a  full  and  complete  de- 
fense to  the  action,  and  this  was  the  subject  of  inquiry  before  the  jury,  when, 
upon  an  expression  of  opinion  from  the  judge  that  the  defendant's  own  evi* 
dence  did  not  sustain  the  defense,  the  jury  were  discharged  without  render- 
ing a  verdict,  and  the  reference  by  consent  was  made,  the  scope  of  which 
embraces  a  full  account  of  both  partnerships.  It  was,  therefore,  the  duty  of 
the  referee  to  inquire  into  aU  the  matters  connected  with  them,  and,  accept- 
ing what  had  passed  between  the  parties  when  examining  their  individual 
accounts  as  prima  fade  evidence  of  the  correctness  of  the  results  reached,  to 
correct  any  errois  which  might  be  detected  in  either.  These  were  not  settle- 
ments in  truth,  but  simply  statements  of  the  condition  of  the  accounts  at  the 
respective  sales.  The  entry  is,  in  one  case:  "Settled  in  full  May  27,  1874;" 
and  yet  this  was  but  a  construction  put  upon  the  calling  over  items,  and  an 
assent  to  them  as  correct.  Had  a  witness  been  present  and  testified  to  what 
occurred,  it  would  have  been  quite  as  effectual  to  bar  an  inquiry  into  the  ac- 
curacy and  completeness  of  the  account  as  ia  the  entry  upon  the  book,  but  in 
neither  case  does  such  a  consequence  follow*  It  is  simply  evidence  open  to 
correction  of  errors,  if  any  exist.  The  complaint  could  not  ''surcharge  and 
falsify,''  for  it  proceeds  upon  the  idea  that  both  partnerships  were  open  and 
unadjusted,  and  does  not  recognize  a  settlement  of  either.  This  is  a  defense 
set  up  in  the  answer,  and  calling  for  proof  in  its  support,  as  such,  without 
requirii^g  a  replication  from  the  plaintiff.  Moreover,  its  insufficiency  is  ad- 
mitted in  the  consent  reference  under  its  broad,  comprehensive  terms.  There 
is,  therefore,  no  error  in  the  action  of  the  referee  in  this  particular,  and  in 
holding  that  there  is  no  statutory  bar  to  the  action,  wDch  is  dependent  upon 
the  alleged  settlement  as  to  the  time  when  it  is  put  in  motion. 

The  case  of  Lynch  v.  Bitting,  6  Jones,  £q.  238,  sustains  the  referee  in  his 
ruling  that  what  occurred,  in  summing  up  results,  was  not  of  such  a  conclu- 
sive nature  as  to  bar  an  account,  wherein  Manlt,  J«,  says:  ''There  has  been 
an  occasional  calculation  of  interest,  and  summing  up  of  results,  as  they  ap- 
peared upon  the  books  of  the  partnership,  and  a  division  of  profit  balances, 
but  inasmuch  as  there  has  bee^  no  final  account  at  any  time  stated  between 
them,  our  inference  is  that  none  of  the  transactions  a^eferred  to  were  con* 
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sidered  oonclusive,  ef)en  as  to  tJ^e  matters  embraced t  hut  mere  stages  in  their 
hooks  to  guide  them  in  partial  payments, " 

The  referee  finds,  and  is  sustained  by  the  court  in  the  finding,  that  of  the 
ginning  property  the  gin,  a  belt,  and  pair  of  scales,  worth  $125,  went  into 
possession  of  the  plaintiff,  and  the  rest  of  the  gin  machinery,  of  the  valu« 
of  $420,  was  taken  by  the  defendant,  and  appropriated  to  his  own  use;  and 
this,  without  any  agreement  that  this  partition  was  to  be  a  settlement.  They 
are  accordingly  charged  with  these  respective  values. 

Upon  a  careful  examination  of  the  case,  we  discover  no  error  subject  to 
correction  here,  if  requiring  it;  and  the  Judgment  must  be  and  is  aflirmed. 


(98  N.  c.  ee6) 

Statb  ©.  Pattebsok. 
{Supreme  Cawrt  of  North  CanroUrui.    December  5, 1887.) 
IniOTMBifT— Vabiakob. 

Defendant  wasconvioted  under  an  indictment  charffinffhlm  with  iUeffally  selling 
spirituous  liquors  within  a  certain  distance  of  RocKv  Knoll  Church  m  a  certain 
county.  The  evidence  was  that  the  offense  was  oonmutted  within  that  distance  of 
a  church,  in  that  county,  generally  caUed  ^  Rocky  Ridge  Church,  **  though  sometimes 
caUed  ''Kooky  Knoll  Cnurch, "  and  that  there  was  in  that  county  only  one  church 
known  by  either  name.  Hela^  that  there  was  no  variance  between  the  indictment 
and  the  evidence  as  to  the  place  of  sale. 

Appeal  from  superior  court,  Cabarrus  county;  Clabx,  Judge. 

Indictment  for  the  illegal  sale  of  spirituous  liquors  against  one  Patterson, 
who  took  this  appeal. 

Paul  Means,  C.  M.  Bushee,  and  Batehelor  d  Detereuoi,  for  appellant.  The 
Attorney  General  and  Fuller^  Snow  dt  Smith,  for  the  State. 

Smith,  C.  J.  It  appears  from  the  special  verdict  that  the  defendant  sold 
within  the  county  of  Cabarrus,  as  charged  in  the  indictment,  one  quart  of  spir- 
ituous liquors  to  the  person  therein  named,  without  having  a  license  to  sell 
such  liquor  by  the  quantity  "of  one  quart,  and  less  than  five  gallons,"  as  re- 
quired by  the  statute,  (Acts  1887,  c.  135,  §  31;)  but  it  likewise  appears  that 
the  spirits  so  sold  were  the  "product"  of  tne  defendant's  own  farm,  which  he 
had  the  right  to  sell,  without  a  license,  "in  quantities  of  not  less  than  one 
quart,"  "except  in  territory  where  the  sale  of  liquors  is  prohibited  by  law." 
He  was  therefore  not  guilty  of  any  offense,  unless  he  so  sold  the  spirituous  liq- 
uors within  such  territory.  There  is  a  count  in  the  indictment  charging  that 
the  defendant  so  sold  the  spirits  mentioned,  "within  two  and  one-half  miles 
of  Rocky  Knoll  Church  in  Cabarrus  county,"  within  which  territory  the  sale 
of  "any  intoxicating  liquors,  in  any  way  or  manner,  or  in  any  quantity,"  is 
absolutely  prohibited  by  statute,  (Acts  1872-73,  c.  171;)  and  it  appears  from 
the  special  verdict- that  the  sale  was  made  within  that  distance  from  "Rocky 
Knoll  Church"  in  said  county.  The  special  verdict  further  finds  that  at  the 
time  when  the  prohibitory  enactment  was  made  there  was  a  church  in  that 
county  generally  known  as  "Rocky  Ridge  Church,"  while  a  few  persons  have 
heard  it  called  "Rocky  Knoll  Church,"  and  there  is  but  one  church  with  said 
names  in  said  county.  The  defendant  insisted  that  there  is  a  fatal  variance 
between  the  allegation  in  the  indictment  and  the  proofs  offered  in  its  support, 
in  the  description  of  the  church  around  which  is  the  prohibited  territory,  and 
that  the  defendant  is  not  guilty  of  the  charge.  The  court  ruled  otherwise, 
and,  adjudging  the  defendant  guilty  upon  the  facts  found,  directed  the  ver- 
dict to  be  so  entered,  and  from  the  judgment  thereon  the  defendant  appealed. 

The  church  is  designated  in  the  same  terms  in  the  statute  and  in  the  indict- 
ment, and,  in  our  opinion,  concurring  with  that  of  the  judge,  sufficiently 
points  out  the  locality  in  which  the  offense  was  committed.  There  is  and  has 
been  but  one  church  in  the  county  to  which  either  name  has  been  applied,  and 
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the  difference  between  "Bocky  Knoll"  and  "Eocky  Ridge,"  as  designating 
tlie  location  of  the  church,  is  too  slender  to  produce  any  uncertainty  in  identi- 
fying it  The  name  is  manifestly  suggested  by  the  nature  of  the  land  whereon 
the  building  has  been  erected,  as  a  "knoll"  or  "ridge,"  which  in  meaning 
closely  approximate.  Besides,  some  persons  have  heard  it  called  by  the  name 
given  In  the  legislative  act,  and  such  must  be  the  intention  of  the  legislature 
in  passing  the  act,  upon  the  principle  ut  res  magis  vaieat  quam  pereaU 
There  is  no  error,  and  the  judgment  is  affirmed. 


(88  N.  C.  383)  o  ^ 

Stjttle  v.  Falls. 
{Supreme  Court  of  North  CaroUna,    December  19,  1S87.) 

L  Bvn)«NG»— Opinion— Valtjb. 

Evidence  as  to  the  price  of  a  oommodity.  at  a  given  time,  by  a  dealer  who  traded 
in  it  then,  and  who  derived  his  knowledge  by  quotationB  of  pricea  and  otherwise,  in 
the  way  of  business,  from  general  merchants  handling  it  at  a  place  where  it  found 
a  regular  market,  is  valuable  in  proportion  to  the  character  and  information  of  the 
witness,  and  is  exempt  from  the  ordinary  rules  against  hearsay  evidence. 

%.  Bamb. 

Such  testimony,  making  due  allowance  for  expenses  of  transportation  and  sale, 
may  be  taken  as  a  basis  for  ascertaining  the  value  of  the  commodity  at  its  place  of 
production. 

B.  AfPSAL— ASSIONMKNT  OF  EbBOR— SUTFIGISNCT. 

An  assignment  of  **general  error  In  the  whole  charge  of  the  court**  cannot  be  no- 
ticed. 

Appeal  from  superior  court,  Cleveland  county;  MaoBab,  Judge. 
Civil  action  for  the  price  of  certain  mica  alleged  to  have  been  sold  fior  the 
plaintiff,  Suttle,  by  Falls,  the  appellant. 
J.  F.  Hohe,  for  plaintiff.     W.  P.  Bynwm^  for  defendant. 

Mebbimon,  J.  The  plaintiff  sues  to  recover  the  price  of  certain  mica  sold 
by  the  defendant,  as  agent  for  the  plaintiff,  in  1883.  On  the  trial,  a  witness 
for  the  plaintiff  testified  'Hhat  he  dealt  in  mica  in  1883,— bought  and  sold  it.** 
The  defendant  objecting,  he  was  allowed  -  to  testify,  further,  '*that  the  price 
of  mica,  3}  by  4,  in  1883,  was,  he  thought,  $2.50  per  lb.;  that  he  sold  in 
Utica,  New  York,  to  one  house,  and  they  sent  him  the  quotations  of  prices. 
That  was  where  mica  was  sold,  and  they  were  general  dealers."  There  was 
evidence  to  prove  that  the  mica  sold,  in  size,  "run  from  2  by  2j^  inches,  and 
some  to  6  and  7  by  3  and  3^  inches,  and  [witness]  thinks  it  would  average  3 
to  3}  to  4  inches.*'  The  appellant  excepted  generally,  to  "the  charge  of  the 
court"  to  the  jury,  and,  especially,  to  so  much  thereof  as  had  reference  to  in- 
terest to  be  allowed. 

It  IS  unnecessary  to  decide  any  question  presented  by  the  assignment  of  er- 
ror as  to  the  instruction  of  the  court  to  the  jury  in  respect  to  interest,  because 
the  counsel  for  the  appellee  agrees  here  that  the  interest  allowed  up  to  the 
date  of  the  judgment  shall  be  abated,  and  a  proper  order  to  that  effect  will  be 
entered.  But  the  principal  money  of  the  judgment  will  bear  interest  from  the 
date  of  the  latter  until  the  same  shall  be  paid.  We' cannot  take  notice  of  the 
general  exception  to  the  whole  charge  of  the  court;  it  is  so  indefinite  and  vague 
as  to  imply  nothing.    This  has  been  decided  many  times. 

The  assignment  of  error  in  respect  to  the  evidence  admitted  on  the  trial  as 
to  the  price  of  mica  in  the  year  1883  cannot  be  sustained.  The  witness  so  tes- 
tifying said  that  he  was  a  dealer  in  that  article— bought  and  sold  it — in  that 
year.  He  therefore  had  knowledge,  and  was  qualified  to  testify  as  to  the  cur- 
rent price  of  it.  Nor  was  the  evidence  objectionable  on  the  ground  that  the 
witness  obtained  his  information  in  the  course  of  his  trade  and  business,  as 
such  dealer,  from  merchants — general  dealers  in  mica — in  Utica,  where  there 
was  a  market  for  the  same;  nor  was  it  objectionable  because  he  derived  his  in- 
formation in  part  from  "the  quotations  of  prices"  sent  to  him  by  the  mer- 
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chants  with  whom  he  had  such  dealings.  It  is  from  such  soarces,  and  bj  such 
means,  merchants  and  business  men  generally  come  to  have  information  and 
knowledge  as  to  the  methods,  customs,  and  courses  of  trade  and  business,  and 
the  market  value  and  current  prices  of  classes  of  goods,  articles,  and  things 
put  upon  and  sold  in  the  markets  of  the  country.  Such  knowledge  is  impor- 
tant and  useful;  it  is  acted  and  relied  upon  to  a  greater  or  less  extent,  accord- 
ing to  circumstances,  in  buying  and  selling  in  the  markets,  and  in  business 
transactions  generally.  Such  information,  in  appropriate  cases,  is  evidence 
of  greater  or  less  value,  in  proportion  as  the  witness  testifying  is  more  or  leas 
trustworthy,  and  well  or  ill  informed.  It  is  of  the  nature  of  hearsay  evidence 
that  comes  within  well-settled  exceptions  to  the  general  rule  that  hearsay  is  not 
ordinarily  evidence.  The  subject  is  well  discussed,  and  numerous  cases  dted 
and  commented  upon,  by  the  chief  justice,  in  Fairley  v.  Smith,  87  N.  C.  367,  and 
also  by  Justice  Bodman,  in  Smith  v.  Railroad  Co.,  68  N.  G.  107.  It  seems  that 
at  drst  it  was  expected  by  the  parties  that  the  mica  would  be  sold  in  the  city 
of  Philadelphia.  It  does  not,  so  far  as  appears  to  us,  appear  on  the  trial  when 
it  was  in  fact  sold;  hence  it  was  contended,  on  the  argument  here,  that  the 
price  should  be  that  of  the  place  of  the  contract  of  bailment.  The  court  was 
not  requested  to  give  such  particular  instruction,  but  we  think  it  did  so  in- 
struct the  jury  in  effect.  It  said,  among  other  things:  ''You  can  consider  the 
testhnony  as  to  the  quotations  of  the  market  at  the  place  where  there  ia  a 
market,  in  order  to  enable  you  to  reach  its  value  here*  Its  value  at  the  place 
of  production  would  be  less  than  at  the  market  where  it  was  sold,  by  the  ex- 
pense of  transportation  and  sale."  It  then  directed  the  attention  of  the  jury 
to  the  evidence  objected  to.  The  price  in  Utica,  a  market  for  mica,  was  some 
evidence  of  the  price  at  the  place  of  the  production,  and,  with  the  explanation 
given  by  the  court  as  to  the  expense  of  transfer  and  oost  of  sale,  was  unob- 
jectionable. It  helped  the  jury  to  settle  a  fair  price. 
There  is  no  error.    Judgment  affirmed. 


(W  N.  0.  558)  .  ^  ^     _ 

Abernatht  o.  Seaglb  et  dl. 
(Supreme  Cowrt  of  North  CaroUna,    December  28, 1887.) 

FtAiDIKO— PBOOF— VABIA.KCE. 

An  allegation  of  a  complaint,  in  an  action  to  reoover  land,  set  forth  that  a  certain 
party  hadland,  which  he  paid  for,  oonvcgred  directly  to  defendant  for  the  purpose  of 
defrauding  creditors.  The  evidence  ana  findings  showed  that  the  ffranlor  of  the 
land  oonveyed  to  a  third  person,  who  afterwaros  conveyed  to  defenoant;  that  the 
deed  g^ven  to  the  third  person  was  in  pursuance  of  a  different  and  earlier  oontraot 
than  the  one  alleged  in  the  complaint.  Held,  a  material  variance,  and,  upon  f  ailxoe 
to  amend,  judgment  was  properly  rendered  for  defendant. 

Appeal  from  superior  court,  Cataveba  county;  MagBae,  Judge* 
M,  L.  McCorkle,  for  plaintiff.    Hoke  ^  Hoket  tot  defendant. 

Smith,  C.  J.  The  complaint  first  filed  shows  the  action  to  be  for  the  re- 
oovery  of  a  tract  of  land  therein  described,  to  which  the  plaintiff  claims  title, 
and  whose  possession  the  defendants  wrongfully  withhold.  The  defendant 
Margaret  £.  Seagle,  who,  because  of  her  poverty,  is  allowed  to  answer  with- 
out giving  the  bond  required  by  law  in  other  cases,  denies  that  the  plaintiff  is 
the  owner  of  the  land,  or  acquired  any  estate  therein,  under  his  purchase  at 
an  execution  sale,  and  avers  the  title  to  be  in  herself.  At  fall  term,  1882,  of 
the  superior  court  of  Catawba,  a  nonsuit  was  entered,  and  at  the  same  term 
stricken  out,  and,  under  an  order  of  the  court,  the  cause  continued  ''until  the 
next  term,  and  that  the  plaintiff  pay  all  defendant's  costs  up  to  the  present 
term."  At  fftll  term,  1888,  the  plaintiff,  who  had  complied  with  the  preced- 
ing order,  on  his  application  was  allowed  to  amend,  upon  payment  of  all  oosts, 
within  60  days,  and  the  defendant  given  time  until  the  next  term  to  answer 
the  amended  complaint.    At  the  term  next  following,  no  amendment  having 
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been  made,  and  the  cost  remaining  unpaid.  Judgment  was  rendered  dismissing 
the  action,  and  against  the  plaintiff,  and  the  sureties  to  his  prosecution  bond, 
xor  costs  of  defendants.  While  this  order  does  not  appear  to  have  been  re- 
voked, and  the  cause  reinstated  upon  the  docket,  by  any  action  of  the  court, 
this  entiy  is  found  at  August  term:  "By  consent,  time  given  to  file  amended 
complaint,  and  complaint  amended  to  date  as  of  this  term.  Defendant  allowed 
till  Monday  of  next  term  to  answer  or  demur  as  of  this  term."  The  amended 
complaint  was  in  fact  put  in  on  February  28, 1884,  during  spring  term,  and 
presents  the  case  in  an  aspect  altogether  different.  Its  aUegations,  summarily 
expressed,  are:  (1)  The  land  belonged  to  Jacob  Jarrett,  who  contracted  with 
Joseph  Beagle  to  sell  the  same  to  him,  and  gave  bond  to  make  title  on  payment 
of  the  purchase  money,  and  the  vendee  did  pay  most  of  what  was  due.  (2) 
The  plaintiff  afterwards  recovered  Judgment  against  Beagle  before  a  justice  of 
the  peace,  which  was  docketed  in  the  superior  court,  and,  at  a  sale  under  exe- 
cution issuing  thereon,  bought  the  land  at  the  price  of  $75,— a  sum  more  than 
sufficient  to  satisfy  the  execution, —  and  took  the  sheriff's  deed  therefor.  (3) 
Beagle,  having  paid  the  residue  of  what  he  was  owing  for  the  land,  or  it  hav- 
ing been  paid  by  the  defendant  Margaret,  or  one  Ella  Beagle,  out  of  his  money 
or  effects,  instead  of  having  the  land  conveyed  to  himself » caused  the  deed  to 
be  made  to  said  Margaret,  she  and  said  Ella  being  his  daughters,  with  intent 
to  place  it  beyond  the  reach  of  his  creditors,  and  to  defraud  the  plaintiff.  The 
demand  is  to  have  the  said  Margaret  declared  a  trustee  to  the  amount  of  plain- 
tiff's debt,  and  to  subject  the  land  to  its  payment.  The  answer  of  the  de- 
fendant Margaret  denies  the  material  allegations  of  the  oomplaint,  or  avers  a 
want  of  knowledge  or  information  sufficient  to  form  a  belief  of  their  truth, 
and  thereupon  certain  issues  were  made  up  to  be  passed  on  by  the  juiy,  which, 
with  the  response  to  each,  are  as  follows:  "(1)  Bid  plaintiff  recover  judgment 
against  defendant,  Joseph  Beagle,  as  set  out  In  the  complaint?"  This  was  an- 
swered by  direction  of  the  court;  it  being  a  matter  of  record.  *^  Answer.  Yes; 
judgment  for  $40.14,  and  interest  from  May  81,  1878,  on  a  note  for  $37.00, 
dated  September  24,  1860,  docketed  August  6. 1878.  (2)  Had  the  defendant 
Joseph  Beagle,  before  the  rendition  of  s^d  judgment,  entered  into  a  contract 
for  the  purchase  of  the  land  described  in  the  complaint  with  one  Jacob  Jar- 
rett? A.  Yes.  ^3)  Was  the  purchase  money  for  said  land  paid  by  defendant 
Joseph  Beagle,  or  oy  tbe  other  defendant,  or  by  any  one  else,  out  of  the  money, 
property,  and  effects  of  the  said  Joseph  Beagle?  A,  Yes.  (4)  Did  said  Joseph 
Beagle  procure  a  deed  to  be  made  by  said  Jacob  Jarrett  to  said  Margaret  Seagle 
for  the  purpose  of  hindering  and  delaying  the  creditors  of  said  Josepti  Seagle? 
and  did  the  said  Margaret  receive  the  same  for  said  purpose,  or  without  con- 
sideration ?  A .  No.  (5)  Did  plaintiff,  Abernathy ,  purchase  the  land  described 
in  the  complaint  at  execution  sale  upon  said  judgment,  and  bid  the  full  amount 
of  his  judgment,  or  what  amount?    A.  Yes,  full  amount  of  bis  judgment. " 

It  is  in  evidence  that,  in  1869,  Jacob  Jarrett  gave  his  bond  for  title  for  the 
land  in  question  to  Joseph  Beagle;  that  about  $50  was  paid  in  cash,  and  two 
or  three  notes  given  for  the  balance,  payable  in  separate  installments;  that 
Beagle  had  very  little  property,  but  had  $50  in  money  when  the  trade  was  made; 
the  purchase  price  of  the  land  was  about  $125  or  $130.  It  was  also  in  evi- 
dence that  Seagle  said  he  would  not  pay  the  judgment,  but  would  flx  the  land 
so  that  it  could  not  be  sold  under  the  judgment;  that  he  would  divide  it 
among  his  children.  It  was  also  in  evidence  that,  in  1866  or  1867,  Jarrett 
bad  given  a  bond  for  title  for  the  same  land  to  one  Stallings,  a  son-in-law  of 
Seagle,  prior  to  the  bond  which  he  had  given  to  Beagle,  and  that  this  bond  to 
Stallings  was  in  possession  of  Seagle  for  several  years,  while  Seagle  claimed 
the  land,  and  while  Seagle  held  the  bond  for  title  which  Jarrett  had  made  to 
him,  (Seagle.)  It  was  in  evidence  that,  after  the  death  of  Jacob  Jarrett,  his 
heirs,  all  being  of  age,  made  a  deed  to  Stallings  for  the  land  in  controversy, 
upon  file  payment  by  Margaret  Seagle  to  them  of  $20  in  cash,  and  the  giving 
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of  notes  to  each  of  said  heirs,  of  whom  there  were  six,  of  64.16,  by  said  Mar- 
garet, which  said  notes  were  subsequently  paid;  and  that  the  arrangement 
was  that,  upon  payment  by  Margai^et  of  the  amounts  stated,  she  was  to  have 
50  acres  of  said  land ;  and  that  on  the  twenty-seventh  of  January,  1879,  Stall- 
ings  made  a  deed  for  the  whole  tract  to  said  Margaret,  though  Staliings  kept 
20  acres.  It  was  in  evidence  that  Staliings  was  a  very  poor  man,  unable  to 
pay  the  purchase  money  of  the  land,  but  lived  upon  the  land ;  that  Margaret 
was  of  age,  and  worked  for  herself,  and  made  some  money,  from  1875;  that 
Joseph  Seagle  and  his  family  lived  upon  the  land ;  that  Seagle  deserted  his 
wife,  who  died;  and  Seagle's  daughter.  Margaret,  and  another,  remained  upon 
the  land.  There  was  no  evidence  of  any  deed  from  Jacob  Jarrett  to  Margaret 
Seagle. 

Upon  the  fourth  issue,  the  presiding  judge  instructed  the  jury  that  there 
was  no  evidence  that  a  deed  was  made  by  Jacob  Jarrett  to  Margaret  Seagle 
for  this  land,  and  that  the  response  to  this  issue  should  be,  ''No."  Plaintiff 
excepted.  The  jury  rendered  a  verdict  as  stated.  There  was  no  motion  by 
plaintiff  to  amend  the  complaint.  The  plaintiff's  counsel  contended  that  the 
variance  between  the  allegations  and  proofs  upon  the  fourth  issue  was  imma- 
terial, and  moved  for  judgment  for  plaintiff.  Motion  denied,  and  plaintiff 
excepted.    Judgment  for  defendant.    Plaintiff  appeals  to  the  supreme  court. 

The  only  exception  presented  is  to  the  instruction  given  the  jury  that  there 
was  no  evidence  of  the  execution  of  any  deed  from  Jacob  Jarrett  to  Margaret 
Seagle  for  this  land,  and  that  their  response  to  the  fourth  issue  should  be, 
"Ko.''  There  certainly  was  none  offered  to  sustain  it  in  its  present  form, 
and,  while  the  title  did  reach  her  in  the  circuitous  manner  stated,  it  did  not 
as  alleged  in  the  complaint,  and  as  embodied  in  the  issue;  and  no  amend- 
ment was  asked  to  adapt  the  issue  to  the  facts  in  proof,  and  thus  avoid  a  va- 
riance, as  perhaps  would  have  been  allowed  under  section  269  of  the  Code. 
There  was,  then,  a  failure  to  establish  a  material  fact  alleged  and  necessaiy 
to  the  plaintiff's  relief  in  the  premises.  "There  must  be,"  in  the  words  of 
the  late  chief  justice,  '* allegata  et  probata;  and  under  the  new  system,  as  un- 
der the  old,  the  court  cannot  take  notice  of  any  proof  unless  there  be  a  cor- 
responding allegation.  Proof  without  allegation  is  as  ineffective  as  allega- 
tion without  proof."  MoKee  v.  LinebergcTf  69  K.  G.  217.  The  same  emi- 
nent judge,  speaking  in  reference  to  a  want  of  correspondence  between  the  al- 
legations and  the  evidence,  says  "that  under  sections  128,  129,  132  of  the 
C^e  of  Civil  Procedure,  a  plaintiff  may  sue  for  a  *  horse '  and  recover  a '  cow,' 
(which  Blackstone  treats  as  an  absurdity;)  but  in  order  to  this,  when  the  va> 
riance  appears,  the  plaintiff  miist  obtain  leave  to  amend  by  striking  out 
'  horse'  and  inserting  'cow,'  or  else  the  jury  must  And  the  facts  specially,  or 
the  case  must  be  submitted  to  the  jury  on  issues,  so  that  the  pleadings  may 
be  amended,  and  be  made  to  conform  to  the  facts  proved,  on  such  terms  as 
the  judge  may  deem  proper,  unless  the  amendment  affects  the  merits,  and 
substantially  changes  the  claim  or  defense. "  87ielton  v.  Davis,  Id.  328.  To 
the  same  effect  is  McLaurin  v.  Cronley,  90  N.  C.  50.  The  variance  was  ma- 
terial. The  complaint  (and  the  issue  conforms  to  it)  avers  that  Seagle,  in- 
stead of  causing  the  deed  to  be  made  to  himself,  according  to  the  contract, 
caused  it  "to  be  made  by  said  Jarrett  directly  to  said  Margaret  Seagle;"  and 
this,  "for  the  purpose  of  hindering  the  said  Seagle^s  creditors,  and  defraud- 
ing them  of  their  debts."  The  proof  is  that  the  heirs  of  Jarrett,  after  his 
death,  made  the  deed  to  Staliings,  pursuant  to  a  title-bond  the  deceased  had 
given  to  him  before  that  given  to  Seagle;  and  that,  upon  the  terms  stated  in 
the  case  on  appeal.  An  amendment  thus  became  necessary;  and  as  the  ap- 
pellant would  not  ask  it,  but  preferred  to  stand  upon  his  complaint.  Judg- 
ment was  rightfully  given  against  him. 

We  have  not  considered,  because  not  necessary  in  determining  the  appeal, 
the  other  point  made  by  counsel  of  appellee,  that  the  debt  was  extinguished 
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by  the  sale  and  purchase  by  the  plaintiff  under  his  execution,  and  taking  the 
sherifl^s  deed  therefor,  as  alleged  In  the  complaint;  the  statutory  remedy,  if 
applicable  to  the  case,  having  the  effect  of  reinstating  the  claim  in  another 
form  to  the  purchasing  plaintiff. 
There  is  no  error,  and  the  judgment  is  affirmed. 


(98  N.  c,  500)  Davenport  v.  MoKeb. 

(Supreme  Court  of  North  CcvroUna,    December  80, 1887.) 

1.  New  Triait— Misconduct  of  Jubor— Prejttdicb. 

That  a  juror  had  preyionsly  declared  his  strong  preference  in  the  case  is  no 
ground  for  the  granting  of  a  new  trial  by  the  supreme  court,  especially  as  it  ap- 
peared that  a  challenge  had  been  entered  to  this  juror,  and  the  trial  court  had  «> 
lowed  him  to  sit. 

&  Byidengb— Sboondabt— Rbcorb  ot  Official  Bbttlbmbitt. 

The  official  reports  of  a  coimty,  containing  a  record  of  a  settlement  with  the  sher* 
iif  thereof,  and  showing  the  amount  of  a  tax-list  placed  in  the  sherilTs  hands  by  the 
treasurer,  was  received,  oyer  the  objection  that  the  tax-list,  and  not  the  record,  was 
the  primary  evidence  of  the  amount  in  question.  Held,  that  the  ruling  was  correct 
^FtraU  because  the  sheriff  was  present  when  the  settlement  recorded  was  made; 
and,  8ec<ynd,  because  by  Acts  N.  C.  1881,  c.  117,  S  46;  Id.  1887,  c  187,  S 182,— such  rec- 
ords are  made  prima  fade  evidence  of  what  they  recite. 

H    \'^txNE8S-"C0BR0B0RATI01T 

Evidence  of  a  previous  statement  by  a  county  treasurer  to  another  county  official, 
held  admissible,  as  corroborative  of  the  sworn  testimony  of  the  treasurer  to  the 
same  effect  as  the  statement 
4.  Dbposition— Exclusion— Objbotion  aftbb  Trial. 

Under.  Code  N.  G.  SS  I860, 1861,  a  deposition  cannot  be  excluded  for  mere  irrega 
larities  when  such  objection  is  first  made  after  the  beginning  of  the  triaL 
ft.  Abatbmbnt  and  Rbvival—Aohon  on  Official  Boni>— Dbath  of  Pabtt. 

An  action  brought  by  a  treasurer,  in  behalf  of  the  state,  against  a  slrariff  and  his 
bondsmen,  for  deUnquencies  in  his  tax  accounts,  does  not  abate  by  the  going  out  of 
office  by  tiie  treasurer. 
6.  Officb  and  Officbbs— Dblinqubnct— Pbnai/tt— Intbbbst. 

The  penalty  allowed  by  the  statute  of  North  Carolina  for  a  delinquency  by  a  sher- 
iff, in  paying  over  taxes  collected  to  the  treasurer  of  his  county,  cannot  he  enlarged 
by  char^g  interest  on  such  penalty  from  the  time  the  delinquency  occurs  until 
judgment 

Appeal  from  superior  court,  develand  county;  MacRae,  Judge. 

Action  by  Davenport  county  treasurer  against  McKee,  sheriff  of  Gaston 
.county,  and  the  sureties  on  his  official  bond.  Judgment  against  defendants, 
who  appeal. 

BatcTtelor  cfe  Devereux,  Jones  dk  Tillett,  and  Bunoell  cfe  Walker,  for  plain- 
tiff.   Hoke  A  Hoke,  W.  P.  Bynum,  and  22.  W.  Sandifer,  for  defendant. 

Smith,  C.  J.  The  defendant  was  sheriff  of  Gaston  county  for  the  term  of 
two  years  beginning  on  December  6,  1880,  and  ending  on  the  fourth  day  of 
the  same  month  In  1882.  During  this  period  he  gave  three  bonds, — one  of 
$12,000,  on  the  day  of  his  entering  into  office;  a  second,  on  September  8, 1881, 
of  $17,000;  the  last,  on  September  28,  1882,  of  $13,000,— all  payable  to  the 
state,  and  with  a  condition  in  each  to  account  for  and  pay  over  the  county 
taxes  as  required  by  law;  and  the  other  defendants  are  the  sureties  to  one  or 
other  of  said  bonds.  These  are  annexed  to  the  complaint  as  exhibits,  and  form 
part  of  it.  The  relator,  who  at  the  time  of  bringing  the  action,  on  August 
28,  1888,  was  the  county  treasurer,  alleges  that  an  account  and  settlement 
was  had  on  July  14, 1883,  between  them  of  the  county  taxes  of  1882,  when  it 
was  found  he  was  indebted  in  the  sum  of  $2,216.14;  and  this  he  has  refused 
to  pay,  whereby,  in  addition  thereto,  he  has  incurred  the  penalty  of  $2,500 
imposed  by  the  statute.  By  an  amendment  afterwards  allowed,  the  sheriff 
is  charged  with  interest  at  the  rate  of  2  per  cent,  a  month  on  all  unpaid  in- 
debtedness. Judgment  is  demanded  for  the  penal  sums  of  the  several  bonds 
against  the  sheriff,  and  the  sureties  to  them,  respectively,  to  be  discharged 
v.4s.B.no.8 — 35 
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on  payment  of  said  sum  of  $2,216.14,  the  measare  of  his  official  delinquenej 
in  the  payment  of  taxes  due  the  county,  and  the  said  penalty  of  92,500  thereby 
incurred.  The  defendants,  who  were  served  with  process,  answering,  deny 
that  there  was  any  accounting  on  July  14, 1888,  and  say  that  the  sum  men* 
tioned  in  the  complaint  as  a  debit  is  correct;  but  that  the  sheriff  claimed  a 
further  credit  of  $1,700,  for  which  he  produced  the  relator's  receipt  for  mon- 
eys paid  him,  and  which  he  refused  to  allow  in  the  reduction  of  the  sum  so 
demanded;  and  that  the  difference,  to- wit,  9516.14,  is  due,  to  the  entering 
judgment  for  which,  with  interest  since  July  14, 1888,  no  objection  is  made. 

After  many  continuances,  and  the  setting  aside  a  verdict  rendered  for  the 
defendants  on  a  previous  trial,  the  cause  again  came  on  to  be  tried  at  August 
term,  1887,  as  before,  upon  a  single  issue,  as  follows:  "Did  the  defendant, 
G.  W.  McKee,  as  sheriff  of  Gaston  county,  pay  to  the  plaintiff,  J.  A.  Daven- 
port, treasurer  of  said  county,  seventeen  hundred  dollars,  as  set  forth  in  the 
answer,  and  Is  he  entitled  to  credit  therefor?"  The  jury  respond,  "No." 
Thereupon,  after  a  motion  for  a  new  trial,  and  then  in  arrest  of  judgment, 
made  and  denied,  judgment  was  entered  against  the  defendant,  which,  omit- 
ting the  recital  of  the  action  of  the  jury,  proceeds  in  these  words:  "It  is  now, 
on  motion  of  H.  C.  Jones,  [and  others  of  plaintiff's  counsel,  naming  them,] 
adjudged  that  the  plaintiff  recover  of  the  defendant  G.  W.  McEee,  and  the 
others,  sureties  to  the  first  bond,  seventeen  thousand  dollars,  the  penal  sum 
mentioned  in  their  bond,  as  set  out  in  the  complaint;  and  of  the  defendant 
G.  W.  McEee,  as  principal,  and  the  others,  sureties,  the  sum  of  twelve  thou- 
sand dollars,  the  penal  sum  named  in  their  bond,  as  set  out  in  the  complaint; 
and  of  the  defendant  G.  W.  McEee,  as  principal,  and  the  others,  sureties,  the 
sum  of  thirteen  thousand  dollars,  the  penal  sum  of  their  bond,  as  set  out  in 
the  complaint,  [separately  designating  by  name  the  sureties  to  the  respective 
bonds,]— all  of  which  are  to  be  discharged  upon  the  payment  to  the  plaintiff  of 
the  sum  of  $2,216.14,  with  interest  on  the  same  from  the  fourteenth  day  of  July, 
1883,  at  two  per  cent,  per  month;  and  the  further  sum  of  $2,500,  the  pen- 
alty prescribed  by  law  and  demanded  in  the  complaint,  with  interest  thereon 
from  the  fourteenth  day  of  July,  1883,  until  paid,  together  with  the  costs  of 
this  action  to  be  taxed  by  the  clerk  of  this  court."  From  the  rulings  upon 
the  trial,  and  from  the  final  judgment,  the  defendants  appeal. 

Upon  the  hearing  in  this  court,  and  preliminary  to  entering  upon  the  merits, 
the  defendants  aakeid  for  a  new  trial,  upon  evidence  discovert  since  the  trans- . 
fer  of  the  cause  to  this  court  by  the  appeal,  and  when,  by  the  adjournment  of 
the  superior  court,  it  had  passed  out  of  its  jurisdiction,  so  that  no  relief  could 
be  there  obtained.  The  application  is  based  upon  the  alleged  misconduct  of  a 
juror  in  swearing  that  he  had  formed  and  expressed  an  opinion  adverse  to  the 
defendants,  when,  soon  after  the  former  trial,  which  the  juror  had  heard,  he 
declared  that,  if  he  had  been  on  the  jury,  he  would  have  "hung  it  until  dooms* 
day,"  and  would  have  rendered  a  verdict  for  the  plaintiff, or  words  to  this  ef- 
fect. This  is  alleged  by  the  defendant,  G.  W.  McEee,  in  his  affidavit,  made 
on  information  and  belief;  and  the  other  affidavit  was  made  upon  a  knowl- 
edge of  what  the  juror  said  in  reference  to  the  previous  trial,  and  it  is  to  the 
effect  that  he  was  present  at  it,  and,  if  a  juror,  would  have  been  in  favor  of 
the  plaintiff;  that  Uie  conduct  of  the  sheriff  in  not  bringing  up  the  $1,700  re- 
ceipt on  the  first  settlement  showed  fraud. 

We  should  not  be  at  liberty  to  act  upon  such  en  parte  evidence,  and  vacate 
a  judgment  rendered  without  notice  f  >  the  appellee,  if  any  sufficient  grounds 
bad  been  given  to  warrant  such  action  in  a  court  having  a  discretion  in  the 
matter;  but  we  know  of  no  precedent  for  such  interference  upon  the  facts  set 
out,  if  they  were  even  stronger,  for  the  only  case  in  which  a  new  trial  will  be 
granted  in  this  cotrrt  is  the  discovery  of  such  new  evidence  as  was  proper  to 
be  heard  by  the  jury,  the  judge,  or  a  referee,  in  passing  upon  and  finding  the 
tacts,  and  not  for  irregularities  occuring  in  the  trial,  and  for  which  the  judge 
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might,  in  his  discretion,  set  aside  the  verdict  or  finding,  and  reopen  the  <»8e. 
And  the  circumstances  mast  be  stringent  to  annul  what  has  been  Judicially 
done,  and  deprive  the  successful  party  of  the  fruits  of  the  adjudication.  It  is 
more  than  questionable  whether  the  application,  if  made  in  the  superior  court 
l)efore  removal,  would  have  been  allowed,  as  there  was  a  chaUenge  tothe  Juror 
made  for  favor,  and  upon  it  the  court  decided  the  fact  against  the  challenge, 
and  it  is  therefore  a  case  of  res  adjudicata.  But,  however  this  may  be,  the 
application,  as  that  made  in  State  v.  Stames,  94  N.  C.  978,  has  no  support  in 
the  law  and  pi*actice  in  this  court,  as  a  court  for  the  correction  of  errors,  and 
is  without  any  precedent  in  its  support.  The  allegations  in  the  complaint  are 
none  of  them  controverted,  except  in  so  far  as  it  denies  and  repudiates  the  al- 
leged payment  of  $1,700  mentioned  in  the  receipt;  and  this  was  the  only  mat- 
ter in  contention  between  the  parties.    The  receipt  was  in  this  form: 

"Received  of  George  W.  McKee,  sheriff,  ($1,700,)  seventeen  hundred  dtAr 
lars  of  the  general  county  fund  for  the  year  1882. 

**This  December  4,  1882.  J.  A.  Davenpobt,  Co.  Treasurer." 

1.  In  the  progress  of  the  trial,  one  John  F.  Leeper,  the  register  of  deeds  of 
Gaston  county,  stated,  in  answer  to  an  inquiry  as  to  the  amount  of  the  tax- 
list  put  in  the  sheriff's  hands  in  1882,  that,  not  including  the  school  tax,  the 
county  tax  was  $6,041.20|.  To  ascertain  the  amount,  the  witness  read  from 
the  book  of  official  reports  of  the  county  the  record  of  a  settlement  which,  he 
said,  was  made  with  the  sheriff  by  the  finance  committee  on  March  15»  1883. 
The  defendant's  counsel  objected,  on  the  ground  that  this  was  not  the  best 
evidence;  the  tax-list  being  primary.  The  defendant  McKee  being  shown 
to  have  been  present  at  the  settlement,  the  evidence  was  received,  and  de- 
fendants excepted.  The  record  was  competent,  under  the  authority  of  the 
case  of  State  v.  VoighU  90  N.  C.  741,  and  the  record  of  such  settlement  is,  by 
the  express  terms  of  the  statute,  made  "prima  facia  evidence  of  their  correct- 
ness, and  impeachable  only  for  fraud  or  special  error."  Acts  1881,  c.  117,  § 
46,  and  Acts  1887,  c.  187,  §  182.  But,  if  it  were  otherwise,  the  presence  and 
concurring  agency  of  the  sheriff  in  making  the  settlement  would  render  it 
competent  against  him,  and  his  sureties  as  well.  Code,  §  1345;  Badger  v. 
Daniel,  79  N.  C.  372.  We  do  not  interpret  the  case  to  be  that  the  evidence 
lies  in  the  oral  statement  by  the  witness  of  the  contents  of  the  record;  but  the 
record  is  before  the  court,  and,  as  such,  is  read  foir  information.  Aside  from 
this,  we  do  not  see  the  pertinency  of  the  evidence  to  the  matter  in  contro- 
versy, which  is  not  as  to  the  amount  of  county  taxes  due  on  the  delivered  lists 
of  1882,  but  whether,  upon  the  admitted  balance,  the  sheriff  shall  have  a  fur- 
ther credit  upon  the  receipt. 

2.  The  next  exception  is  to  the  admission  of  proof  of  a  declaration  made  by 
the  plaintiff  to  a  witness,  under  these  circumstances:  One  Kiser,  chairman 
of  the  board  of  county  commissioners,  testified  that  on  January  3,  1883,  the 
plaintiff  reported  that  he  had  received  from  the  sheriff  only  $500  of  the  county 
funds;  and,  further,  that,  in  the  sheriff's  absence,  the  plaintiff  was  asked  if 
this  was  all  he  had  received,  and  he  answered  that  it  was  all  received  on  the 
county  fund.  This  latter  declaration,  made  in  the  absence  of  McKee,  was 
objected  to,  but  the  testimony  was  admitted  as  corroborative  of  the  statement 
before  made  by  the  plaintiff  in  his  examination  as  a  witness,  without  objeo« 
tion.  The  defendant  excepted.  The  testimony  of  confirmatory  statements, 
as  sustaining  what  the  witness  swears  to  on  the  trial,  has  been  admitted  to 
support  his  credit,  when  and  however  impeached,  by  a  series  of  decisions 
which  established  the  law.  The  cases  to  this  effect  are  numerous,  and  the 
rulings  uniform  from  Johnson  v.  Patterson,  2  Hawks,  183,  to  the  present 
time. 

3.  The  defendants  except,  also,  to  the  reading  in  evidence  the  deposition 
of  one  M.  J.  Nelson,  taken  at  Danville,  Yirgihik,  then  her  place  of  residence, 
under  a  commission,  on  April  22, 1885.    The  witness  was  shown  to  have  beea 
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living  in  the  coanty  of  Mecklenburg  at  the  term  of  the  court  next  preceding 
the  trial,  from  wliich  place  she  had  removed  to  Winston,  a  place  more  than  75 
miles  distant  from  the  place  of  trial,  and  had  been  summoned,  on  July  11, 
1887,  to  be  present  as  a  witness  for  the  plaintiff.  Upon  this  evidence  as  to 
the  residence  of  the  witness  being  more  than  75  miles  distant,  the  deposition 
was  received  and  read.  It  was  pressed  with  great  earnestness,  in  the  argu- 
ment for  the  appellants,  that  it  was  not  shown  that  all  the  statutory  require- 
ments had  been  observed  necessary  to  the  admission  of  the  deposition,  and  that 
this  was  an  essential  condition  of  its  admissibility.  The  witness  had  been 
summoned,  and  was,  by  the  adjudication,  more  than  75  miles  distant  from  the 
place  of  trial ;  and  this  latter  is  the  only  ruling  upon  the  preliminary  inquiry, 
and  seems  to  have  been  the  ground  of  objection  to  the  competency  of  the  dis- 
position made  by  a  resident  of  the  state.  The  additional  qualification  of  a 
service  of  a  summon  upon  such  a  witness  was  not  in  the  enactment  when 
the  case  of  Sparrow  v.  BlounU  90  N.  C.  514,  was  decided,  and  is  found  in 
Code,  §  1358,  par.  9.  While  the  form  of  the  objection  is  general,  it  imme- 
diately follows  the  ruling  as  to  the  distance,  and  a  fair  construction  of  the  rec- 
ord would  confine  the  exception  to  the  reading  of  the  deposition  upon  this  par- 
ticular point;  for  in  case  of  other  grounds,  if  alleged,  the  plaintiff  may  have 
been  able  to  remove  them  also.  **Nor  ought  he  [the  judge]  to  have  rejected 
it,  [the  evidence,]  although  objected  to  by  the  defendant,  unless  the  objection 
was  put  upon  the  proper  ground."  Beads,  J.,  in  Bridgera  v.  BiHdgers,  69 
N.  G.  451.  But  a  full  answer  to  the  alleged  erroneous  ruling  is  made  in  sec- 
tions 1360  and  1361;  the  first  of  which  declares  that  "no  deposition  shall  be 
quashed  or  rejected  on  objection  first  made  after  trial  begun,  because  of  an 
irregularity  in  taking  the  same,  provided  it  shall  appear  that  the  party  had 
notice  that  it  had  been  taken,  and  it  was  on  file  long  enough  before  the  trial 
to  enable  him  to  present  his  objection.  The  other  section  provides  how,  be- 
fore the  trial,  the  party  may  proceed  to  have  the  deposition  rejected;  and  it  is 
required  that  the  exceptions  shall  be  in  writing.  Katzenstein  v.  Railroad, 
78  N.  C.  286 ;  Bamhardt  v.  Smith,  86  N.  0.  473.  It  is  no  answer  to  the  stat- 
ute to  say  that  it  was  not  known  to  the  appellants  before  the  trial  that  the 
deposition  would  be  read,  and  hence  the  course  pointed  out  was  not  pursued. 
The  evidence  was  taken  in  April,  1885,  and  the  cause  was  tried  more  than  two 
years  afterwards.  It  was  in  the  clerk's  office,  and  was  competent  to  be  read, 
under  the  circumstances  existing  at  the  time;  and  therefore  it  was  the  neg- 
lect of  the  defendant  that  no  steps  were  taken  for  the  quashing  or  rejection 
when  and  in  the  manner  it  could  alone  be  done,  and  thus  put  the  evidence  out 
of  the  way. 

After  verdict,  there  being  no  complaint  of  the  instructions  given  the  jury, 
the  counsel  for  appellants  insisted,  and  asked  the  court  so  to  adjudge,  that  the 
action  had  abated,  by  reason  of  the  going  out  of  office  of  the  treasurer  who 
brought  the  suit,  and  the  induction  of  a  successor  in  office  while  it  was  de- 
pending. The  action  is  brought  by  the  state  on  bonds  executed  to  it,  and  the 
relator  is  but  an  agent  in  seeking  to  recover  the  moneys  due;  and,  besides,  a 
contingency  of  a  transfer  of  interest  pending  a  suit  is  provided  for  in  section 
188,  which  declares  how  a  cause  may  be  continued,  except  a  suit  for  penalties 
or  vindictive  damages,  in  case  of  the  death,  marriage,  or  other  disability  of  a 
party;  and  that,  *'in  case  of  any  other  transfer  of  interest,  the  action  shall  be 
continued  in  the  name  of  the  original  party,  or  the  court  may  allow  the  person 
to  whom  the  transfer  is  made  to  be  substituted  in  the  action."  The  mo- 
tion was  properly  refused.  The  motion  in  arrest  of  judgment  has  no  better 
ground  to  rest  upon,  nor  the  exceptions  to  the  entering  up  of  judgment;  the 
only  matter  in  dispute  being  disposed  of  by  the  verdict. 

Ko  error  is  assigned  in  the  judgment,  except  that  it  includes  the  penalty. 
The  bonds  are  liable,  under  the  statute,  for  the  amount  of  the  delinquency, 
and  the  2  per  cent,  monthly  interest,  and  the  penal  sum  demanded;  and  cov- 
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ing  the  same  term  of  office,  and  with  condition  to  account  for  and  pay  over 
the  county  taxes,  the  judgment  was  rendered,  as  it  should  have  been,  on  each, 
leaving  to  the  sureties  the  adjustment  of  their  respective  equities  among  them- 
selves. 

But  there  is  error  in  charging  interest  on  the  penalty,  for,  as  such,  it  can- 
not be  thus  enlarged  beyond  its  full  amount.  With  this  correction,  the  judg- 
ment below  is  affirmed.    Devereux  v.  Burgwyn,  11  Ired.  490. 


(98  N.  C.  458)  jj^^   ^^  ^^    ^    SeAOLB. 

(Supreme  Court  of  North  Caroli/na.    December  20, 1887.) 

L  Jttdioiai.  Sale— Powbb  to  Sell  without  Rbport  fob  Confirmation— Motion  to 
8bt  Abide  Sale. 

The  facts  that  tho'decree  in  an  action  to  subject  land,  in  the  possession  of  defend- 
ant, to  sale,  for  the  balance  of  purchase  money,  directs  the  commissioner  **to  con- 
vey title,  **  and  to  distribute  the  purchase  money,  and  does  not  provide  for  a  report 
for  confirmation  and  for  retaining  the  cause,  does  not  take  away  the  defendants 
remedy  by  motion,  before  confirmation,  to  set  the  sale  aside,  where  the  decree  was 
not  by  consent,  but  for  want  of  answer,  and  where  the  ground  of  the  motion  is  the 
grant  of  power  in  the  decree  to  the  commissioner  to  make  title  without  report  to  the 
court. 

a.  Same— Reopening  Bid— Advance  of  Ten  peb  Cent. 

Under  the  North  Carolina  practice,  an  advanced  bid  of  10  per  cent,  before  confir- 
mation is,  when  properly  secured,  sufildent  ffimmd  for  reopening  the  biddings  in 
commissioner's  sale  of  land,  in  an  action  for  the  balance  of  purchase  money. 

Appeal  frdm  superior  court,  Caldwell  county;  Boykik,  Judge. 

Action  by  J.  A.  Dula  and  others,  appellees,  to  subject  land  "on  Hayses* 
creek,  waters  of  Lower  creek,  adjoining  lands  of  N.  A.  Miller,  Alexander 
Dula,  and  others"  in  said  county,  in  possession  of  W.  L.  Seagle,  appellant,  to 
sale  for  the  balance  of  purchase  money. 

W.  W,  8oott  and  W.  C  Brvin,  for  appellant.    C  A,  CUleyt  for  appellee. 

Smith,  C.  J.  The  plaintiff,  at  spring  term,  1887,  of  Caldwell  superior  court, 
recovered  judgment,  for  want  of  an  answer,  against  the  defendant,  for  $973.48, 
residue  of  the  purchase  money  contracted  to  be  paid  for  land,  and  a  decree  for 
the  sale  thereof  unless  payment  should  be  made  in  90  days.  The  decree  ap« 
pointed  C.  A.  Cilley  a  commissioner,  and  directed  him,  after  30  days'  adver« 
tiaement  in  the  Topic,  a  newspaper  published  at  Lenoir,  to  make  public  sale 
"at  the  court-house  door  for  cash,  and  convey  title  to  the  purchaser;"  and 
that,  "out  of  the  purchase  money,  he  first  pay  off  this  judgment  and  costs; 
then  all  cost  of  advertisement  and  sale,  and  pay  the  balance,  if  any,  to  the 
purchaser, "  intended  for  the  defendant,  to  whom  alone  it  would  belong.  The 
advertised  day  of  sale  was  meant  to  be  on  the  first  day  of  August,  but,  through 
some  inadvertence,  was  stated  to  be  on  the  twelfth  day  of  that  month.  The  sale 
was  made  on  August  Ist,  and  thp  plaintiff  J.  A.  Dula's  wife  bid  off  the  land  at 
the  price  of  $1,0S&.  Upon  notice  previously  served,  and  upon  an  offer  to  in- 
crease the  bid  by  an  additional  10  per  cent.,  the  defendant's  counsel,  at  the 
next  term,  moved  the  court  to  set  aside  the  sale,  and  order  a  resale  of  the 
premises,  upon  the  hearing  of  which  the  court  found  the  following  facts: 
The  80-days  notice  was  given,  and,  by  mistake  of  the  printer,  the  twelfth, 
instead  of  the  first,  day  of  August,  designated  as  the  time  of  sale.  The  sale 
took  place  on  the  last-mentioned  day.  The  defendant  was  present,  aiK.  con- 
ferred with  one  of  the  plaintiffs  in  reference  to  the  best  manner  of  selling, 
whether  in  bulk  or  by  the  acre,  and  directed  him  to  announce  to  the  commis- 
sioner to  put  it  up  as  a  whole,  and  say  to  those  assembled  that  the  debt  must 
be  paid  in  money,  but  the  purchaser  would  have  time  as  to  the  excess.  The 
defendant  spoke' to  some  of  those  present  to  bid,  but  they  did  not  bid.  No  ob- 
jection was  made  to  the  selling.  The  purchaser  paid  the  sum  bid,  and  de- 
manded title.    A  bond  in  the  penal  sum  of  $1,500  was  given  to  raise  the  bid 
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\ipon  a  resale  to  10  per  cent,  additional.    The  court  denied  the  motion,  and 
the  defendant  excepts,  and  from  the  judgment  appeals. 

1.  In  Mebane  v.  Mehane,  80  N.  C.  84,  this  language  is  used:  ''No  r^ort  of 
the  sale  is  required  to  be  made  to  the  court  in  order  that  it  may  be  set  aside, 
or  confirmed,  and  title  ordered;  but  this  is  left  to  the  uncontrolled  discretion 
of  the  commissioner.  This  is  entirely  at  variance  with  the  nature  of  judicial 
sales.  The  commissioner  acts  as  the  agent  of  the  court,  and  must  report  to 
it  all  its  doings  in  execution  of  its  order.  The  bid  is  but  a  proposition  to  buy, 
and  until  accepted,  and  sanctioned  by  the  court,  confers  no  right  whatever 
upon  the  purchaser.  The  sale  is  consummated  when  that  sanction  is  given, 
and  an  order  for  title  made  and  executed.  This  power  will  not  be  delegated 
to  the  agent  who  exposes  the  property  to  public  biddings."  To  the  same  ef- 
fect are  Miller  v.  Feezor,  82  N.  C.  192,  and  Foushee  v.  Durham,  84  N.  C.  56. 

2.  Again,  and  aside  from  the  irregularity  in  the  form  of  the  decree  in  the 
particular  mentioned,  it  is  well  settled  that  an  advanced  bid  of  10  per  cent, 
before  confirmation  is  sufficient  ground  for  reopening  the  biddings,  when  the 
performance  of  the  offer  is  properly  secured.  Blue  v.  Blue,  79  N.  C.  69; 
Pritchard  v.  Askew,  80  N.  0.  86;  Attorney  Gen.  v.  Navigation  Co,,  86  N.  C. 
408.  The  defense  of  the  ruling  of  the  court  is  put  on  the  ground  that  the  de- 
cree directs  the  commissioner  to  make  title,  and  to  distribute  the  money  pro- 
duced by  the  sale,  without  reporting  for  confirmation,  and  without  retaining 
the  cause.  This  view  would  be  forcible,  and  perhaps  unassailable,  if  the 
judgment  had  been  regular,  according  to  the  course  of  the  court.  But  this  ir- 
regularity is  the  subject  of  complaint,  and  its  consequences  liDught  to  be 
averted  before  they  pass  beyond  the  correcting  and  reforming  hand  of  the 
court.  The  decree  was  not  by  consent,  but  rendered,  at  the  end  of  the  term, 
for  want  of  an  answer.  The  remedy  by  motion  is  open  until  the  decree  is 
fully  executed.  Lord  v.  Beard,  79  N.  C.  5;  Lord  y.Meronp,  Id.  14;  MurriU 
V.  MurriU,  84  N.  G.  182;  WiUon  v.  SyJiea,  Id.  215.  The  sale  by  a  commis- 
sioner acting  under  the  order  of  the  court,  and  subject  to  its  supervision  and 
control,  finds  little  analogy  in  or  support  from  a  sheriff's  sale.  The  officer 
acts  under  the  law  that  prescribed  his  duties,  under  a  proper  responsibility  to 
those  affected  by  what  he  does.  If  he  sells  under  execution  without  adver* 
tising  as  required  by  law,  and  the  purchaser  has  no  notice  of  this  dereliction 
in  duty,  he  acquires  title;  but  it  would  be  otherwise  if  the  sale  was  at  a  time 
or  place  not  warranted  by  law,  because  the  purchaser  is  charged  with  knowl- 
edge of  their  legal  requirement,  and  does  not  buy  in  good  faith.  State  t. 
Rives,  5  Ired.  297;  Mayers  v.  Carter,  87  N.  0. 146. 

We  pass  other  objections,  among  which  is  the  very  serious  one  arising  out 
of  the  fact  that  the  sale  was  made,  not  according  to  the  public  notice,  but  11 
days  before,  which  may  have  caused  the  absence  of  bidders,  since  the  previous 
objection  called  for  the  interpoefition  of  the  court,  and  its  ordering  another 
sale. 

There  is  error  in  the  refusal  to  set  aside  the  sale,  and  the  superior  court 
will  proceed  according  to  this  opinion,  and  restore  the  purchase  mouey  to  the 
bidder. 

(98  N.  c.  324)  Peacock  v.  Williams. 

(Supreme  Court  of  North  Caroli/na.    December  21, 1887.) 

Mbohanio^s  Lien— Prfvitt  or  Ck>NTiucT. 

The  owner  of  an  improved  town  lot  agreed  to  give  a  firm,  which  had  cdaims  against 
her^  a  mortgage  on  the  property,  provided  the  nrm  would  receipt  her  account,  pay 
her  in  cash  the  difference  between  that  and  the  face  of  the  mortgage,  and  **simea- 
der  to  her  full  and  free  possession  of  the  house,  free  from  all  Hens  and  Incnm- 
brances  whatever. "  JSelo,  that  there  was  no  privity  between  the  firm  and  one  who 
had  perfected  his  lien  for  lumber  used  in  the  construction  of  the  house,  and  that  tha 
material-man  could  not  maintain  against  the  firm  an  action  which,  under  the  for- 
mer North  Carolina  practice,  would  nave  been  an  action  ex  oontradnL 
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Appeal  from  superior  court,  Haywood  county;  W.  J.  Montoomsbt»  Judge. 

Action  by  J.  N.  Peacock,  appellant,  to  recover  of  George  W.  Williams,  ap- 
pellee, $54.91 .  The  fourth  paragraph  of  the  complaint,  referred  to  in  the  opin- 
ion, was  as  follows:  ^'(4)  That  on  or  about  the  nineteenth  day  of  July,  1886» 
the  defendant,  for  and  on  the  part  of  the  firm  of  Williams  &  Buchanan,  of 
which  firm  the  defendant  was  a  member,  contracted  with  the  said  Mary  F. 
Luke,  for  valuable  consideration,  that  they  (said  Williams  &  Buchanan) 
would  pay  off  and  discharge  *  all  liens  and  incumbrances  whatever*  upon  the 
said  property." 

W,  L,  Norwood,  for  appellant. 

The  contract  upon  which  the  action  is  brought  is  not  under  seal  and  gives 
the  plaintiff  a  right  of  action,  although  he  is  no  party  to  it.  And  this  is  es- 
pecially the  right  of  plaintiff  where,  as  in  this  case,  the  money  is  paid  to  trus- 
tee, or  the  trustee  is  secured  by  a  mortgage.  1  Chit.  PI.  4,  5;  Code  K.  C.  § 
177.  The  defendant  became  a  trustee,  by  virtue  of  this  contract,  for  all  per- 
sons having  liens  against  the  house  and  lot.  Zibbett  v.  Mavltaby,  71  N.  C. 
345;  Gudger  v,  Baird,  66  N.  C.  488;  CodeK.  C.  §  425;  Bohhitt  v.  Brotmloio, 
Phil.  £q.  252;  Hill,  Trustees,  780;  Hoover  v.  BerryhUlt  84  IS^.  C.  182;  Bar- 
rett V.  Brown,  86  N.  C.  556. 

Q,  8.  Ferguson,  for  appellee. 

Smith,  C.  J.  This  action  is  prosecuted  to  recover  a  balance  alleged  to  be 
due  for  lumber  furnished  the  contractor,  and  used  in  building  a  house  on  the 
lot  of  Mary  F.  Luke,  for  which  a  lien  had  in  due  time  been  filed.  The  claim 
against  the  defendant  arises  out  of  a  contract  in  these  words: 

"Memoranda  of  agreement  between  Quo.  W.  Williams,  on  the  part  <rf  Will- 
iams &  Buchanan,  and  Mrs.  Mary  F.  Luke,  all  of  the  town  of  Waynesville, 
N.  C.  Mrs.  Mary  F.  Luke  agrees  to  make  a  promissory  note  for  eight  hun-  * 
dred  dollars,  (9800.00,)  payable  one  year  after  date,  and  bearing  interest  at 
the  rate  of  10  per  cent,  per  annum,  secured  by  mortgage  on  certain  property 
of  Mrs.  Mary  F.  Luke  in  the  town  of  Waynesville,  K.  C,  said  note  payable 
to  the  order  of  WiUiams  &  Buchanan,  on  thltf  condition:  that  said  Williams 
A  Buchanan  shaU  receipt  and  deliver  all  bills  and  accounts  now  due  them  by 
Mrs.  Mary  F.  Luke,  and  pay  over  to  her  in  cash  all  balance  between  the  amount 
of  their  said  bills  and  accounts  and  the  face  value  of  said  not^,  and  sbrrender 
to  the  said  Mrs.  Mary  F.  Luke  full  and  free  possession  of  the  house  lately 
erected  on  the  lot  of  Mrs.  Mary  F.  Luke,  in  the  town  of  Waynesville,  N.  C, 
free  from  all  liens  and  incumbrances  whatever.  Mrs.  Mary  F.  Luke  reserves 
to  herself  the  right  to  redeem  said  note  at  any  time  before  maturity,  by  pay- 
ment of  the  face  of  said  note,  with  the  accrued  interest.  Mrs.  Mary  F.  Luke 
further  agrees  to  place  an  insurance  of  (•1,200)  twelve  hundred  dollars  upon 
the  said  property,  for  the  term  of  three  years,  assignable  to  said  Williams  & 
Buchanan,  as  further  security  on  said  note.  In  case  the  said  note  is  paid  be- 
fore or  at  maturity,  the  insurance  is  to  be  transferred  to  Mrs.  Mary  F.  Luke, 
for  her  sole  benefit,  and  subject  to  her  own  disposal. 

"Witness  our  hands,  this  nineteenth  day  of  July,  1886. 

i Signed]  "Mary  F.  Luke. 

Signed]  ••Williams  &  Buohanak, 

Signed]  .    "Per  Geo.  W.  Williams." 

I  be  seen  from  the  fourth  allegation  of  the  complaint,  and  its  plain  and 
distinct  reference  to  this  agreement,  and  from  its  introduction  in  support  of 
the  demand,  that  the  plaintiff's  right  of  action  against  the  defendant  rests  en- 
tirely upon  the  undertaking  on  the  part  of  Williams  &  Buchanan  to  surrender 
the  house  to  the  owner  of  the  lot,  "free  from  all  liens  and  incumbrances  what- 
ever."   It  is  also  apparent  that  the  fund  provided  for  this  purpose  is  the  note 
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executed  by  the  owner  of  the  lot,  and  secured  in  the  manner  specified  in  the 
contract.  This  security  must  be  understood,  as  meant  in  the  charge,  that  if 
they  (the  jurors)  found  that  he  (the  defendant)  had  such  funds  sufficient  in 
amount,  and  had  contracted  with  lier  (Mary  F.  Luke)  to  pay  it,  then  they 
would,  in  answer  to  the  issue,  say  how  much  was  due  the  plaintiff  from  the 
defendant.  The  defendant's  counsel  moved  to  dismiss  the  action,  for  that  the 
complaint  did  not  state  a  cause  of  action  against  the  d^endant,  which  was 
refused,  and  the  testimony  submitted  to  the  jury,  who,  under  instructions  of 
the  court,  returned  a  verdict  in  favor  of  the  plaintiff,  and  from  the  judgment 
rendered  thereon  the  defendant  appeals. 

In  our  opinion,  the  point  is  well*  taken  that  the  defendant  incurred,  under 
his  agreement,  and  from  his  possession  of  the  note,  no  personal  liability  which 
the  plaintiff  can  enforce  in  this  form  of  action,  ex  contractu.  The  agreement 
is,  in  substance,  one  for  the  indemnity  of  the  owner  of  the  property  against  its 
being  subjected  to  the  asserted  lien,  and  is  solely  between  the  parties  to  it^  with 
whom  the  plaintiff  is  not  in  privity.  In  Morehead  v.  Wriston,  73  N.  C.  898, 
an  incoming  partner  agreed  with  the  others  that  the  new  firm  should  assume 
and  become  liable  for  the  debts  due  by  the  old  firm;  and  this,  upon  a  suffi- 
cient consideration.  And  it  was  held  that  a  creditor  of  the  old  firm  could  not 
sue  on  the  contract;  Beade,  J.,  remarking  "that  the  agreement  must  be  be- 
tween the  new  partner  and  the  creditor f  and  upon  a  consideration  moving  from 
the  creditor."*  See,  also,  Parker  y.  Shuford,  76  N.  G. 219.  The  case  does  not 
come  within  that  class  wherein  when  money,  or  an  article  of  agreed  money's 
worth,  as  money,  is  deposited  with  one  person  to  be  paid  to  another,  and  the 
action  is  permitted  for  a  recovery  as  of  money  received  for  his  use  under  an 
implied  contract  to  pay  it,  according  to  numerous  rulings.  Braughan  v. 
Bunting^  9  Ired.  10;  Carroway  v.  Cox^  Busb.  173.  Yet  there  are  qualifica- 
tions of  the  principle,  even  in  case  of  such  reception  of  money.  Thus,  when 
an  agent  received  money  from  his  principal,  with  instructions  to  pay  it  to  a 
certain  creditor,  and  the  agent  made  a  different  disposition  of  it,  and  no  de- 
mand was  made  by  such  creditor  until  after  the  agent  had  accounted  with 
his  principal,  it  was  decided  that  the  creditQr  could  not  look  to  the  agent  for 
such  money.  Diocon  v.  Pace,  63  N.  C.  603.  So.  again,  in  Strayhom  v. 
Webb,  2  Jones,  (N.  0.)  199,  it  is  ruled  that  until  the  creditor  for  whose  use  the 
deposit  18  made  does  some  act  whereby  he  ratifies  the  receiving,  "so  as  to  ex- 
tinguish the  debt,  and  make  the  money  his  own,*'  he  cannot  maintain  an  ac- 
tion against  the  party  receiving.  White  v.  Hunt,  64  N.  C.  496.  Here  there 
is  no  promise  to  pay  the  plaintiff,  and  the  defendant  had  no  funds  with  which 
to  make  the  payment,  but  only  a  note  (secured)  from  the  party,  by  which  they 
might  be  derived;  and  the  undertaking  is  to  exonerate  the  property  from  liens 
and  incumbrances;  and  it  can  be  enforced,  as  it  can  be  released,  by  the  party 
with  whom  the  contract  is  made;  and  her  liability  for  the  materials  furnished, 
not  personal,  but  by  reason  of  the  lien,  remains,  as  before,  unaffected  by  the 
provision  made  for  relieving  the  premises  therefrom. 

The  plaintiff  vindicates  his  claim  to  follow  the  fund,  and  cites  numerous 
cases  in  its  support,  decided  in  the  courts  of  equity.  But  this  is  not  the  case 
presented  in  the  complaint,  which  is  one  that,  under  our  former  practice, 
would  have  been  an  action  at  law,  and  depends,  not  upon  an  equity,  but  upon 
contract. 

An  immediate  judgment  is  demanded;  and  this,  because  the  defendant 
holds  a  personal  security  of  the  owner  of  the  lot,  and  may  have  realized  noth- 
ing under  it  wherewith  to  make  the  payment.  In  no  point  of  view  can  the 
plaintiff  maintain  his  action,  and  there  is  error  in  refusing  to  dismiss  it.  The 
judgment  must  therefore  be  reversed. 
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(98  N,  C.  eST) 

State  o.  MgGakteb. 

i^preme  Cov/rt  of  North  CaroUna,    December  28, 1887.) 

1.  Absoh— Indictmbnt— Dbsobiption  of  Pkopbbty. 

An  indictment  for  arson  which  charges  that  defendant  set  fire  to  **  a  certain  dwell- 
ing-house, belonging  to  one  J.  W.  Brawler,  and  in  possession  of  one  Joe  Allison, "  is 
sufiloiently  deflmte  as  to  the  house,  and  the  ownership  thereof. 
S.  Sams—Ikdiotmbnt— Intbnt. 

In  an  indictment  for  arson  as  at  common  law,  it  is  not  necessary  to  charge  an  in- 
tent to  injure  a  particular  person,  further  than  such  intent  is  implied  by  a  charge 
that  the  burning  was  done  willfully  and  maliciously. 
8.  Cbiminal  Law— iNSTRUonoNS— Pbbjitdioial  Rbicabkb. 

After  the  nature  and  the  punishment  of  an  offense  had  been  commented  upon  l^ 
counsel,  the  court,  in  its  instruction  to  the  jury,  cautioned  them  not  to  allow  prejudice 
to  weigh  against  the  prisoner,  and  spoke  of  the  offense  as  a  "  dastardly  ^  one.  Heidi 
that  tms  remark,  not  appearing  to  be  made  in  a  spirit  of  unfriendliness  to  the  prii 
oner,  was  not  error. 

Appeal  from  superior  court,  Iredell  county;  Gilmer.  Judge. 

Indictment  for  arson. 

T?ie  Attorney  Qenei'al,  for  the  State.    No  counsel  for  defendant. 

Merrimon,  J.  The  part  of  the  indictment  material  here  charges  that  the 
prisoner  "acertain  dwelling-house,  belonging  to  one  J.  W.  3rawley,  anddn  pos- 
session of  one  Joe  Allison,  and  by  him  occupied,  there  situate,  feloniously  and 
maliciously  did  set  fire  to, *'  burn,  and  consume,  etc.  The  counsel  for  the 
prisoner,  in  liis  argument  to  the  jury,  commented  on  the  nature  of  the  crime 
charged,  and,  among  other  things,  said  that  "the  penalty  of  death  for  arson 
was  a  severe  punishment,  and  therefore  asked  the  jury  to  consider  the  evidence 
well  before  they  found  a  verdict  which  would  take  away  the  life  of  the  pris- 
oner." The  solicitor  for  the  state,  who  concluded  the  argument,  commented 
fully  and  at  considerable  length  upon  this  point  of  the  argument  for  the  pris- 
oner. The  court,  at  the  commencement  of  his  charge,  after  stating  that  the 
prisoner  was  charged  with  the  crime  of  arson, — one  of  the  highest  crimes 
known  to  our  law, — and  further,  in  the  introductory  part  of  his  charge,  in  con- 
nection with  other  words  and  language  calculated  and  intended  to  caution  the 
jury  against  any  prejudice  against  the  prisoner,  remarked  that  he  was  charged 
with  a  "da^tord/^  crime."  The  prisoner  excepted  to  this  remark.  There 
was  a  verdict  of  guilty,  and  the  prisoner  moved  in  arrest  of  judgment — Firsts 
upon  the  ground  that  the  bill  did  not  charge  the  house  burnt  as  the  dwelling- 
. house  of  Joe  Allison,  nor  of  anyone,  when  the  solicitor  argued  that  it  was  the 
dwelling-house  of  J.  W.  Brawley,  and  read  authorities  in  support  of  that  con- 
tention; and  secondly t  upon  the  ground  that  the  bill  does  not  charge  that  the 
burning  was  done  with  the  intent  to  injure  any  one,  which  prisoner's  counsel 
contended  was  a  necessary  averment.  The  court  overruled  the  motion  in  arrest 
of  judgment,  and  gave  judgment  of  death  against  the  prisoner,  from  which  he 
appealed  to  this  court. 

The  prisoner  is  charged  in  the  indictment  with  the  common-law  offense  of 
arson,  perpetrated  by  him  in  the  burning  of  a  dwelling-house.  The  crime  is 
defined  to  be  the  willful  and  malicious  burning  of  the  house  of  another  per- 
son. An  essential  requisite  of  it  is  that  the  house  burned  shall  be  that  of 
some  person  other  than  the  offender,  and  this  constituent  fact  must  be  cliarged 
in* the  proper  connection  in  the  indictment,  else  the  offense  will  not  be 
charged;  and,  moreover,  it  must  be  charged  with  such  reasonable  certainty 
and  precision  as  that  the  court  can  see  from  the  record  that  the  crime,  and  the 
particular  crime,  is  charged ;  and  so,  also,  that  the  prisoner  can  see  and  under- 
stand the  same,  and  have  such  information  in  respect  thereto  as  will  enable 
him  to  make  his  defense,  if  he  have  any;  and  so,  also,  as,  if  he  shall  be  in- 
dicted a  second  time  for  the  same  offense,  he  can  plead  successfully  his  former 
acquittal  or  conviction,  as  the  case  may  be.    This  rule  is  just  and  reasonable* 
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•—essential, — applied,  in  some  way,  in  the  course  of  intelligent  criminal  pro- 
cedure. Now,  the  Indictment  in  this  ease  charges,  not  in  very  technical  lan« 
guage,  but  intelligently  and  in  substance,  that  the  house  charged  to  have 
been  burned  was  the  property  of  a  particular  person  named,  "and  in  the  pos- 
session'* of  another  particular  person  named.  The  ownership,  and  the  man- 
ner of  the  ownership,  are  charged.  The  charge  of  the  fact  is  intelligible;  it 
designates  with  greater  certainty  and  precision  the  house  charged  to  have 
been  burned  than  if  it  had  simply  charged  that  it  was  the  dwelling-house  of 
the  owner  of  the  fee-simple  estate  in  the  land  on  which  it  was  situate,  or  of 
him  who  temporarily  resided  on  it,  as  the  tenant  of  the  owner  or  otherwise. 
The  court  could  see,  and  the  prisoner  could  see,  whose  house,  and  what  par- 
ticular house,  the  latter  was  charged  with  havi  ng  burned.  The  charge  as  made 
served  every  just  and  reasonable  purpose  of  the  law,  and  could  not  work  pre- 
judice to  the  prisoner  in  any  respect  in  making  his  defense,  or  in  defending 
himself  in  case  of  a  subsequent  indictment  for  the  same  offense.  It  does  not 
charge  the  distinct  ownership  of  two  distinct  persons.  It  is  not  confused, 
confusing,  and  misleading;  it  simply  describes  one  ownership.  The  charge 
thus  made  was  capable  of  proof,  and  the  burden  was  on  the  state  to  prove  it 
as  made.  It  might  have  been  easier  for  the  prosecution  to  make  the  neces« 
sary  proof  if  the  indictment  had  charged  the  property  in  the  houses  in  one 
count,  as  that  of  the  owner  of  the  fee-simple  estate  in  the  land,  and,  in  a  sec- 
ond count,a8  that  of  1^  tenant  or  person  in  the  actual  possession;  but,  as  it 
could  and  did  make  proof  of  the  charge  as  made,  the  prisoner  had  no  just 
ground  of  complaint  on  this  account.  As  we  have  seen,  the  offense  charged 
is  arson  at  the  common  law,  and  hence  it  was  not  necessary  to  charge  an  in^ 
tent  to  injure  a  particular  person  otherwise  than  as  intent  is  implied  In  the 
the  charge  that  the  burning  was  done  willfully  and  maliciously*  It  must  be 
proved  that  the  burning  was  both  willful  and  malicious.  It  is  sufficient  thus 
to  prove  felonious  intent.  It  is  only  where  a  statute  makes  the  particular  in- 
tent an  ingredient  of  the  offense  of  burning  that  it  must  be  charged  and 
proven  as  charged.  We  are  therefore  of  opinion  that  the  motion  in  arrest  of 
judgment  was  properly  disallowed. 

After  the  nature  of  the  offense,  and  the  punishment  thereof,  had  been  com- 
mented upon  in  the  argument  to  the  jury,  the  court  cautioned  them  not  to 
allow  prejudice  to  weigh  against  the  prisoner,  and  in  that  connection  simply 
spoke  of  the  offense  charged  as  "dastardly."  This  remark  was  not  made  in  a 
spirit  or  tone  of  unf  dendliness  or  hostility  towards  the  prisoner.  It  does  not 
80  appear,  and  the  expression  did  not  in  its  nature  tend  to  prejudice  him  be-, 
fore  the  jury;  nor  does  it  appear  that  it  did  in  the  least  degree.  So  that  the 
exception  in  this  respect  cannot  be  sustained. 

We  have  carefully  examined  the  record  and  discover  no  error  therein.  The 
judgment  must  therefore  be  affirmed. 


(80  Oa.  848)  YlRAI.  V.  WlLLINGHAM. 

(Supreme  Cawt  cf  Qeorgia,    November  1, 1887.) 

1.  ABBITR^nON  AKD  AWABB— APPOIKTHBNT— SbLBOTIOK  07  ThIBD  ABBrfRATOm. 

A  contract  for  the  sale  of  certain  goods  provided  that,  If  the  partlee  ooold  not 
agree  on  the  wholesale  and  market  value  thereof,  each  should  select  a  merchant  to 
assess  the  value  of  such  goods,  and,  if  the  two  oould  not  Mpnee,  then  a  third  mer- 
chant was  to  be  called  in.  Hela,  that  the  proper  oonstruction  of  the  contract  was 
that  it  was  the  duty  of  the  two  persons  selected  between  the  parties  to  select  the 
third  man  in  case  they  oould  not  agree,  and  not  that  such  thirdman  should  beohoeen 
\jj  the  parties. 

9  Saio— Award— Admissibilitt  in  Bvidbnob. 

In  an  action  on  such  contract,  the  jury  having  found  that  the  assessors  were  prop- 
erly chosen  under  the  contract,  and  that  their  proceedings  were  regular,  heldj  that 
the  invoice,  as  prepared  by  such  assessors,  was  properly  admitted  In  evidraioa 
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8.  Sin. 

In  assessing  the  value  of  the  goods,  the  assessors  did  not  call  it  the  "wholesale 
market  value,  '*  as  provided  in  the  contract;  yet,  according  to  the  testimony,  it  was 
the  valne  of  the  goods,  at  the  time  of  the  assessment,  at  a  wholesale  price.  Held, 
that  the  invoice  should  not  be  excluded  for  such  a  discrepancy. 

4.  Same— Objection  to  Procbbdinos— Sufpioibnct. 

The  court  instructed  the  jury  that  if,  during  the  time  the  assessment  was  going 
on,  plaintiff  objected  simply  as  to  the  price  of  the  goods,  and  not  to  the  assessors, 
then  he  was  bound  by  such  assessment.  Held,  that  the  instruction  was  proper,  as 
plaintiff  had  stipulated  in  his  contract  that  the  price  of  the  goods  should  be  ascer- 
tained in  that  manner. 

Error  from  superior  court,  De  Kalb  county;  Bighard  H.  Clark,  Judge. 

In  March,  1881,  A.  J»  Yeal,  plaintiff  below.and  in  error,  agreed  to  rent  to 
J.  T.  Willingham,  defendant,  a  bouse  and  lot  whereon  the  defendant  then  re- 
sided, for  975  per  annum,  and  the  defendant  agreed  to  take  the  same  at  that 
price.  The  plaintiff  further  agreed  that  if  the  defendant,  at  any  time  within 
two  years,  should  pay  him  all  claims  under  which  said  house  was  recovered, 
and  for  which  it  was  bound,  he  would  make  and  execute  '^bai^''  to  him  good 
and  sufficient  title  thereto;  and,  in  order  to  secure  the  plaintiff  in  his  rent, 
the  defendant  agreed  to  sell  to  liim  bis  entire  stock  of  merchandise,  then  in 
the  brick  store;  that  975  worth  of  saki  merchandise  slM>uld  be  applied  to  the 
payment  of  the  first  year's  rent,  and  the  remainder  thereof  should  go  to  liqui- 
date the  debts,  aa  thereinbefore  set  forth:  provided,  the  defendant  raised  the 
said  amount  of  money;  otherwise,  the  same  should  be  applied  to  rents  from 
time  to  time  at  tdie  rate  agreed  upon.  Defendant  agreed  to  bill  off  the  goods 
at  an  early  day  to  plaintiff,  and,  if  they  could  not  agree  on  the  wholesale  and 
market  value  thereof,  then  each  would  select  a  merchant  to  assess  their  value, 
and,  if  the  two  could  not  agree»  then  a  third  merchant  was  to  be  called  in. 
Under  this  contract,  each  party  selected  his  man,  and  a  third  was  called  in 
by  the  two  selected,  and  they  made  an  invoice  of  the  stock  and  assessed  its 
value.  The  contract  was  ambiguous  as  to. the  number  of  years  the  renting 
was  to  continue,  and  the  evidence  was  deficient  as  to  the  amount  incurred, 
in  recovering  the  premises,  which  the  defendant  obligated  himself  to  pay. 
Plaintiff  su^  out  a  distress  warrant  against  the  defendant  for  the  second 
year's  rent.  He  obtained  judgment.  Defendant  appealed,  and  the  supreme 
court  reversed  the  lower  court.  74-08. 755.  On  the  second  trial  in  the  court 
below,  there  was  verdict  and  judgment  for  defendant.  Plaintiff  moved  for  a 
new  trial,  and  alleged  the  following  grounds  therefor. 

*" First.  Because  said  verdict  is  oontraiy  to  law.  Second.  Because  said  ver> 
diet  is  contrary  to  evidence.  Third.  Because  the  court  erred  in  admitting  in 
evidence,  over  objection  of  plaintiff's  counsel,  an  invoice  and  valuation  of  a 
stock  of  goods  said  to  have  been  sold  by  defendant  to  plaintiff;  said  objection 
being  mt^e  upon  the  following  grounds:  (a)  It  did  not  purport  to  give  the 
*  wholesale  market  value'  of  said  goods;  (6)  the  value  fixed  was  not  agreed 
upon  by  the  three  persons  selected  to  ascertain  and  fix  the  value  thereof;  (e) 
the  persons  who  made  said  invoice  and  valuation  were  not  competent  for  that 
purpose,  under  the  contract  between  plaintiff  and  defendant  in  reference  to 
said  goods;  (d)  because  there  was  no  proof  that  the  stipulation  on  the  part  of 
defendant  to  furnish  an  invoice  of  said  goods  had  been  complied  with,  and  no 
proof  of  any  waiver  thereof  by  the  plaintiff;  {e)  because  the  evidence  showed 
that  before  the  making  of  the  invoice  was  begun,  and  during  its  progress, 
plaintiff  notified  the  persons  selected  to  mi^ce  it  not  to  proceed  with  it  on  his 
account.  Fourth.  Because  the  court  erred  in  admitting  in  evidence,  over  the 
objection  of  plaintiff's  counsel,  an  affidavit  of  plaintiff,  and  warrant  thereon, 
for  rent  of  the  premises  sued  for  from  August  21,  1881,  to  August  21,  1882, 
together  with  the  counter-affidavit  of  defendant;  verdict  of  the  jury  in  said 
case, — said  objection  beng  made  on  the  ground  that  the  evidence  offered  was 
irrelevant.  Fifth.  Because  the  court  erred  in  charging  the  jury  as  follows: 
'  It  is  there  stipulated,  gMitlemenof  the  jury,  between  these  paities,  as  I  b»- 
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fore  stated  to  you,  that  in  the  purchase  of  these  goods  the  price  of  the  goods 
should  be  arrived  at  by  two  merchants,  one  selected  by  each  of  the  parties, 
and  then,  if  they  did  not  agree,  that  those  two  merchants  should  select  an- 
other  merchant,  and  in  that  way  the  price  of  the  goods  were  to  be  arrived  at;' 
said  charge  being  contrary  to  the  express  terras  of  the  contract  between  the 
parties,  which  had  been  introduced.  Sixth.  Because  the  court  erred  in  charg- 
ing the  jury  as  follows:  *So  you  will  observe,  gentlemen  of  the  jury,  in  this 
case,  as  has  been  the  burden  of  the  argument  to  you,  whether  the  defendant 
is  a  tenant  for  the  term  of  two  years,  or  a  longer  term,  turns  upon  whether 
these  goods  stipulated  in  this  contract  to  be  purchased  are  chargeable  in  law 
to  Air.  Veal;'  said  charge  being  unauthorized  by  any  stipulation  or  condition 
in  said  contract  or  other  evidence.  Seventh.  Because  the  court  erred  in  charg- 
ing the  jury  as  follows:  '  It  has  also  been  said  by  plaintiff's  counsel  that  this 
stipulation  has  not  been  carried  out,  because  the  third  man  called  in  was  not 
a  merchant.  Well,  gentlemen  of  the  jury,  you  have  heard  the  evidence  on 
that  subject,  and  if  you  believe  that  that  gentleman,  the  third  man  so  called 
in,  was  a  merchant,  within  the  spirit  and  intention  of  the  parties,  then  you 
should  treat  and  consider  him  as  a  merchant;  but,  if  you  should  not  thus  con- 
sider him  as  a  merchant,  then,  so  far  as  to  the  goods,  you  should  decide  that 
the  contract  was  not  carried  out  between  the  parties,' — ^said  charge  being  er- 
roneous, in  that  the  contract  was  plain  in  its  provisions.  It  stipulated  that 
such  third  man  should  be  a  merchant,  and  all  these  men  should  be  merchants, 
and  there  was  no  evidence  showing  a  contrary  intention.  It  was  the  duty  of 
the  court  to  construe  the  contract.  Eighth.  Because  the  court  erred  in  charg- 
ing the  jury  as  follows:  *  If,  during  the  time  this  assessment  was  going  on, 
plaintiff  objected  to  the  assessment,  and  said,  only,  the  goods  were  too  high, 
that  is  no  exception  or  objection  to  the  assessors.  Therefore,  gentlemen  of 
the  jury,  you  must  proceed  to  dnd  out  from  the  evidence  just  what  objection, 
if  any,  was  made,  in  the  first  place,  and,  in  the  second  place,  see  if  it  was 
made  in  such  a  way  as  to  put  the  assessors  on  notice  that  they  should  not  go 
on.  But,  gentlemen  of  the  jury,  as  regards  the  price  of  the  goods,  if  the  as- 
sessors were  all  right,  and  were  carrying  out  the  stipulations  in  that  agree^ 
ment,  it  was  too  late  then  for  him  to  object  on  that  ground,  because  he  had 
already  stipulated  for  the  goods  at  a  certain  piice,  to  be  fixed  in  the  way  named 
in  the  written  contract;  and  if  the  assessors  were  competent  and  caiTrying 
out  the  stipulations  of  the  agreement,  he  may  have  objected,  and  yet  his  ob- 
jections would  be  of  no  avail,  on  such  ground,  as  against  Mr.  Willi ngham, 
because  both  parties  were  bound  by  the  contract  they  had  entered  into,' — said 
charge  being  erroneous  In  that  it  cuts  off  from  the  jury  the  consideration  of 
any  fraud  on  the  part  of  the  assessors,  or  willful  violation  on  their  part  of  the 
agreement;  said  charge  being  further  erroneous,  in  that  there  is  no  evidence 
to  show  that  the  price  was  fixed  according  to  the  stipulations  of  said  agree- 
ment. Ninth.  Because  the  court  erred  in  the  following  charge  to  the  jury: 
*  But  the  defendant  says  right  here,  *'I  told  you  that  these  goods  were  subject 
to  executions,  and  that  they  would  not  be  interfered  with  in  that  way,  but 
that  I  would  take  care  of  them,  and  I  would  prevent  their  being  levied  upon.'' 
Then,  gentlemen  of  the  jury,  if  you  believe,  from  the  evidence,  that  he  did 
have  such  notice,  and  that  the  trade  became  consummated  before  the  levy  was 
made,  and  that  the  goods  were  never  taken,  in  point  of  fact,  out  of  the  pos- 
session absolutely  of  Mr.  Veal,  then  the  plaintiff,  Mr.  Veal,  would  not  have 
the  right  to  take  any  benefit  from  the  fact  of  this  levy;  if  you  should  believe, 
further,  from  the  evidence,  that  the  levy  did  not  have  the  effect  of  interfer- 
ing with  a  substantial  compliance  with  the  conditions  of  the  purchase,' — said 
charge  being  erroneous,  in  that  it  put  too  strongly  the  rule  against  the  plain- 
tiff in  the  use  of  the  words  'absolutely'  and  'substantially'  in  the  above 
charge,  and  tended  to  and  did  mislead  the  jury;  said  charge  being  further  er- 
roneous, in  that  the  evidence  showed  that,  although  the  goods  were  left  in 
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the  store-house  of  Mr.  Veal,  his  possession  was  oompletelj  interrupted  and 
destroyed,  in  that  the  goods  were  taken  into  the  custody  of  the  officer  levying 
the  execution,  removed  into  the  basement,  locked  up,  and  the  key  taken  by 
said  officer.    Tenth.  Because  the  jury  found  contrary  to  the  said  charge.** 

The  motion  for  new  trial  was  overruled.  KaintitT  excepted  and  sued  out 
a  writ  of  error,  and  the  case  is  now  for  the  second  time  before  the  supreme 
court. 

Harrison  dk  Peeples,  tot  plaintiff  in  error.  Candler,  Thomson  dk  Cand- 
ler, for  defendant  in  error. 

Simmons,  J.  The  plaintiff  in  error  sued  out  a  distress  warrant  against  the 
defendant  in  error,  alleging  that  the  defendant  in  error  was  his  tenant,  and 
that  he  was  holding  the  premises  over  and  beyond  the  time  the  same  Was 
rented,  and  that  he  had  failed  to  pay  the  rent  due  the  deponent  for  said  prem- 
ises when  the  same  became  due.  Willingham,  the  defendant  in  error,  filed  a 
counter-affidavit,  denying  that  he  was  holding  over  and  beyond  his  term,  or 
that  the  rent  was  due.  On  the  trial  of  the  case  in  the  court  below,  the  jury 
found  for  the  defendant.  The  plaintiff  moved  for  a  new  trial,  on  the  several 
grounds  taken  in  the  motion;  which  was  overruled  by  the  court,  and  the 
plaintiff  excepted.  The  first  and  second  grounds  were  not  insisted  upon  be- 
fore us. 

1.  We  see  no  error  in  admitting  the  evidence  complained  of  in  the  third 
ground  of  the  motion.  The  invoice  was  made  by  the  persons  selected  by  the 
two  parties,  the  plaintiff  and  the  defendant.  These  persons  selected  a  third 
man.  These  three  persons  assessed  the  value  of  the  goods  in  the  store;  and, 
while  it  is  true  they  did  not  call  it  the  wholesale  market  value  of  the  goods, 
yet,  according  to  the  testimony  in  the  case,  it  was  the  value  of  the  goods  at 
the  time  of  the  assessment,  at  a  wholesale  price.  Nor  do  we  see  why  the  per- 
sons who  assessed  the  value  of  the  goods  were  not  competent  for  that  pur- 
pose, under  the  contract  between  the  parties.  The  plaintiff  selected  one  per- 
son, and  the  defendant  another;  these  two  selected  the  third  person.  While 
it  is  true  that  the  contract  said  that  the  three  must  be  merchants  of  the  town ' 
of  Stone  Mountain,  the  question  was  left  to  the  Jury  as  to  whether  Mr.  Nash 
was  a  merchant  in  Stone  Mountain  or  not;  and,  they  having  found  that  he 
was,  we  think  the  parties  are  bound  by  the  verdict  of  the  Jury  on  that  ques- 
tion. The  question  was  also  submitted  to  them,  in  the  charge  of  the  court, 
whether  Mr.  Veal  objected  to  Nash  upon  that  ground  or  not;  and,  they  hay- 
ing found  that  there  was  no  objection  made,  we  think  that  Veal  is  bound  by 
the  verdict  of  the  jury.  It  is  also  objected  to  the  admissibility  of  the  evi- 
dence, that  there  was  no  proof  that  Willingham  furnished  an  invoice  of  said 
goods.  That  question  was  also  submitted  to  the  jury  by  the  court;  and  the 
Jury  having  found  that  he  did  furnish  such  an  invoice  of  the  goods,  and  the 
proof  authorizing  the  finding,  we  do  not  think  it  should  have  been  rejected  on 
that  account.  It  is  also  objected  that  before  the  making  of  the  invoice  began, 
and  during  its  progress,  the  plaintiff  notified  the  persons  selected  not  to  ap- 
praise or  make  the  invoice  on  his  account.  This  question  was  also  submitted 
to  the  jury  by  the  court;  and  the  jury  having  found  that  no  valid  objection 
was  made  to  the  persons  who  had  been  appointed  to  assess  the  value  of  the 
goods,  and  the  evidence  in  the  case  warranting,  if  not  demanding,  such  a 
finding,  we  do  not  think  that  the  invoice  should  be  excluded  on  that  ground. 

2.  We  see  no  error  in  admitting  in  evidence  the  affidavits  of  the  plaintiff,  and 
the  distress  warrant  for  rent  of  the  premises  in  1881,  together  with  the  counter- 
affidavit  of  the  defendant,  and  the  verdict  of  the  jury,  in  that  case.  It  was 
necessary,  under  the  ruling  of  this  court  when  this  case  was  here  before,  (74 
Ga.  755,)  for  the  defendant  to  show  that  the  rent  for  1881  had  been  paid. 

S.  Nor  do  we  see  any  error  in  the  charge  complained  of  in  the  fifth  ground 
of  the  motion.    The  court  was  correct  in  holding  that  it  was  the  duty  of  the 
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two  persons  selected  under  the  contract  between  the  parties,  if  they  oould  not 
agree,  to  select  the  third  man  themselves.  That  was  the  proper  construction 
of  that  clause  in  the  contract.  The  contract  did  not  mean  that,  if  the  two 
parties  selected  by  the  plaintiff  and  the  defendant  could  not  agree  upon  the 
price,  the  plaintiff  and  the  defendant  were  to  select  the  third  man,  but  that 
the  assessors  should  select  him  themselves. 

'  4.  We  see  no  error  in  the  charge  complained  of  in  the  sixth  ground  of  the 
motion,  taken  in  connection  with  the  balance  of  the  charge  on  that  subject. 

5.  The  error  complained  of  in  the  seventh  ground  of  the  motion  has  already 
been  considered,  in  reply  to  the  objections  in  the  third  ground.  As  said  be- 
fore, the  question  whether  Nash  was  a  merchant  of  Stone  Mountain  was  sub- 
mitted by  the  court  to  the  jury;  and,  after  hearing  all  the  evidence  upon  that 
question,  the  jury  determined  that  he  was  a  merchant,  in  the  meaning  of  the 
term  as  used  In  the  agreement.  Besides  that,  the  court  charged  the  jury  that 
if  Nash  was  selected  by  the  other  two  assessors,  and  Mr.  Veal  was  present, 
and  did  not  object  to  Nash  as  acting  the  third  man,  he  was  estopped  from 
raising  the  objection  after  the  assessment  had  begun ;  but  that,  if  he  did  ob- 
ject, then  he  would  not  be  bound  by  the  assessment  made  by  Nash.  The  jury 
found  by  their  verdict,  not  only  that  Nash  was  a  merchant  of  Stone  Mountain, 
but  that  Yeal  did  not  object  to  Nash  at  the  time  the  work  commenced;  and 
we  will  not  disturb  their  verdict  upon  that  issue. 

6.  There  was  no  error  in  the  charge  complained  of  in  the  eighth  ground. 
The  court  submitted  the  question  fairly  to  the  jury  as  to  what  objection  the 
plaintiff  made,  and  whether  it  was  made  simply  as  to  the  price  of  the  goods* 
or  as  to  the  assessors.  He  told  them,  in  substance,  that  if  the  objection  was 
made  to  the  assessors,  and  made  in  time,  and  that  objection  was  good,  under 
the  rules  the  court  had  already  given  in  charge,  then  Veal  would  not  be 
bound  by  the  assessment;  but  if  it  was  only  made  in  regard  to  the  price  of 
the  goods,  and  there  was  no  objection  to  the  assessors,  then  he  would  be 
bound,  because  he  had  stipulated  in  his  contract  that  the  price  of  the  goods 
should  be  ascertained  in  that  manner.  We  think  the  court  was  right  in  so 
instructing  the  jury. 

7.  We  do  not  think  the  objections  made  to  the  charge,  as  set  out  in  the  ninth 
ground,  well  taken.  The  question  was  fairly  submitted  to  the  jury,  by  the 
court,  as  to  whether  Veal  had  notice  of  other  ^  /a«.  against  Willingham,  and 
as  to  whether  the  goods  were  taken  out  of  Veal's  possession  by  the  sheriff, 
and  as  to  whether  the  levy  interfered  substantially  with  bis  compliance  with 
the  conditions  of  the  purchase;  and  tlie  jury  having  found  in  favor  of  Willing* 
ham  on  these  issues,  and  the  evidence  authorizing  the  finding*  wa  will  not 
disturb  their  verdict  upon  this  ground.    Judgment  affirmed. 


(79  Qa.  616)  Qjjjgj^  ^^  OAKNON  0t  oi. 

(Supreme  Cowrt  of  Georgia,    December  8, 1887.) 

GzvT— GonnTnoN— Rbvusxi/— Dbxd'of  Rblinquishhent. 

A  deed  of  land  was  made  to  the  daughter  of  the  grantor  and  her  ohUdren,  as  a 
gift,  upon  condition  that  if  her  husband,  after  returning,  accepted  the  land!,  and 
agreed  to  make  It  his  home,  (within  12  months  after  his  return.)  or  if  he  refused, 
and  the  wife  accepted,  the  condition  should  be  satisfied,  and  the -deed  become  abso- 
lute, otherwise  the  land  should  revert.  The  husband  returned,  and  he  and  his  wife 
refused  to  accept  the  condition,  and  relinquished,  by  deed,  aU  right  to  the  land. 
Heldj  that  the  deed  of  release  divested  them  and  their  children  of  all  claim  to  title, 
whether  it  was  executed  bef6re  or  after  the  expiration  of  the  12  months. 

Error  from  superior  court.  Hall  county;  Wbllbobn,  Judge. 
J,  M.  Totoery  and  8.  C,  Dwnlap^  for  plaintiff  in  error.     W.  L.  Matler^  for 
defendants  in  error. 

SiMMOKS,  J.    This  was  an  action  of  ejectment  brought  in  the  court  below 
by  the  defendants  in  error  against  £.  £.  Odell,  the  plaintifl  in  error.    Upon 
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the  trial  of  the  case#  the  jurj  returned  a  veidict  in  ftivor  of  the  defendants  in 
error;  whereupon  Odell,  the  defendant  in  the  cout  below,  mad<S  amotion  for 
a  new  trial,  on  tli«  several  grounds  mentioned  therein,  which  was  4>verruled, 
and  he  excepted. 

It  appears  from  the  record  that  John  E.  Odell>  on  the  twentieth  of  Septem- 
ber, 1861,  made  a  deed  of  gift  to  bis  daughter  "Martha  H.  McOlesky,  the  wife 
of  George  W.  MoGleeky,  and  her  children,  present  and  future,"  to  a  certain 
tract  of  land  in  Hall  count^^,  containing  125  acres,  "with  the  qualifications 
and  conditions  following,  to-wit:  That  if  George  W.  MeClesky,  the  husband 
of  said  Martha  H.  McCIesky,  should  never  return  from  the  Rocky  mountains, 
where  he  is  now  absent  on  an  adventure  for  gcAd,  this  conveyance  to  be  abso- 
lute for  the  purpose  aforesaid;  .and  should  tbe  said  George  W.  return  and  re- 
fuse to  accept  the  land,  and  to  live  on  it  as  a  home  for  his  family,  then  the 
same  to  revert  to  the  said  John  E.  Odell;  and  the  decision  to  be  made  by  the 
said  George  W.  within  12  months  after  his  return  from  the  Bocky  mountains, 
but  his  decision  not  to  control  the  said  Martha  if  she  desires  to  accept  it  on 
the  same  terms  aforesaid;  and  should  they  both  refuse  to  accept  the  land  with 
the  limitations  aforesaid,  then  the  same  to  revert  to  the  said  John  E.  OdeU." 
This  deed  was  recorded  within  a  year  after  it  was  made,  and  Martha  H.  went 
into  possession  of  the  land  in  1861,  and  her  husband,  George  W.  McClesky, 
returned  from  the  Bocky  mountains  on  the  fourteenth  of  April,  1865.  It  fur- 
ther appears  from  the  record  that,  on  September  10, 1865,  George  W.  McClesky 
and  Martha,  his  wife,  made  a  deed  of  relinquishment,  wherein  they  recited 
the  deed  made  by  John  E.  Odell  to  Martha  H.  McClesky,  the  conditions  of  said 
deed  and  the  date  thereof,  and  the  fact  of  its  record,  and  a  description  of  the 
land  given  in  said  deed  of  the  twentieth  of  September*  1861.  It  also  recites 
that  said  George  W.  McClesky  returned  from  the  Bocky  mountains  on  the 
fourteenth  of  April,  1865,  and  "does,  in  conjunction  with  h^9  wife,  the  said 
Martha  H.  McClesky,  refuse^  by  virtue  of  the  right  of  conditions  in  t^e  afore- 
said deed,  to  accept  said  deed  of  gift;  hereby  relinquishing  unto  the  said  John 
E.  Odell  our  right,  claims,  and  title  of  every  description  whatever  (present)  in 
said  lands."  This  paper  was  signed  by  McClesky  and  his  wife  in  the  presence 
of  John  H.  Beed  and  Sterling  M.  Boberts,  justice  of  the  peace. 

1.  The  view  we  take  of  this  case  renders  it  unnecessary  for  us  to  pass  upon 
the  numerous  exceptions  set  out  in  the  motion  for  a  new  trial.  The  deed 
made  by  John  E.  Odell  to  Marthik  H.  McClesky  was  a  Qonditional  deed.  It 
granted  to  her  and  her  children,  present  and  f  uture^  this  tract  of  land,  on  con- 
dition that  her  husband,  within  12  months  aft^r  his  return  from  the  Bocky 
mountains,  should  accept  the  land,  and  live  upon  the  9ame  as  a  home  for  his 
family;  and  in  case  he  refused  to  accept  it,  then  that  his  wife,  Martha  H.» 
might  accept  it  upon  the  same  terms  and  limitations.  The  evidence  discloses 
the  fact  that  on  the  tenth  of  September  of  the  year  of  his  return,  and  within 
the  12  months,  both,  under  their  hands  and  seals,  refused  to  accept  the  land 
given  by  John  E.  Odell  to  his  daughter  Martha.  They  had  a  right  to  refuse 
it;  and  if  they  did  so,  then,  under  the  conditions  of  the  deed,  it  reverted  to 
the  grantor,  John  E.  Odell. 

2.  But  it  is  argued  that  they  did  accept  said  land,  and  live  thereon  over  two 
years  after  the  return  of  the  said  George  W.  McClesky,  and  that  the  deed  of 
relinquishment  was  antedated.  In  other  words,  that  it  did  not  bear  its  true 
date;  that  it  should  have  been  dated  in  August,  1867,  instead  of  September, 
1865;  and  that,  having  accepted  it,  the  rights  of  their  children  attached.  There 
is  no  evidence  in  the  record  showing  that  this  deed  of  relinquishment  was  an- 
tedated, as  contended  for  by  counsel,  except  the  fact  that  McClesky  and  wife 
did  live  on  the  land  until  September,  1867;  and  the  testimony  of  a  witness  that 
he  heard  Odell  and  McClesky  make  a  trade  about  the  land  about  that  time. 

We  do  not  think  it  is  material  whether  the  paper  was  antedated  or  not. 
The  condition  of  the  deed  was  that  it  was  to  be  accepted,  and  the  land  lived 
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on,  l^  McOesky  and  his  wife.  They  had  a  right  at  any  time  to  refuse  to  abide 
by  the  conditions  in  the  deed.  It  was  not  necessary  that  the  refusal  should 
imve  been  in  writing;  but  if  they  desired  to  put  it  in  writing  they  had  the 
right  to  do  it  at  the  time  when  their  election  was  really  made.  The  condition 
of  the  deed  made  their  acceptance—and  not  the  children's — the  test  of  the 
right  of  ownership  of  the  land;  and,  if  the  children  did  take  an  interest  in  the 
land  under  the  words  of  the  grant, — of  which  there  is  doubt,— the  right  of 
acceptance  to  fix  the  title  was  in  the  parents;  and  if  the  parents  refused  the 
gift  upon  the  conditions  annexed  thereto,  the  children  lost  their  interest,  as 
well  as  the  parents.  This  being  so,  it  follows  that  the  children  had  no  inter- 
est in  the  land,  and  could  not,  therefore,  bring  a  suit  to  recover  the  same. 

The  jury  having  found  a  verdict  in  their  favor,  the  court  erred  in  not  set- 
ting it  aside.    Judgment  reversed. 


^  ®**  ^^  HOLLINOSWORTH  V.  StATB. 

(Supreme  Covrt  of  Georgia.    Octoher  5, 1887.) 

L  WiTNXSS— EZAMINATION—RBOAIiUNG— DlSGBBTION  OV  COTTRT. 

A  witness  was  recaUed  after  his  direct,  cross,  redirect,  and  recross  examination, 
after  said  witness  had  retired,  and  several  other  witnesses  had  been  examined;  his 
testimony  not  bein^  in  rebuttal  of  other  evidence  nor  to  explain  the  testimony  of 
other  witnesses.  Held,  that  the  recall  of  such  witness  was  In  the  discretion  of  the 
court,  and  suoh  discretion  would  not  be  interfered  with  where  it  was  not  abused. 
S.  Sams— iMFBAOHMEirr. 

While  direct  Impeaohment  of  one^s  own  witness  is  not  allowable,  the  facte  testi- 
fied to  by  such  witness  may  be  shown  to  be  otherwise  by  other  witnesses.^  . 
8.  GniMiKAXi  Law— Affbait— Rbvixw  or  Verdict. 

Where  there  is  sufficient  evidence  to  sustain  the  finding  of  the  jury,  the  verdict  wm 
not  be  disturbed. 

Error  from  city  court  of  Atlanta;  Van  Epps;  Judge. 

Accusation  against  one  Hollingsworth  for  selling  liquor  contrary  to  law. 
On  the  trial,  there  was  a  verdict  of  guilty.  Defendant  moved  for  a  new  trial; 
stating  as  grounds  therefor,  besides  the  formal  allegations,  that  the  court 
erred  in  allowing  the  solicitor  general,  over  objection  of  defendant's  counsel. 
to  recall  a  witness  after  his  direct,  cross,  redirect,  and  recross  examination, 
and  after  said  witness  had  retired,  and  several  other  witnesses  had  been  ex- 
amined,— the  testimony  of  such  witness  not  being  in  rebuttal  of  other  evi- 
dence, nor  to  explain  the  testimony  of  other  witnesses;  and  that  the  court 
erred  in  refusing  to  give  the  following  charge,  asked  by  defendant,  to-wit: 
*'That  the  state  is  bound  by  the  testimony  of  its  own  witnesses,  unless  the 
state's  attorney  show  to  the  court  that  he  has  been  entrapped  by  his  witness 
or  witnesses;  and  the  state's  attorney  not  having  shown  such  facts,  or  even 
that  he  knew  what  the  testimony  of  the  witnesses  would  be,  or  that  he  had 
ever  talked  with  the  witnesses,  or  that  he  had  ever  put  the  witnesses  up  by 
any  false  impression,  **  etc.  The  motion  for  a  new  trial  was  overruled,  and  de- 
fendant brings  error. 

R,  /.  Jordan,  for  plaintiff  in  error.    H,  C,  Glenn,  Sol.  (}en.,  for  the  State. 

Simmons,  J.  It  appears  from  the  record  in  this  case  that  an  accusation  was 
filed  in  the  city  court  of  Atlanta  against  Hollingsworth  for  the  sale  of  spirit- 
uous liquors  to  one  Brown,  contrary  to  the  laws  of  the  state,  prevailing  in 
Fulton  county.  On  the  trial  of  the  case,  the  jury  found  the  defendant  guilty. 
A  motion  was  made  for  new  trial,  upon  the  several  grounds  set  out  in  the 
record,  which  was  overruled  by  the  presiding  judge;  to  which  ruling  the  de- 
fendant excepted,  and  brings  the  case  to  this  court  for  review. 

1.  There  was  sufiicient  evidence  to  sustain  the  finding  of  the  jury.    The 

>  As  to  the  Impeachment  by  a  party  of  his  own  witness,  see  note  to  Bennett  v.  StatCi 
saw.  Rep.  527. 
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judge  below  was  satisfied  with  the  verdict,  and  we  do  not  think,  under  the 
repeated  rulings  of  this  court,  that  we  ought  to  disturb  it. 

2.  As  to  the  second  ground,  we  see  no  error.  It  is  in  the  discretion  of  the 
judge  to  allow  a  witness  to  be  recalled,  and  we  will  not  interfere  with  that 
discretion  unless  it  is  abused.    It  was  not  abused  in  this  case. 

3.  The  request  to  charge  was  properly  refused.  There  was  no  effort  upon 
the  part  of  the  state  to  impeach  its  witness.  ''A  party  cannot,  generally,  im- 
peach his  own  witness  by  evidence  adduced  for  that  purpose;  but  this  is  a 
rule  touching  the  admissibility  of  evidence,  and  is  for  the  court  to  deal  with, 
not  the  jury.  Nor  does  the  rule,  when  properly  understood,  prohibit  evidence 
to  prove  the  facts  to  be  otherwise  than  they  have  been  stated  to  be  by  some  of 
the  party's  own  witnesses.  In  this  way  contradiction  is  allowed,  though  di- 
rect impeachment  be  not. "  Skipper  v.  State,  59  Ga.  63,  and  authorities  there 
cited.    Judgment  aflSrmed. 

^  ®*-  ^  Shork  ©.  Miller. 

(Supreme  Cov/rt  of  Georgia.    December  8, 1887.) 

L  AFFBAIr—WKAT  RbVUSWABLB— BbHV  OK  HOTION  TOR  NBW  TRIAL. 

A  desoriptlon  of  a  deed  in  a  brief  used  on  motion  for  new  trial,  where  the  ques- 
tion raisea  was  as  to  the  admissibility  of  the  deed  in  evidenoe,  showing  aU  the  ma- 
terial points  of  the  instrument,  is  sufficient  to  allow  the  court  of  review  to  take  the 
question  into  consideration,  although  the  deed  is  not  set  out  in  full. 

S.  EviDBirCS— PiJtOI/-~AMBI0UITT  IK  DEED. 

One  who  claimed  land,  presented  as  evidence  of  his  title,  a  deed  from  an  owner  to 
him.  describing  the  land  as  **  parts  "  of  certain  lots,  and  offered  to  prove  by  parol  that 
the  land  covered  was  the  same  land  as  that  daimen.  HeUd^  that  such  parol  evidence 
was  admissible  to  explain  the  ambiguity. 

Error  from  superior  court,  Hall  county;  Wbllbosn,  Judge. 
W.  I.  Pike,  for  plaintiff  in  error.    M.  X.  Smith  and  JET.  H,  Perry,  for  de- 
fendant in  error. 

Blandfobd,  J.  This  was  a  claim  case.  Miller,  as  administrator  of  Car« 
ter,  advertised  for  salea  certain  place,  comprising  several  tracts  of  land.  Shore 
Interposed  a  claim  to  this  land.  On  the  trial  of  the  claim  case.  Shore  proposed 
to  introduce  in  evidence  a  deed  from  Carter^  the  deceased,  made  in  his  life- 
time to  his  wife,  Nancy  Carter.  This  deed  described  the  land  conveyed  to 
her  as  being  ''parts"  of  certain  lots  of  land,  in  all  comprising  172  acres,  but 
not  stating  what  parts  of  said  lots.  Objection  was  made  to  the  introduction 
of  the  deed  in  evidence,  and  the  court  sustained  the  objection.  The  claimant 
proposed  to  prove  by  parol  that  the  land  mentioned  in  this  deed  was  the  iden- 
tical land  which  the  administrator  was  proposing  to  sell,  and  to  which  the 
cl^m  was  made. 

The  court  below  refused  to  allow  this  evidence.  The  jury  found  a  verdict 
for  the  administrator.  Shore,  the  plaintiff  in  error,  moved  for  a  new  trial, 
which  was  refused;  whereupon  he  excepted,  assigning  error  on  the  refusal  of 
the  court  to  admit  in  evidence  the  deed  from  Garter  to  his  wife,  and  the  parol 
testimony  offered  to  show  that  the  land  the  administrator  was  proceeding  to 
sell,  and  to  which  the  claim  was  made,  was  the  same  land  mentioned  in  the 
deed.    This  is  the  only  ground  it  is  necessary  for  us  to  pass  upon. 

1.  The  defendant  in  error  insists  that  we  cannot  take  notice  of  this  ground, 
for  the  reason  that  the  deed  is  not  set  out  iTk^  the  bill  of  exceptions,  but  ap- 
pears only  in  the  brief  of  evidence  on  the  motion  for  new  trial;  and  that,  as 
it  was  not  admitted  in  evidence,  it  cannot  be  considered.  We  cannot  agree 
with  this  view  of  counsel  for  the  defendant  in  error.  The  motion  for  new 
trial  sets  out  in  specific  terms  the  substance  of  the  deed,  giving  the  names  of 
the  grantor  and  the  grantee,  the  county  and  district  in  which  the  land  was 
located,  the  numbers  of  the  lots  of  which  it  stated  these  tracts  were  ''parts," 
and  the  quantity  of  land  conveyed;  and  we  think  this  was  a  sufllcient  descrip- 
v.4s.E.no.8— 86 
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lion  of  the  deed,  and  that  it  was  unnecessary  to  set  oat  a  cc^y  of  the  entire 
deed. 

2.  We  think  the  court  erred  in  refusing  to  allow  the  deed  to  go  in  evidence, 
upon  proof  that  the  land  mentioned  in  the  deed  was  the  same  land  offered  for 
sale  by  the  administrator,  and  claimed  by  the  claimant.  We  think  this  parol 
evidence  offered  by  the  claimant  to  show  that  it  was  the  same  land  ought  to 
have  been  adm  itted ,  and  the  deed  thereupon  allowed  to  go  in  evidence.  While 
parol  evidence  is  not  admissible  to  add  to,  contradict,  or  vary  a  writing,  yet 
it  is  admissible  to  explain  an  ambiguity,  whether  latent  or  patent.  There 
was  a  patent  ambiguity  in  the  deed  which  this  testimony  was  offered  to  ex- 
plain ,  viz.,  that  the  <*  parts  of  lots  22  and  23,  containing  172  acres,  more  or  less, " 
mentioned  in  tlie  deed,  were  the  same  land  advertised  by  the  administrator  and 
dnimed  l^y  the  plaintiff  in  error. 

It  is  true  that  the  plaintiff  in  error  went  no  further  with  his  case  in  the 
court  below;  but  it  was  not  necessary,  nor  could  he  go  further.  He  claimed 
through  Nancy  Carter;  and  when  the  deed  to  Nancy  Carter  was  rejected  by 
the  court,  his  evidence  of  title  was  destroyed. 

We  reverse  the  judgment  of  the  court  below,  on  the  ground  that  the  court 
erred  in  rejecting  this  deed,  and  the  parol  evidence  offered  to  explain  the  same. 


(27  S.  C.  6M) 

State  v.  Prater. 
iSv/tyreme  Oinurt  of  South  Carolina.   January  i,  1888.) 

CsnOHAL   Law— APPBAI/— BfFBOT— SUPSSSEDBAS. 

An  appeal  from  the  drooit  court  to  the  sapreme  court  of  South  Carolina  does  not 
operate  as  a  supersedeas  of  the  judgment  entered  in  the  drenit  oourt;  hut  in  crim- 
inal cases  under  the  act  to  regulate  appeals  (18  St.  787)  the  notice  of  appeal  simply 
operates  to  stay  proceedings  untU  the  final  disposal  of  such  appeal  by  the  supreme 
court.  After  the  remUtUwr  from  the  supreme  oourt  the  stay  is  removed  and  the 
judgment  may  be  executed  without  an  order  of  the  circuit  court  making  the  ju4g- 
ment  of  the  supreme  court  its  own  judgment. 

Appeal  from  general  sessions  circuit  court  of  Orangeburg  county;  Fbaseb* 
Judge. 

Maioolm  J.  Brovoning  and  Thomas  M.  Roysor^  for  appellant.  W.  St.  JtUien 
Jerveyt  and  [dat  Glaze,  for  the  State. 

MoIVER,  J.  Duriuff  the  May  term  of  the  court  of  sCtolons  for  Orangeburg 
county,  in  the  year  1886,  the  appellant  viras  convicted  of  murder  and  sentenced 
to  be  hanged  on  the  second  day  of  July,  1886.  From  this  judgment  an  appeal 
was  taken  to  the  supreme  court,  and  on  the  twenty-eighth  day  of  Februaiy, 
1887,  this  court  rendered  its  decision  as  follows:  "Tbejudgment  of  this  court 
is  that  the  judgment  of  the  circuit  court  be  affirmed;"  and  in  accordance 
therewith  the  remittittir  was  duly  sent  down  and  filed  in  the  circuit  court.  At 
the  May  term  of  the  court  of  sessions  for  Orangeburg  county,  in  the  year 
1887,  the  prisoner  was  put  to  the  bar,  and,  after  reciting  the  previous  pro- 
ceedings, in  the  usual  form,  execution  of  the  sentence  previously  imposed  was 
awarded,  and  the  same  was  directed  to  be  carried  into  effect  on  the  third  day 
of  June,  1887.  The  defendant  appeals  upon  the  following  grounds:  "(1) 
Because  there  was  no  authority  of  law  for  the  said  sentence  and  award  of  ex- 
ecution; (2)  because  there  was  nothing  in  the  judgment  of,  or  in  the  rendu 
titur  from,  the  supreme  court  to  the  circuit  oourt  directing  or  authorizing  said 
sentence  or  award  of  execution. " 

As  we  gather  from  the  argument  here  the  real  point  intended  to  be  made 
by  these  grounds  of  appeal  is,  that  the  appeal  operated  as  a  supersedeas  of  the 
judgment  originally  rendered  by  the  circuit  oourt,  and  that  until  the  judg- 
ment of  the  supreme  court  had  been  made  the  judgment  of  the  circuit  court, 
by  an  order  for  that  purpose,  there  was  no  judgment  of  which  the  circuit 
oourt  could  award  execution.  This  pr(^>osition  rests  upon  the  unfounded  as- 
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samptlon  that  the  former  appeal  operated  as  a  supersedeas  of  tJis  jvdgment 
originally  rendered.  Our  act  to  regulate  appeals  in  criminal  cases  (18  St.  737^ 
does  not  provide  that  an  appeal  shall  operate  as  a  supersedeas  of  the  judgment 
appealed  from ;  but,  on  the  contrary,  expressly  provides  that  a  notice  of  ap- 
peal, in  such  cases,  "'shall  operate  as  a  stay  of  the  execution  of  the  sentence, 
until  the  appeal  is  finally  disposed  of."  This  necessarily  Implies  that  the  ap- 
peal, of  itself,  has  no  effect  whatever  upon  t?ie  Judgments  but  simply  oper- 
ates ''as  a  stay  of  t?ie  execution  of  the  sentence,"  which  is  the  judgment  in  a 
criminal  case.  Btate  v.  McKettrick,  13  8.  C.  439.  Hence,  until  it  is  reversed 
by  the  tribunal  to  which  the  appeal  is  taken,  it  stands  unaffected  by  such  ap- 
peal, except  that  it  cannot  be  enforced  by  execution  **  until  the  appeal  is  finally 
disposed  of. "  But  when  the  appeal  is  disposed  of,  and  it  has  been  ascertained, 
by  the  judgment  of  the  tribunal  invested  with  jurisdiction  for  that  purpose, 
that  there  is  no  error  of  law  in  the  judgment  appealed  from,  there  is  then  no 
longer  any  obstacle  to  its  enforcement,  no  longer  any  stay  of  its  execution; 
and  it  then  becomes  not  only  the  right  but  the  duty  of  the  tribunal  which 
originally  rendered  such  judgment  to  provide  for  its  due  execution.  When  a . 
Judgment  of  the  circuit  court  is  simply  affirmed  by  the  judgment  of  the  su* 
preme  court,  that  does  not  make  the  judgment  so  affirmed  a  judgment  of  the 
supreme  court;  and  hence,  in  such  a  case,  we  see  no  necessity  for  making  the 
judgment  of  the  supreme  court  the  judgment  of  the  circuit  court.  As  was 
said  in  Adger  v.  Fringle,  13  S.  G.  33:  ''It  is  contended  that  there  should 
have  been  an  order  mining  the  judgment  of  the  supreme  court  the  judgment 
of  the  circuit  court,  and  that,  until  such  order  was  made,  the  circuit  court  had 
no  jurisdiction  to  proceed  with  the  case.  If  the  judgment  of  the  circuit  court 
had  been  varied  or  modified  there  would  be  ground  for  an  order  making  the 
judgment  of  the  supreme  court  that  of  the  circuit  court,  but  such  was  not  the 
case.  No  authority  has  been  shown  as  rendering  it  necessary  that  an  af- 
firmed judgment  should  be  supported  by  such  an  order,  and  there  is  no  reason 
for  such  a  conclusion.*'  We  can  very  well  understand  that,  in  a  case  where 
the  supreme  court  modifies  or  alters  the  judgment  appealed  from,  an  order 
may  be  necessary  to  make  said  modified  Judgment  the  judgment  of  the  circuit 
court  before  that  court,  confined,  as  it  is,  to  the  enforcement  of  its  own 
I  judgments,  could  proceed  to  enforce  such  modified  judgment;  but  where  the 

^  supreme  court  simply  affirms  the  judgment  of  the  circuit  court,  thereby  de- 

cliuring  that  it  is  a  valid  Judgment  of  that  court/  and  free  from  any  error^ 
we  are  unable  to  see  any  reason  why,  in  such  a  case,  the  judgment  of  the  su- 
preme court  should  be  made  the  judgment  of  the  circuit  court  by  a  formal  or- 
der to  that  effect. 

The  remittitur  sent  down  from  this  court  officially  informed  the  circuit  J  udge 
that  the  Judgment  of  the  circuit  court  which  had  been  appealed  from  was  a 
vidid  Judgment,  free  from  any  error  of  law,  and  that  the  appeal  therefrom 
had  been  finally  disposed  of.  This  removed  the  stay  of  execution  provided  for 
by  the  statute,  and  it  then  became  the  duty  of  the  circuit  judge  to  assign  a 
new  day  for  the  execution  of  the  judgment  previously  pronounced. 

The  judgment  of  this  court  is  that  the  order  of  the  circuit  cour£  assigning 
a  new  day  for  the  execution  of  the  sentence  previously  imposed  upon  the  ap- 
pellant be  affirmed;  but  inasmuch  as  the  day  thus  assigned  has  passed  pend- 
ing this  appeal,  the  case  is  remanded  to  the  circuit  court  for  the  purpose  of 
having  another  day  assigned  for  the  execution  of  the  (Sentence  previously  im- 
posed upon  the  appellant. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 
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State  v.  Glover. 
(Supreme  Cowrt  of  South  Cwrolina.    January  6, 1888.) 

L  HOMI0ID»— ABSAXTIiT  WITH  IKTBKT  TO  Kll^Ir— ADMINISTRATION  OF  DSUO. 

The  administering  of  a  druflf  which  a  defendant  has  been  informed  wUl  produce 
death,  whether  such  drug  in  fact  Is  so  poisonous  or  not,  constitutes  assault  with  in- 
tent to  kill. 
a.  Samb. 

The  common-law  offense  of  assault  with  intent  to  kill,  by  administering  a  drag 
believed  to  be  deadly  in  character,  Is  not  superseded  by  the  proyisions  of  Gen.  St. 
S.  C.  S  2466,  providing  a  punishment  for  administering  poison. 
8.  Cbiuinal  Law— Instruotions— Exfression  of  Opinion. 

Repetitions  of  witnesses'  uncontradicted  testimony,  and  pointing  out  the  inquiries 
suggested  thereby  on  the  part  of  the  judge,  in  his  charge,  do  not  constitute  error, 
as  a  violation  of  a  constitutional  provision  against  passing  upon  the  facts  in  crimi- 
nal cases, 
i.  Samb— Instructions— Inapplicabilitt. 

A  request  to  instruct  as  to  findings  in  regard  to  the  age  of  a  defendant  is  properly 
denied  when  no  evidence  whatever  as  to  age  appears. 
5.  Samb. 

Requests  for  instructions,  entirely  unsupported  by  evidence,  are  not  erroneously 
deni^ 

Appeal  from  general  aeasions  circuit  court  of  Abbeville  county;  Aldrigh, 
Judge. 

Indictment  for  aasault  with  intent  to  kiU,  and  for  aasault  of  a  high  and  ag- 
gravated nature.    On  conviction*  defendant  appealed. 

Jas.  L.  Orr,  for  the  State.  Eugene  B.  Gary  and  Frank  B,  Qarj/t  for  de- 
fendant. 

McIVER,  J.  The  indictment  under  which  thjs  defendant  was  conyicted 
contained  two  counts, — one  charging  that  the  defendant  ''in  and  upon  Blanche 
Clinkscales,  an  infant,  then  and  there  being,  did  make  an  assault,  and  her, 
the  said  Blanche  Clinkscales,  did  force  to  drink  a  certain  deleterious  and  in- 
jurious drug,  to-wit,  tincture  of  asafoetida,  thereby  producing  great  and  dan- 
garous  sickness  of  the  said  Blanche  Clinkscales,  with  intent  her.  the  said 
lanche  Clinkscales,  then  and  there,  feloniously,  willfully,  and  of  her  malice 
aforethought,  to  kill  and  murder,  contrary  to  the  form  of  the  statute,"  etc; 
and  the  other  charging  an  assault  of  a  high  and  aggravated  nature,  the  aggra- 
vation alleged  being  the  Administering  and  forcing  her  to  drink  ''a  certain 
dangerous  and  deleterious  drug,  to-wit,  tincture  of  asafoetida."  The  jury 
having  rendered  a  general  verdict  of  guilty,  the  defendant  was  sentenced  to 
imprisonment  in  the  penitentiary  for  the  term  of  two  years,  and  thereupon 
she  appealed,  upon  the  following  grounds:  Because  the  circuit  judge  refused 
to  charge  as  follows:  "(1)  That,  even  if  the  prisoner  administered  tincture 
of  asafcetida  to  the  child,  she  cannot  be  convicted,  unless  she  administered 
it  in  such  large  quantities  as  to  endanger  her  life,  or  to  do  her  great  bodily 
harm.  (2)  That  unless  the  jury  find  that  asafcetida  was  administered  in  such 
quantity  as  to  endanger  life,  or  do  great  bodily  harm,  the  offense  would  only 
amount  to  a  simple  assault  and  battery,  and,  this  court  not  having  jurisdic- 
tion of  simple  assault  and  battery,  the  jury  must  acquit.  (3)  That  if  the  jury 
find  from  the  testimony  that  the  prisoner,  at  the  time  of  the  alleged  offense, 
was  under  fourteen  years  of  age,  then  it  is  incumbent  upon  the  state  to  prove 
that  the  prisoner  was  capax  doli  at  the  time  of  the  alleged  offense.  (4)  Be- 
cause his  honor  charged  the  jury  that  they  were  to  judge  what  effect  a  dose 
of  asafoBtida  would  have  on  a  child  seventeen  months  old.  (5)  Because  his 
honor  charged  the  jury:  <  What  was  her  purpose?  And  in  considering  that 
you  will  consider  this  question:  What  did  the  defendant  mean  by  concealing 
the  apron?'  (6)  Because  his  honor  charged  the  jury:  <  Now,  if  she  thought 
that  that  medicine  would  kill,  if  she  heard  Mrs.  Clinkscales  tell  the  boy,  "Now, 
mind,  one  drop  of  this  medicine  will  kill,"  you  will  take  that  fact  and  oon- 
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aider  it.'  (7)  Because  his  honor  did  not  charge  the  jury  as  to  the  difference 
between  assault  and  battery  of  a  high  and  aggravated  nature  and  simple  as- 
sault and  battery;  and  the  jury,  under  his  honor's  charge,  were  not  allowed 
to  consider  at  all  whether  or  not  the  alleged  offense  amounted  only  to  a  siui< 
gle  assault  and  battery.  (8)  Because  h&  honor  refused  to  grant  the  motion 
in  arrest  of  judgment — First ,  when  it  appeared  on  the  face  of  the  indictment 
that  no  offense  was  alleged  for  which  the  prisoner  could  be  indicted ;  seoond, 
when  there  was  no  testimony  whatever  that  an  assault  and  battery  was  com- 
mitted by  the  prisoner  upon  Blanche  Clinkscales;  thirdt  when  there  was  no 
testimony  that  asafoetida  was  a  deleterious  or  hurtful  drug,  and  no  testimony 
that  an  assault  and  battery  of  a  high  and  aggravated  nature  was  committed; 
fourth,  when  it  appeared  from  the  testimony  that  the  court  of  general  ses- 
sions did  not  have  jurisdiction  of  the  offense  charged;  Jifth^  when  there  was 
no  testimony  whatever  that  an  assault  and  battery  was  committed  in  admin- 
istering  the  asafcetida,  and  the  jury  could  not,  where  the  prisoner  was  in- 
dicted for  assault  and  battery,  consider  the  properties  of  the  drug,  or  its  effect 
when  administered^  though  they  might  have  done  so  if  the  prisoner  had  been 
indicted  for  poisoning;  sixth,  when  it  appears  that  the  statute  against  poi- 
soning or  administering  any  other  destructive  drug,  with  intent  to  kill,  is  ex- 
clusive, and  prevents  a  person  from  being  indicted  for  assault  and  battery, 
who  administers  a  destructive  drug  with  intent  to  kill." 

The  first  and  second  grounds  of  appeal,  together  with  the  fourth  subdivi- 
sion of  the  motion  in  arrest  of  judgment,  seem  to  rest  upon  the  assumption 
that  unless  the  drug  was  administered  in  such  a  large  quantity  as  to  endan- 
ger life,  or  cause  great  bodily  harm,  the  offense  could  not  amount  to  more 
than  a  simple  assault  and  battery.  For  this  assumption  we  do  not  think  there 
is  any  valid  foundation.  There  being  two  counts  in  the  indictment,  and  the 
verdict  being  a  general  verdict  of  guilty,  it  must  be  understood  to  find  the 
highest  offense  charged,  as  there  was  testimony  to  support  it.  State  v.  Nel- 
son, 14  Rich.  169;  State  v.  Scott,  15  S.  C.  434.  We  must  therefore  regard 
this  as  a  conviction  under  the  first  count,  charging  an  assault  and  battery 
with  intent  to  kill.  In  such  a  case  the  gist  of  the  offense  is  in  the  intent, 
though  there  must  be  also  some  act  in  the  direction  of  such  intent.  The 
agency  used  to  effect  the  intent  may  or  may  not  be  sufficient  for  the  purpose. 
If  it  is  sufficient,  and  yet  by  reason  of  Bome  accident,  or  some  extraneous 
cause,  the  agency  employed  fails  to  effect  the  purpose  intended,  the  offense  is 
complete.  For  example,  if  one  fires  a  pistol  at  another,  within  shooting  dis- 
tance, with  intent  to  kill,  the  fact  that  the  ball  has  failed  to  take  effect,  from 
some  defect  in  loading  the  weapon,  or  from  some  sudden  and  unexpected 
movement  of  the  person  fired  at,  or  from  any  other  saose,  the  offense  is  com- 
.plete;  because  here  is  the  intent,  accompanied  by  an  act  done  for  the  purpose 
of  effecting  such  intent,  and  the  fact  that  the  act  done  has  fallen  short  of  ef- 
fecting the  purpose  intended  cannot  affect  the  question.  So,  if  a  person  snaps 
a  loaded  gun  at  his  adversary,  within  shooting  distance,  with  intent  to  kill, 
the  fact  that  the  gun  fails  to  go  off,  owing  to  the  condition  of  the  weapon,  or 
some  defect  in  its  loading,  unknown  to  the  party  accused,  will  not  relieve  him 
from  the  charge  of  assault  with  intent  to  kill,  for  here  again  the  intent  is  ac- 
companied by  an  act  calculated  and  designed  to  effect  the  purpose  intended. 
These  views  will  be  found  supported  by  authority.  1  Bish.  Grim.  Law,  o.  51. 
It  seems  to  us,  therefore,  that  there  was  no  error  in  refusing  the  requests 
which  are  made  the  basis  of  the  first  and  second  grounds  of  appeal,  and  that 
the  fourth  subdivision  of  the  ground  for  a  motion  in  arrest  of  judgment  ^n- 
not  be  sustained.  On  the  contrary,  we  are  of  opinion  that  the  circuit  judge 
correctly  instructed  the  jury  that  the  first  question  for  them  to  determine  was 
whether  the  defendant  administered  the  drug  to  the  child,  and,  if  so.  the  next 
question  was  whether  she  did  so  with  intent  to  kill  the  child.  There  being 
testimony  to  the  effect  that  the  defendant  had  heard  that  the  drug  was  poi- 
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BonouB,  and  that  a  very  small  portion  of  it — one  drop — would  kill,  ft  was 
wholly  immaterial  to  inquire  whether  the  drug  was  in  fact  poisonous,  or  what 
quantity  would  be  sufficient  to  endanger  life,  or  cause  grievous  bodiJy  harm. 
If  the  defendant  administered  the  drug  with  intent  to  kill,  after  having  heard 
that  it  wonld  have  that  efifect,  all  the  elements  of  the  offense  charg^  were 
present.  There  was  the  intent  to  kill,  accompanied  by  an  act  which  she  believed 
was  calculated  to  effect  her  intent,  and  the  fact  that  the  act  done  by  her  f^ 
short  of  effecting  her  intent  cannot  affect  the  question. 

The  third  ground  is  without  any  testimony  whatever  to  support  it.  All 
the  testimony  taken  at  the  trial  is  incorporated  in  the  case,  and  there  is  noth- 
ing in  it  to  indicate  that  the  prisoner  was  under  the  age  of  14  yters;  indeed, 
there  is  nothing  whatever  as  to  her  age.  It  is  quite  clear,  therefore,  that 
there  was  no  error  in  refusing  the  request  referred  to  in  this  ground. 

The  fourth,  fifth,  and  sixth  grounds  of  appeal  seem  to  impute  error  to  the 
circuit  Judge  in  charging  upon  the  facts,  in  violation  of  the  provisions  of  the 
constitution  upon  the  subject.  The  entire  charge  of  the  circuit  judge  seems 
to  be  set  out  in  the  *'case, "  and  a  careful  examination  of  it  faUs  to  show  that 
he  in  any  way  intimated  any  opinion  on  the  facts  to  the  jury,  but,  on  the  con- 
trary, he  seems  to  have  left  the  questions  of  fact  entirely  to  the  jury.  The 
expressions  relied  upon  in  these  grounds  are  simply  repetitions  of  the  unoonr 
tradicted  testimony  of  the  witnesses,  pointing  out  the  inquiries  which  sueh 
testimony  would  naturally  give  rise  to. 

The  seventh  gixHind  of  appeal  might  be  disposed  of  by  the  rem  ark  that  there 
was  no  request  that  the  jury  might  be  instructed  as  to  the  difference  between 
simple  assault  and  battery  and  assault  and  battery  of  a  high  and  aggravated 
nature;  but  we  may  also  add  that  we  do  not  see  anything  whatever  in  the 
testimony  calling  for  any  such  instruction. 

It  only  remains  tor  us  to  consider  such  of  the  subdivisions  of  the  eighth 
ground  as  have  not  before  been  disposed  of.  As  ta  the  first,  it  is  difficult  to 
conceive  of  any  ground  upon  which  it  rests,  and  none  has  been  suggested  in 
the  argument.  We  infer,  however,  that  this  subdivision,  as  well  as  the  sixth, 
was  designed  to  make  the  point  that  inasmuch  as  the  statute  (Qen.  St  §2406) 
prescribes  a  specific  punishment  for  administOTing  poison,  or  other  destnic- 
tive  thing,  to  any  person  with  intent  to  kill,  and  inasmuch  as  the  indictment 
in  this  case  cannot  be  sustained  under  that  statute,  there  is  no  offense  charged 
in  the  indictment,  because  there  cannot  now  be  any  such  offense  as  assault 
and  battery  with  intent  to  kill  at  common  law,  where  the  agency  employed  to 
effect  such  intent  is  such  as  that  mentioned  in  this  indictment.  The  hut- 
guage  of  the  statute  is  as  follows:  "Whoever  shall  unlawfuUy  and  mallei* 
ousiy  administer  to,  or  cause  to  be  taken  by,  any  person,  any  poison  or  other 
destructive  thing,  with  intent  to  kill  such  person,  *  *  *  shall  be  guiltj 
of  felony,"  etc.  Now,  it  will  be  observed  that  there  are  at  least  two  marked 
distinctions  between  the  offense  denounced  by  the  statute  and  that  known  to 
the  common  law.  Under  the  statute,  there  need  not  be  any  physical  force 
exertod,  or  any  show  or  offer  of  such  force;  while,  at  common  law,  there 
must  be  either  the  one  or  the  other, — either  an  assault  and  battery,  or  an  as- 
sault. Second.  To  constitute  the  offense  under  the  statute,  the  thing  ad- 
ministered, or  caused  to  be  taken,  must  be  either  "poison,"  or  some  "other 
destructive  thing;"  while,  at  common  law,  as  we  have  seen,  where  the  in- 
tent to  kill  is  found,  the  means  employed  to  effect  such  intent  need  not  neces- 
sarily be  capable  of  effecting  the  result  intended,  but  it  will  be  sufficient  to 
constitute  the  offense  if  the  agency  employed  is  believed  to  be  sufficient,  and 
is  used  for  the  purpose  of  effecting  the  intent  to  kill.  It  does  not  seem  to  as, 
ther^ore,  that  the  statute  has  superseded  the  common-law  offense  charged  in 
this  indictment. 

The  second,  third,  and  fifth  subdivisions  of  the  eighth  ground  of  appeal, 
based  as  they  are  upon  the  alleged  absence  of  testimony,  certainly  cooatitQta 
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no  groand  ft>r  a  motion  in  arrest  of  Judgment.  Bat  eren  regarding  them,  as 
they  were  doubtless  intended,  as  grounds  for  a  motion  for  a  new  trial,  it  is  well 
settled  that  th^  cannot  be  sustained  bj  this  court.  Stats  y.  Cardozat  11 S. 
C  195.  As  is  said  in  that  case:  "The  proper  place  to  examine  questions  of 
that  nature  is  at  the  circuit,  and  the  decision  of  Uie  circuit  court,  so  long  as 
no  error  of  law  is  committed  by  it,  is  final  and  conclusive."  In  the  case  now 
under  consideration,  there  seems  to  have  been  a  motion  for  a  new  trial  sub- 
mitted to  the  circuit  court,  which  was  refused.  It  may  be  that  no  witness 
iaw  any  such  actual  force  exerted  by  the  defendant  sufficient  to  amount  to  an 
assault  and  battery;  but  if  the  jury  l>elieved  that  the  defendant  administered 
tincture  of  assafoetida  to  this  little  child,  as  their  verdict  conclusively  shows, 
their  common  sense  would  force  them  to  the  conclusion  that4M>me  physical 
force  must  have  been  exerted  to  compel  so  small  a  child  to  drink  such  a  nau- 
seous drug. 

The  judgment  of  this  court  is  that  the  judgment  of  the  drcuit  oonrt  be  af- 
firmed. 

SiMPsoKt  0.  J.»  and  Mo€k>wAH»  J.,  concur. 

07  8.  C.  609) 

State  9.  Davib. 

{9ufpreme  Court  of  Sout^  CaroUna.   January  6, 1888.) 

1.  CsmiNAL  Law— iNSTRUonoNs— FoBM— PBOvnrca  ow  Jubt. 

In  stating  the  evidence  in  a  criminal  case  it  is  not  necessaiy  that  the  trial  Judge 
shonMpreoede  each  statement  with.*  if  the  Jury  believed  each  01  the  ficts  so  8ta^^ 
It  is  sofflolent  if  he  express  no  opinion,  and  warn  the  jury  that  the  facts  are  for 
them  to  dedde  ezolaBively. 

iL  BaMB—IkSTBUOTION— MlSSTATBMBHT  OV  BVIDKNOB— DUTT  TO  OAU*  AmnmOir  TO. 

If  the  judge  misstate  the  testimony,  it  is  no  ground  for  reversal  unless  hii  atten- 
tion has  first  been  called  to  his  error,  and  opportunity  glvwi  to  correct  it. 
H  Hoiaon»— iHsiNiTT— Pbsbijmptiok  vbom  OoioaTTAL  TO  AsTLUM— Rbbuttai*. 

A  presumption  of  insanity  created  bv  a  previous  committal  of  aperson  to  a  lunatic 
asyhtm  mim>e  rebutted  by  evidenoe  other  than  that  of  a  discharge  from  the  asylum 
by  due  authority. 
C  Bams— INSAKITT  as  a  Dbfbnss— Comcsirr  ov  ths  Crixb. 

Beferring  to  the  crime  committed  by  a  defendant^  and  suring,  <*The  diabolical 
homicide  is  not  denied,  provided  the  person  who  did  it  is  moral^  responsible,  **  when 
the  only  defense  is  insanity,  is  not  error. 

Appeal  from  general  sessions  drouit  court  of  Anderson  county;  HtrD80N» 
Judge. 

Defendant,  Jasper  Davis»  appeals  from  the  judgment  after  a  conviction 
under  an  indictment  for  murder. 

/.  L.  OtTt  for  the  State.    Ptinoe  dk  Vandivert  for  appellant. 

MolTER,  J.  Under  an  indictment  for  murder  the  defendant  was  con- 
victed, and  appeals  upon  the  several  grounds  hereinafter  set  out.  The  per- 
son killed  was  the  defendant's  own  wife,  and  the  circumstances  immediately 
S receding  and  attending  the  homicide,  as  spearing  in  the  testimony^  which 
I  fully  set  out  in  the  "case"  are,  in  brief,  as  follows:  The  defendant  had 
been  for  some  time  s^>arated  from  his  wife,  she  with  her  children  being  in  the 
habit  of  sleeping  at  the  house  of  her  brother,  who  lived  but  a  short  distance 
from  her  own  house.  On  the  night  before  the  homicide  was  committed  the 
prisoner  went  to  the  house  where  his  wife  and  children  were  sleeping,  saying 
to  her  brother  that  he  wanted  to  talk  "about  living  together  again,"  to  whi(£ 
the  brother  replied,  in  substance,  tliat  they  could  have  lived  tocher  if  he  (the 
prisoner)  had  lived  right.  The  prisoner  then  went  iuto  the  room  where  his 
wife  and  childien  were  in  bed,  but  whether  he  had  any,  or  if  so  what,  conver- 
sation with  his  wife^  the  testimony  does  not  disclose.  The  prisoner  remained 
at  the  house  until  nearly  daylight  the  next  morning*  when  he  left»  going  in 
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an  opposite  direction  from  the  house  of  his  wife.  Yery  earlj  in  the  morning 
the  wife  left  with  her  children  for  her  own  house*  and  on  the  road  she  was 
fired  at  and  killed  by  her  husband,  who  was  concealed  in  the  bushes  at  the 
side  of  the  road.  The  gun  used  by  him  belonged  to  one  of  his  relatives  with 
whom  he  had  been  staying,  and  was  taken  from  the  relative's  house  the  night 
before  the  homicide  was  committed.  As  soon  as  the  gun  was  fired  the  pris- 
oner made  his  escape,  and,  after  eluding  a  vigilant  search,  made  by  the  neigh- 
bors for  several  days,  the  prisoner  surrendered  himself  to  some  of  his  relatives, 
who  carried  him  to  jaiL  The  only  defense  relied  upon  was  insanity,  and  upon 
this  subject  the  testimony  tended  to  show  that  on  the  tenth  of  June,  1884,  the 
defendant  was  committed  to  the  lunatic  asylum  by  the  judge  of  probate,  after 
the  usual  examination;  one  of  the  physicians  who  participated  in  the  exami- 
nation testifying,  in  substance,  that  he  then  thought  the  defendant  was  suffer- 
ing either  from  hypochondria  or  monomania,  induced  by  dyspepsia  or  indiges- 
tion, and  that  the  main  reason  for  sending  him  to  the  asylum  was  that  he 
could  there  get  regular  attention,  and  have  his  diet  controlled, — that  he  '^bent 
the  law  a  little  in  sending  him  to  the  asylum."  After  remaining  in  the  asy- 
lum from  four  to  six  months,  the  defendant  returned,  and  continued  to  live 
in  the  neighborhood,  staying  sometimes  with  one  of  his  relatives,  and  some- 
times with  another,  until  the  twenty-sixth  of  September,  1886,  when  the  hom- 
icide was  committed, — a  period  of  nearly  two  years.  There  was  no  evidence 
that  he  had  been  formally  discharged  from  the  asylum  as  cured  of  his  malady, 
the  only  testimony  upon  that  subject  being  the  statement  made  to  one  of  the  wit- 
nesses by  the  defendant,  after  the  homicide  was  committed,  '*  that  he  had  never 
been  dismissed  from  the  asylum  as  yet;  that  he  was  out  on  six  months^  trial ;" 
together  with  the  circumstance  that  he  had  been  allowed  to  go  at  large  in  the 
community,  without  any  restraint,  for  nearly  two  years.  There  was  also  tes- 
timony adduced  as  to  the  conduct  and  demeanor  of  the  defendant  after  his  re- 
turn from  the  asylum. 

The  grounds  of  appeal  are  as  follows:  *'(1)  Because  his  honor  erred  in 
charging  the  jury  that  the  presumption  of  Insanity  was  destroyed  by  defend- 
ant's release  from  the  asylum.  (2)  Because  his  honor  erred  in  charging  upon 
the  facts  as  follows:  '  That  he  [the  defendant]  says  he  was  released  from  Caa 
asylum  on  a  trial  of  six  months,  when  the  defendant  had  not  testified  in  the 
case.*  (8)  Because  hii|  honor  erred  in  charging:  <  That  if  he  [meaning  the 
defendant]  was  reported  to  have  been  cured,  then  that  would  begin  the  pre- 
sumption of  sound  mind;'  this  being  calculated  to  mislead  the  jury,  as  there 
wiis  absolutely  no  testimony  showing  or  tending  to  show  he  had  been  by  the 
authorities  of  the  lunatic  asylum  reported  as  cured.  (4)  Because,  their  being 
no  evidence  as  to  how  or  why  the  defendant  came  to  be  out  of  the  asylum,  the 
following  charge  of  his  honor  was  calculated  to  mislead  the  jury,  and  was  there- 
fore error,  to- wit:  *  You  take  all  the  facts,  the  fact  of  his  being  sent  to  the 
asylum,  and  of  his  being  released,  and  that  destroying  the  presumption  of  un- 
sound mind, — ^that  puts  him  upon  the  footing  of  other  men. '  (5)  Because  his 
honor  erred  in  assuming,  in  his  charge  to  the  jury,  that  the  defendant  had 
been  released  from  the  lunatic  asylum.  (6)  Because  the  presumption  of  in- 
sanity could  not  be  overcome  by  anything  short  of  positive  proof  of  his  final 
discharge  from  the  asylum,  and  his  honor  erred  in  not  so  charging." 

It  will  be  observed  that  these  exceptions  proceed  mainly  upon  the  idea  that 
the  circuit  judge  in  his  charge  to  the  jury  has  violated  section  26,  art.  4, 
Const.,  which  reads  as  follows:  "Judges  shall  not  charge  juries  in  respeet  to 
matters  of  fact,  but  may  state  the  testimony  and  declare  the  law."  This  pro- 
vision of  the  constitution  has  been  construed  in  several  cases  by  this  court, 
and  in  State  v.  WTiitet  15  S.  G.  381,  where  the  previous  cases  were  cited,  it  is 
said  '*that  the  real  object  of  this  clause  of  the  constitution  is  to  leave  the  de- 
cision of  all  questions  of  fact  to  the  jury  exclusively,  uninfluenced  by  any  ex- 
pressions of  opinion  by  the  j udge.    *    *    *    The  j udge  is  not  expected  to  con- 
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fine  himself  to  a  mere  statement  or  r^etition  of  the  testimony  as  it  was  deliv- 
ered* but  may  place  it  before  the  jury  in  the  order  in  which  it  relates  to  the 
propositions  which  it  is  adduced  to  support  or  contradict,  by  pointing  out  the 
questions  of  fact  which  arise,  and  calling  the  attention  of  the  jury  to  the  ev- 
idence applicable  to  such  questions;  yet  he  should  carefully  avoid  expressing 
any  opinion  which  he  may  have  formed  from  the  facts,  leaving  it  for  the  jury 
to  draw  their  own  conclusions,  unbiased  by  any  impressions  which  the  testi- 
mony may  have  made  upon  the  mind  of  the  judge. "  Testing  the  charge  in 
this  case  by  the  rule  thus  laid  down,  we  are  unable  to  discover  wherein  it  has 
been  violated.  The  entire  charge,  as  taken  down  by  the  stenographer,  to- 
gether with  the  corrections  made  therein  by  the  circuit  judge  in  his  report, 
is  incorporated  in  the  "case,"  and  a  careful  examination  of  it,  as  a  whole, 
fails  to  disclose  any  ground  for  the  several  allegations  of  error.  As  we  have 
frequently  had  occasion  to  say,  it  will  not  do  to  take  up  detached  extracts  from 
the  charge,  but  it  must  be  considered  as  a  whole;  especially  must  the  language 
objected  to  be  considered  in  the  connection  in  which  it  was  used,  and  not  sep- 
arated from  the  context.  So  considering  the  charge  in  this  case,  it  will  be 
found  that  the  language  specially  objected  to  was  used  merely  as  a  statement 
of  the  testimony  applicable  to  the  questions  which  had  been  pointed  out  as 
arising  in  the  case;  and  this,  clearly,  cannot  be  regarded  as  any  violation  of 
the  constitutional  provision.  The  main,  and  in  fact  the  only,  issue  really  in- 
volved in  the  case  was  whether  the  defendant  was  insane  at  the  time  the  hom- 
icide was  committed.  Upon  this  issue  the  jury  were  properly  instructed  that 
all  persons  are  presumed  to  be  sane  until  the  contrary  appears,  and  then  the 
lury  were  told  that  the  fact  that  the  defendant  had  been  committed  to  the 
lunatic  asylum  would  be  sufQcient  to  rebut  such  presumption  in  this  casa 
The  jury  were  then  further  instructed  that,  after  insanity  was  once  established 
to  their  satisfaction,  the  presumption  would  be  that  such  a  condition  of  the 
mind  would  continue  until  it  in  turn  was  rebutted  by  the  evidence,  and  their 
attention  was  called  to  the  several  facts  and  circumstances  relied  on  to  rebut 
such  presumption.  We  do  not  see  that  the  circuit  judge  anywhere  expressed, 
or  even  intimated,  any  opinion  as  to  any  of  these  matters;  but,  on  the  con- 
trary, he  simply  collated  the  facts  and  circumstances  appearing  in  the  testi- 
mony, applicable  to  the  issues  involved,  leaving  it  to  the  jury  to  decide  for 
themselves  each  question  of  fact  as  it  arose.  We  do  not  deem  it  at  all  neces- 
sary that  a  circuit  judge,  after  having  once  instructed  the  jury  that  "the  facts 
are  for  you  exclusively,  and  of  these  facts  you  are  the  sole  judges,"  as  was 
done  in  this  case,  should,  when  stating  the  testimony  applicable  to  the  several 
issues  involved,  precede  each  statement  with  an  "if," — "if  they  believed  each 
of  the  facts  so  stated." 

Some  of  the  exceptions  seem  to  imply  that  the  circuit  judge  misstated  the 
testimony  in  some  particulars.  If  this  were  so,  (though  we  find  no  evidence 
of  it,)  it  would  constitute  no  error  of  law  of  which  this  court  could  take  cog- 
nizance. If  testimony  is  incorrectly  stated  to  the  jury,  or  reference  to  some 
material  testimony  omitted  in  the  charge,  the  proper  remedy  is  to  call  the  at- 
tention of  the  judge  to  such  error  or  omission  at  the  time,  or  at  least  to  move 
for  a  new  trial  before  the  circuit  court  upon  that  ground.  State  v.  Jones,  21 
S.  C.  596. 

In  answer  to  the  sixth  exception  it  would  be  sufficient  to  say  that  there  was 
no  request  to  charge  the  proposition  there  insisted  upon.  But,  even  if  Buch 
a  request  had  been  submitted,  we  are  not  prepared  to  say  that  there  would 
have  been  any  error  of  law  in  refusing  it.  We  could  not  say,  as  matter  of 
law,  that  where  insanity  has  once  been  established  by  the  fact  that  the  person 
in  question  has  been  committed  to  the  lunatic  asylum*  the  presumption  is  that 
the  same  state  of  mind  continues  to  exist  until  it  has  been  overthrown  by 
proof  of  a  final  discharge  from  the  asylum.  Such  a  presumption  may  be  re- 
butted by  any  satisfactory  evidence  of  restoration  to  sanity,  and  there  may  be 
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evidenee  of  such  restoration  quite  as  satisfactory  as  a  formal  discharge  by  the 
anthorities  of  the  asylum. 

There  are  two  other  specifications  of  error  relied  on  in  the  argument  here* 
which,  though  not  covered  by  the  exceptions,  may,  under  the  rule  laid  down 
In  the  case  of  State  v.  McNinoh,  12  S.  C.  89,  in  favorem  vita,  be  considered 
by  this  court.  The  first  is  that  the  circuit  judge  violated  the  rule  in  telling 
the  jury  what  was  the  motive  of  the  defendant  in  taking  the  life  of  his  wife, 
and  the  second  is  in  using  this  language  in  his*ctiarge  to  the  jury:  "The 
diabolical  homicide  is  not  denied,  provided  the  person  who  did  it  is  not  mor- 
ally responsible.  **  The  first  has,  in  effect,  already  been  disposed  of  by  the 
remarks  hereinbefore  made  as  to  the  statement  of  the  testimony  by  the  judge, 
which  was  manifestly  not  designed  or  calculated  to  convey  to  the  jury  any 
impressions  which  the  testimony  had  made  upon  the  mind  of  the  judge,  but 
simply  a  statement  of  what  had  been  testified  to.  As  to  the  second,  it  was 
clearly  not  the  expression  or  intimation  of  any  opinion  formed  by  the  judge 
as  to  any  of  the  issues  of  fact  involved.  The  only  issue  really  raised  in  the 
case  was  as  to  the  insanity  of  the  accused,  and  tlie  character  or  degree  of  the 
homicide  was  not,  and  could  not  have  been,  brought  in  question.  In  this  re- 
spect the  case  differs  very  materially  from  the  case  of  at4ite  v.  White,  15  S. 
C.  881,  relied  on  by  the  counsel  for  appeUant.  There  the  character  and  de> 
gree  of  the  homicide  was  one  of  the  issues  Involved,  and  when  the  judge  told 
the  jury  **that  no  doubt  a  cruel,  brutal,  and  savage  homicide  had  been  com- 
mitted," he  expressed  in  very  plain  and  forcible  terms  his  opinion  as  to  one 
of  the  issues  involved.  Here,  however,  it  was  wholly  immaterial  to  the  only 
defense  interposed  what  was  the  character  of  the  homicide;  indeed,  the  fact 
Uiat  it  was  attended  with  circumstances  of  atrocity  might  be  regarded,  as  is 
often  urged,  as  a  circumstance  in  favor  of  the  view  upon  which  the  entire  de- 
fense was  based, — that  the  perpetrator  of  an  offense  so  atrocious  must  have 
been  insane. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed,  and  that  the  case  be  remanded  to  that  court,  for  the  purpose  of  hav- 
ing a  new  day  assigned  for  the  execution  of  the  sentence  heretofore  imposed. 

SiMPsOK,  C.  J.t  and  McGowak,  J.,  concur. 

(27  S.  C.  616)  «  ^ 

StATB  «.  BOBINSON. 

{Sv/prems  Court  of  South  CaroUma,    Jaooary  6, 1888.) 

I.  HomoiDB—lNSAimT— Instruction. 

A  refusal  to  charge  a  jury  as  to  what  may  be  done  with  a  defendant  who  baa 
pleaded  insanity,  if  ibund  to  be  insane  in  fact,  Is  not  error,  as  it  is  a  matter  outside 
of  the  case. 
3.  CKiMiNAi  Law— iNSTBUOTiONs— Rbasonabln  Doubt. 

In  explaining  reasonable  doubt,  the  oourt  instructed,  that  it  was  a  doubt  growixiff 
out  of  tne  facts  of  the  case,  and  not  a  doabt  generated  by  sympathy  for  the  aooaae£ 
Held  not  error,  and  not  an  expression  of  an  opinion  as  to  the  laots.' 
8.  Indictment— Conclusion— Variancb  from  Pbbsobib]u>  Fobm. 

An  Indictment  in  South  Carolina  concluding  **  against  the  peace  and  dignity  of  the 
same  state  aforesaid, "  when  Const,  art.  4,  S  81,  declares  that  "all  indictments  shall 
conclude  *  against  the  peace  and  dignity  of  the  state,' "  is  not  Invalid  by  reason  of  the 
varianoeu 

*  A  reasonable  doubt  is  one  for  which  a  sensible  man  can  give  a  good  reason,  based  on 
the  evidence  or  want  of  evidence.  It  is  such  a  doubt  as  a  sensible  man  would  act  upon, 
or  decline  to  act  upon,  in  his  own  concerns.    XT.  S.  v.  Jones,  81  Fed.  Rep.  718. 

Respecting  ** reasonable  doubt"  in  criminal  cases,  see  Eiiarr*s  Appeal.  (Pa.)  9  Atl. 


Rep.  ^;  People  v.  Lee  Sare  Bo,  (CaL)  14  Pac.  Rep.  aiO;  McCuUough  v.  State,  (Tax.)  5 
S.  W.  Rep.  175;  White  v.  Btate,  (Tex.)  8  S.  W.  Rep.  710,  and  note;  U.  S.  v.  Jaoksoa,  m 
Fed.  Rep.  508.  and  note;  People  v.  Kemaghan,  (Cal.)  14  Pac.  Rep.  566;  Cowan  v.  State, 
(Neb.)  &  N.  V.  Rep.  405.  -o»v  r.,y 
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Appeal  from  general  sessions  circuit  court  of  Beaufort  county;  Withsr- 
spooN,  Judge. 

Defendant,  Sye  Bobinson,  appeals  from  judgment  of  conyiction  under  an 
indictment  for  murder. 

Mr.  HoTJoe^  for  i^>pellant.    Mr.  3£urphy»  for  the  State. 

McIvjcR,  J.  Under  an  indictment  for  murder,  the  defendant  was  convicted* 
and  appeals  upon  the  several  grounds  set  out  in  the  record. 

The  defense  relied  on  was  that  the  prisoner  was  Insane  at  the  time  the  de- 
ceased was  killed.  It  does  not  appear  that  the  prisoner  was  claimed  to  be  in* 
sane  at  the  time  of  the  trial,  and  therefore  incompetent  to  conduct  his  own 
defense,  or  instruct  counsel  in  the  management  of  his  case,  and  hence  we  need 
not  consider  what  would  have  been  the  proper  course  in  such  an  event. 

The  first  error  assigned,  covered  by  the  first  and  second  exceptions,  is  that 
the  circuit  judge  refused  to  charge  the  jury,  as  requested  by  the  counsel  for 
defendant,  "that,  if  the  defendant  is  proved  upon  this  trial  to  be  non  oompaa 
mentis,  the  court  is  authorized  to  send  him  to  the  asylum;"  saying  "that  said 
request  involved  matters  outside  of  the  case."  We  agree  with  the  circuit 
judge,  as  this  was  a  matter  with  which  the  jury  had  no  concern.  The  entire 
charge  to  the  jury  seems  to  be  set  out  in  the  "case,"  from  which  it  appears 
that  the  jury  were  fully  instructed  as  to  the  law  of  insanity,  and  its  effect,  if 
established,  so  far  as  the  province  of  the  jury  was  concerned.  They  were  ex- 
plicitly told  that,  if  they  believed  the  prisoner  was  insane  at  the  time  the  hom- 
icide was  committed,  be  must  be  acquitted;  and  it  would  have  been  wholly 
outside  of  the  issue  which  the  jury  were  called  upon  to  try,  to  inform  them  as 
to  what  authority  had  been  conferred  by  statute  upon  the  judge  in  the  event 
that  the  prisoner  should  prove  to  be  insane  at  the  time  of  the  trial.  That  was 
a  matter  with  which  the  jury  had  nothing  whatever  to  do.  Tlie  province  of 
the  jury  was  simply  to  pass  upon  the  issues  of  fact  arising  in  the  case,  and 
they  had  nothing  to  do  with  the  consequences  of  their  verdict.  State  v.  BUh 
14  S.  C.  415.    See,  also,  State  v.  Coleman,  20  S.  C.  454,  455. 

The  third,  fourth,  fifth,  and  sixth  exceptions  all  impute  error  to  the  circuit 
judge,  in  various  forms,  for  violating  the  provisions  of  the  constitution  in 
charging  on  the  facts.  A  careful  consideration  of  the  charge  fails  to  disclose 
a  single  instance  in  which  the  circuit  judge  either  expressed  or  intimated  any 
opinion  as  to  the  facts.  The  main  ground  of  complaint  seems  to  be  his  cau- 
tions to  the  jury  not  to  allow  their  sympathies  to  influence  their  verdict.  In 
this  there  s  u  rely  was  no  error.  The  language  of  the  circuit  j  udge  which  seems 
to  be  specially  relied  upon  in  support  of  this  allegation  of  error  is  taken  from 
that  portion  of  the  charge  in  whk$h  the  judge  is  explaining  to  the  jury  what 
is  a  reasonable  doubt,— that  it  must  be  a  doubt  growing  out  of  the  facts  of 
the  case,  and  not  a  doubt  generated  by  sympathy  for  Uie  accused.  In  this 
there  was  certainly  no  error,  nor  is  it  any  intimation  of  the  opinion  of  the 
circuit  judge  as  to  any  of  the  issues  of  fact  involved.  It  was  simply  a  proper 
instruction  for  the  guidance  of  the  jury  in  forming  their  own  opinion  as  to 
the  facts,  uninfluenced  by  improper  considerations,  or  mere  conjecture,  not 
based  upon  any  fact  appearing  in  the  case  relevant  to  the  issues  involved. 

The  only  remaining  inquiry  is  whether  there  whs  any  eiTor  in  refusing  the 
motion  in  arrest  of  judgment.  The  indictment  concludes  in  these  words, 
"against  the  peace  and  dignity  of  the  same  state  aforesaid,"  whereas  the  con- 
stitution, in  article  4,  §  81,  declares  that  "all  indictments  shall  conclude  <  against 
the  peace  and  dignity  of  the  state.'"  It  will  be  observed  that  all  the  words  re- 
quired by  the  constitution  are  found  in  this  indictment,  and  the  only  difference 
is  that  two  additional  words,  "same"  and  "aforesaid,"  not  in  the  constitu- 
tional provision,  are  used  in  this  indictment.  The  question,  therefore,  is 
whether  th^e  additional  words  vitiate  the  indictment.  It  is  quite  clear  that 
the  added  words  do  not  in  the  slightest  degree  vary  the  sense,  nor  do  they 
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obscure  it,  but,  on  the  contrary,  rather  make  the  language  more  plain  and 
pointed.  In  the  previous  part  of  the  section  it  is  declared  that  ''all  prosecu- 
tions shall  be  conducted  in  the  name  of  the  state  of  South  Carolina;"  and  the 
additional  words  found  in  the  conclusion  of  this  indictment — "same"  and 
''aforesaid" — only  serve  to  point  more  plainly  and  distinctly  to  the  particular 
state  whose  peace  and  dignity  has  been  violated.  The  question,  however,  has 
been  adjudicated  in  this  state  in  favor  of  the  view  which  we  adopt, — that  the 
conclusion  of  this  indictment  substantially  conforms  to  the  requirement  of  the 
constitution.  State  v.  Washington,  1  Bay,  120;  State  y.  Anthony,  1  McGord* 
285.  It  is  argued,  however,  that  these  decisions  were  made  under  the  consK- 
tution  of  1790,  in  which  the  words  prescribed  for  the  conclusion  of  an  indict- 
ment were  not  placed  within  quotation  marks,  whereas  in  the  present  consti- 
tution such  words  are  placed  within  quotation  marks,  showing  that  it  is  nec- 
essaiy  to  use  the  prescribed  words,  and  no  otiiers.  While  we  must  confess 
that  we  are  unable  to  perceive  the  force  of  this  argument,  it  will  not  be  nec- 
essary to  consider  it  further,  inasmuch  as  the  fact  upon  which  it  is  based  is 
wanting.  In  the  constitution  of  1790,  as  it  appears  in  1  St.,  at  page  189,  the 
words  in  which  every  indictment  is  required  to  conclude  are  placed  within 
quotation  marks,  just  like  the  words  now  prescribed  by  the  present  constitu- 
tion, and  hence  the  cases  above  cited  are  direct  authority  for  the  conclusion 
herein  adopted.  It  seems  to  us  that  the  correct  view  of  the  matter  was  taken 
in  the  case  of  State  v.  Hill,  19  S.  C.  435.  In  that  case  one  of  the  grounds  of 
the  motion  in  arrest  of  judgment  was  that  the  writ  of  uenire  did  not  run  in 
the  name  of  the  state  of  South  Carolina,  as  required  by  section  31  of  article  4 
of  the  present  constitution.  The  writ  commenced:  *^T7ie  State  qf  South  Car- 
olina, County  of  Spartanburg,  To  the  STieriff  of  Spartanburg  County,** — and 
it  was  held  that  the  addition  of  the  words  "County  of  Spartanburg"  did  not 
impair  the  validity  of  the  mandate,  as  they  might  be  regarded  as  surplusage. 
So  here,  although  the  constitution  requires  that  all  indictments  shall  conclude 
"against  the  peace  and  dignity  of  the  state,"  yet  the  concluding  words  of  this 
indictment,  "against  the  peace  and  dignity  of  the  same  state  aforesaid,**  is  a 
substantial  compliance  with  the  mandate  of  the  constitution,  as  the  words 
italicized  may  be  regarded  as  mere  surplusage. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed, and  that  the  case  be  remanded  to  the  court  of  general  sessions  for 
Beaufort  county,  in  the  state  of  South  Carolina,  in  order  that  a  new  day  may 
be  assigned  for  the  execution  of  the  sentence  heretofore  imposed  upon  the  de- 
fendant, by  the  said  court  of  general  sessions. 

Simpson,  C.  J.»  and  MoGowan,  J.,  concur. 

(84  Va.  34) 

)fooN's  Adm'b  V.  Wbllfobd,  Judge. 
(Supreme  Cotvrt  of  Appeals  of  Virginia,    November  17, 1887.) 

1.  MoRTOAOBs—FoBKCiiOsnRE— Parties. 

A  oorporation  mortgaged  aU  its  assets,  and  suite  were  institated  for  f oredosore. 
An  unsecured  judgment  creditor,  whose  judgment  was  obtained  subsequent  to  the 
execution  of  the  mortgage,  filed  a  petition  praying  to  be  admitted  as  a  party  de- 
fendant, field,  that  he  had  such  an  interest  in  the  subject-matter  of  the  suit  as  en- 
titled him  to  be  admitted  as  party  to  the  same. 

a.  Mandamus— To  Compbl  Admission  as  Pabtt  to  Suit— Remedy  bt  Appkai.. 

On  refusal  of  the  petition  of  an  unsecured  judgment  creditor  of  a  oorporation  to 
be  admitted  as  a  party  to  foreclosure  proceedings  pending,  upon  a  mortgage  given 
by  a  oorporation,  the  creditor's  remedy  is  by  appeal,  and  not  mandamus. 

8.  Same— Return  of  Judge— Objectionable  Mattbb— Rbsponbitenbss. 

In  Ms  petition  for  a  mcmdamus  to  compel  the  judge  of  the  circuit  court  to  grant 
a  certain  order,  counsel  for  the  petitioner  made  implied  charges  agidnst  the  fair 
ness  and  good  conduct  of  the  judge  in  the  matter.  The  return  of  the  judge  charao 
terized  the  aUegations  as  **  irrelevant  and  impertinent,    *   •    *    and  thrust  [by 
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coiin9el]  before  this  court  under  his  privilege  as  counseL  "    On  motion  to  require 


fts  the  latter  was  caused  by,  and  responsive  to,  the  former,  the  motion  would  be  de- 
nied. 

Application  for  writ  of  mandamus. 

This  is  an  application  for  a  peremptory  writ  of  mandamus  to  the  Honora- 
ble Beverly  R.  Wellford,  Judge  of  the  circuit  court  of  the  dty  of  Richmond, 
to  permit  petitioner  to  be  made  party  to  a  certain  suit. 

R.  T.  Hubard  and  Edgar  Allan,  for  petitioner.  W.  W.  Gordon,  Christian 
dk  Christian,  Johnston,  Williams  d  Boulware,  and  €hiy  d  QiUiamp  for  re* 
spondent. 

Fauntleroy,  J.  The  administrator  of  George  Moon,  deceased,  on  the 
second  day  of  July.  1886,  recovered  a  judgment  in  the  circuit  court  of  the  city 
of  Richmond  for  $3,000,  with  interest  from  July  2,  1884,  and  costs,  against 
the  Richmond  &  Alleghany  Railroad  Company,  for  damages  for  the  killing  of 
his  said  intestate.  Moon,  on  the  said  defendant's  railroad.  Previously  to  the 
recovery  of  the  said  judgment,  the  said  Richmond  ft  Alleghany  Railroad  Com- 
pany bad  made  and  recorded  two  mortgage  or  trust  deeds,  embracing  all  or 
most  of  the  assets  of  the  said  company.  Suits  were  instituted  in  the  said  cir- 
cuit court  of  the  city  of  Richmond  by  the  trustee  in  the  said  mortgage  or 
trust  deeds  to  compel  liquidation,  and  to  enforce  the  execution  or  foreclosure 
of  the  said  mortgages,  and  subject  the  entire  assets  of  the  said  railroad  com- 
pany to  the  payment  of  its  debts  in  proper  order  of  liens,  etc.  Receivers  were 
appointed  by  the  said  circuit  court  to  take  charge  of  the  said  defendant  rail- 
road, and  all  its  property,  and  to  operate  the  road,  which  was  insolvent 
Pending  these  suite,  on  the  ninth  day  of  December,  1886,  the  appellant  here. 
Moon's  administrator,  by  his  counsel,  presented  to  the  said  circuit  court  a  pe- 
tition on  behalf  of  himself,  and  of  all  other  of  the  unsecured  creditors  of  che 
said  Richmond  &  Alleghany  Railroad  Company  who  should  elect  to  come  in 
and  contribute,  etc.,  and  praying  that  the  said  administrator,  and  said  other 
unsecured  creditors  of  the  said  company,  might  be  admitted  and  made  parties 
defendant  to  the  said  suits,  whose  object  was  to  sell  and  administer  all  of  the 
assets,  real  and  personal,  of  the  said  corporation;  and  be  thus  admitted  and 
enabled  to  defend  their  rights,  and  to  procure  payment  of  their  debts  out  ot 
the  assets  of  the  said  railroad  company  involved  in  the  said  suits,  and  con- 
tended for  by  the  said  trustees,  to  the  exclusion  of  the  said  Moon's  estate. 
On  motion,  the  said  circuit  court  of  the  city  of  Richmond  refused  leave  to 
Moon's  administrator  to  file  his  said  petition,  or  to  allow  him  or  the  other  un- 
secured creditors  to  become  parties  to  the  pending  suits  for  foreclosure  of  the 
mortgage  deeds;  directing  them,  for  relief,  to  the  master  commissioner,  or  to 
a  separate  and  independent  suit  of  their  own.  To  this  ruling  Moon's  admin- 
istrator excepted;  and  he  presented  his  petition  to  the  judges  of  this  court 
praying  for  its  writ  of  peremptory  mandamus  to  the  appellee,  the  Honorable 
Beverly  R.  Wellford,  judge  of  the  said  circuit  court  of  the  city  of  Richmond, 
commanding  him  to  permit  the  administrator  of  Moon,  for  himself  and  other 
unsecured  creditors,  to  be  made  parties  to  the  said  foreclosure  suits  already 
pending  in  the  said  court  against  the  said  Richmond  &  Alleghany  Railroad 
Company,  with  leave  to  file  a  cross-bill  in  the  said  pending  suits;  and  pray- 
ing, m  the  alternative,  that,  in  the  event  that  this  court  shall  consider  that 
the  petitioner  has  mistaken  his  remedy,  by  mandamus,  the  petition  be  not 
wholly  dismissed,  but  be  held  and  taken  as  a  petition  for  appeal  from  and  su- 
persedeas to  the  order  or  judgment  of  the  circuit  court  refusing  leave  to  file 
the  petition  tendered,  either  as  a  petition  or  cross-bill.  On  this  petition  there 
issued  from  this  court  a  rule  nisi  on  the  said  judge  of  the  circuit  court,  to 
which  rule  he  has  made  return  and  answer,  to  which  return  and  answer 
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Moon^s  administrator  has  demurred,  as  insufficient  in  law,  and  objeeting 
strenuously,  upon  the  argument  of  the  legal  question  presented  for  the  con- 
sideration of  this  court  by  the  pleadings,  to  certain  parts  or  expressions  of  the 
said  return,  as  unfit,  impertinent,  and  scandalous.  The  counsel  for  Moon's 
administrator  moves  this  court  to  require  the  respondent  to  the  rule  to  purge 
his  said  return  by  striking  out  the  alleged  .objectionable  portions  of  his  le- 
turn. 

While  this  court  is  not  the  forum  for  the  adjudications  of  the  unpleasant 
pei-sonal  matters  between  the  counsel  for  petitioner  and  the  judge  of  the  dr* 
cult  court  of  the  city  of  Richmond  which  have  been  put  at  issue  by  the  state- 
ments or  implications  made  in  the  petition, — ^which  are  met  and  repelled  by 
the  said  judge  in  his  return  to  the  rule,  and  characterized  therein  as  ** irrele- 
vant and  impertinent  allegations,  apparently  introduced  for  the  mere  purpose 
of  impugning  this  respondent's  motives  in  his  judicial  actions,"  and  *'tlurust 
before  this  court  under  his  privilege  as  counsel,"  etc., — ^yet  inasmuch  as  the 
objection  has  been  made,  and  a  specific  motion  presented  and  pressed  in  argu- 
ment before  this  court,  by  the  counsel  for  petitioner,  for  an  oMer  to  be  passed 
by  this  court  requiring  the  respondent  to  the  rule  niH  to  purge  his  return  by 
striking  out  the  said  portions  thereof  objected  to  as  personally  and  profes- 
sionally offensive  to  the  said  counsel,  we  deem  it  proper  to  say  that  the  alle- 
gations and  tone  of  the  petition  tor  Sk  fnandamtM  '*  clothed  the  simple  legal 
question  which  it  was  the  only  legitimate  office  of  the  petition  to  present  with 
*  *  *  implied  charges  against  the  fairness  and  good  conduct  of  the  judge, 
whose  decision  was  sought  to  be  reviewed  in  simulations  which,  both  as  a 
judge  and  as  a  man,  he  bad  the  right  to  repel  with  indignant  sensibility,  and 
that  the  portions  of  the  return  objected  to  were  caused  by  the  charges  and  im- 
plications in  the  petition  to  which  they  are  responsive.  The  petition  contains 
much  which  has,  and  can  have,  no  logical  or  pertinent  connection  with  the 
question  whether  the  judge  of  the  circuit  court  decided  rightly  or  erroneously 
in  refusing  leave  to  file  the  petition  of  Moon's  administrator  to  admit  him  to 
be  a  party  to  the  pending  suits,  in  which  he  sought  then  to  intervene;  and 
which  said  matters,  set  forth  in  the  said  petition,  the  said  judge  considered  to 
have  been  introduced  to  illustrate  and  support  a  charge  of  partiality  and  in- 
justice, as  displayed  in  his  judicial  action  towards  the  counsel  or  his  cause, 
although  it  is  but  just  to  the  distinguished  and  able  oouusel  for  petitioner  to 
remark  that  he  disclaims  such  a  purpose  or  motive  beyond  what  he  deemed 
to  be  his  clear  right  and  duty  to  present  the  whole  action  of  the  court  below 
in  the  case  which  he  sought  to  have  reviewed.  And  though,  for  the  reasons 
assigned,  we  overrule  the  motion  to  require  respondent  to  purge  his  return 
to  the  rule,  we  do  not,  in  so  doing,  sanction  the  harsh  and  objectionable  mat- 
ter contained  in  either  the  petition,  or  the  return  to  the  rule. 

The  main  questions,  however,  for  this  court  to  determine,  are:  FirH. 
Whether  the  circuit  court  of  the  city  of  Richmond  erred  in  refusing  the  prayer 
of  the  petitioner,  Moon's  administrator,  for  himself  and  other  unsecured  cred- 
itors of  the  Richmond  Sc  Alleghany  Railroad  Company,  to  be  admitted  parties 
defendant  to  the  pending  suits  against  the  said  company,  whose  object  and 
effect  embraced  the  sale  and  administration  of  all  the  property,  privileges,  and 
avails  of  their  judgment  debtor.  Second.  If  the  court  did  err  in  so  doing, 
is  mandamus  or  appeal  the  proper  mode  of  redress  in  the  case?  We  are  of 
opinion  that  Moon's  administrator  had  a  plain  and  adequate  remedy  by  oppeaZ, 
and  that  this  is  not  a  case  for  mandamtia,  because  the  judge  of  the  circuit 
court,  in  his  response  to  the  rule,  says  that  "in  refusing  the  motion  of  the  said 
petitioner  to  file  his  petition  of  December  9,  1886,  or  to  file  the  same  as  a 
cross-bill  in  the  causes  referred  to,  he  was  acting  in  his  judicial  capacity,  and 
that  his  several  decisions  and  rulings  complained  of  were  made  by  him  (nfier 
mature  consideration  of  the  petition  and  the  whole  record  in  said  causes,  and 
according  to  his  views  of  the  law.  '*  It  is  therefore  adjudged  that  the  rule  i^M 
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be  discharged,  and  the  prayer  for  the  writ  of  mandamtu  be  denied,  but  with- 
out costs.  To  file  a  petition,  or  to  become  a  party  by  it  in  a  pending  suit,  is 
not  a  matter  independent  of  the  ''leave  of  the  court;"  which  leave  the  oourt 
may,  in  its  discretion,  grant  or  refuse.  But  this  discretion  most  be  a  "sound 
discretion,**  as  in  other  cases;  for  instance,  as  in  the  matter  of  directing  or 
refusing  an  issne  out  of  chancery.  It  may  err  in  the  exercise  of  this  discre- 
tionary power,  and  its  decision  is  subject  to  the  revisory  Jurisdiction  of  this 
court,  and  this  revision  can  be  liad  by  appeal.  The  motion  itself  for  leave  to 
file,  or  to  be  made  a  party,  is  a  proceeding  in  court  to  which  the  fnover  is  a 
party,  if  no  others,  and  if  his  motion  be  overruled,  he  may  except  to  and  ap- 
peal from  the  ruling  in  this  ex  parte  proceeding,  in  which  he  may  have  vital 
and  imperiled  interests.  The  mover  is  a  party  to  his  motion,  and,  as  such, 
may  appeal,  though  he  be  no  party  as  yet  to  the  original  suits  in  which  he 
seeks  to  intervene,  and  though  there  is  as  yet  no  appeal  in  those  canses. 
The  petitioner,  as  administrator  of  Moon,  represents  a  Judgment  of  large 
amount  against  the  Richmond  &  Alleghany  Railroad  Company,  and  it  is  one 
of  the  unsecured  debts.  As  such,  its  payment  must  be  contended  for  against 
the  original  parties  to  the  said  suits,  and  the  administrator  of  Moon  must  liti- 
gate for  it,  and  compel,  if  he  can,  the  appropriation  of  such  of  the  assets  of 
the  debtor  company  as  by  discovery  or  otherwise  may  be  found  applicable. 
It  will  require  earnest  litigation  by  any  creditor  who  is  not  among  the  secured 
in  the  said  mortgage  deeds  of  trust.  He  will  have  to  watch  the  administra- 
tion of  the  trust  affairs  vigilantly,  and  to  resist  any  mismanagement  of  or- 
mlsapplication  of  the  assets.  And  the  petitioner,  as  administrator  of  Moon's 
estate,  has  a  direct  and  vital  interest  in  these  suits,  instituted  for  the  very 
purpose  of  directing  the  management  and  disposition  of  the  assets,  and  so 
have  the  large  number  of  other  unsecured  creditors,  in  whose  behalf,  as  well 
as  his  own,  he  makes  his  prayer.  The  sole  right  of  exception  to  a  master 
commissioner's  report,  which  is,  now,  the  administrator  of  Moon's  only  means 
of  defending  and  litigating  the  rights  of  the  estate  of  his  intestate,  is  entirely 
insufficient.  To  deny  him  admission  to  the  pending  suits,  and  to  remand  him 
to  a  new,  distinct,  and  separate  suit,  would  only  subject  him  to  dismissal, 
with  costs,  or  to  consolidation  with  the  pending  suits, — a  roundabout  and 
costiy  substitute  for  the  admission  he  now  asks  for.  He  unquestionably  has 
large  interests  in  the  subject-matter  of  the  pending  suits, — ^interests  conflict- 
ing with  and  adverse  to  the  original  parties  thereto, — and  he  is  entitled  to  all 
le^  opportunities  and  facilities  for  defending  the  trusts  which  he  represents; 
The  petition  tendered  by  Moon's  administrator  to  the  circuit  court,  and  re- 
fused by  it,  states  a  prima  facie  case,  which,  if  properly  sustained,  entitles 
the  administrator  to  relief,  and  he  also  asks  for  a  discovery  to  wliich  he  is  en- 
titled. And  this  court  now,  entertaining  the  petition  as  a  petition  for  appeal 
and  supersedeas  to  the  ruling  of  tiie  circuit  court  of  the  city  of  Richmond 
complained  of,  is  of  opinion  to  aUow  and  award  the  prayer  of  the  petition, 
which  is  accordingly  so  ordered.  Appeal  allowed,  and  supersedeas  awarded. 
Petitioner  being  a  personal  representotive,  no  bond  is  required  of  him. 

Lewis,  P.,  absent, 

m  Va.  87) 

FisHBUBNB  et  ux.  o.  Fubgusom's  Hsms. 
{Supreme  Court  of  Appeals  of  Viirgi/nAa,    December  1, 1887.) 

t.  "WfLAXTD — UKDTTB  IVFLUBNOB. 

On  the  trial  of  a  suit  to  cancel  a  deed  of  conveyanoe  of  real  and  personal  property, 
worth  over  $5,000,  made  to  defendants  by  oompudnants*  intestate  some  months  be- 
fore his  death,  the  evldenoe  Showed  acts  evincing  insanity  on  the  part  of  the  gran- 
tor, who  was  nearly  70  years  old,  and  that  he  Buffered  from  mental  and  physical  in- 
Urmities.  and  was  subject  to  haUuoinations;  that  the  consideration,  that  the  gran- 
tees would  take  care  or  and  provide  for  him  so  long  as  grantor  should  live  or  remaSa 
with  them,  was  grossly  Inadequate,  and  defendaffts'  relation  to  decedent  such  as  to 
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bring  him  imder  their  dominioii.  Held,  that  fraud  would  be  presumed  from  the  dbc- 
cumstances,  and  where  the  evidence  is  conflioting  the  decree  of  the  trial  court,  set- 
ting aside  the  deed  for  want  of  legal  capaoitjr  in  the  grantor  to  contract,  is  entitled 
to  peculiar  weight,  unless  error  be  palpable/  • 

8.  Same. 

In  such  a  case,  the  inference  of  fraud  and  undue  influence  is  not  repelled  by  the 
allegation  that  tne  deed  was  the  consummation  of  a  previously  declared  purpose  on 
the  part  of  the  grantor,  where  the  evidence  estabUshes  inconsistent  declarations. 

8.  Sams — Undub  Intlubncb — ^iNABiLrrr  to  Contract— Insanity — ^Luoid  Intebvai^ 
When,  on  the  trial  of  an  action  to  cancel  a  deed,  a  state  of  general  derangement 
of  grantor's  mind  has  been  established,  the  party  alleging  a  lucid  interval  at  a  par- 
ticular period  to  show  sanity,  assumes  the  ourden  or  proof,  which  ought  to  go  to 
the  natural  state  of  bis  mind  and  habits,  and  not  merely  to  accidental  interviews, 
and  the  degree  of  self-possession  in  any  particular  act 

4.  EviDBNCB— Opinion— CoNTEAOTS— Mental  Abiutt. 

On  the  trial  of  a  suit  to  set  aside  a  deed  of  conveyance,  on  the  mund  that  grantor 
was  incompetent  to  understand  or  transact  business  of  any  kind,  evidence  of  non- 
professional witnesses  who  approached  plainUfFs'  intestate  on  matters  of  business, 
that  they  f  oimd  him  to  be  non  oornpoa  mentUi  giving  the  grounds  upon  which  they 
based  their  opinions,  held  admissible.* 

ft.   EgUITT— PbACTICB— AWABDINO  ISSUB  OUT  OF  ChAKOXBT. 

The  awarding  of  an  issue  out  of  chancerv,  where  the  evidence  is  conflicting  and 
produces  doubts  in  the  mind  of  the  chancellor,  rests  in  his.  sound  discretion,  and,  al- 
though subject  to  review  on  appeal,  cannot  be  predicated  upon  as  error,  as  the  ver 
diet  IS  merely  advisory. 

RicHABDSON  and  Fauntlbbot,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Franklin  county;  H.  M.  Fobd,  Judge. 

Suit  in  equity  to  set  aside  a  deed.  Isham  M.  Furguson  conveyed  certain 
real  estate  to  defendants  below,  Tipton  T.  Fishburne  and  GalUe  L.,  his  wife. 
After  the  death  of  the  grantor,  his  heirs,  John  J.  Furguson  and  Luke  Furgu- 
son, and  Henry  S.  Trout,  administrator,  instituted  suit  to  set  aside  the  d^. 
An  issue  out  of  chancery  was  awarded,  and  upon  the  verdict  of  the  jury  Gnal 
decree  rendered  for  plaintiffs  below,  setting  aside  the  deed.  Defendants  ap- 
pealed. 

O.  W.  <&  L.  C.  Hanshrough  and  /.  W.  Daniel,  for  appellants.  8.  Qriffin^ 
for  appellees. 

Lewis,  P.  This  was  a  suit  in  equity  in  the  circuit  conrt  of  Franklin 
county  to  cancel  a  conveyance  made  in  September,  1880,  by  Isham  M.  Fur- 
guson, since  deceased,  of  certain  real  estate  situate  in  Big  Lick,  now  the  city 
of  Boanoake.  After  many  depositions  had  been  taken  in  the  cause  the  court 
directed  the  following  Issues  to  be  tried  by  a  jury,  namely:  (1)  Whether  the 
deed  in  question  was  obtained  by  the  defendants,  Fishburne  and  wife*  the 
grantees  therein,  by  fraud  or  undue  influence;  and  (2)  whether  or  not,  at  the 
time  the  deed  was  executed,  the  grantor  was  incapable,  by  reason  of  disease, 
old  age.  or  other  cause,  of  clearly  understanding  its  purport  and  object, — upon 
the  trial  of  which  issues  the  complainants  were  given  the  right  to  open  and 
conclude.  After  hearing  the  evidence  the  jury  returned  a  verdict  for  the  com- 
plainants on  both  issues.  But  at  the  suggestion  of  the  court,  assented  to  by 
the  counsel,  that  the  evidence  showed  the  defendants  to  be  of  good  character, 
and  that  the  object  of  the  complainants  would  be  as  well  accomplished  by  a 
finding  in  their  favor  on  the  second  of  the  issues  alone,  the  jury  amended 
their  verdict,  so  as  to  find  for  the  defendants  on  the  first,  and  for  the  com- 
plainants on  the  second.  The  defendants  afterwards  moved  the  court  to  set 
aside  the  verdict,  and  to  decree  in  their  favor»  notwithstanding  the  verdict; 
out  the  court  overruled  the  motion,  and  entered  a  decree  canceling  the  deed* 

^  As  to  when  equity  will  grant  relief  on  the  ground  of  fraud,  confidential  relatioiis,  or 
undue  influence,  see  King  v.  Cummins,  (Vt.)  11  AtL  Rep.  727;  June  v.  Willis,  80  S'ed 
Eep.  11,  and  note. 

*  As  to  the  admissibility  of  the  opinions  of  non-expert  witnesses,  upon  the  trial  of  i» 
sues  involving  the  sanity  of  a  person,  see  State  v.  Bryant,  (Mo.)  6  S.  W.  Rep.  lOd;  8tate 
V.  Winter,  (Iowa,)  S4  N.  W.  Rep.  475,  and  note. 
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^nd  ordering  possession  of  the  property  in  oontroyersy  to  be  surrendered  to  the 
complainants.    From  this  decree  the  defendants  appealed. 

It  does  not  appear  from  the  record  that  objection  was  made  by  either  party 
in  the  court  below  to  the  awarding  of  an  issue,  but  tlie  appellanto  now  con- 
tend that  the  action  of  the  court  in  tliis  particular  was  erroneous.    We  are  of 
opinion,  however,  that  this  position  is  not  well  taken.    This  court  has  re- 
I  peatedly  decided  that  the  awarding  of  an  issue,  out  pf  chancery,  rests  in  the 

sound  discretion,  subject  to  review  on  appeal;  when  the  evidence  is  contra- 
dictory, producing  doubt  in  the  mind  of  the  chancellor,  he  may  always  direct 
an  issue,  for  the  purpose  of  informing  his  conscience;  and  be  may  approve 
the  verdict^  and  act  upon  it,  when  rendered,  or,  if  dissatisfied  with  it,  he  may 
set  it  aside,  imd  direct  another  trial  of  the  issue;  or  he  may  decide  the  cause 
\  contrary  to  the  verdict,  without  the  aid  of  another  jury,  if  in  his  judgment 

[  the  law  and  the  evidence  required  it,  for  the  verdict  is  merely  advisory.    Ip 

'  cases  of  doubt  and  difficulty,  an  issue  is  directed,  because  a  public  examin&- 

[  tion  of  the  witnesses,  where  they  can  be  boen  and  heard,  and  subjected  to  the 

.  test  of  crosB-exaniination,  ordinarily  affords  better  means  of  arriving  at  a  oor- 

I  rect  cpndusion  than  a  perusal  of  the  evidence  on  paper,  especially  where  the 

credibility  of  witnesses  is  involved.    And  in  view  of  the  voluminous  and  con- 
)  tradictory  evidence  in  the  present  case,  the  circuit  court  rightly  exercised  its 

discretion  in  directing  an  issue.  Stannard  v.  Graves^  2  CaJl,  369;  Samuel  v. 
Marshall,  8  Leigh,  567;  Wise  v.  Lamb,  9  Grat.  294;  Foioell  v.  Manson,  22 
Grat.  177;  MetterVs  Adm'r  v.  Hagan,  18  Grat.  231;  Almond  v.  Wilson,  75 
Va.  613;  Crebs  v.  Jones,  79  Va.  381;  Watt  v.  Starke,  101  U.  S.  247. 

The  next  and  principal  question  in  the  case  is  whether  there  was  error  in 
refusing  to  set  aside  the  verdict,  and  in  decreeing  for  the  plaintiffs.  And  the 
solution  o£  this  question  depends  upon  the  proper  conclusions  to  be  drawn 
from  the  evidence.  As  is  usual  in  like  cases,  the  evidence  is  conflicting,  and, 
in  addition  to  this,  the  credibility  of  one  or  more  of  the  most  important  of  the 
defendant's  witnesses  is  assailed,  so  that  the  verdict,  and  the  decree  rendered 
in  accordance  therewith,  are  entitled  to  peculiar  weight.  Indeed,  as  was  said 
in  Almond  v.  Wilson,  supra,  to  reverse  the  decree  would  be  an  unusual  ex- 
ercise of  appellate  jurisdiction,  and  in  violation  of  the  long-established  prac- 
tice of  the  court,  unless  error  be  palpable;  and  in  SnouffePs  AdmW  v.  Hans' 
brough,  79  Ya.  166,  the  rule  is  stated  in  terms  not  less  strong.  There  is  a 
great  mass  of  testimony  in  the  case,  covering  several  hundred  pages  of  the 
printed  record,  and  to  review  <^  analyze  it  all  would  be  both  tedious  and  un- 
necessary. We  have  carefully  examined  it,  however,  and  are  satisfied  there 
is  no  error  in  the  decree.  The  case  in  substance  is  simply  this:  On  the  first 
of  April;  1881,  Isham  M.  Furguson,  of  Boanoake,  departed  this  life,  childless 
and  intestate,  leaving  two  brothers  and  a  sister  his  heirs  at  law.  Afterwards, 
one  of  the  brothers  assigned  his  interest  in  the  estate  to  a  third  party,  who, 
together  with  the  heirs  whose  interest  had  not  been  assigned,  were  the  com- 
plainants in  the  court  be^ow.  On  the  fifteenth  of  September  next  preceding 
liis  death,  the  said  Furguson  conveyed  to  the  defendants  Tipton  T.  Fish- 
burne  and  wife,  the  appellants  here,  six  acres  of  land  and  his  dweUing-house 
and  out-houses  thereto  attached,  situate  in  what  was  then  the  town  of  Big 
Lick.  The  deed  also  embraced  all  the  furniture  in  the  house,  but  reserved 
for  the  grantor's  use  a  certain  designated  room  in  the  dwelling-house,  and 
the  furniture  therein,  during  his  life.  The  consideration  for  this  convey- 
ance, as  expressed  in  the  deed,  was  that  the  grantees  would  take  care  of  ^nd 
provide  for  the  grantor  (medical  bills  excepted)  so  long  as  he  should  live  ot 
remain  with  them.  It  was  also  stipulated  that  the  grantees  would  shelter  the 
grantor's  horse,  and  have  it  cared  for,  he  to  supply  the  necessary  food,  and  that 
the  room  reserved  by  the  latter  should  not  be  used  or  occupied  by  any  one  else, 
unless  by  mutual  consent  of  all  parties.  The  grantor's  signature  and  ao- 
knowledgment  of  the  deed  were  witnessed  by  W.  K.  Andrews  and  T.  F. 
v.48.B.no.8 — 37 
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Barkesdale;  there  were  no  witnesses  to  the  signatures  and  acknowledgment 
of  the  grantees.  The  value  of  the  real  estate  was  about  96,000;  the  value  of 
the  personalty  does  not  appear. 

At  the  time  the  deed  was  executed  the  grantor  had  reached  the  advanced 
age  of  nearly  70  years,  and  is  described  as  being  ''fatally  diseased*"  and 
physically  a  wreck.  For  some  time  prior  thereto  he  had  been  suffering  from 
a  combination  of  heart  and  liver  disease,  which,  In  course  of  time,  iSfected 
his  mind.  On  the  first  of  April,  1880,  his  wife  died,  to  whom  he  had  been 
long  married,  and  to  whom  he  was  much  attached.  Her  death,  super- 
added to  his  bodily  infirmities,  had  a  most  depressing  and  injurious  effect 
upon  him.  His  disease,  which  chiefly  caused  his  mental  troubles,  steadily 
grew  worse  until  his  death.  This  we  are  told  by  Dr.  Webb,  who,  for  years, 
was  his  physician,  and  who  is  one  of  the  principal  witnesses  for  the  defend* 
ants.  The  same  witness  also  testifies  that  he  first  discovered  that  the  dece- 
dent's mind  was  unbalanced  early  in  May,  1880,  a  few  weeks  after  his  wife's 
death;  that  about  that  time  he  became  the  victim  of  hallucinations  or  delu- 
sions; that  he  imagined  persons  were  plotting  against  him,  and  at  times  be- 
eame  violent,  without  provocation;  so  much  so  that  the  witness  deemed  it 
prudent  to  advise  those  around  him  not  to  leave  a  weapon  or  anything  within 
his  reach,  with  which  he  could  hurt  himself  or  others.  Many  other  witnesses 
testify  to  the  same  effect,  and  especially  to  the  great  change  in  his  condition 
immediately  after  the  death  of  his  wife.  Previous  to  that  event,  he  had  been 
a  man  of  strong  will,  self-reliant  ahd  active,  and  prudent  in  the  management 
of  his  affairs,  accumulating  an  estate  worth,  perhaps,  820,000.  After  that 
time,  according  to  much  of  the  evidence,  he  was  not  capable  of  transacting 
business  at  all.  He  became  moody;  often  passed  his  friends  without  appar- 
ently recognizing  them;  and  when  he  spoke  at  all  it  would  often  be  in  mono- 
syllables. When  spoken  to  even  on  trivial  subjects  he  would  often  say,  ** Hush, 
they  will  hear  you,  the  mountains  are  full  of  telephones,"  and  make  other  like 
incoherent  remarks.  He  would  say  there  were  haunts,  and  often  said  he 
could  see  stars  when  none  were  visible.  He  believed  that  engines  had  been 
put  under  his  house  by  negroes  with  which  to  blow  him  up;  that  robbers, 
armed  with  pistols,  were  concealed  in  the  yard;  and  that  his  life  was  in  dan- 
ger from  them.  On  one  occasion  he  fastened  a  red  ribbon  to  the  sign  at  the 
store  of  Furguson  &  Gamhill  which  he  declared  was  his  flag,  and  he  intended 
to  defend  it.  And  many  other  contemporaneous  acts  and  sayings  (fa  his  part, 
evincive  of  insanity,  are  mentioned  in  the  evidence. 

In  May,  1680,  by  tiie  advice  of  his  physician,  he  visited  Franklin  county, 
where  his  sister  and  many  of  his  friends  and  relations  lived,  it  being  hoped  that 
a  change  would  benefit  him.  At  that  time,  says  Dr.  Webb,  he  was  ''tm^ue*- 
tianahlp  insane,"  and  in  this  opinion  numerous  witnesses  emphatically  con- 
cur. Among  his  delusions  was  the  idea  that  his  niece,  who  spent  some  time 
in  the  house  with  him,  had  been  a  subject  of  scandal,  and  he  often  spoke  of 
it.  This  greatly  annoyed  the  young  lady,  who  testifies  that  she  spoke  to  Mr. 
Fishburne,  one  of  the  defendants,  on  the  subject,  who  told  her  not  to  mind  it; 
that  every  one  knew  the  old  man  was  crazy,  and  no  one  would  think  anything 
about  it.  About  the  same  time  he  f  Fishburne)  addressed  a  p08tal-<»rd  to 
Otis  M.  Tench,  a  nephew  of  the  deceaent,  living  in  an  adjoining  county,  upon 
which  he  wrote  as  follows:  "Dear  Otis:  Mr.  Furguson  seems  to  be  grow- 
ing worse,  and  you,  or  one  of  your  brothers,  will  be  compelled  to  come  over 
and  stay  with  him,  as  it  will  never  do  to  let  him  be  alone,  and  he  has  taken 
a  notion  to  go  to  the  Springs.  He  has  not  stayed  here  for  three  nights,  and 
I  donH  think  he  wants  to  stay  here  at  night.  Come  as  soon  as  you  can. 
Yours.  T.  T.  F." 

It  appears  that  a  few  days  after  the  death  of  decedent's  wife,  the  defend, 
ants,  at  bis  request,  gave  up  their  houi^e  in  Big  Lick,  in  which  they  were  liv- 
ing, and -^ent  to' live  with  him,  and  to  keep  house  for  him,  and  that  i^y 
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were  living  with  him  when  the  postal-card  above  mentioned  was  written. 
Mrs.  Fishbume,  the  female  appellant,  was  a  niece  of  the  decedent's  wife, 
and,  when  a  young  ladj,  had  lived  with  him  and  herannt;  but  how  long,  and 
in  what  capacity,  she  lived  with  them^  does  not  distinctly  appear.  It  is,  in- 
deed, alleged  in  the  petition  for  appeal  that  she  was  i^eir  adopted  daughter, 
but  of  this  there  is  no  satisfactory  proof  in  the  record.  Numerous  witnesses 
were  examined  as  to  the  decedent's  mental  condition  during  his  visit  toFrank- 
lin  county,  which  lasted  several  weeks;  and  the  great  weight  of  this  evidence 
is  that  he  was  then  insane,  and  not  competent  to  understand  or  transact  bus- 
inees  of  any  kind.  That  he  had  lucid  intervals,  there  is  no  doubt;  but  all 
who  approached  him  on  matters  of  business,  as  several  of  the  witness^  did, 
testify  that  they  found  him  non  compos  mentis.  All  the  non-professional 
witnesses  who*knew  him  most  intimately  concur  in  saying  that  he  was  in- 
sane, and  they  give  the  grounds  upon  which  they  base  their  opinions.  This 
evidence  was  clearly  admissible,  and  entitled  to  great  weight.  Insuranoe 
Co,  V.  Lathrop,  111  U.  S.  612,  4  Sup.  Ct.  Bep.  533,  and  cases  dted.  And 
that  his  mind  continued  unbalanced,  with  occasional  lucid  intervals,  until 
his  death,  the  evidence  we  think  shows  beyond  a  doubt.  It  appears  that  he 
again  visited  Franklin  county  in  August  and  September  of  the  same  year, 
when  his  mental  condition  was  even  worse  than  at  the  time  of  his  visit  in 
May.  This  is  shown,  apart  from  the  evidence  for  the  plaintiff,  by  the  testi- 
mony of  the  defendant's  witness  Glinkinprel,  who  testifies  that  he  saw  him 
on  the  seventh  of  September,  about  one  week  before  the  deed  in  question  was 
executed,  and  that  he  did  not  then  consider  him  capable  of  making  a  deed, 
and  that  he  would  not  have  accepted  a  deed  from  him  on  that  day,  though  he 
bad  previously  testified  that  when  he  saw  him  in  the  month  of  May,  he  con- 
sidered his  mental  condition  good, — ''good  as  it  ever  was." 

The  deed  was  written  by  the  subscribing  witness  Baiksdale,  the  notary 
who  took  the  acknowledgment,  and  who,  as  a  witness  for  the  defendants, 
gives  the  following  account  of  it:  He  says  that  on  the  day  of  its  execution 
he  was  approached  by  the  defendant  Tipton  T.  Fishbume,  who  told  him  that 
Mr.  Furguson  wished  him  (witness)  to  write  an  instrument  between  himself 
(Furguson)  and  Fishbume  and  wife;  that  he  told  him  the  purpose  of  the  de- 
sired instrument,  and  also  to  go  and  see  Furguson;  that  the  necessary  data 
were  furnished  witness  by  both  parties,  and  that  he  then  drew  a  deed,  embrao- 
ing,  as  he  supposed,  the  wishes  of  all  parties.  Yet  the  answer  denies  that 
the  defendants,  or  either  of  them,  were  consulted,  or  were  in  any  manner  in- 
strumental  in  the  making  of  the  deed.  The  same  witness  also  testifies  that 
when  he  took  the  deed  to  Fergruson,  and  read  it  to  him,  he  objected  to  it,  on 
the  ground  that  he  wanted  the  room  reserved  for  him  designated.  Another 
deed  was  thereupon  written  by  the  witness  in  place  of  the  first,  and  when 
shown  to  him,  and  read  to  him,  he  again  objected,  saying  that  he  wanted  it 
stated  in  the  deed  that  he  was  to  furnish  his  own  horse-feed,  and  to  pay  his 
own  medical  bills,  and  that  he  was  not  to  take  any  one  into  the  house  who 
was  disagreeable  to  the  defendants.  Another  deed  was  accordingly  written, 
which  is  the  deed  in  question.  It  seems  that  the  grantor's  signature  was  wit- 
nessed by  the  subscribing  witnesses  at  his  request,  but  why  he  desired  wit- 
nesses  to  the  transaction  so  far  as  his  own  acta  were  concerned,  and  not  as  to 
the  other  parties,  is  not  explained,  nor  will  we  stop  to  speculate  on  the  sub- 
ject. The  deed  was  then  taken  to  the  grantees,  both  of  whom  signed  and  ac- 
knowledged it,  but  it  does  not  appear  to  have  been  at  that  time  "deiWered** 
to  them  in  the  technical  sense  of  that  term;  and  upon  this  point,  also,  we  are 
left  without  explanation. 

The  next  we  hear  of  the  deed  is  through  the  witness  J.  B.  Fishbume,  a 
brother  of  the  male  appellant,  and  who,  at  the  time  in  question,  took  his  meals 
at  the  house  of  the  parties.  He  testifies  that  a  few  days  after  the  deed  was 
executed  the  decedent,  hearing  him  say  he  was  going  to  Salem,  requested  Uim 
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to  take  the  deed  and  hare  it  recorded,  and  that  he  went  to  his  room,  got  it» 
and  delivered  it  to  the  witness.  The  same  witness  also  testifies  that  the  de- 
cedent's mental  condition  was  good;  indeed  he  says  he  never  saw  his  mind 
unbalanced  at  any  time,  though  he  boarded  in  the  same  house  with  him  from 
the  eighteenth  of  June,  1880,  until  his  death  in  April,  1881,  which  goes  to 
show  either  that  the  witness  saw  but  little  of  him  or  that  his  views  upon  the 
subject  of  insanity  are  peculiar.  Both  of  the  subscribing  witnesses  testify 
that  when  the  deed  was  executed  the  grantor  was  in  his  right  mind.  And 
other  witnesses  who  were  examined  for  the  defendants  give  it  as  their  opinion 
that  he  was,  at  that  time,  competent  to  contract.  But  that  his  mental  facul- 
ties were  so  far  restored  as  that  his  mind  had  again  become  the  safe  guide  of 
his  actions,  we  are  by  no  means  satisfied  from  the  evidence,  and  this  it  was  in" 
cumbent  on  the  defendants  to  prove  to  entitle  them  to  a  decree;  for,  although 
derangement  when  alleged  must  be  proved,  yet  if  a  state  of  general  derange- 
ment be  once  established,  and  a  lucid  interval  is  claimed  to  have  afterwards 
prevailed  at  a  particular  period,  then  the  burden  of  proof  is  on  the  party  al- 
leging such  lucid  interval  to  show  sanity  and  competence  at  the  period  the  act 
was  done,  and  to  which  the  lucid  interval  refers.  And  the  evidence  applying 
to  such  interval  ought  to  go  to  the  state  and  habit  of  the  person,  and  not  to 
the  accidental  interview  of  any  individual,  or  to  the  degree  of  self-possession 
in  any  particular  act.  This  was  decided  by  Lord  Thublow  in  Attorney  Qen^ 
eral  v.  PamtJieTf  8  Brown,  Gh.  441;  and  such  is  the  established  doctrine.  1 
Greenl.  Ev.  §  42;  8  Starkie,  Ev.  1703;  Hoge  v.  FisTier,  1  Pet.  C.  0. 168;  Spen-- 
cer  V.  Moore,  4  Call,  423;  Wrap  v.  Wray,  33  Ala.  187;  Jackson  Y.King,  4 
Cow.  207;  Achey  v.  Stephens,  8  Ind.  411;  Crouse  v.  Holman,  19  Ind.  30. 

Now,  so  far  from  this  having  been  done  by  the  defendants  in  the  present 
case,  the  terms  of  the  deed  itself  go  far  to  wards  proving  the  contrary.  In  the 
first  place,  the  consideration  was  inadequate.  The  obligation  to  take  care  of 
an  old  man,  then  tottering  upon  the  brink  of  the  grave,  during  the  residue  of 
his  life,  or  rather  for  such  time  as  be  should  choose  to  remain  with  the  gran- 
tees, was  certainly  not  an  adequate  consideration  for  property  worth  at  the 
time,  perhaps,  $6,000.  Indeed,  it  was  grossly  inadequate,  and  tliis  fact,  taken 
in  connection  with  all  the  circumstances  surrounding  the  execution  of  the 
deed,  leads  irresistibly  to  the  conclusion  that  not  only  was  there  wanting  on 
that  occasion  the  strength  of  will  and  dear  perception  which  characterized 
the  grantor  before  his  bodily  and  mental  infirmities  came  upon  him,  but  that 
he  had  no  such  appreciation  or  understanding  of  the  nature  and  consequences 
of  the  transaction  as  to  render  it  valid  on  his  part.  The  inference  rather  is 
that  his  mind  was  under  the  controlling  influence  of  others,  whose  relations 
towards  him  were  such  as  to  enable  them  to  exercise  dominion  over  him. 
Thus,  when  the  first  draught  of  the  deed  was  read  to  hiin,  he  objected  to  it, 
though  he  had  only  a  little  while  before  told  the  scrivener  how  he  wished  it 
prepared;  and  when  the  second  draught  was,  the  same  day,  read  to  him,  he  said 
he  desired  it  inserted  in  the  deed,  among  other  things  beneficial  to  the  gran- 
tees, and  not  embraced  therein,  that  he  was  "not  to  bring  anybody  into  the 
house  who  was  disagreeable  to  Fishburne  and  wife.**  These  circumstances 
are  full  of  significance,  giving  rise  to  the  strongest  presumption  against  the 
validity  of  the  deed.  Here  is  an  old  man,  enfeebled  by  many  infirmities,  only 
a  few  weeks  before,  as  the  defendants  themselves  prove,  '^unquestionably  tn- 
sane, "  not  only  stripping  himself  for  an  Insignificant  consideration  of  the  title 
to  his  home,  but  willing  to  grant  away  the  privilege  of  inviting  into  it  his 
nearest  and  dearest  friend,  unless  agreeable  to  the  defendants,  and  this  by 
means  of  a  deed  prepared  from  data  furnished,  in  part,  by  one  of  the  gran- 
tees. Does  all  this  indicate  the  act  of  a  man  competent  to  contract,  or  of  one 
the  light  of  whose  intellect  was  feebly  flickering,  if  not  extinguished?  To 
these  questions  but  one  answer  consistent  with  the  record  can  be  given,  and 
that  is  the  answer  which  the  jury  gave,  and  which  the  judge  who  pre* 
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I  sided  at  the  trial  very  properly  approved.    To  answer  otherwise,  and  to  up- 

hold the  deed  in  question,  would  not  only  open  wide  the  door  to  fraud  and 
imposition  upon  the  weak  and  dependent,  but  would  be  violative  of  the  wisely 

i  established  principles  by  which  courts  of  chancery  in  such  cases  have  been 

guided  for  centuries. 
Nor  is  this  all.    There  is  other  evidence  in  the  record  well  worthy  of  con- 

I  sideration  in  this  connection.    It  appears  that,  soon  after  the  date  of  the  deed, 

the  decedent  visited  his  brother  in  Kentucky,  accompanied  by  the  male  ap- 

i  pellant,  who  left  him  there,  where  he  remained  for  several  weeks.    While  in 

Kentucky  he  often  spoke  of  the  property  in  controversy,  saying  Fishburne 

f  claimed  to  have  a  deed  for  it,  but  he  did  not  know  how  he  got  the  deed;  that 

L  he  (Furguson)  had  no  recollection  of  signing  it,  and  knew  nothing  about  it. 

f  This  appears  from  the  uncontradicted  testimony  of  several  witnesses,  who 

[.  further  testify  that  during  his  stay  in  Kentucky  his  mind  was  evidently  un- 

7  balanced,  and  that  he  was  not  capable  of  attending  to  business.    There  is 

much  more  evidence  which  strengthens  our  conclusion  in  the  case,  but  it  is 

I  needless  to  refer  to  it.    Enough  has  been  already  said  to  vindicate  the  decree 

I  complained  of. 

I  The  case  of  Allore  v.  Jewell,  94  U.  S.  506,  in  which  the  deed  ther^  assailed 

was  set  aside,  is  not  stronger  than  the  present.  In  the  opinion  of  the  court 
in  that  case  reference  was  approvingly  made  to  the  language  of  Mr.  Justice 
Story  in  Harding  v.  Wheaton,  2  Mason,  378,  who  said:  "Extreme  weak- 
ness will  raise  an  almost  necessary  presumption  of  imposition,  even  when^t 

[  stops  short  of  legal  incapacity ;  and  although  a  contract,  in  the  ordinary  course 

of  things,  reasonably  made  with  such  a  person,  might  be  admitted  to  stand, 
yet  if  it  should  appear  to  be  of  such  a  nature  as  that  such  a  person  could  not 
be  capable  of  measuring  its  extent  or  importance,  its  reasonableness  or  its 
value,  fully  and  fairly,  <lt  cannot  be  that  the  law  is  so  much  at  variance  with 
common  sense  as  to  uphold  it. "  It  was  accordingly  declared  to  be  settled  law 
that  whenever  there  is  great  weakness  of  mind  in  a  person  executing  a  con- 
veyance of  land,  arising  from  age,  sickness,  or  any  other  cause,  though  not 
amounting  to  absolute  disqualification,  and  the  consideration  given  for  the 
property  is  grossly  inadequate,  a  court  of  equity  will,  upon  proper  and  season- 
able application  of  the  injured  party,  or  his  representatives,  or  heirs,  inter- 
fere, and  set  the  conveyance  aside;  since  from  these  circumstances  imposi- 
tion or  undue  influence  will  be  inferred.  This  principle  applies  to  the  pres- 
ent case,  and  with  peculiar  force,  in  view  of  the  fact  stated  by  the  scrivener, 
in  general  terms,  that  the  memoranda  from  which  the  deed  was  drawn  were 
furnished  by  both  parties.  It  is  true  one  of  the  issues  submitted  to  the  jury 
was  whether  the  deed  in  question  was  obtained  by  fraud  or  undue  influence, 
and  that  upon  this  issue  the  jury  ultimately  found  for  the  defendants.  But 
this  can  be  reasonably  construed  as  nothing  more  than  a  finding  that  the  deed 
was  not  obtained  by  actual  fraud. 

In  the  celebrated  case  of  CJiestetfleld  v.  Janssen,  2  Ves.  Sen.  155,  Lord  Habd- 
wiCKE  classified  fraud  under  five  heads,  as  follows:  (1)  Actual  fraud,  arising 
from  circumstancesof  imposition,  which  is  the  plainest  case;  (2)  fraud  which 
:s  apparent  from  the  intrinsic  nature  and  subject  of  the  bargain  itself,  as 
where  the  bargain  is  such  as  no  man  in  his  senses,  and  not  under  delusion, 
would  make,  on  the  one  hand,  and  no  fair  and  honest  man  would  accept,  on 
the  other;  (8)  fraud  which  may  be  presumed  from  the  circumstances  and  con- 
dition of  the  parties  contracting,  (and  this,  he  said,  goes  farther  than  the  rule 
of  law  which  requires  it  to  be  proved,  not  presumed,  and  is  wisely  established 
in  a  court  of  chancery  to  prevent  advantage  being  taken  of  the  weakness  oi 
necessity  of  another,  which  knowingly  to  do  is  against  conscience ;  (4)  fraud 
which  is  inferred  from  the  circumstances  of  the  transaction  as  being  an  im- 
position upon  third  parties,  as  in  the  case  of  marriage  brokage  contracts:  and, 
(5)  fraud  which  infects  "catching  bargains." 
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The  present  case  oomee  under  the  third  of  these  heads.  For  although  it  is 
true  that  courts  will  not  undertake  to  measure  the  size  of  people* s  understand- 
ing or  capacities,  and  therefore  mental  weakness  alone  will  not  invalidate  an 
instrument,  {Qreer  v.  Greera,  9  Grat.  330,)  jet  where,  as  we  have  seen,  great 
weakness  of  mind  concurs  with  gross  inadequacy  of  consideration,  or  circum* 
stances  of  suspicion,  the  transaction  will  be  presumed  to  have  been  brought 
about  by  undue  influence,  and  will  be  set  aside.  The  adjudged  cases  in  sup- 
port of  this  doctrine  are  very  numerous.  Indeed,  its  correctness  is  not  dis- 
puted. But  it  is  contended  that  such  a  presumption  is  repelled  in  the  pres- 
ent case  by  the  fact  that  the  deed  in  question  was  the  consummation  of  a  pre- 
viously declared  purpose  on  the  part  of  the  grantor,  and  much  reliance  at  the 
argument  was  seemingly  placed  upon  this  position.  The  record,  however, 
affords  little  or  no  support  for  such  a  contention.  In  the  first  place,  the  evi* 
dence  on  the  point  is  t)y  no  means  consistent.  Thus,  one  witness  testifies 
that,  on  a  certain  occasion,  the  grantor  remarked  to  him  that  he  intended  to 
**deed'*  the  property  in  controversy,  and  certain  other  real  estate,  to  Mrs. 
Fishbume,  the  female  appellant;  while  another  witness  testifies  that  about 
the  same  time  he  told  him  he  intended  "to  leave''  (i.  e.,  devise)  her  the  prop- 
erty in  controversy;  and  still  another  says  he  told  him  he  intended  to  (five  it 
to  her;  w^hereas  the  deed  in  question  conveys  it,  for  a  consideration,  to  her 
and  her  husband  Jointly.  Besides,  it  appears  from  the  testimony  of  all.  these  • 
witnesses,  except  one,— and  that  one  was  impeached, — that  these  declarations 
of  4;he  grantor  were  made  after  the  first  of  April,  1880.  And  on  the  other 
hand,  there  is  evidence  for  the  complainants  showing  that  prior  to  that  time 
he  declared  that  he  had  done  a  great  deal  for  his  "  wife's  kin, "  and  that  he  in- 
tended his  property  for  his  "home  people,"  by  which  was  meant,  we  presume, 
his  blood  relations.  But  apart  from  this,  there  is  another  consideration, 
already  incidentally  alluded  to,  which  is  equally  deqisive;  and  that  is  one 
growing  out  of  the  relations  subsisting  between  the  parties  at  the  time  the 
deed  was  executed.  The  evidence  shows  that  when  the  appellants  went  to 
live  with  the  decedent  soon  after  the  death  of  his  wife,  they  went,  not  alone 
for  the  purpose  of  managing  his  household  affairs,  but  as  friends  and  com- 
panions, to  cheer  him  in  his  loneliness,  and  to  comfort  and  protect  him.  They 
therefore  assumed  towards  him  the  most  intimate  and  confidential  relations, — 
relations  in  which  nothing  was  more  natural  than  that  they  aholild  have 
gained  his  confidence,  and  acquired  infiuenoe  over  him. 

Now,  the  rule  is  that  where  one  person  stands  in  a  relation  of  special  confi- 
dence towards  another,  so  as  to  acquire  an  habitual  influence  over  him,  he 
cannot  accept  from  such  person  a  personal  benefit  without  exposing  himself 
to  the  risk  in  a  degree  proportioned  to  the  nature  of  their  connection  of  having 
it  set  aside  as  unduly  obtained.  Adams,  Eq.  184.  And  in  Story's  Equity  the 
rule  is  even  more  strongly  stated  as  follows:  "Where  the  contract  is  between 
those  who  sustain,  or  have  lately  sustained,  any  intimate  and  confidential 
relation,  the  law  presumes  the  existence  of  that  superiority  and  influence  on 
the  one  part,  and  that  confidence  and  dependence  on  the  other,  which  is  the 
natural  result  of  the  relation,  and  will  accordingly  decree  the  cancellation  of 
the  contract,  unless  it  appear  affirmatively  to  have  been  equal  and  just.*' 
Vol.  1,  §  329a.  The  same  doctrine  is  laid  down  with  great  force  and  clear- 
ness by  liOrd  Cbansworth  in  Smith  v.  Kay,  7  H.  L.  Oas.  750,  in  these  words: 
"Mj  lords,  there  is,  I  take  it,  no  branch  of  the  jurisdiction  of  the  court  of 
chancery  which  it  is  more  ready  to  exercise,  than  that  which  protects  infanta 
and  persons  in  a  situation  of  dependence,  as  it  were,  upon  others,  from  being 
imposed  upon  by  those  upon  whom  they  are  so  dependent.  The  familiar  cases 
of  the  influence  of  a  parent  over  his  child,  of  a  guardian  over  his  ward,  of  an 
attorney  over  his  client,  are  but  instances.  The  principle  is  not  confined  to 
those  cases,  as  was  well  stated  by  Lord  Eldon,  in  the  case  of  Gibson  v.  Je$fe», 
6  Yes.  266,  in  which  he  says  it  is  •  the  great  rule  applying  to  trustees.  at< 
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tornejB,  or  any  one  else.*  **  Indeed,  many  of  the  cases  hold  that  a  transaction 
between  persons  occupying  towards  each  other  the  relations  above  described, 
will  not  be  permitted  to  stand,  where  the  party  subject  to  influence  acted 
without  independent  advice.  The  recent  case  of  Kempson  v.  Ashbee,  10  Ch. 
Cas.  15,  decided  in  the  English  court  of  appeals  in  chancery,  and  referred  to 
in  the  opinion  of  the  court  in  Allore  v.  JeweU,  eupra^  is  a  case  of  that  de- 
scription. See,  also,  2  Minor,  Inst.  597,  and  Huguenin  v.  Baseley,  2  Lead. 
Cas.  £q.  marg.  p.  556  et  aeq.,  and  the  notes,  where  the  authorities  are  col- 
lected. 

The  only  remaining  question  relates  to  the  instructions  given  to  the  jury, 
on  the  motion  of  the  complainants,  upon  the  trial  of  the  issue.  Of  these 
there  were  seven.  The  real  objection,  however,  is  to  the  third,  which  is  in 
these  words:  "The  court  instructs  the  jury  that  unless  they  believe  from  the 
evidence  that  the  grantor  in  the  deed  in  question,  when  he  executed  the  same, 
had  a  legal  capacity  and  sufficient  understanding  to  comprehend  clearly  the 
nature  of  the  business,  and  that  he  consented,  of  his  own  volition,  to  the  ex- 
ecution iA  the  said  deed,  and  that  no  fraud  or  undue  influence  was  used  to 
pi-ocure  said  contract,  they  must  find  for  the  plaintiffs."  The  defendants 
complain  of  this  instruction,  because,  they  say,  it  was  calculated  to  mislead 
the  jury  into  believing  that  the  burden  of  proof  was  on  them,  and  not  on  the 
assailants  of  the  deed .  We  do  not  think  the  instruction  is  open  to  this  objection, 
though  it  is  quite  true  it  might  have  been  better  expressed.  But  be  that  as 
it  may,  the  result  in  any  view  is  the  same.  We  have  seen  that,  by  their  own 
evidence,  it  appears  that  shortly  before  the  deed  was  executed  the  grantor  was 
Insane,  and  we  have  also  seen  that  the  burden  of  proof  was  consequently 
shifted  upon  them  to  show  that  when  the  deed  was  executed,  he  had  suffi- 
cient intelligence  to  understand  it  fully,  and  that  he  acted  freely, — ^if ,  indeed, 
in  view  of  the  relations  between  the  parties,  and  all  the  attendant  circum- 
stances, the  transaction  could  be  upheld  at  all.  And  hence  no  greater  burden 
had  been  put  upon  them  than,  under  the  established  rule  of  law,  applied  to 
tlie  particular  facts  of  the  case,  it  was  incumbent  on  them  to  assume.  So 
that  even  if  the  instruction  be  not  strictly  and  technically  correct,  the  defend- 
ants have  not  been  prejudiced  by  it.  Moreover,  in  passing  on  a  complaint  of 
errors  in  the  trial  of  an  issue  out  of  chancery,  the  court  proceeds  upon  veiy 
different  principles  from  those  governing  in  an  application  for  a  new  trial  in 
an  action  at  common  law.  In  the  former  case,  the  rule  as  laid  down  by  Judge 
Staples  in  Powell  v.  Manson,  22  Grat.  177,  and  recognized  in  Snouffer^s 
AdinW  V.  HanshrougK  79  Va.  166,  is  that  although  there  may  have  been  a 
misdirection,  or  evidence  may  have  been  improperly  admitted  or  excluded, 
yet  a  new  trial  will  not  be  granted,  if  upon  a  consideration  of  the  whole  case 
the  verdict  appears  to  be  right.  And  the  reason  is  that  an  issue  out  of  chan- 
cery is  a  mere  incident  of  the  proceedings,  the  verdict,  when  rendered,  being 
only  advisory.  Lamberts  v.  Cooper* s  ExW,  29  Grat.  61;  Hartman  v.  Strick' 
ler,  10  Va.  Law  J.  525;  Johnson  v.  Harman,  94  U.  S.  871;  Watt  v.  Starke. 
101  U.  S.  247,  and  cases  cited  supra.  It  would  therefore  be  manifestly  un- 
just to  reverse  a  decree  for  some  merely  technical  error  committed  upon  the 
trial  of  an  issue,  when  the  court  can  see  from  the  record  that  the  case  has  been 
rightly  decided. 

This  rule,  applied  to  the  present  case,  req.uires  an  affirmance  of  the  decree 
complained  of. 

.    RiGHARDSON  and  Fau^tl^boy,  JJ.,  dissenting. 


Digitized  by 


Google 


584  SOUTHEASTERN   EEPOBTEB.  [Va. 

(84  Va.  aO) 

ViBQiNiA  FiBK  &  Mabine  In8.  Co.  V.  Satjndehs  et  UX. 

(Supreme  Covrt  of  Appeals  of  Virginia.    December  8, 1887.) 

1.  Ihsubanos— Actions  on  Policy— Plbading — Statute  and  Common  Law. 

Uader  the  Virginia  statute  ''to  simplifV  deolarations  in  actions  against  insnranoe 
companies, "  (Acts  Va.  1871-72,  p.  57;  Code  Va.  1878,  c.  107, 1 1^*)  a  declaratioD  show- 
ing the  plainuiTs  intention  to  proceed  under  the  statute  is  a  good  statutoiy  declare 
tion,  even  when  largely  following  the  form  of  a  declaration  in  debt;  and  such  a  dec- 
laration is  not  an  attempt  to  proceed  under  the  statute  and  under  the  common  law 
simultaneously. 

8.  Pleading — ^New  Matter— Verification. 

The  rule  of  pleading  that,  where  new  matter  is  introduced,  the  pleading  shall  con- 
clude with  ayeriflcation,  applies  as  well  to  plaintiff's  replication  as  to  anyother  part 
of  the  proceedings;  and  the  first  dause  of  section  27,  a  167,  Code  Va.  1878,  p.  1098, 
providing  that  special  traverses,  or  traverses  with  an  inducement  of  new  matter, 
shall  conclude  to  the  country,  does  not  abrogate  this  rule. 

Error  to  circuit  court,  Mecklenburg  county. 

Action  on  a  policy  of  fire  insurance,  brought  by  Mrs.  Sarah  K.  Saunders, 
one  of  the  defendants  in  error,  against  the  Virginia  Fire  So  Marine  Insurance 
Company,  plaintiff  in  error. 

W,  W.  dk  B.  T.  Crumpf  for  plaintiff  in  error.  A.  8.  Lse^  for  defendants  in 
error. 

Lewis,  P.  This  was  an  action  in  the  circuit  court  of  Mecklenburg  county 
on  a  policy  of  fire  insurance.  The  policy  upon  which  the  action  was  founded 
insuies  the  female  plaintiff,  "Mrs.  Sarah  K.  Saunders,  against  such  immedi- 
ate loss  and  damage,  not  exceeding  one  thousand  dollars,  as  may  be  caused 
by  fire  or  lightning*'  between  certain  mentioned  dates,  to  a  certain  dwelling- 
house  owned  and  occupied  by  her,  and  situate  In  the  said  county;  "which  loss 
or  damage,"  it  is  provided,  "shall  in  no  case  be  held  to  exceed  the  interest  of 
the  assured  in  the  said  property;"  and,  further,  that  "the  said  loss  or  dam- 
age shall  be  estimated  as  of  the  date  of  its  occurrence,  according  to  the  then 
actual  cash  value  of  the  property  lost  or  damaged, "  etc.  The  declaration  com- 
piains  of  the  defendant  company,  the  plaintiff  in  error  here,  "of  a  plea  that 
the  said  defendant  do  render  unto  the  plaintiffs  the  sum  of  one  thousand  dol- 
lars, which  to  them  the  said  defendant  owes,  and  from  them  unjustly  de- 
tains. "  It  then  sets  forth,  in  substance,  the  terms  and  conditions  of  the  pol- 
icy, and  avers  that  the  plaintiffs  ^*  have  performed  all  the  conditions  o/ tJu 
said  policy  of  insurance,  and  have  violated  none  of  its  prohibitions,^^  It 
then  further  alleges  that,  on  a  certain  mentioned  day,  the  property  insured 
was  wholly  destroyed  by  fire,  of  which  due  notice,  according  to  the  terms  of 
the  policy,  was  given  to  the  defendant,  and  that,  at  the  time  of  such  destruc- 
tion and  loss,  the  interest  of  the  said  Sarah  K.  Saunders  in  the  said  property 
was  of  the  v^ue  of  $1,000.  It  then  concludes  with  an  averment  that  the  said 
defendant,  although  often  requested  so  to  do,  lias  wholly  failed  to  pay  to  the 
plaintiffs  the  said  sum  of  $1,000,  or  any  part  thereof,  to  the  damage  of  the 
plaintiffs  of  $20.  The  original  policy  was  filed  with  the  declaration,  and  the 
subsequent  proceedings  at  rules  appear  to  have  conformed  to  the  usual  prac- 
tice in  an  action  of  debt  on  bond  or  other  writing  for  the  payment  of  money, 
except  that  there  was  an  order  of  inquiry  of  damages.  There  was  a  demurrer 
to  the  declaration,  which  the  circuit  court  overruled ;  and  Judgment  in  accord- 
ance with  the  verdict  having  been  rendered  for  the  plaintiffs  for  the  sum  of 
$1,000,  with  interest,  as  claimed  in  the  declaration,  the  defendant  applied  for 
and  obtained  a  writ  of  error  and  supersedeas. 

The  first  question  is,  did  the  circuit  court  err  in  overruling  the  demurrer 
to  the  declaration.  The  defendant  contends  that  it  did,  and  this  contention 
is  based  upon  two  grounds,  namely:    (1)  That  the  policy  leaves  the  quantum 
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of  compensation*  in  the  erent  of  a  loss,  open  and  unfixed,  thus  requiring 
proof  to  ascertain  the  amount  of  damages  sustained  by  reason  of  the  alleged 
loss,  which  renders  the  policy  an  open,  and  not  a  valued,  one;  and  (2)  that 
the  action  is  one  of  debt,  which  will  not  lie  upon  such  a  policy,  the  action  of 
debt  being  employed  to  recover  a  debt  eo  nominet  i.  e„  a  specific  sum  o/manep 
due  by  contract,  express  or  implied.  It  is  unnecessary,  however,  to  enter 
into  a  discussion  of  these  questions.  A  sufficient  answer  to  the  objection  is 
that  the  declaration  is  good,  under  the  statute  relating  to  the  form  of  the 
declaration  in  an  action  upon  a  policy  of  insurance.  The  object  of  the  stat- 
ute, as  expressed  in  its  title,  was  "to  simplify  declarations  in  actions  against 
insurance  companies,"  and  to  effect  its  object  it  enacts  as  follows:  '* Here- 
after, no  particular  form  of  declaration  shall  he  necessary  in  an  action  upon 
a  policy  of  insurance,  but  it  shall  be  sufficient  for  the  plaintiff  to  file  a  com- 
plaint in  writing,  at  common  law,  setting  forth  the  grounds  of  his  action  and 
the  relief  prayed  for,  and  filing  therewith  the  original  policy,  or  a  sworn  copy 
thereof,  upon  which  his  action  is  brought,  and  the  loss  or  death  relied  upon 
as  the  ground  of  his  recovery,  and  that  he  has  performed  all  the  conditions  of 
said  policy,  and  violated  none  of  its  prohibitions;  and  in  such  complaint  it 
shall  not  be  necessary  to  set  forth  every  condition  or  proviso  of  said  policy, 
nor  to  aver  observance  of  or  compliance  therewitli  seriatim^  but  a  general 
averment  to  that  effect  shall  suffice.  Such  complaint  shall  be  filed  in  the 
same  court  and  at  the  same  time  at  which  a  declaration  in  such  cases  is  now 
required  by  law;  and  such  action  shall  be  matured  in  the  same  manner  as  at 
present.  The  defendant  may  plead  the  general  issue,  or  such  other  special 
plea  or  pleas  as  is  now  allowed  by  law;  and  the  rules  now  applicable,  in  such 
^ cases,  as  to  the  bringing  of  such  actions,  the  maturing  and  trial  of  the  same, 
shall  remain  the  same,  save  as  above  modified.  '*  Acts  1871-72,  p.  57 ;  Code 
1873,  c.  167,  §  14.  It  is  quite  evident,  from  the  language  of  the  declaration 
already  referred  to,  that  it  was  the  intention  of  the  plaintiffs  to  proceed  under 
this  statute,  although  the  declaration  largely  follows  the  form  of  an  ordinary 
declaration  in  debt;  and  we  think  it  would  not  be  in  accordance  either  with 
the  spirit  or  the  terms  of  the  act  to  hold  that  the  declaration  is  not  a  good 
statutory  complaint.  The  learned  connsel  for  the  plaintiff  in  error  refer  to 
the  case  of  Mosel€%'  v.  Moss,  6  Grat.  534,  as  deciding  a  principle  analogous  to 
the  view  for  which  they  contend,  viz.,  that  a  plaintiff  cannot  proceed  under 
the  statute  and  at  common  law  at  the  same  time.  But  we  do  not  perceive 
the  analogy  between  that  case  and  the  present.  In  that  case  it  was  decided 
that,  in  an  action  for  insulting  words,  the  plaintiff  must  declare  under  the 
statute,  and  that  such  a  cause  of  action  cannot  be  blended  in  the  same  court 
with  one  for  defamation  at  common  law;  for,  said  the  court,  there  are  essen- 
tial points  of  difference,  affecting  both  the  pleadings  and  the  evidence,  be- 
tween an  action  for  defamation,  on  the  one  hand,  and  an  action  for  insult,  on 
the  other;  and  that  to  ignore  these  distinctions  would  lead  to  the  utmost  per- 
plexity and  confusion.  Clearly,  this  reasoning  cannot  apply  to  a  case  like 
the  present,  for  here  no  right  of  action  is  given  by  the  statute  above  quoted, 
which  does  not  exist  independently  of  the  statute;  and,  as  we  have  seen,  the 
right  of  the  defendant  to  plead,  and  the  rules  relating  to  the  maturing  of  ac- 
tions, and  the  subsequent  proceedings  therein,  remain  substantially  the  same 
as  before  the  statute  was  passed.  We  are  therefore  of  opinion,  without  fur- 
ther elaboration  of  the  subject,  that  the  first  assignment  of  error  is  not  well 
taken. 

After  the  demurrer  was  overruled,  the  defendant  pleaded  the  general  issue 
nil  debet,  and  also  three  special  pleas.  The  substance  of  the  first  special  plea 
was  that  the  written  application  upon  which  the  policy  in  the  declaration 
mentioned  was  founded,  contained  a  warranty  that  the  building  insured  cost 
the  applicant  the  sum  of  81,600,  when,  in  fact,  it  did  not  cost  more  than  a 
small  fraction  of  that  suqi.     To  this  plea  the  plaintiffs,  not  objecting  to  its 
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form  or  sufficiency*  replied:  The  replication  avers  that  the  agent  of  the  de- 
fendant* through  whom  the  policy  was  obtained*  was  fully  informed  as  to  the 
cost  price  of  the  property  by  the  plaintiff*  and  that  the  answer  to  the  questioK 
respecting  the  price  of  the  property  was  inserted  in  the  application  by  the  said 
agent.  It  then  proceeds*  not  i  n  reply  to  anything  in  the  plea  contained*  but  de- 
parting therefrom,  to  introduce  new  matter*  alleging  that  the  said  agent  in- 
spected and  valued  the  property  at  the  above-mentioned  sum  of  $1*600*  and 
thereupon  contracted  to  insure  the  same  in  a  sum  not  exceeding  $1*000*  as  set 
forth  in  the  policy;  wherefore  it  avers  the  said  defendant  is  estopped  from  alleg- 
ing the  matter  contained  in  the  said  plea*  and  concludes  to  the  country.  .To  this 
replication- the  defendant  objected*  and  moved  the  court  to  reject  it,  but  the 
court  overruled  the  motion*  and  permitted  it  to  be  filed*  and  in  this  we  think 
there  was  error.  There  is  no  more  ancient  or  better  established  rule  in  our 
common-law  system  of  pleading  than  that  which  requires,  where  new  matter 
Is  introduced*  that  the  pleading  shall  conclude  with  a  verification*  in  order  to 
give  the  adverse  party  an  opportunity  of  answering  it.  And  this  rule  ap- 
plies as  well  to  the  replication  as  to  any  other  stage  of  the  proceedings,  as  ap- 
pears from  all  the  authorities.  Thus  says  Stephen*  by  way  of  illustration  of 
the  rule:  "If*  in  an  action  of  debt  on  a  bond  conditioned  for  the  perform- 
ance of  covenants,  the  defendant  pleads,  generally*  performance  of  the  cove- 
nants, and  the  plaintiff,  in  his  r^llcation,  relies  on  a  breach  of  them,  he  must 
show  specially  In  what  that  breach  consists;  for  to  reply  generally  that  the 
defendant  did  not  perform  them  would  be  too  vague  and  uncertain.  His  rep- 
lication* therefore*  setting  forth*  as  it  necessarily  does*  the  circumstances  of 
the  breach*  discloses  new  matter;  and  consequently*  though  it  is  a  direct  de- 
nial or  traverse  of  the  plea*  it  must  not  tender  issue,  but  must  conclude  with 
a  ver j fication. "  Steph.  PI.  233.  See,  also*  1  Saund.  PL  103,  note  1 ;  1  Chit.  PL 
624;  4  Minor*  Inst.  672.  The  statute  relied  on  by  the  plaintiffs  in  support  of 
the  ruling  of  the  circuit  court  has  no  application.  It  enacts  that  special  trav- 
erses, which  have  long  since  fallen  into  disuse  in  Virginia,  shall  conclude  to 
the  country.  But  this  was  not  intended  to  abrogate,  or  in  any  way  to  affect* 
the  rule  of  pleading  above  mentioned.    4  Minor*  Inst.  647*  903. 

It  is  also  contended*  in  this  connection,  by  the  plaintiffs,  that  a  plea  alleg- 
ing warranty*  and  not  charging  fraud*  is  defective,  and  that  the  court,  in 
passing  on  the  motion  to  reject  the  replication*  must  consider  the  whole  rec- 
ord* as  in  the  case  of  a  demurrer,  and  give  judgment  against  the  defendant  by 
whom  the  first  fault  in  pleading  was  committed.  The  argument  that  the  plea 
is  defective  is  based  on  the  ground  that  a  bonaflde  overestimate  of  the  value 
of  property  upon  which  insurance  is  sought  to  be  effected  is  mere  matter  of 
opinion*  and  will  not  be  treated  as  a  warranty,  as  was  decided  in  Inewranee 
Co.  V.  West,  76  7a.  575,  and  in  Bank  v.  Insurance  Co.,  95  U.  S.  673.  Bat 
this  is  not  the  question  raised  by  the  plea.  It  raises  a  question*  not  of  over- 
valuation* but  of  warranty  as  to  the  actual  cost  of  the  property;  and  the  point 
now  to  be  determined  is  whether  the  replication  to  the  plea*  introducing,  as  it 
does*  new  matter*  properly  concluded  to  the  country;  thus  compelling  the  de- 
fendant to  Join  issue  upon  it,  without  the  opportunity  of  answering  it.  It  is 
therefore  a  simple  question  of  pleading*  and  not  one  to  be  determined  with 
reference  to  the  facts  of  the  case*  as  to  which  much  was  said  in  argument  at 
the  bar.  If  the  circumstances  be  such  as  that  the  defendant  ought  to  be  es- 
topped from  setting  up  any  alleged  warranty  in  the  case*  according  to  the 
doctrine  laid  down  in  Insurance  Co,  v.  Wilkinson,  13  Wall.  222,  and  in  other 
cases,  that  is  a  matter  for  future  adjudication*  if  it  shall  be  properly  presented 
by  the  pleadings  after  the  case  goes  back  to  the  circuit  court.  The  case  is  cer- 
tainly not  now  in  a  situation  to  enable  us  to  pass  upon  it. 

What  has  been  said  equally  applies  to  the  action  of  the  circuit  court  inovec- 
ruling  the  defendant's  motion  to  reject  the  replication  to  the  second  special 
plea;  and  as^  for  the  reasons  already  stated*  the  judgment  must  be  reversed. 
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and  the  case  remanded  for  a  new  trial,  it  is  unneoeBsaxy  to  deoide  anj  other 
question  in  the  ease. 

B1GHABD6ON,  J.,  absent. 

(84  Va.  SI)  ^  ^  ^    .     ^    ^ 

BkBD  «.  BlOHMOND  ft  A.  B.  Go. 

(Supreme  Cowrt  of  AppeaU  of  Virg^nAa.    Deoembor  8,  1887.) 

1.  GabBISRS— NbQLIGBKO>— IJN8AJ1I  PULTFOBM— Ck>NTBIBUTORT  NbOUGBHOB. 

The  plaintiff,  while  staying  oyer  at  a  station  on  the  defendant's  road  at  night, 
went  out  onto  the  platform,  and  walked  to  the  end  of  it,  where  she  fell  off  and  was 
injured.  The  night  was  dark,  and  the  platform  lamp  had  been  temporarily  remoTed 
to  be  trimmed.  ISald,  that  the  plaintiff  was  guilty  of  recklessness,  and  oould  not  re- 
cover.' 
9.  Bquitt— Pbaotiob— DnaonoN  o»  Isecm  our  o»  Cbjlhobbt. 

A  verdict  of  a  jury  on  an  issue  sent  up  for  trial  by  a  court  of  dhanoery  to  a  court 
of  law  may  be  set  aside  or  approved  by  the  court  of  chancery. 
t,  RBCBivBB--^niT  agaikst—Lbavb  or  COUBT. 

A  receiver,  as  such,  cannot  be  sued  in  any  court  other  than  that  by  which  he  was 
appointed,  except  with  the  consent  of  such  court,  and  the  granting  or  refusing  of 
such  consent  rests  in  the  discretion  of  the  court.  This  rule  is  not  affected  by  the 
constitutional  right  of  citizens  to  sue  in  federal  courts  In  certain  cases. 

Appeal  from,  circuit  court  of  city  of  Bichmond;  B.  B.  Wbllford,  Jr., 
Judge. 

This  action  was  brought  by  Mrs.  D.  A.  Beed  against  the  Bichmond  ft  Alle- 
ghany Bailroad  Company  to  recover  compensation  for  injuries  sustained  by 
the  plaintiff  owing  to  a  fall  from  a  platform  at  one  of  the  defendant's  stations. 
The  judgement  of  the  court  below  was  in  the  defendant's  favor.  The  plaintiff 
appealed. 

The  appellant,  a  citizen  of  the  state  of  Indiana,  filed  her  petition  in  the  court 
below,  alleging  that  on  the  twenty-second  of  July,  1885,  she  took  passage  on 
one  of  the  trains  of  the  Bichmond  ft  Alleghany  Bailroad  Company  at  the  town 
of  Lexington,  intending  to  go  to  Bremo,  a  station  on  the  same  road;  that 
upon  the  arrival  of  the  train  at  Scottsville,  which  was  about  three  o'clock  in 
the  morning  of  the  next  day,  she  left  the  train,  intending  to  resume  her  jour- 
ney for  the  point  of  destination  a  few  hours  thereafter;  that,  upon  leaving  the 
train  at  Scottsville,  she  proceeded  to  the  reception  room  for  passengers  in  the 
depot  building  near  by,  it  being  then  quite  dark;  that,  a  little  while  after- 
wards, she  went  out  on  the  platform  in  front  of  the  reception  room,  and,  there 
being  no  sufficient  light  to  enable  her  to  see  her  way,  she  fell  from  the  plat- 
form  to  the  ground,  a  distance  of  several  feet,  in  consequence  of  which  she 
sustained  serious  bodily  injuries.  It  was  also  averred  in  the  petition  that  all 
the  franchises,  property,  rights,  etc.,  of  said  railroad  company  were  in  the 
bands  of  certain  named  receivers,  appointed  by  an  order  of  the  said  court;  and 
accordingly  the  prayer  of  the  petition  was  that  the  petitioner  be  granted  leave 
'*to  institute  against  the  said  receivers  in  any  court  of  common  law,  having 
Jurisdiction  of  the  subject,  such  action"  as  she  might  be  advised  to  be  proper 
for  the  recovery  of  such  damages  as  she  had  sustained  by  reason  of  her  fall  as 
aforesaid.  To  this  petition  the  receivers  filed  their  answer,  in  which  they 
denied  liability  on  their  part  to  the  petitioner,  alleging  that  their  "duty  to  the 
petitioner  was  fully  performed  when  ^he  was  safely  carried  to  Scottsville,  and 
safely  put  otS.  the  train;  that  it  was  not  their  duty  to  provide  accommodations 
for  passengers  to  spend  the  night,  and  that  it  was  negligence  on  the  part  of 

*It  is  the  duty  of  railway  companies  to  provide  platform  and  other  accommodations  for 
passengers  who  desire  to  take  their  trains,  and  to  furnish  safe  and  proper  means  of  ingress 
and  emss  to  and  from  trains,  platforms,  station  approaches,  etc.,  and  to  furnish  at  night 
sufficient  lights  to  securely  guide  the  way  and  the  steps  of  their  lyassengers,  as  well  as 
servants  neoessarv  to  inform  them  and  instruct  them  as  to  the  location  of  the  trains,  and 
as  to  the  usual  ana  safest  mode  of  reaching  them.  Moses  v.  Railroad  Co.,  (Iia.)  3  South. 
Bep.  667;  Hallway  Co.  v.  Fahrbaim,  (Ark.)  4  a  W.  Rep.  60,  and  note. 
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the  petitioner  to  walk  upon  the  platform  in  the  darkness."  ''It  is  tme,"  the 
answer  went  on  to  say,  "that  there  was  no  railing  around  the  platform,  and 
to  have  put  one  there  would  have  rendered  it  useless  for  the  purposes  for  which 
it  was  built,  namely,  to  transfer  freight  to  and  from  the  cars;  and,  even  if 
there  was  no  light  on  the  platform,  that  circumstance  did  not  constitute  a  vi- 
olation of  duty  on  the  part  of  these  respondents,  because  it  was  not  a  time 
when  a  train  was  to  arrive  or  depart,  and  it  was  not  to  be  expected  that  passen- 
gers who  had  arrived  would  remain  in  the  depot  all  night,  as  petitioner  de- 
clared her  intention  to  do,  after  an  agent  of  these  respondents  had  offered  to 
conduct  her  to  a  hotel."  Therefore,  the  answer  concludes,  the  petitioner 
was  herself  guilty  of  negligence  which  caused  the  injuries  complained  of. 
Upon  the  filing  of  the  answer,  the  court  directed  an  issue  to  be  tried  on  the 
law  side  of  the  court,  to  ascertain  what  damages,  if  any,  the  petitioner  was 
entitled  to  recover.  A  Jury  was  accordingly  impaneled,  and  having  heard  the 
evidence,  returned  a  verdict  for  the  petitioner  for  $1,300  damages;  and  there- 
upon the  defendants  moved  the  court  to  set  aside  the  verdict,  and  for  a  new 
trial,  but  the  motion  was  overruled.  The  court  thereupon  ordered  that  the 
verdict,  and  all  the  proceedings  had  upon  the  trial  of  the  issue,  be  certified  to 
the  chancery  side  of  the  court;  and  also  that  it  be  certified  that,  in  the  opin- 
ion of  the  court,  the  verdict  was  contrary  to  the  law  and  the  evidence,  which 
was  accordingly  done;  after  which  the  decree  appealed  from  was  entered, 
whereby  the  petition  was  dismissed,  at  the  costs  of  the  petitioner. 

Edgar  Allan,  J.  Sam*l  Parrish,  Jos,  Jf.  Donvan,  and  F.  C.  Moon,  for  ap- 
pellant. Johnston,  Williams  &  Boulioare  and  Christian  &  Christian^  for 
appellee. 

Lewis.  P.,  {after  stating  the  facts  as  above. )  The  first  assignment  of  error 
is  that  "the  circuit  court  erred  in  refusing  leave  to  the  appellant  to  bring  her 
action  at  common  law  in  any  court  of  competent  jurisdiction,  as  she  had  the 
constitutional  right  (she  being  a  citizen  of  the  state  of  Indiana)  to  have  her 
cause  of  action  heard  and  determined  in  a  federal  court  sitting  in  Virginia." 
So  far  as  the  claim  of  a  right  to  sue  in  a  federal  court  is  concerned,  it  may  be 
remarked  that  no  such  right  was  specifically  claimed  in  the  court  below,  and, 
if  it  had  been,  the  result  would  have  been  the  same.  For  there  is  no  better 
settled  proposition  than  that  a  receiver,  as  such,  cannot  be  sued  elsewhere 
than  in  the  court  by  which  he  was  appointed,  without  the  leave  of  such  court 
first  had  and  obtained,  and  whether  leave  to  sue  will  be  granted,  rests  in  the 
discretion  of  the  court.  This  principle  has  been  nowhere  more  emphatically 
asserted  than  by  the  supreme  court  of  the  United  States  in  a  number  of  cases, 
and  by  this  court  in  the  recent  case  of  Melendy  v.  Barbour,  78  Va.  544.  In- 
deed, such  leave  is  essential  to  the  Jurisdiction  of  any  other  court,  state  or 
federal,  in  such  a  case.  Peale  v.  Phi^s,  14  How.  368;  Barton  v.  Barbour, 
104  U.  S.  126.  The  doctrine,  and  the  reasons  upon  which  it  rests,  are  so 
fully  and  clearly  laid  down  in  the  cases  just  mentioned,  that  we  deem  it  un- 
necessary, in  this  connection,  to  do  more  than  simply  to  refer  to  those  cases. 
They  are  decisive  of  the  question  here  raised,  and  hence  the  first  assignment  of 
error  is  not  well  taken. 

The  second,  third,  and  fourth  assignments  of  error  relate  to  certain  instruc- 
tions, some  of  which  were  given  and  others  refused,  upon  the  trial  of  the  issue, 
and  will  be  considered  together.  The  first  and  second  of  these  instructions 
were  offered  by  the  appellant,  and  were  refused,  and  are  as  follows:  "(1) 
The  court  instructs  the  jury  that  if  they  shall  believe,  from  the  evidence,  that 
the  plaintiff,  being  a  passenger  on  the  line  of  the  defendant  company,  was 
left  by  the  agents  and  servants  of  said  company,  in  the  night-time,  in  their 
waiting-room  for  passengers  at  Scottsville,  and  shall  further  believe  that  such 
waiting-room  was  not  lighted  so  as  to  show  the  dangers,  if  any,  of  walking 
upon  the  platform  in  front  of  said  waiting  room*  then  the  failure  to  have  the 
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same  so  lighted  was  such  negligence  on  the  part  of  the  defendant  company  as 
to  render  them  liable  in  this  issue.  (2)  The  court  further  instructs  the  jury 
that,  in  considering  the  question  of  negligence,  they  may  take  into  considera- 
tion all  the  facts  in  regard  to  the  accommodations  provided  for  the  reception 
and  necessary  comfort  of  female  passengers  in  the  waiting-room  at  Scottsville, 
and  may  also  consider  whether  having  a  railing  on  the  platform  in  front  of 
said  waiting-room  would  in  any  way  have  interfered  with  the  freight  business 
of  the  defendant  company."  In  respect  to  the  first  of  these  instructions,  it  is 
sufficient  to  say  that  it  is  open  to  the  obvious  objection  that  it  makes  no  qual- 
ification for  possible  contributory  negligence  on  the  part  of  the  piaintifF.  and 
was  therefore  rightly  refused;  and  the  second  was  also  properly  refused,  if  for 
no  other  reason  than  that  it  is  vague,  and  was  calculated  rather  to  confuse 
than  to  enlighten  the  jury  upon  the  issues  they  were  sworn  to  try.  On  the 
other  hand,  the  instruction  given  by  the  court,  and  objected  to  by  the  appel- 
lant, correctly  propounds  the  law,  and  was  rightly  given.  It  is  in  these 
words:  "The  jury  should  find  for  the  defendant,  unless  they  believe  from  all 
the  evidence  that  the  accommodations  provided  by  the  defendants  for  passen- 
gers arriving  at  Scottsville,  of  ordinary  intelligence  and  prudence,  were  un- 
safe, or  that,  on  the  night  of  the  accident  to  the  plaintiff,  the  defendant's 
agents  were  negligent  in  properly  lighting  the  premises;  and  shall  further  be- 
lieve that  the  plaintiff  did  not  contribute  to  the  accident  by  her  own  negli- 
gence, or  want  of  such  care  and  caution  as  a  reasonably  prudent  person  should 
have  exercised  for  his  own  protection." 

This  brings  us  to  the  consideration  of  the  last  and  principal  assignment  of 
error,  which  is  that  the  ciicuit  court  erred  in  setting  aside  the  verdict  of  the 
jury,  or,  rather,  in  disregarding  it,  and  in  dismissing  the  petition.  And  here 
it  may  be  well  to  remark,  before  commenting  upon  the  evidence,  which  is 
made  part  of  the  record,  that  a  verdict  rendered  upon  the  trial  of  an  issue  out 
of  chancery  stands  upon  a  very  different  footing  from  a  verdict  rendered  upon 
an  issue  detiaavit  vel  nan,  or  in  an  action  at  common  law;  the  reason  being 
that  in  the  former  case  the  issue  is  a  mere  incident  In  the  proceedings,  in- 
tended to  satisfy  the  conscience  of  the  chancellor,  who  may  therefore  approve 
the  verdict*  or  disregard  it  altogether,  according  to  what,  in  his  judgment,  the 
law  and  the  evidence  in  the  particular  case  require.  This  is  a  familiar  principle, 
repeatedly  recognized  by  this  court  Powell  v.  Manson,  22  Girat.  177;  Lam-' 
herta  v.  Cooper,  29  Grat.  61;  Snouffer's  Adm'r  v.  Hanshrough,  79  Va.  166; 
FUhbume  v.  FurgtMon,  ante,  575,  (decided  at  the  present  term.)  See,  also, . 
Watt  V.  Starke,  101  U.  S.  247,  which  is  an  authority  to  show  that  a  motion 
for  a  new  trial  of  an  issue  out  of  chancery  must  be  made  to  the  court  of 
chancery.  And  see,  to  the  same  effect,  Watkins  v.  Carltont  10  Leigh,  560; 
Brockenbrough'e  Bx^re  v.  SpincUe^  17  Grat.  21. 

The  action  of  the  court,  however*  both  as  regards  the  awarding  of  an  issue, 
and  the  verdict  when  rendered,  is  reviewable  on  appeal;  and  the  question  here 
now  is  whether,  upon  the  evidence  before  the  jury,  the  appellant  is  entitled 
to  a  decree  in  accordance  with  the  verdict  which  was  rendered  in  her  favor. 
The  evidence  is  brief,  and,  in  our  opinion,  establishes  a  state  of  facts'which 
fully  sustains  the  action  of  the  lower  court;  in  other  words,  it  shows  that  the 
negligence  of  the  appellant  was  the  proximate  cause  of  the  injuries  she  re- 
ceived, and  therefore  that  she  is  not  entitled  to  recover.  In  her  own  deposi- 
tion, she  testifies  that,  when  she  alighted  from  the  train  at  Scottsville,  the 
only  light  by  which  she  was  lighted  to  the  waiting-room  was  the  dim  reflec- 
tion from  the  passing  train,  and  the  light  in  the  agent's  office,  not  sufficient 
to  expose  the  platform.  Yet  she  necessarily  ascended  the  steps  to  the  plat- 
form, and  crossed  the  platform,  to  get  into  the  waiting-room.  And  upon  the 
question  of  lights  she  is  flatly  contradicted  by  her  own  witness  and  traveling 
companion,  Mrs.  Clark,  who  testifies  as  follows:  ''Mrs.  Reed  [the  appellanq 
and  I  were  helped  off  the  train  by  the  conductor  on  tb«  side  next  to  the  depot. 
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He  lighted  us  with  his  lantern  into  the  waiting-room.  There  was  one  other 
light,  which  was  just  going  out,  and  which  the  conductor  took  down  and  car- 
ried in  when  he  showed  us  in.  This  light  had  been  posted  on  the  depot  plat- 
form. There  was  a  young  man  at  the  depot,  whom  the  conductor  told  that 
the  lamp  ought  to  be  trimmed,  and  he  took  it  to  trim  it.  There  was  a  light 
in  the  depot  besides."  The  same  witness  also  testifies  that  a  few  minutes 
afterwards,  and- before  the  young  man  Just  mentioned  had  finished  trimming 
the  lamp,  the  appellant  inquired  of  her  if  there  was  a  ladies'  toilet-room  in 
the  building,  to  which  she  answered  she  thought  not;  whereupon  the  appel- 
lant went  out  on  the  platform,  which  was  not  lighted,  and  walked  in  the  dark 
to  the  end  of  it,  where  she  fell  off  to  the  ground,  a  distance  of  several  feet. 
The  evidence  also  shows  that  the  platform  extended  the  whole  length  of  the 
depot  building,  and  that  at  the  time  of  the  accident  so  much  of  it  as  was  im- 
mediately in  front  of  the  waiting-room  door  was  lighted  by  the  light  in  the 
room. 

Such,  substantially,  is  the  evidence  on  this  point  for  the  appellant  The 
conductor  of  the  train,  who  was  examined  as  a  witness  for  the  defendant* 
testifies  that,  when  the  train  reached  Scottsville,  he  showed  the  ladies  into  the 
depot,  and  saw  them  seated ;  that  they  determined  to  stop  over  at  Scottsville. 
because  he  told  them  the  train  did  not  stop  at  Bremo,  the  station  to  which 
they  wished  to  go.  It  appears  that  they  were  traveling  on  "a  thousand-mile 
ticket,  **  and  it  is  not  pretended  that  they  were  informed  when  or  before  they 
took  passage  at  Lexington  that  it  would  stop  at  Bremo.  It  was  an  express 
train,  and  did  not  usually  stop  there.  The  conductor,  however,  testifies  that 
Just  before  getting  to  Scottsville,  finding  that  the  train  would  stop  at  Bremo» 
he  notified  the  appellant  and  her  companion  of  the  fact,  but  that  they  adhered 
to  their  determination  to  stop  over  at  Scottsville,  and  take  the  next  train  for 
Bremo,  and  accordingly  stopped  there.  The  next  witness  for  the  defendant* 
M.  S.  Bowles,  an  employe  of  the  company  at  Scottsville,  teetifies  that,  after 
the  ladies  had  been  "lighted  into  the  reception  room"  by  the  conductor,  he 
offered  to  show  them  to  the  hotel,  a  short  distance  from  the  depot,  but  that 
they  declined  to  go,  saying  they  preferred  to  remain  in  the  rec^tion  room 
until  the  arrival  of  the  next  train,  which  was  to  pass  between  daylight  and 
sunrise;  that  a  short  while  afterwards  he  heard  a  noise  outside  of  the  depots 
and  going  in  that  direction  he  found  the  appellant  lying  unconscious  on  the 
ground  at  the  end  of  the  platform.  The  same  witness  also  testifies  ""that  freight 
taken  from  the  depot  into  the  cars  is  not  passed  across  the  platform,  it  not  be- 
ing on  the  aide  of  the  depot  next  to  the  track ;  but  that  it  is  necessary  for  and 
is  constantly  used  in  receiving  freight  from  wagons,  and  delivering  freight  to 
wagons,  though  not  at  the  door  of  the  reception  room ;  that  there  was  no  rail- 
ing around  the  platform,  or  any  part  of  it,  and,  if  there  had  been,  it  would 
have  rendered  the  platform  useless  for  thQ  purpose  for  which  it  was  designed; 
but  that  a  railing  in  front  of  the  reception  room  would  not  have  been  in  the 
way." 

We  have  thus  gone  over  the  evidence  chiefly  relied  upon  as  showing  negli- 
gence on  either  side,  and  it  shows,  we  think,  that  upon  no  just  principle  can 
the  decree  appealed  from  be  reversed.  The  law  undoubtedly  imposes  upon  a 
railroad  company  the  duty  of  keeping  its  stations  and  premises  in  such  safe 
condition  as  that  its  passengers,  in  the  exercise  of  ordinaiy  care,  can  get  upon 
or  leave  the  same,  or  go  wherever  they  are  expressly  or  impliedly  invited  to 
go  thereon,  without  injury;  and  this  embraces  suitable  steps  and  platforms,, 
as  well  as  suitable  light.  Ke^e  v.  Railroad  Co.,  142  Mass.  251,  7  N.  E. 
Bep.  874  ;>  2  Wood,  Ry»  Law,  §  810,  and  cases  cited.  In  the  present  case, 
however,  the  appellant  has  not  exercised  such  care  as  entitles  her  to  recover. 
The  case  as  disclosed  by  the  record  is  simply  this:  Upon  her  alighting  at  the 
station,  she  was  shown  by  the  light  of  a  lamp  up  the  steps  of  the  platform, 
and  into  the  reception  room,  where  a  light  was  burning.    The  hour  was  late^ 
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and  no  other  trains  were  to  pass  the  station  that  night  After  being  shown 
into  the  reception  room,  she  declined  tlie  offer  of  an  employe  of  the  company 
to  conduct  her  to  a  hotel  near  by*  preferring,  as  she  said,  to  spend  the  residue 
of  the  night  at  the  depot;  and,  while  the  platform  lamp  was  being  trimmed, 
-•presumably,  from  the  evidence,  in  her  presence, — she  walked  out  upon  the 
platform,  and,  without  taking  the  precaution  to  inquire  or  ascertain  whether 
or  not  she  could  safely  do  so,  turned  at  right  angles  upon  stepping  upon  the 
platform  from  the  lighted  reception  room»  and  walked  in  the  dark  to  t?ie  end 
qfit,  where  Bhe  fell  off  and  was  injured.  This,  all  the  circumstances  con- 
sidered, was.  not  only  negligence,  but  recklessness,  on  her  part,  which  clearly 
defeats  a  recovery. 

It  was  contended,  in  the  argument,  that  she  went  out  to  obey  a  sudden  and 
urgent  call  of  nature,  but  of  this  there  is  no  positive  proof  in  the  record ;  and, 
even  if  it  were  so,  that  could  not  affect  her  duty  to  take  ordinary  care  in  walk- 
ing  upon  the  platform  or  elsewhere  upon  the  defendant's  premises.  It  is  un- 
necessary, therefore,  to  inquire  whether  or  not  it  was  the  duty  of  the  com- 
pany to  have  provided  a  railing  at  the  outer  edge  of  the  platform,  or  whether 
or  not  it  has  been  negligent  in  any  particular,  since,  upon  the  facts  stated,  we 
are  of  opinion  that  the  verdict  of  the  jury  was  plainly  wrong,  and  that  the  de- 
cree must  be  aflSrmed. 

BiOHARDSOM,  J.,  ab^nt. 

(tl  Va.  462) 

Fbenoh  v.  Williams  et  ai. 
(Supreme  Court  cf  Appeals  of  Virginia.    September,  18S7.) 

1.  BlASBlOMT-^RSBBSVATIOir  OT  IN  PbBD— ImXRFBBTATXONt 

A  deed  conyeying  a  tract  of  land  gave  the  boundary  in  part  as  **  thence  along  a  road  • 
which  is  to  be  the  line.  **  setting  out  the  course  and  distance  .alone  the  road;  and 
then  provided  **the  right  of  way  as  now  and  heretofore  used  *  *  *  is  also  re- 
servea  to  the  said  erantor.  his  hdrs  or  assigns.  **  The  deed  did  not  ahow  whethei 
the  grantor  retalnea  other  lands,  and  did  not  in  any  way  show  the  purposes  of  the 
reservation.  Held,  that  extrinsic  evidence  was  adznlssible  to  explain  the  deed,  and 
all  the  facts  and  circiunstances  connected  with  its  execution  could  be  looked  to  in 
ascertaining  the  true  meaning  of  the  parties,  and  the  purpose  and  extent  of  thAres* 
ervation. 

2.  Same. 

Where  a  deed  conyeyed  land  bordering  in  part  on  a  road  which  was  designated  as 
the  line,  and  then  reserved  to  the  grantor,  his  heirs  or  assigns,  the  road  as  it  then 
existed,  and  it  was  shown  that  the  grantor  held  other  lands  bordering  in  part  on  tha 
road,  and  that  the  termini  of  the  road  were  in  the  grantor's  lands,  TMlo,  that  tha 
reservation  of  the  road  was  a  rieht  appurtenant  to  the  land  of  the  grantor  not  con- 
veyed, and  would  pass  to  a  purcnaser  thereof. 

Error  to  circuit  court,  Shenandoah  eounty. 

H.  C.  AUen  and  M.  L.  WaUon.  for  plaintiff  in  error.  John  /•  WiUiama^ 
for  defendants  in  error. 

BiCHAKDSON,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Shenandoah  county,  rendered  on  the  fourth  day  of  September,  1885,  in  two 
consolidated  suits  at  law,  one  of  which  was  an  action  of  trespass,  wherein 
Martin  V.  French,  the  plaintiff  in  error  here,  was  plaintiff,  and  W.  T.  Will- 
iams et  aZ.,  the  defendants  in  error,  were  defendants ;  and  the  other  was  an 
action  of  trespass  on  the  case,  wherein  said  W.  T.  Williams  was  plaintiff, 
and  said  Martin  V.  French  defendant.  The  object  of  these  suits  was  not  to 
recover  really  anything  more  than  nominal  damages,  but  was  to  test  the  rights 
of  the  respective  parties  in  regard  to  a  certain  "  way"  in  the  proceedings  re- 
f erred  to. 

Prior  to  the  twentieth  day  of  December,  1871,  Franklin  T.  Moreland  owned 
and  was  possessed  of  a  tract  of  about  270  acres  of  land  adjoining  the  town  of 
Woodstock  on  the  east.    Thus  owning  and  occupying  said  tract  of  land,  said 
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Morelaiid  had  a  road,  or  "way,"  running  through  and  over  the  same,  "from 
the  East  back  street  of  said  town,  leading  by  the  old  stone  house  to  the  back 
Mill  road,'* — which  way  was  fenced  in  on  both  sides  its  entire  length.  The  en- 
tire road  and  its  termini  were  on  the  land  of  Moreland,  and,  as  above  defined, 
had  existed  for  many  years  prior  to  the  sale  to  French  now  to  be  referred  to. 
On  the  said  twentieth  day  of  December,  1871,  in  consideration  of  87,000,  paid, 
and  to  be  paid,  as  specified  in  the  deed,  said  Moreland  (;onveyed  to  said  French 
140  acres,  more  or  less,  of  said  tract.  The  deed  does  not,  in  clear  and  unequiv- 
ocal terms,  describe  the  land  thereby  conveyed  to  French  as  part  of  said  tract 
of  270  acres  theretofore  owned  by  said  Franklin  T.  Moreland,  but  as  "part 
of  a  tract  of  land  conveyed  to  Wm.  Moreland  by  Mark  Bird  and  William  A. 
Crawford,  commissioners,  by  deed  bearing  date  the  fourth  day  of  September, 
1855,  recorded  in  tlie  clerk's  office  of  the  county  court  of  said  county."  Then 
the  deed  recites,  "the  part  of  said  tract  tereby  conveyed  is  bounded  as  fol- 
lows, **  giving  the  metes  and  bounds  of  the  part  thereby  conveyed.  After  de- 
scribing the  land  conveyed  by  appropriate  calls  for  most  of  the  distance  around 
it,  the  deed  contains  these  calls:  "  Thence  along  a  road,  which  is  to  be  the  line, 
S.  82|  deg.,  W.  20  poles  and  16  links,  to  a  station  at  the  edge  of  said  road; 
thence,  N.  89^  deg.,  W.  10  poles  and  6  links,  to  a  Spanish  oak,  at  the  foot  of 
a  hill,  and  at  north  edge  of  said  road;  thence,  N.  36^  deg.,  W.  14  poles  and  9 
links,  to  a  planted  rock,  at  the  north  edge  of  said  road;  thence,  N.  66^  W.  89 
poles  and  23  links,  (running  part  of  the  way  with  said  road,)  to  the  begin- 
ning." And  after  the  formal  part  of  the  deed,  there  is  this  "reservation" 
clause:  "It  is  expressly  agreed  that  a  lien  upon  said  land  for  said  deferred 
installments  is  hereby  reserved,  and  the  right  of  way  as  now  and  heretofore 
used,  from  the  East  back  street  of  said  town,  leading  by  the  old  stone  house 
to  the  back  Mill  road,  is  also  reserved  to  the;said  Moreland,  his  heirs  or  as- 
signs." 

It  is  conceded  that  Franklin  T.  Moreland,  at  and  before  the  sale  to  French, 
was  the  owner  of  the  entire  tract  of  270  acres,  described  in  the  deed  from  Mor&> 
land  to  French  as  the  "land  conveyed  to  William  Moreland  by  Mark  Bird  and 
William  A.  Crawford,  commissioners;"  and  that  he  (Moreland)  after  his  sale 
of  part  thereof  to  French,  continued  to  own,  and  died  seized  and  possessed 
of,  the  residue  of  said  tract;  and  it  is  further  conceded  that  the  deed  (which 
is  part  of  the  record)  from  P.  W.  Magruder,  commissioner,  of  date  September 
28,  1881,  to  the  defendant  in  error,  W.  T.  Williams,  is  for  the  residue  of  said 
tract,  not  sold  by  Moreland  to  French;  and  that  the  road  in  question,  for  part 
of  its  course,  traverses  the  tract  of  land  sold  by  Moreland  to  French,  and, 
for  part  of  the  way,  is  the  line  called  for  in  the  deed  from  Moreland  to  French. 
French  and  Williams,  being  thus  the  owners  in  severalty  of  parts  of  the  tract 
formerly  owned  by  Moreland,  complained  respectively  of  each  other  of  al- 
Ic^^  wrongs  and  trespasses  in  respect  of  this  road  or  "way."  Hence  the 
two  suits  aforesaid — the  one  in  case,  by  Williams  v.  French^  and  the  other  in 
trespass,  by  French  v.  Williams  et  al.  In  the  latter  suit  there  were  two  mis- 
trials— ^tbe  jury,  in  each  instance,  failing  to  agree.  Finally,  the  cases  were 
consolidated,  and  by  agreement  of  parties,  were  referred  to  Mr.  Holmes  Con- 
rad, whose  decision  should  be  entered  as  the  judgment  of  the  said  circuit  court ; 
and  the  causes  were  heard  and  decided  by  him;  his  decision  being  in  favor  of 
the  right  of  way  as  claimed  by  the  appellee,  Williams.  In  other  words,  his 
decision  was  that  judgment  go  for  the  plaintiff  in  said  suit  of  Williams  v. 
French^  and  for  the  defendants  in  the  suit  of  French  v.  Williams  et  ah;  and, 
damages  being  waived,  that  said  Williams,  as  plaintiff  in  the  first-named  suit, 
and  as  defendant  in  the  second  suit,  have  judgment  for  his  costs,  and  judg- 
ment was  accordingly  so  entered  by  said  circuit  court.  The  case  is  here  upon 
a  writ  of  error  to  said  judgment,  obtained  from  one  of  the  judges  of  this  court. 

The  sole  question  to  be  determined  by  this  court  is  whether  the  right  of 
way  here  involved  was  intended  to  be  a  way  in  gross,  or  appurtenant.    Whether 
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the  one  or  the  other,  it  was  created  by  express  reservation  in  the  deed  of  a 
vendor  conveying  to  his  vendee  part  of  a  tract  of  land  theretofore  owned  by 
the  vendor,  the  residue  of  the  tract  being  retained  by  the  vendor.  It  is  in- 
sisted by  the  plaintiff  in  error  that  the  reservation  in  the  deed  from  Moreland 
to  French,  of  "the  right  of  way  as  now  and  heretofore  used  from  the  East 
back  street  of  said  town,  leading  by  the  old  stone  honse  to  the  hack  Mill  road, 
to  said  Moreland,  bis  heirs  or  assigns,"  was  of  a  right  in  gross,  and  not  of  a 
right  appurtenant;  that  it  was  a  right  exclusively  personal  to  Moreland,  and 
not  transmissible  by  descent  or  purchase  from  him ;  that  if,  however,  any  right 
of  way  did  pass  to  the  defendant  in  error,  Williams,  by  reason  of  his  purchase 
and  ownership  of  the  residue  of  the  Moreland  tract,  not  sold  and  conveyed  to 
the  plaintiff  in  error,  it  was  only  a  convenient  and  adequate  way,  and  not  nec- 
essarily to  the  full  extent  of  the  existing  roadway;  and  that  the  greater  part 
of  the  roadway  was  embraced  in  the  grant  to  the  plaintiff  in  error;  and  that 
parol  testimony  cannot  be  resorted  to  for  the  purpose  of  explaining,  by  the  at- 
tendant circumstances,  what  was  the  intention  of  the  parties.  In  other  words, 
it  is  claimed  that  the  parties  are  restricted  to  the  legal  effect  of  the  language 
used  in  the  deed  itself,  and  to  it  alone,  for  the  intention  of  the  parties. 

We  are  clearly  of  opinion  that  this  contention  cannot,  and  should  not,  pre- 
vail under  the  circumstances  of  this  case.  The  proposition  rests,  obviously, 
upon  the  well-recognized  doctrine  that  parol  evidence  is  not  admissible  to  con- 
tradict a  written  instrument;  for  it  is  insisted,  in  support  of  the  proposition, 
that  there  is  nothing  ambiguous  on  the  face  of  the  deed,  and  therefore  no  ne- 
cessity to  resort  to  extrinsic  evidence  And  even  the  authorities  cited  except 
cases  where  the  written  agreement  Is  not  clear,  or  is  not  plain  and  intelligi- 
ble, or  where  a  question  arises  as  to  the  general  intention  of  the  parties  con- 
cerning which  the  instrument  is  not  decisive.  2  Lomax,  Dig.  527.  And  in 
case  of  equivocal  agreements  in  writing,  the  circumstances  under  which  they 
were  made  may  be  given  in  evidence  to  explain  the  meaning.  Id. ;  Craiqford 
V.  Jarrett,  2  Leigh,  680.  So,  in  King  v.  Laindon,  8  Term  B.  884,  parol  ev- 
Idence  was  held  admissible  to  ascertain  a  fact  collateral  to  the  written  instru- 
ment, to  explain  the  intention  of  the  parties,  the  instrument  being,  in  some 
measure,  equivocal;  the  Judges — among  them  Lord  Ken  yon — all  saying,  "the 
parol  evidence  was  not  produced  to  contradict,  but  to  explain,  the  written 
agreement."  In  the  leading  case  of  Canal  Co.  v.  Hill,  15  Wall.  04,  it  was 
held  that,  "to  ascertain  the  intent  of  the  parties  is  the  fundamental  rule  in 
the  construction  of  all  agreements;  *  *  *  the  state  of  things  and  sur- 
rounding circumstances  in  which  an  agreement  is  made  will  be  looked  at  as 
a  means  of  throwing  light  upon  its  meaning,  especially  for  the  purpose  of  as- 
oertaining  what  is  its  true  subject-matter." 

This  court,  in  Bank  v.  McVeigh,  32  Grat.  530,  citing  Talbot  v.  Railroad 
Co,,  3  Va.  Law  J.  486,  and  Canal  Co.  v.  Hill, supra,  said:  "To  ascertain  the 
intent  of  the  parties  is  the  fundamental  rule  in  the  construction  of  agreements; 
and  in  such  construction  courts  look  to  the  language  employed,  the  subject- 
matter,  and  the  surrounding  circumstances.  They  are  never  shut  out  from 
the  same  light  which  the  parties  enjoyed  when  the  contract  was  executed,  and 
in  that  view  they  are  entitled  to  place  themselves  in  the  same  situation  which 
the  pai'ties  who  made  the  contract  occupied,  so  as  to  view  the  circumstances 
as  they  viewed  them,  and  so  to  judge  of  the  meaning  of  words,  and  of  the 
correct  application  of  the  language  to  the  things  described."  See,  also,  cases 
cited. 

In  view  of  these  principles,  the  question  naturally  presents  itself,  wherein 
is  the  deed  from  Moreland  to  French  not  plain  and  intelligible,  or  equivocal 
in  meaning;  or  is  it  necessary  to  ascertain  a  fact  collateral  to  the  deed  to  ex- 
plain the  intention  of  the  parties  ?  The  answer  is  obvious.  The  tract  of  land 
conveyed  by  Moreland  to  French  is  not  described  in  the  deed  in  terms,  as  a 
part  of  the  tract  theretofore  owned  by  the  grantor,  Franklin  T.  Moreland,  but 
v.4s.B.no.8— 38 


Digitized  by 


Google 


594  SOUTHEASTERN  REPOBTBB.  [Va. 

as  part  of  a  tract  conveyed  to  William  Moreland,  who  was  the  ancestor  of  F. 
T.  Moreland.  Nor  is  it  specifically  stated  in  the  deed  that  F.  T.  Moreland 
owned  the  entire  tract,  or  that  he  retained  the  part  not  sold  to  French.  In 
fact,  the  failure  of  the  deed  to  specify  that  Moreland  owned  or  retained  any 
land  to  which  the  "way"  reserved  could  be  appurtenant,  is  strongly  urgM  to 
uphold  the  contention  that  the  way  reserved  was  of  a  right  in  gross,  and  not 
of  a  right  appurtenant.  Hence  the  absolute  necessity,  if  the  substance  and 
not  the  shadowy  form  of  the  contract  is  to  be  looked  to,  of  resorting  to  ex- 
trinsic evidence  to  ascertain  the  true  intent  and  meaning  of  the  parties,  by 
having  recourse  to  the  circumstances  which  surrounded  them  at  the  time,  and 
in  the  light  of  which  they  executed  the  contract.  This  is  all  the  more  impor- 
tant, in  view  of  the  rule  that  a  way  is  never  presumed  to  be  in  gross,  when 
it  can  fairly  be  construed  to  be  appurtenant  to  land,  (Washb.  ^isem.  282,) 
and  in  view  of  the  further  rule,  "that  parties  are  presumed  to  contract  in  ref- 
erence to  the  condition  of  the  property  at  the  time  of  the  sale. "  Id.  79.  And 
these  principles  are  all  the  more  applicable,  inasmuch  as  the  way  here  is  re- 
served "to  Moreland,  his  heirs  or  assigns,"  language  which  strongly  tends  to 
preclude  the  idea  of  "a  reservation  in  gross. "  Moreover,  the  way  reserved  is, 
"as  now  and  heretofore  used;"  but  the  deed,  while  it  further  designates  itas 
"from  the  East  back  street  of  said  town,  leading  by  the  old  stone  house  to  the 
back  Mill  road,"  ,yet  fails  to  describe  the  character  of  way  referred  to,  or 
whether  it  was  entirely  or  only  in  part  over  the  land  conveyed  to  French. 
It  is  essential  to  understand  all  these  things  in  order  to  uphold  and  enforce 
'  the  contract  according  to  its  true  meaning.  And  to  understand  them,  resort 
must  be  had  to  the  real  state  of  facts  and  circumstances  surrounding  the  par- 
ties when  they  entered  into  the  contract.  It  is  clear,  therefore,  that  parol  ev- 
idence is  admissible  to  explain  the  surroundings,  and  to  enable  the  court  to 
place  itself  in  the  same  situation  occupied  by  the  parties  who  made  the  con- 
tract; and  thus,  in  view  of  all  the  attendant  circumstances,  to  judge  of  the 
meaning  of  the  words  used,  and  of  the  proper  application  of  the  language  to 
the  way,  which,  to  say  the  least,  is,  in  some  measure,  ambiguously  described. 
Now,  looking  to  the  contract  as  evidenced  by  the  deed,  and  the  circumstances 
surrounding  the  parties  at  the  time  of  entering  into  it,  as  explained  by  the 
extrinsic  evidence,  we  have  this  case:  Franklin  T.  Moreland  owned  the  tract 
of  land  which  had  been  conveyed  to  his  ancestor,  William  Moreland,  over 
which,  from  the  East  back  street  of  the  town  of  Woodstock,  and  across  said 
tract  of  land  to  the  back  Mill  road,  was  a  roadway,  fenced  on  either  side  through 
its  entire  course,  the  termini  of  which  roadway  were  on  the  land  thus  owned 
by  him;  and  so  owning  the  same,  he  sold  and  conveyed  part  thereof  to  the 
plaintiff  in  error,  French,  and  retained  the  residue,  which,  after  his  death,  was 
sold  and  conveyed  to  the  defendant  in  error,  Williams,  who  still  owns  the 
same, — the  roadway,  as  designated,  traversing  in  part  the  land  conveyed  to 
French,  and  in  part  that  retained  by  Moreland,  and  now  owned  by  Williams, 
— and  the  way,  thus  designated,  is  reserved  to  "Moreland,  his  heirs  or  as- 
signs. "  It  13  therefore  clear,  upon  both  principle  and  authority,  that  the  right 
of  way  reserved  was  not  of  a  right  in  gross,  but  of  a  right  appurtenant  to  the 
land  retained  by  Moreland  when  he  sold  to  French,  and  which  has  come  to 
the  defendant  in  error,  Williams,  by  purchase.  Thus  came  into  existence  the 
two  distinct  and  separate  estates  or  tenements  implied  in  the  existence  of  an 
easement:  the  one  in  favor,  or  for  the  benefit  of  which  it  exists,  is  called  "dom- 
inent,"and  the  otherfOver  or  upon  which  it  is  exercised,  is  called  "servient;" 
and  if,  at  any  time,  these  estates  are  united  under  one  ownership  and  posses- 
sion, the  easement  is  at  once  extinguished.  Washb.  Easem.  10.  Of  course, 
so  long  as  the  Moreland  tract  of  land  was  owned  and  occupied  by  one  and  the 
same  person,  no  easement  was  created,  or  began  to  be  created,  in  favor  of  any 
one  part,  and  operating  as  a  service  or  burden  upon  any  other  part,  because 
the  two  separate  estates  necessarily  incident  to  the  existence  of  an  easement 
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did  not  exist.  We  may  add  that  the  facts  admitted  and  proved  in  this  case 
put  it  on  all-fours  with  the  case  of  White  v.  Cratqford,  10  Mass.  188,  wher^  a 
grantor  reserved  a  right  of  way  from  a  highway  to  his  own  farm,  and  where 
it  was  held  a  right  of  way  appurtenant  to  the  farm.  In  that  case*  too,  the 
reservation  to  the  grantor  "or  his  heirs,"  was  construed  to  be  a  reservation 
to  himself  and  his  heirs.  There  can  be  no  question  that  the  defendant  in  er- 
ror, Williams,  by  his  purchase  and  the  conveyance  to  him,  acquired  the  full 
right  of  property  that  was  in  Moreland^s  heirs  to  the  land  conveyed  to  him, 
with  the  right  of  way  appurtenant  thereto,  through,  and  over  the  designated 
roadway  as  it  existed  at  the  date  of  the  deed  from  Moreland  to  French. 

Clearly,  then,  there  is  no  error  in  the  judgment  of  the  said  circuit  court  of 
Shenandoah  County,  and  the  same  must  be  affirmed. 


(UVft.  484) 

SOOTT  et  fix.  «.  BOWLAND. 

(Supreme  Cov/rt  of  Appeals  of  Virginia.    September,  1887.) 

1.  Husband  and  Wife— Tbust-Estatb— Wife's  Intbbest — Subjection  to  Husband*! 
Debts. 

The  effect  of  a  tmst  deed  was  to  give  the  wife  a  half  Interest  in  certain  tntat  prop 
erty,  purchased  partly  with  her  separate  means,  but  the  evidence  faUed  to  establidi) 
her  claim  to  a  portion  In  excess  of  what  the  deed  secured  her.  Held,  that  a  decree 
reserving  her  undivided  half  interest,  and  subjecting  the  other  half  to  the  claims  oi 
her  busl^d's  judgment  creditors,  would  do  substantial  justice. 

9l  FrAUDULBNT  Ck>NVBTAN0E8->PLBADIHG— ALLEOATIOK  OF  FrAUD— PbOOF. 

Really,  secured  by  trust  deed  for  the  Joint  and  equal  benefit  of  husband  and  wife, 
was  decreed  Uable  to  the  satisfaction  of  the  husband's  debts.  An  injunction  issued 
restraining  execution  sale  as  to  the  wife's  interest,  acquired  by  paying  part  of  the 
purchase  money  with  means  derived  from  her  separate  estate,  out  was  dissolved 
upon  answer  by  the  husband's  judgment  creditors,  treated  as  a  cross-biU,  denyine 
her  interest,  upon  **  information  and  belief.  **  Held  error^  as  the  orosa-biU  oontunea 
no  averments  attacking  the  bona  ./Ides  of  the  deed. 
8.  WiTNESft—CoMFBTENCT— Husband  and  Wife. 

A  deed  of  trust  on  its  face  purported  to  be  for  the  equal  benefit  of  husband  and 
wife,  and,  in  an  iMtion  against  the  husband,  the  property  was  decreed  subject  to  his 
debts.  On  bill  to  restrain  the  sheriff  from  selling  under  execution  issued,  heldt  that 
depositions  of  the  debtor  and  his  wife  to  show  that  the  latter's  interest  was  more 
than  one-half,  were  inadmissible  in  evidence,  under  Gode  Va.  1878,  c.  173,  Jf  21«  83, 
retaining  the  common-law  rule  disqualifying  husband  and  wife  to  testify  for  or 
against  each  other. 

i.  JUDOIODNT— BfFBOT  OF  fiWDITION—AUiOWAHOB  OF  FUBTHBB  FUUDIVa. 

After  a  decree  settling  the  rights  of  the  parties  had  been  rendered,  it  is  error  for 
the  trial  court  to  grant  the  names  leave  to  answer  a  cross-bill,  and  to  take  deposi- 
tions, and  on  appeal  they  wul  be  treated  as  not  in  the  case. 
B.  Appeal— Pbesumftionb— Motion  Below  fob  Reheabino. 

On  appeal  from  a  decree  ordering  execution  sale  of  property  claimed  by  the  judg- 
ment deotor's  wife,  and  overruling  a  motion  in  the  nature  of  a  petition  lor  rehear- 
ing, it  will  be  presumed  that  such  motion  was  in  writing,  and  in  due  form,  although 
the  record  does  not  contain  any  such  paper. 

Appeal  from  circuit  court.  King  George  county. 

Rowland  &  Go.  had  obtained  a  foreign  ]  udgment,  for  debts  due  them,  against 
Scott  &  Johnson,  and  instituted  proceedings  in  Virginia  for  its  enforcement. 
To  .restrain  an  order  of  sale  of  certain  realty  claimed  by  Scott's  wife,  Martha 
A.,  as  her  separate  property,  a  preliminary  injunction  was  issued,  but  subse- 
quently dissolved,  and  a  decree  rendered  subjecting  this  property  to  the  claims 
of  the  judgment  creditors,  from  which  Leonidas  Scott  and  his  wife  appeal. 
The  opinion  discloses  the  facts. 

BiOHARDSONy  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
King  George  county,  rendered  on  the  nineteenth  day  of  November,  1879,  in 
the  chancery  cause  therein  pending  of  Leonidas  Scott,  and  his  wife,  Martha 
A.  Scott,  by  her  next  friend,  and  John  H.  Cook,  trustee,  plaintiffs,  and  J.  H. 
Rowland,  doing  business  under  the  firm  name  and  style  of  J.  H.  Rowland  & 
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Oo.,  George  D.  Johnson,  and  George  W.  Gr^sby,  sheriff  of  King  George 
county,  defendants. 

The  facts  essential  to  a  proper  understanding  of  the  case,  are  these:  On 
the  eighth  of  March,  1876,  J.  H.  Bowland,  by  the  Arm  name  and  style  of  J. 
H.  Bowland  &  Co.,  obtained  a  judgment  in  the  supreme  court  of  the  district 
of  Columbia  against  the  said  George  D.  Johnson  and  the  appellant,  Leonidas 
Scott,  by  the  firm  name  of  Sdott  &  Johnson,  for  $2,655.17,  with  interest  on 
$606.25,  part  thereof,  from  October  28.  1875,  and  on  $i500,  another  part 
thereof,  from  October  29,  1875;  and  on  $838.92,  another  part  thereof »  from 
November  12,  1875;  and  on  $610,  the  residue,  from  November  29,  1875;  and 
costs,  $26.80.  Subsequently,  to-wit,  on  the  sixth  of  September,  1877,  the 
plaintiff  in  said  foreign  judgment  instituted  an  action  at  law  thereon  in  the 
circuit  court  of  King  George  county.  In  Virginia,  against  said  Scott  &  John* 
son;  and  on  the  same  day  an  attachment  was  sued  out  by  the  plaintiff  in  said 
action  against  the  estate  of  said  defendants,  (both  of  whom  were  non-res- 
idents ot  the  state  of  Virginia,)  under  section  1,  c.  148,  Code  1873,  upon  the 
affidavit  of  the  plaintiffs,  made  by  their  agent,  as  required  by  said  first  sec- 
tion of  chapter  148.  The  attachment  went  into  the  hands  of  the  sheriff  of 
said  county,  and  was  by  him,  on  the  seventh  day  of  September,  1877,  levied 
on  certain  personal  and  real  property,  as  the  property  of  Leonidas  Scott;  the 
real  estate  thus  levied  on  being  the  subject  of  controversy  in  this  suit.  The 
return  of  the  sheriff  describes  the  real  estate  levied  on  as  the  tract  of  land 
purchased  by  Leonidas  Scott  from  Messrs.  Lewis  &  Mason,  commissioners  in 
the  chancery  suit,  in  the  circuit  court  of  King  George  county,  by  the  style  of 
Qitesenbury^s  ExW  v.  Grymes'  AdmW,  and  as  part  of  that  tract  of  land  of 
which  T.  J.  J.  Grymes  died  seized  and  possessed,  known  as  "Somerset/*  con- 
taining   acres,  located  immediately  on  the  Potomac  river,  in  said  county 

of  King  George.  At  the  April  term  of  said  court,  1878,  the  said  plaintiffs 
obtained  a  judgment  against  said  Scott  &  Johnson  for  the  amount  of  their 
said  foreign  Judgment,  with  interest  as  aforesaid,  and  costs,  and  the  costs  of 
suit,  and  an  order  for  the  sale  of  said  real  estate.  On  the  twentieth  of  April, 
1878,  the  appellants,  Scott  and  wife,  and  said  Cook,  trustee,  presented  their 
bill  of  injunction  to  the  judge  of  the  circuit  court  of  King  George  county, 
setting  forth  the  facts  above  stated,  and,  also,  that  long  prior  to  the  rendi- 
tion of  said  foreign  judgment,  to-wit,  on  the  third  day  of  Januaiy,  1872,  the 
said  Leonidas  Scott,  who  then  had  no  knowledge  whatever  of  owing  or  being 
indebted  to  said  J.  H.  Bowland,  or  to  any  one  else,  to  any  great  extent,  pur- 
chased of  said  Lewis  &  Mason,  commissioners  as  aforesaid,  the  said  farm, 
known  as  "Somerset''  for  about  $4,800  in  round  numbers,— $1,500  of  which 
was  to  be  paid  in  cash,  and  the  balance  in  one,  two,  and  three  years;  that  after 
said  Scott  had  made  the  cash  payment  he  found  himself  unable  to  meet  the 
deferred  payments  as  they  became  due, ''on  account  of  his  being  crippled  in 
his  business  and  in  his  means  by  the  financial  crash  of  1878;"  that  in  this 
emergency  he  had  recourse  to  his  wife,  the  said  Martha  Scott,  who  had  a  sep- 
arate property  in  the  district  of  Columbia,  derived  in  part  from  her  deceased 
mother,  and  in  part  from  the  separate  business  which  she  did  in  the  city  of 
Washington,  and  from  which  she  had  accumulated  considerable  money;  that 
he  informed  her  of  his  embarassed  situation,  and  that  he  would  have  to  lose 
what  he  had  paid  on  this  farm  unless  she  assisted  him  in  his  emergency;  that, 
after  due  consideration,  she  agreed  to  pay,  out  of  her  separate  estate,  the  bal- 
ance due  on  the  purchase  of  said  farm,  which  amounted,  inclusive  of  accrued 
interest,  to  about  $3,000, — ^the  exact  amount  not  having  been  accurately  kept, 
because  it  was  the  agreement  and  intention  of  both  Scott  and  his  wife  that  this 
should  be  a  permanent  investment  of  her  separate  money  for  her  benefit;  that 
money  so  agreed  to  be  invested  by  her  was  so  paid  by  her  upon  the  express 
condition  that  the  purchase  should  inure  to  her  benefit,  and  the  money  so  in- 
vested should  continue  to  be  her  separate  estate,  and  in  nowise  become  a  part 
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of  the  estate  of  her  husband;  that  to  these  terms  and  conditions  said  Leonidas 
Scott  acceded,  and  acted  as  her  agent  in  making  the  investment  of  her  money 
in  said  "Somerset"  farm;  that  in  order  to  perfect  and  carry  out  this  agree- 
ment, and  to  protect  the  investment  of  said  Martha  Scott  in  said  farm,  after 
the  purchase  money  had  all  been  paid,  and  a  deed  was  about  to  be  made,  the 
said  Leonidas  Scott,  in  pursuance  of  the  said  agreement,  directed  Special 
Commissioner  J.  J.  Mason  to  convey  said  land  to  said  J.  H.  Cook,  in  trust  for 
the  sole  use  and  benefit  of  said  Leonidas  Scott  and  Martha,  his  wife,  and  the 
survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor,  which  was  ac- 
cordingly done,  and  with  the  bill  is  filed  a  copy  of  the  deed,  as  Exhibit  D;  and 
that,  the  said  Martha  A.  Scott  having  paid  much  the  larger  part  of  the  pur- 
chase money  for  said  farm,  she  claimed  the  right  to  have  her  interest  therein 
ascertained,  and  relieved  from  the  order  of  sale  of  said  circuit  court  of  King 
George  county,  and  to  have  the  same  set  aside  to  her,  and  for  general  relief. 
On  the  twentieth  of  April,  1878,  an  injunction  was  awarded  by  the  judge  of 
the  circuit  couit  of  King  George  county,  according  to  the  prayer  of  the  bill, 
to  restrain  the  sheriff  of  said  county  from  proceeding  to  sell  the  land  under 
the  order  in  the  suit  and  attachment  in  the  bill  mentioned.  On  the  first  day 
of  October,  1878,  an  order  was  entered  in  the  cause  appointing  said  George 
W.  Grigsby,  sheriff,  receiver  to  take  charge  of  said  land,  collect  the  rents 
thereon,  due  and  to  become  due,  and  to  rent  the  same  out,  and  collect  the 
rents  until  the  property  was  sold,  or  until  the  further  order  of  the  court.  On 
the  same  day  of  the  order  last  referred  to,  said  J.  H.  Rowland,  by  leave  of 
court,  filed  bis  answer  to  the  complainants*  bill,  stating  that,  of  his  own 
knowledge,  he  knew  nothing  of  the  truth  or  falsity  of  the  allegations  of  the 
bill,  ''but  from  information  derived  from  others,"  he  believed  them  to  be 
false,  and,  so  believing,  denied  them,  and  called  for  proof  of  same;  praying 
that  his  answer,  to  this  extent,  be  taken  and  considered  as  in  the  nature  of  a 
cross-bill;  and  further  praying  that  the  deed  in  the  bill  mentioned,  to- wit» 
tfae  deed  from  Mason,  commissioner,  to  said  Leonidas  Scott  and  Martha  A. 
Scott,  his  wife,  for  said  "Somerset"  farm,  be  set  aside  as  null  and  void,  and 
that  said  farm  be  sold,  subject  to  the  complainant  Martha  A.  Scott's  con- 
tingent light  of  dower,  and  that  the  proceeds  be  applied,  pro  tanto^  to  the 
liquidation  of  said  Rowland's  debt.  In  support  of  the  allegations  of  their  bill, 
the  complainants  took  the  depositions  of  said  John  H.  Cook,  and  of  said  Leon- 
idas Scott  and  Martha  A*  Scott;  the  last  two  being  excepted  to  as  incompe- 
tent to  testify,  they  being  husband  and  wife.  No  depositions  were  taken  by 
the  said  defendants  J.  H.  Rowland  &  Co. 

In  this  state  of  the  case  the  cause  was  heard  at  the  April  term,  1879,  when 
''the  court,  being  of  opinion  that  the  plaintiffs  had  failed  to  establish  the  alle- 
gations of  their  bill,  and  that  the  real  estate  in  the  bill  named  (the  Somerset 
farm)  was  liable  to  be  subjected  to  the  payment  of  the  debt  of  the  defendant," 
decreed  that  unless  Leonidas  Scott,  or  some  one  for  him,  should,  within  60 
days  next  thereafter,  pay  to  the  said  J.  H.  Rowland  &  Co.,  or  their  attorneys, 
the  debt  in  the  bill  named,  that  Charles  H.  Asbton  and  Julien  J.  Mason,  com- 
missioners named  for  the  purpose,  should  proceed  to  sell  the  said  land  at  pub- 
lic auction,  subject  to  the  contingent  right  of  dower  of  said  Martha  A.  Scott, 
on  the  terms  prescribed  by  the  decree,  and  make  report  thereof  to  the  court; 
and  by  said  decree  the  court  adjudged  that  the  said  plaintiffs  pay  to  the  said 
defendant  his  costs,  etc.  Yet,  notwithstanding  the  decree  last  above  referred 
to,  the  circuit  court  on  a  later  day  during  the  same  term,  on  the  motion  of  the 
plaintiffs,  granted  them  leave  to  file  their  answer  within  90  days,  to  the  an- 
swer of  the  defendants,  taken  and  considered  as  a  cross-bill  in  the  cause.  Ac- 
cordingly, on  the  twenty.fourth  of  May,  1879,  the  said  Leonidas  Scott  and 
Martha,  his  wife,  filed  their  demurrer  and  answer  to  said  answer  of  the  de- 
fendants, taken  and  considered  as  a  cross-bill ;  and  for  cause  of  demurrer  they 
Bay  that  said  cross-bill  has  not  sufiicient  equity  allied  in  the  same  to  sustain 
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the  prayer  of  the  respondents,  Bowland  &  Co.;  "that  tbeconyeyaDoe  to  John 
H.  Cook,  trastee,  be  set  aside  as  null  and  void,  and  that  the  same  be  sold, 
subject  to  the  contingent  right  of  dower  therein  of  the  complainant  Martiia 
A.  Scott,  in  this:  that  they  do  not  state  in  their  said  answer,  taken  as  a  cross- 
bill, any  reasons,  grounds,  or  facts  such  as  would  entitle  them  to  a  decree 
for  the  sale  of  the  i  n terest  of  said  Martha  A.  Scott  in  and  to  said  property. "  In 
their  answer,  except  what  is  stated  argumentativAly,  to  show  that  the  aver* 
ments  in  the  answer  o£  Rowland  &  Co.  are  wholly  insufficient  to  be  treated  as 
a  cross-bill,  the  statements  are  substantially  a  repetition  of  those  contained  in 
their  original  bill.  After  these  proceedings  were  had  in  the  cause,  the  depo- 
sitions of  a  number  of  witnesses  were  taken  on  behalf  of  the  plaintiffs,  and 
filed  in  the  cause,  to  all  of  which  the  counsel  for  Rowland  &  Go.  excepted; 
and  on  the  general  ground  that  the  rights  of  the  parties  had  been  already  ad- 
judicated by  the  decree  of  April,  1879,  and  the  property  ordered  to  be  sold; 
and  that  further  testimony  was  inadmissible.  It  appears  from  the  decree  ap- 
pealed from,  and  seems  to  be  conceded  in  argument,  that  some  time  subse- 
quent to  said  decree  of  April,  1879,  settling  the  principles  of  the  cause,  aaid 
Scott  and  wife  submitted  a  motion  to  the  court,  in  the  nature  of  a  petition  to 
rehear,  or  bill  to  review  said  decree,  but  the  document  itself  does  not  appear 
in  the  record,  though  it  is  referred  to  in  the  final  decree  complained  of. 
Later,  the  commissioners  appointed  by  the  decree  of  April,  1879,  to  make  sale 
of  the  land,  reported  that  they  had  sold  the  same,  and  that  J.  H.  Rowland  be> 
came  the  purchaser  at  the  price  of  $2,853.37.  They  recommended  that  the 
sale  be  confirmed. 

On  the  nineteenth  day  of  November,  1879,  the  final  decree  i^pealed  from 
was  rendered.  That  decree  brought  the  cause  on  to  be  heard  '^on  the  papers 
formerly  read,  the  answer  of  Leonidas  Scott  and  mfe  to  the  cross-bill  of  the 
defendants  in  the  original  suit,  the  motion  of  Scott  and  wife,  in  the  nature  of 
a  petition  for  a  rehearing,  or  bfU  of  review  to  set  aside  the  decree  entered  on 
Uie  first  day  of  April,  1879,  adjudicating  the  rights  of  the  parties,  and  order- 
ing a  sale  of  the  land;  the  demurrer  of  said  Scott  and  wife  to  the  cross-bill; 
the  depositions  of  witnesses  taken  since  the  decree;  and  the  report  of  the 
commissioners  of  sale,  with  exhibits,"  etc  And  the  decree  contains  this  Ian** 
guage:  '*0n  consideration  whereof,  the  prayer  for  the  sale  <of  the  land  in  the 
answer  of  the  defendants  to  the  original  bill,  and  that  it  might  be  taken  aa 
a  cross-bill,  having  been  inserted  in  the  original  answer  in  its  present  shape 
by  consent  and  agreement  of  parties,  by  counsel^  for  the  purpose  of  seouiing 
a  sale  by  commissioners  of  the  court  in  this  case,  and  avoiding  the  possible 
necessity  of  a  sale  under  the  attachment  law,  the  court  being  of  opinion  that 
the  objection,  whether  it  would  have  been  well  taken  or  nc^,  came  too  late, 
doth  overrule  the  demurrer.  And  the  court,  not  deeming  it  necessary  to  pass 
upon  the  questions  at  the  bar  as  to  the  principles  governing  the  admissibility 
of  the  evidence  taken  since  the  decree  of  April,  1879,  because  it  is  of  opinion 
that  the  whole  evidence,  in  the  cause,  if  it  were  now  to  be  considered  as  if 
for  the  first  time  submitted  to  the  court,  fails  to  establish  that  Martha  A. 
Scott  did,  out  of  her  separate  estate,  furnish  any  part  of  the  purchase  money 
paid  by  her  husband  for  the  farm  called  *  Somerset,*  under  an  agreement  that 
she  was  to  be  a  purchaser  pro  tanto,  or  for  any  part  thereof,  doth  overrule 
said  motion  to  set  aside  said  decree."  And  the  cause  then  coming  on  to 
be  further  heard  "upon  the  report  of  the  commissioners  of  sale,  to  which 
there  is  an  exception  taken  by  Martha  A.  Scott  for  inadequacy  of  price, " 
on  consideration  the  court  overruled  the  said  exception,  and  confirmed  the 
report,  and  decreed  that  the  commissioners,  out  of  the  cash  payment  re» 
ceived  by  them,  pay  the  costs  of  suit  and  expenses  of  sale,  and  the  balance, 
if  any,  to  the  creditors,  Rowland  So  Co. ;  and  that  they  proceed  to  collect 
the  deferred  payments  as  they  became  due,  or  when  they  shall  be  tendered, 
if  sooner,  by  the  purchaser,  and  apply  the  same  to  the  payment  of  the  debt 
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due  to  said  Bowland  &  Co.;  aod  deciding,  when  the  purchaser  shall  have 
paid  the  whole  of  the  purchase  money,  that  JuUen  J.  Mi^n,  who  was  tiiereby 
appointed  a  special  commissioner  tor  the  purpose,  should  convey,  by  a  good 
and  sufficient  deed,  the  said  land  to  the  purchaser,  or  to  such  person  as  he 
might  designate;  and  that  the  commissioner  report,  etc.  From  this  decree 
an  appeal  and  supersedeas  was  obtained  from  one  of  the  judges  of  this  court, 
by  the  appellants,  Leonidas  Scott  and  Martha  A.  Scott,  his  wife. 

Before  proceeding  to  consider  this  case  on  its  merits,  it  is  necessary  to  pass 
upon  the  question  of  the  admissibility  of  the  depositions  of  the  appellants, 
Ixx>nida8  Scott  and  Martha  A.  Scott,  taken  on  behalf  of  the  latter;  they  being 
husband  and  wife.  The  common-law  rule  that  husband  and  wife  cannot  tea* 
tify  either  for  or  against  each  other,  so  far  from  being  changed  or  altered  by 
our  statute,  removing  the  disqualification  of  witnesses  on  account  of  interest, 
is  expressly  preserved,  without  any  change  or  modification.  Qode  1878,  o. 
172,  §§  21,  22.  Under  that  rule,  it  is  clear  that  neither  of  these  witnesses 
are  competent  to  testify  in  this  case.  The  insistence  that  Mrs.  Scott  is  com- 
petent, under  tlie  decision  of  this  court  in  Frank  v.  Lilienfeld,  83  Grat.  877, 
is  not  well  founded.  In  that  case  the  wife  deposed  neither  for  nor  against 
the  husband,  but  wholly  in  her  own  behalf;  in  a  suit  in  which  the  husband, 
it  is  true,  was  a  party,  but  in  which  the  sole  object  was  to  reach  property 
conceded  to  be  her  separate  estate,  and  hence  her  evidence  could  not  affect 
him.  Here,  however,  the  case  is  different;  the  real  question  here  being 
whether  the  property  claimed  by  Mrs.  Scott,  and  sought  to  be  subjected  to  her 
husband's  debt,  is  or  not  her  separate  estate,  and,  if  so.  to  what  extent. 
Here  the  property  in  controversy  is  held  in  trust  for  the  sole  use  and  benefit 
of  said  Leonidas  Scott  and  Martha  A.,  his  wife,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor.  Upon  the  face  of  the  deed,  Scott  and 
wife  take,  not  only  jointly,  but  equally;  yet  Mrs.  Scott  claims  that  she  paid, 
out  of  her  separate  estate,  much  the  larger  part  of  the  purchase  money, 
amounting  to  some  $3, 000,  and  asks  that  her  interest  to  that  extent  be  set 
apart  to  her,  and  protected  against  her  husband's  said  indebtedness.  Obvi- 
ously, then,  while  she  may  not  be  estopped  from  showing,  by  competent  tes- 
timony, how  much  of  the  purchase  money  was  actually  paid  by  her  out  of  her 
separate  estate,  and  that  to  such  extent  the  property  is  hers,  and  not  liable  to ' 
her  husband's  deM»,  yet  she  cannot  testify  in  support  of  her  claim,  because 
to  do  so  would  be  to  testify  against  her  husband,  who,  upon  the  face  of  the 
deed,  is  equal  owner  with  her.  It  is  equally  clear  that  Scott  himself  cannot 
testify,  for  his  evidence  would  be  necessarily  either  for  or  against  the  claim 
of  his  wife.  Without  multiplying  reasons,  it  is  apparent  that  both  are  in- 
competent, under  the  rule. 

We  come,  now,  to  consider  the  several  errors  assigned  by  the  appellant; 
the  first  of  which  is  that  the  circuit  court  erred  in  holding,  by  the  decree  com- 
plained of,  that  the  evidence  failed  to  establish  that  Martha  A.  Scott  did,  out 
of  her  separate  estate,  furnish  any  part  of  the  purchase  money  paid  by  her 
husband  for  the  farm  called  ** Somerset,"  under  an  agreement  that  she  was  to 
be  a  purchaser  pfio  tanto.  The  court  below  failed  to  pass  upon  the  excep- 
tions of  the  defendants  to  the  depositions  of  Leonidas  Scott  and  Martha  A. 
Scott,  his  wife,  and,  in  so  failing,  was  clearly  in  error;  for  these  depositions, 
if  admissible,  clearly  established  that  Mrs.  Scott  owned  a  very  considerable 
separate  estate  in  the  city  of  Washington,  from  which  she  paid  over  $8,000 
towards  the  purchase  of  this  farm,  under  an  express  agreement  that  it  was 
to  be  a  permanent  investment,  and  remain  her  separate  estate.  As  we  have 
seen,  Scott  and  wife  were  neither  of  them  competent  witnesses;  and  had  their 
depositions  been  rejected,  as  they  should  have  been,  the  court  below  would 
then  have  necessarily  helf*  that  Mrs.  Scott  was  restricted  to  what  the  deed  on 
its  face  gives  her,  as,  without  the  evidence  of  these  witnesses,  there  is  no 
direct  evidence  that  she  became  a  purchaser  to  the  extent  claimed  by  her. 
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Btit  the  court  Is  nevertheless  of  opinion  that  the  decree  complained  of  is,  in 
several  important  particulars,  palpably  erroneous.  The  plaintifiEs'  bill  sets 
forth  in  detail  how,  and  the  circumstances  under  which.  Mrs.  Scott  became, 
with  her  husband,  a  joint  purchaser  of  the  land  in  controversy,  the  extent  to 
which  the  purchase  money  was  paid  by  her,  out  of  her  separate  estate,  under 
the  aforesaid  agreement  with  her  husband  that  it  was  to  be  a  permanent  in* 
vestment,  and  remain  her  separate  estate ;  and  the  bill  contains  the  express 
averment  that  by  the  advice  of  her  counsel,  and  in  accordance  with  the  direc- 
tions of  her  husband,  to  the  end  of  protecting  her  said  investment,  the  com- 
missioner from  whom  her  husband  originally  purchased  the  land  made  the 
conveyance  to  said  Cook,  trustee,  as  aforesaid,  and  with  and  as  part  of  this 
averment  the  deed  itself  is  exhibited.  The  answer  of  Rowland  &  Co.  is  very 
brief.  It  is  that  respondents  know  nothing  of  the  truth  or  falsity  of  the  aver- 
ments in  the  bill,  but,  from  information  derived  from  others,  they  believe  them 
to  be  false,  and,  so  believing,  they  deny  them,  and  each  of  them,  and  call  for 
proof  of  each  and  every  one. of  them;  and  they  ask  that  their  answer,  to  this 
extent,  be  taken  and  treated  as  a  cross-bill;  and  the  prayer  is  that  the  deed  in 
the  bill  named  be,  as  to  their  debt,  "dissolved  and  set  aside  as  null  and  void, 
and  that  the  land  be  sold,  subject  to  complainant  Martha  Scott's  contingent 
right  of  dower,  and  the  proceeds  applied,  pro  tanto,  to  the  liquidation  of  re- 
spondent's debt"  It  seems  next  to  incredible  that  this  answer  should  have 
been  relied  upon  to  perform  the  ofQce  of  a  cross-bill;  yet  it  was  so  taken  and 
treated  by  the  court  below.  It  does  not  allege  that  the  deed  from  Mason, 
commissioner,  to  Cook,  trustee,  for  the  land  in  question,  was,  as  to  Mrs. 
Scott,  for  a  consideration  not  deemed  valuable  in  law ;  or  that  it  was  made  to 
hinder,  delay,  and  defraud  either  the  then  existing  or  subsequent  creditors  of 
Leonidas  Scott;  nor  does  it  allege  that  said  Bowland  was  a  creditor  of  said 
Scott  at  the  time  the  deed  was  executed.  In  other  words,  there  is  no  allega- 
tion that  there  was  mala  fides  or  fraud,  in  fact,  in  the  transaction.  It  is  but 
the  ordinary,  simple  denial,  in  general  terms,  of  the  allegations  of  the  bill. 
The  principle  that  fraud  must  be  averred  and  proved  is  too  well  settled  to  re- 
quire argument,  or  the  citation  of  authorities.  But,  though  fraud  must  be 
averred  and  shown,  *Mtis  not  required  that  the  actual  or  express  intent  be 
shown  by  direct  proof,  for  this  would  be  unattainable  in  many  cases;  and,  if 
it  cannot  be  given,  it  may  be  supplied  by  just  legal  implication  from  the  evi- 
dence, when  the  circumstances  are  such,  or  such  marks  or  badges  of  fraud  are 
present,  that  the  vicious  intent  may  and  must  be  inferred."  Johfuton  v. 
Zane,  11  Grat.  552,  and  authorities  cited.  There  is  not  a  word,  in  either 
the  pleadings  or  evidence  in  this  cause,  that  in  any  way  assails  the  validity 
of  the  deed  by  which  the  farm  called  "Somerset"  is  held  in  trust  for  Leonidas 
Scott  and  wife, — certainly  nothing  as  to  the  interest  of  Mrs.  Scott;  nor  is 
there  any  circumstance  disclosed  by  the  record  which,  justly  construed,  tends 
to  impair  the  validity  of  the  conveyance  touching  the  interest  thereby  secured 
to  him.  Surely,  it  cannot  be  seriously  contended  that  the  general  denial  in 
the  answer  of  the  truth  of  the  allegations  of  the  bill  is  sufficient  to  overturn 
the  deed,  which  is  the  highest  legal  evidence  of  her  title.  On  the  contrary, 
until  impeached  and  overthrown  in  the  regular  way.  the  deed  alone  is  all-suf- 
ficient for  her  protection,  and,  as  to  one-half  of  the  land  conveyed,  renders  her 
position  in  this  suit  impregnable.  It  is  noteworthy  that  the  sole  object  of 
this  suit  was  to  protect  the  property  of  Mrs.  Scott,  and  not  to  screen  the  prop- 
erty of  her  husband,  Leonidas  Scott,  from  his  creditors.  It  is  conceded  that 
he  paid  part  of  the  purchase  money,  and  that  to  that  extent  the  property  is 
liable  to  Rowland's  debt.  It  is  true  that  in  the  bill  Mrs.  Scott  claims  that 
she  paid  much  more  than  half  of  the  purchase  money,  while  by  the  face  of 
the  deed,  unaided  by  proof  of  such  claim,  she  can  only  take  one-lialf ;  the 
effect  of  the  deed  being  to  make  her  and  her  husband  joint  and  equal  owners 
of  the  property.    But  though  she  may  not  be  armed  with  competent  proof  of 
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her  entire  claim,  and  eyen  though  she  could  be  charged  with  a  design  to  take 
more  than  she  is  entitled  to  under  the  deed,  yet  it  is  not  within  the  province 
of  a  court  of  equity,  whose  function  it  is  to  administer  simple  justice  between 
the  parties,  to  take  from  her  what  is»  so  far  as  shown  by  the  record,  undeni- 
ably hers. 

In  this  state  of  the  case,  treating  said  answer  as  a  cross-bill,  the  court  below, 
by  its  decree  of  April  1, 1879,  without,  in  terms,  declaring  the  said  deed  fraud- 
ulent and  void  as  to  Rowland's  debt,  simply  declared  the  land  so  conveyed 
liable  to  be  subjected  thereto,  directed  the  same  to  be  sold,  subject  to  the  con- 
tingent right  of  dower  of  Mrs.  Scott,  and  appointed  commissioners  to  execute 
the  decree.  There  can  be  no  question  as  to  the  erroneous  character  of  this 
decree;  as  said  answer,  tieated  as  a  cross-bill,  contains  no  averment  upon  which 
the  respondent  could  found  any  claim  to  have  said  deed,  as  to  Mrs.  Scott,  set 
aside  and  annulled.  Under  such  circumstances,  the  circuit  court,  instead  of 
entering  that  decree,  should  have  dismissed  th.e  cross-bill,  perpetuated  the  in- 
junction as  to  Mrs.  Scott,  and  proceeded  to  subject  the  undivided  half  interest 
of  Leonidas  Scott  in  said  farm  called  **  Somerset"  to  the  debt  of  the  respondent 
Bowland.  The  doctrine  is  that  a  cross-bill  should  never  be  brought  when  the 
party  can  obtain  in  the  original  suit  the  same  relief  without  it;  and  where  the 
cross-bill  seeks  no  discovery,  and  sets  up  no  defense  which  might  not  have  been 
as  well  taken  by  answer,  the  bill  will  be  dismissed,  with  costs.  1  Barton,  Ch. 
Pr.  302.  And  Judge  Story  states  it  to  be  well  settled  in  practice  "that  any 
affirmative  relief  must  be  sought,  either  by  a  cross-bill  or  an  independent  suit, 
and  can  never  be  granted  upon  the  facts  stated  in  the  answer."  Story,  Eq. 
PI.  §  898.  But  this  stdct  rule  has  been  departed  from  or  does  not  obtain  in 
Virginia ;  for  here,  though,  according  to  the  strict  rules  of  pleading,  affirmative 
relief  cannot  be  granted  except  upon  a  bill  or  cross-bill  filed  for  that  purpose, 
yet,  where  the  answer  contains  the  proper  averments,  the  rule  will  be  relaxed 
when  necessary  to  effect  prompt  and  complete  justice  between  the  parties  to 
the  suit.  MetterVs  AdmW  v.  Hagan^  18  Grat.  234;  Tate  v.  Vanee,  27  Grat. 
571.  And,  where  a  cross-bill  seeks  relief  which  is  of  an  equitable  nature,  it  is 
open  to  demurrer,  if  it  does  not  contain  all  the  proper  allegations  which  con- 
fer an  equitable  title  to  such  relief.  1  Barb.  Ch.  302,  Story,  Eq.  PI.  §  360. 
This  being  so,  it  follows  that  an  answer,  taken  and  treated  as  a  cross-bill,  must 
be  measured  by  the  same  standard  of  requirement ;  and  if  the  answer  be  de- 
fective in  this  respect,  though  the  objection  be  not  taken  by  demurrer,  the 
court  will«  at  the  hearing,  dismiss  it,  if  it  does  not  state  a  case  proper  for  re- 
lief. 

At  a  later  day  of  the  same  term  at  which  said  decree  of  sale  was  pronounced, 
to-wit,  on  the  third  of  April,  1879,  on  the  motion  of  the  plaintiffs,  leave  was 
granted  them  to  file  their  answer  to  said  cross-bill.  Scott  and  wife  filed  their 
demurrer  and  answer,  and  the  depositions  of  a  number  of  witnesses  were  there- 
after taken.  All  this  must  be  treated  as  out  of  the  case,  as  the  rights  of  the 
parties  had  been  previously  settled  by  the  decree  of  April  1, 1879. 

It  is  also  assigned  for  error  that  the  circuit  court,  by  its  said  decree  of  nine- 
teenth November,  1879,  (the  decree  appealed  from,)  refused  to  sustain  the 
motion  of  the  plaintiffs,  Scott  and  wife,  in  the  nature  of  a  petition  for  a  re- 
hearing, or  bill  of  review  to  set  aside  the  decree  of  April,  1, 1879,  adjudicat- 
ing the  rights  of  the  parties,  and  ordering  a  sale  of  the  land.  The  court  is  of 
opinion  that  this  assignment  is  well  taken.  The  record,  it  is  true,  contains 
no  paper  answering  to  the  description  of  either  a  petition  to  rehear,  or  a  bill 
of  review,  but  the  decree  appealed  from  recites  that  the  cause  came  on  to  be 
heard  (among  other  things)  upon  ''the  motion  of  Scott  and  wife  in  the  nature 
of  a  petition  for  a  rehearing,  or  bill  of  review  to  set  aside  the  decree  entered 

on  the day  April,  1879,  adjudicating  the  rights  of  the  parties,  and 

ordering  a  sale  of  the  land, "  etc.  It  would  be,  to  say  the  least,  wanting  in 
Judicial  courtesy,  to  impute  to  the  circuit  court  the  irregular  and  absurd  thing 
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of  entertaining  a  mere  oral  motion  to  review  and  set  aside  its  former  decree, 
solemnly  pronounced  and  duly  recorded.  Under  no  circumstances  would  that 
court  have  sanctioned  such  a  practice.  Hence  we  are  bound  to  presume  that 
it  was  a  petition  in  writing,  presented  in  due  form,  and  containing  the  requi* 
site  averments,  but  asked  to  be  treated  as  a  petition  to  rehear,  or  as  a  bill  of 
review,  as  the  decree  sought  to  be  reviewed  might  be  considered  by  the  court 
interlocutory  or  final.  It  has  already  been  shown  that  the  decree  thus  sought 
to  be  set  aside  and  annulled  was,  under  the  circumstances  and  law  of  the  case, 
erroneous;  it  is  therefore  only  necessary  to  say  that  the  circuit  court,  in  the 
said  decree  of  November  19, 1879,  erred  in  refusing  to  set  aside  its  said  former 
decree,  and  in  confirming  the  sale  of  the  land  made  thereunder. 

It  only  remains  to  determine  what  disposition  must  be  made  of  the  case  l^ 
this  court.  The  record  shows  that  the  land  involved  in  this  already  too  much 
protracted  and  expensive  litigation  has  been  so  neglected  and  ill  used  as  to 
be  greatly  depreciated  in  value.  To  longer  continue  the  controversy  would 
be  but  in  effect  to  devote  the  whole  subject  to  the  payment  of  costs  and  ex* 
penses  of  litigation,  to  the  detriment  of  the  best  interests  of  all  the  parties 
concerned;  therefore  such  disposition  as  will  do  substantial  justice  must  be 
earnestly  desired  by  all  parties,  if  attainable,  in  the  condition  in  which  we  find 
the  case.  We  think  this  can  be  accomplished^  and  the  controversy  pi*actically. 
ended  here,  and  now,  by  protecting  the  right  of  Mrs.  Scott  to  one  undivided 
half  of  said  tract  of  land,  and  by  holding  the  other  half,  as  the  property  of 
Leonidas  Scott,  subject  to  said  Rowland's  debt,  and  thus  do  substantial,  if  not 
exact,  justice  between  the  parties.  Mrs.  Scott  claims  that,  of  the  purchase 
price  (some  $4,300)  at  which  her  husband  bought  the  land,  she  paid  much  the 
larger  portion  (some  $3,000)  out  of  her  separate  estate.  She,  however,  fails 
to  establish,  by  the  testimony  of  competent  witnesses,  her  claim  in  excess  of 
what  the  deed  secures  to  her.  The  effect  of  the*  deed  is  to  make  her  and  her 
husband  joint  and  equal  owners  of  the  land.  The  appellee  Rowland  is  shown 
to  have  been  advised  of  his  rights,  for,*  in  resisting  Mrs.  Scott's  claim,  he  filed 
his  answer  denying  her  claim,  but  in  no  way  attacked  the  validity  of  the  deed 
under  which  she  is  the  owner  of  one  undivided  half  of  the  land;  and  he  asked 
that  his  said  answer  be  treated  as  a  cross-bill,  and  it  was  so  treated.  We  must 
presume,  under  the  circumstances,  that  in  his  answer  he  said  all,  by  way  of 
averment,  that  he  could  say.  On  the  other  hand,  we  must  presume  that  Mrs. 
Scott  offered  all  the  evidence  she  could  offer  in  support  of  her  claim;  and  we 
see  that  the  result  is  to  restrict  her  to  what  she  takes  by  the  face  of  the  deed. 
It  would  therefore  be  idle  to  send  the  case  back  for  more  evidence. 

Under  all  the  circumstances,  and  for  the  reasons  stated,  we  are  of  opinion 
to  reverse  and  annul  the  said  decree  of  November  19, 1879,  and  to  enter  such 
decree  here  as  the  said  circuit  court  ought  to  have  entered,  and  remand  the 
cause  for  further  proceedings  to  be  had,  in  order  to  a  final  decree  in  accord- 
ance with  the  views  express^  in  this  opinion.    Decree  reversed. 

(82  Va.  466) 

Martin's  Adm'r  o.  Fiblder  et  ah 

(Supreme  Court  of  Appeals  of  Virginia,    September,  1887,> 

L  Appbai^^urisdiotiokal  Amoukt— Collective  Dbchee. 

Two  wards  sued  the  administrator  of  their  guardian  and  together  obtained  a  de- 
cree for  1689.79,  but  the  amount  decreed  to  each  was  less  than  1500.  JBeldL  under 
Const.  Va.  art.  S,  %  2.  which  fixes  9600  as  the  twin^mnTn  amount  requisite  to  give  Jur- 
isdiction on  appeal,  tiiat  the  sum  decreed  oollectively  was  the  amount  in  oontrovoE^ 
as  to  the  administrator,  and  an  appeal  would  lie. 
9.  Guardian  and  Wabd— Guabdiak  db  Facto— Intebbst  oh  Liabilitt. 

An  administrator  took  charge  of  real  estate  belonging  to  infant  heirs,  and  held, 
used,  and  enjoyed  it  for  many  yeann  until  his  death,  and  his  family  for  several  yean 
:Wftej*his  death.  Held,  in  a  suit  asainst  his  representative  and  heirs  to  enforce  a 
settlement  of  the  first  administration,  that  it  was  proper  to  treat  the  deceased  ad- 
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ndiilBtrator  at  defaeto  gaaidlan  W  the  iafaats,  and  charge  his  estate  with  the  rente 
and  profits  of  the  land,  with  compound  interest  until  the  wards  attained  their  ma- 
jority, and  simple  intereat  thereafter. 

8.  BXXCUTORS  AND  ADlOlflBTRATOBS— JUDOKSNT   AGULIKBT   ESTATB  —  PaTMBNT    OUT   OT 

TkBsonjj/rr, 

Two  wards,  after  their  nu^oritnr,  sued  the  alministcator  and  heirs  of  their  de- 
ceased guardian.  It  was  shown  that  several  of  the  heirs  were  infSoitB,  and  there 
had  been  partition  of  the  realty  amon^  them,  but  no  distribution  of  the  personally. 
HelA,  that  a  decree  against  the  administrator  alone  was  proper,  as  the  payment  of 
the  debt  out  of  the  personalty  would  prevent  further  htigation  for  contribution 
among  the  heirs. 

Appeal  from  circuit  court,  Albemarle  county. 

Robert  Whitehead  and  Caskie  ift  Coleman^  for  appellant.  DatdM  dk  Ear* 
tnarit  for  appellees. 

F AUKTLEROY,  J.  Tbls  1s  an  appeal  from  a  final  decree  of  the  cironit  court 
of  Albemarle  county,  rendered  at  the  May  term,  1885,  in  a  cause  in  said  court 
d^)ending,  in  which  John  Martin  Fielder  and  others  are  complainants,  and 
Henry  Loving,  administrator  of  Thomas  Martin,  deceased,  and  the  widow  and 
heirs  of  said  Martin,  aie  defendants.  The  suit  was  instituted  by  John  M. 
Fielder  and  his  sister,  Elnora  Snellson,  and  her  husband,  against  the  admin* 
istrator  and  heirs  of  Thomas  Martin,  deceased,  (Fielder  and  his  sister  claim- 
ing to  have  been  wards  of  the  said  Thomas  Martin,)  for  the  purpose  of  en- 
forcing settlement  in  behalf  of  each  of  said  wards,  and  of  dividing,  by  sale  or 
otherwise,  a  tract  of  land  between  said  Martin's  heirs  and  the  said  complain- 
ants. The  only  appellant,  is  the  said  administrator  of  Thomas  Martin,  de- 
ceased, against  whom  the  drcult  court  decreed  in  favor  of  each  of  tl^e  said 
complainants  (on  account  of  Martin's  Indebtedness  to  them,  respectively,  as 
their  guardian)  for  a  sum  less  than  8500.  although  these  decrees,  together, 
aggregate  the  sum  of  $639.79,  as  of  January  1, 1885. 

We  are  met,  at  the  threshold,  with  the  question  of  the  jurisdiction  of  this 
court  to  review  the  decree  of  the  circuit  court  in  this  ease.  The  Oonstitution 
of  Virginia,  art.  6,  §  2,  fixes  $500  of  value,  exclusive  of  costs,  as  the  mini- 
mum amount  requisite  to  give  this  court  jurisdiction  to  review  a  judgment  or 
decree  of  a  circuit  court.  The  onus  is  upon  the  appellant,  or  plaintiff  in  er- 
ror, to  show,  by  the  record,  that  the  case  which  he  presents  is  one  of  whidi 
the  appellate  court  has  jurisdiction.  Harmon  v.  City  qfLynohburgi  83  Grat. 
40,  citing  Hagan  v.  Foisan,  10  Pet  160.  The  whole  amount  decreed  against 
tbe  administrator  of  Thomas  Martin,  deceased,  who  is  the  appellant,  by  the 
circuit  court,  is  8639.79,  as  of  January  1 ,  1885 ;  but  the  sum  decreed  to  each  of 
the  wards,  complainants,  is  less  than  8500,  and  the  jurisdiction  of  this  court 
is  denied,  or  challenged,  upon  the  ground  that  the  sum  decreed  to  each  of  tb& 
complainants,  is  severally  and  specifically  decreed  to  him,  or  her;  and  that  the 
specific  amount,  thus  decreed,  is  the  sum  in  controversy  between  each  avard 
and  the  appellant,  and  not  the  whole  amount  for  which  he  has  been  held  lia- 
ble. But  we  think  that  the  question  of  jurisdiction  in  this  case  is  ruled  by 
the  case  of  Mkineon  y.MoCormiek,  76  Ya.  791,  and  by  the  case  of  Shields  v. 
TJiomas,  17  How.  8;  in  which  last-mentioned  case  the  court  says:  ^'But  we 
think  the  matter  in  controversy  in  the  Kentucky  court  was  tbe  sum  due  to  the 
representatives  of  the  deceased,  collectively;  and  not  the  particular  sum  to 
which  each  was  entitled,  etc.  They  all  had  a  common  and  undivided  interest 
in  the  claim;  and  it  was  perfectly  immaterial  to  the  appellant  how  it  was  to 
be  shared  among  them."  The  aggregate  amount  which  the  appellant  was  de- 
creed to  pay  was  more  than  8500,  and  as  to  him  this  is  the  matter  in  contro^ 
versy.  Upon  the  merits  of  this  case,  as  disclosed  by  the  record,  we  are  of 
opinion  that-the  decree  of  the  circuit  court  appealed  from  is  right,  and  ought 
to  be  affirmed. 

In  the  year  1857,  John  Bailey  Matthews  died  in  the  county  of  Nelson,  in- 
testate, possessed  of  pensonal  estate  and  tbe  owner  in  fee  of  a  tract  of  land  of 
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155  acres,  lying  mostly  in  the  oonnty  of  Albemarle.  Thomas  Martin  qaalifled 
as  his  administrator  at  the  May  court,  1857.  The  said  Matthews  left  five 
adult  heirs,  and  two  infant  g]*andchildren — the  children  of  a  deceased  daugh- 
ter. Martin  bought  the  interests  or  shares  of  the  five  adult  heirs  in  the  land, 
(it  adjoining  the  tract  on  which  he  resided,)  which  they  conveyed  to  him  by 
deed,  dated  September  13,  1858,  duly  recorded  in  Albemarle  county  oomt 
derk^s  office.  Martin  took  possession  of  the  whole  tract,  including  the  one- 
sixth  interest  of  the  two  infant  heirs,  and  held,  used,  and  enjoyed  it  till  his 
death,  in  1877,  and  it  has  been  in  possession  and  enjoyment  of  his  widow  and 
children  ever  since,  and  still  is.  Martin  knew  that  the  then  infant  Fielder 
children  (these  appellees)  were  entitled  to  one-sixtli  interest  in  the  said  land. 
They  were  orphans,  of  tender  years,  without  father  or  mother,  and  they  lived 
remote  from  the  land;  and,  from  the  nature  of  things,  were  ignorant  of  their 
interest  in  the  land.  February,  1859,  Martin  instituted  a  suit  in  the  circuit 
court  of  Albemarle,  and  obtained  a  decree  to  sell  the  interest  or  shares  of 
these  infant  heirs  in  the  land;  and  then  neglected,  if  he  did  not  actually  in- 
terpose with  his  counsel,  (who  was  the  commissioner  of  sale,)  to  prevent  its 
execution — he  quietly  holding  and  cultivating  the  whole  tract  as  his  own,  as 
long  as  he  lived,  and  transmitting  it  to  the  use  and  enjoyment  of  his  family, 
from  his  death  up  to  the  institution  of  this  suit  by  these  appellees,  in  1883, 
when  they  filed  their  bill  for  a  partition  of  the  land,  and  an  account  for  rents 
and  profits,  and  to  enforce  a  settlement  of  Martinis  transactions  as  adminis- 
trator of  their  grandfather,  in  all  the  period  since  his  qualification  as  such  in 
1857. 

The  circuit  court,  in  its  decree,  treated  Martin  as  the  qttasi  guardian  of 
the  infant  heirs,  and  decreed  against  him  to  pay  them  their  estimated  rents, 
with  compound  interest  during  their  minority,  and  thereafter  at  legal  interest* 
to  the  close  of  the  master^s  report  in  the  cause. 

"If  a  stranger  enters  into  and  occupies  an  infant's  lands,  he  is  compellable, 
at  law,  to  render  an  account  of  rents  and  profits,  and  will  be  chargeable  as 
guardian  or  bailiff."  Story,  £q.  Jur.  §  511.  ^If  a  man  intrudes  upon  an 
infant,  he  shall  receive  the  profits  but  as  guardian;  and  the  infant  shall  have 
an  account  against  him  in  chancery  as  guardiai^  And  if  a  man  daring  a 
person's  infancy  receive  the  profits  of  an  infant's  estate,  and  continues  to  do 
so  for  several  years  after  the  infant  comes  of  age,  before  any  entry  is  made 
on  him;  yet  he  shall  account  for  the  profits,  throughout,  and  not  during  in- 
fancy only."  Fonbl.  £q.  bk.  2,  c.  2,  side  pp.  235,  236.  In  Schouler,  Dom. 
Bel.  §  326, speaking  of  qiULSi  guardianship,  it  is  said:  ''The  general  principle 
thus  recognized  is  that  any  person  who  takes  possession  of  an  infant's  prop- 
erty, takes  it  in  trust  for  the  infant  Hence  courts  of  equity  will  always  pro- 
tect the  helpless  in  such  cases,  by  holding  the  person  who  acts  as  guardian 
strictly  accountable."  "Whoever  enters  upon  the  estate  of  an  infant,  is  con- 
sidered, in  equity,  as  entering  in  the  character  of  guardian ;  and  after  the  in- 
fant comes  of  age,  he  may,  by  bill  in  chancery,  recover  the  mesne  profits." 
2  Kent,  Comm.  side  p.  229,  note  6.  See  case  of  Van  Epp$  v.  Van  Deusen,  4 
Paige,  64,  re-reported  in  25  Amer.  Dec.  516.  The  case  of  Davis  v.  Ifarknes$t 
I  Oilman,  173,  was  a  suit  by  the  children  and  heirs  of  Harkness  against  the 
administrator  of  their  step-father  for  moneys  received  by  him,  which  belonged 
to  the  estate  of  their  father,  to  which  they  were  entitled.  The  court  treated 
the  step-father  as  guardian,  and  treated  the  debt  against  his  estate  as  a 
fiduciary  debt,  and  as  a  prefen-ed  debt  in  the  administration  of  his  estate. 
The  court  says:  "Upon  principle,  too,  as  well  as  authority,  should  the  infant 
be  entitled  to  an  account  against  him  as  guardian.  It  would  be  a  strange  rule 
of  equity.  Indeed,  if  the  infant  were  not  as  well  protected  against  the  violence 
of  the  wrong-doer,  as  be  is  against  the  peculations  of  an  appointed  guardian. 
If  he  receive  th  *  money  of  an  infant,  and  use  it,  he  is  estopped  from  denying 
that  he  received  it  as  guardian,  and  so  is  his  representative."    In  the  case  of 
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Garrett  y.  Carr,  8  Leigh,  407,  the  court  treated  the  executors  as  guardian 
de  facto,  of  the  infant  children  of  their  testator,  and  held  them  to  account  as 
such.  In  the  case  of  JSwna  v.  Pearce,  15  Grat.513,  a  father,  who  was  tenant 
in  common  with  two  of  his  children,  was  treated  as  guardian  de  facto;  and 
was  charged  with  conjectural  rents  and  hires,  and  with  compound  interest. 
In  the  case  of  Peale  v.  Thurman,  77  Va.  753,  the  father  was  charged  as  guar- 
dian de  facto  so  long  as  he  held  the  corpus  of  the  infant's  estate.  Infants 
cannot  protect  themselves,  and  a  court  of  equity  will  treat  whoever  receives 
what  belongs  to  them  as  their  guardian.  In  the  language  of  Judge  Kobkrt- 
SON  in  Evans  v.  Pearce,  supra,  "One  who  makes  himself  guardian  de  facto, 
is  certainly  not  entitled  to  be  treated  with  more  favor  than  if  he  had  been 
legally  appointed."    See  2  Kent,  Gomm.  231,  note  c. 

It  is  objected  that  the  decree  appealed  from,  was  wholly  against  the  admin- 
istrator, when  one  or  more  of  the  heirs  of  Thomas  Martin  held  the  land  after 
his  death.  The  lands  of  Thomas  Martin,  including  the  land  of  these  appel- 
lees, had  been  divided  among  his  heirs.  Martin  having  died  intestate,  his 
heirs  are  also  his  distributees,  and  are  entitled  to  the  personal  estate  in  the 
hands  of  the  administrator,  as  well  as  to  the  land — after  paying  debts,  of 
which  it  does  not  appear  there  are  any  other  than  what  is  due  to  these  ap- 
pellees. 

If  the  court  had  decreed  against  the  particular  heir  or  heirs  to  whom  the 
land  of  these  appellees  had  been  assigned  in  the  partition,  it  would  have  been 
necessary,  at  the  same  time,  to  have  decreed  against  the  other  heirs,  in  fayor 
of  the  particular  heir  or  heirs,  for  their  contributive  share  or  proportions  of 
the  loss  occasioned  by  the  paramount  title  of  these  appellees.  ''A  mutual  im- 
plied warranty"  is  one  of  the  incidents  to  partition  among  parceners.  2 
Minor,  Inst.  442.  This  would  have  been  especially  round-about  and  incon- 
venient, as  many  of  the  heirs  are  infants.  The  children  and  heirs  of  Martin 
had  just  the  same  interest  in  the  personalty  as  they  had  in  the  realty — the  for- 
mer had  not  been  divided ;  the  latter  had.  The  money  in  the  hands  of  the  ad- 
ministrator belongs  to  Martin's  estate;  and  the  estate  belongs  to  the  heirs» 
after  payment  of  debts.  The  circuit  court  by  its  decree  has  only  avoided  cir- 
cuity and  multiplicity  of  suits.  Martin  himself  obtained  a  decree  for  the  sale 
of  the  land»  in  1860;  and  the  heirs  are  not  before  this  court  as  appellants  or 
appellees,  and  have  not  undertaken  to  gainsay  the  decree  for  the  sale.  See 
Edmund's  Adm'r  v.  Scott,  78  Va.  720. 

There  is  no  error  in  the  decree  complained  of»  and  the  same  is  affirmed. 


(82  V».  S4») 

Dabnet  v.  Shelton. 
(Supreme  Cowrt  of  Appeals  of  VirginUi,    September,  1887.) 

JuDGMBNT— Action  on— Limitation  or— Sub^bnsion  of  Rskxdt. 

Code  Va.  c.  182,  §  18,  relating  to  the  time  of  bringing  actions  on  judgments,  pro- 
vides that  in  computing  the  time,  any  time  during  which  the  right  to  sue  out  an  ex- 
ecution on  the  judgment  is  suspendea  l>y  legal  process  shall  be  omitted.  Judgment 
was  rendered  against  defendant  as  surety  for  one  Q.  In  an  action  by  G.*s  creditors 
to  subject  oertam  of  0.*s  lands  to  the  payment  of  the  judgments  against  him,  de- 
fendant filed  a  petition  asking  that  a  certain  tract  upon  which  he  had  a  junior  in- 
cumbrance be  last  sold,  which  petition  was  dismissed.  Held,  that  such  petition  was 
not  a  legal  process  that  suspended  plaintiff's  right  to  sue  out  an  execution  against 
defendant. 

Error  to  circuit  conrt,  (Goochland  county. 

Plaintiff,  Shelton,  began  proceedings  in  scire  facias  to  revive  a  judgment 
against  Dabney.  Judgment  was  rendered  for  plaintiff,  and  defendant  took 
this  writ  of  error. 

Laot,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  Gk)och- 
land  county,  rendered  on  the  seventh  day  of  November,  1883,  in  a  proceeding. 
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by  8cire/acia8,  to  revive  a  judgment  then  pending  in  tliat  ooart.  The  judg- 
ment in  question  was  recovered  on  the  eighth  day  of  April,  1868,  against  the 
plaintiff  in  error  as  surety  for  Peter  Guerrant.  On  this  judgment  no  execu- 
tion has  issued,  and  no  scire  faoiiis  was  sued  out  to  revive  the  judgpnent,  un- 
til after  the  expiration  of  10  years  from  its  date,  to-wit,  December,  1878.  This 
was  too  late  under  our  statute.  Sections  12, 13,  c.  182,  Code  Ya. ;  opinion 
of  liEWis,  P.,  in  ffutcfieson  v.  GnU>bSt  (not  yet  reported,)  and  authorities 
cited.  See  Ya.  Law  J.  1885,  p.  180.  But  the  circuit  court  held,  and  the  de- 
fendant in  error  contends  here,  ttiat  the  time  between  April,  1871,  when  the 
plaintiff  in  error  filed  his  petition  in  the  chancery  suit  wliichhad  been  brought 
to  subject  the  lands  of  the  judgment  debtor  to  the  payment  of  the  said  judg- 
ment, and  April,  1878,  when  his  petition  was  dismissed,  ia  saved  to  the  de- 
fendant in  error  by  the  exception  contained  in  the  thirteenth  section  of  chap- 
ter 182,  cited  above,  ''except  that  in  computing  tlie  time,  any  time  during 
which  the  right  to  sue  out  execution  on  the  judgment  is  suspended  by  the 
terms  thereof,  or  by  legal  process,  shall  be  omitted," 

It  is  claimed  that  the  petition  above  mentioned,  filed  in  the  chancery  suit  of 
€hierranV8  Creditors  v.  Guerrant^s  Executors,  in  which  the  petitioner  claimed 
that  all  the  lands  of  Peter  Guerrant  should  be  first  subjected  and  sold  to  sat- 
isfy the  judgments  against  him,  before  certain  land  bound  by  a  junior  incum- 
brance in  favor  of  petitioner  should  be  sold,  and  upon  which  no  otJier  order 
of  court  was  ever  made,  except  an  order  of  dismissal,  seven  years  after  it  was 
filed,  should  be  held  to  be  "Ic^al  process''  "which  suspended  the  right  to  sue 
out  execution  on  the  said  judgment."  No  such  order  was  ever  made  on  said 
petition,  and  no  such  order  was  ever  asked  for.  The  petition  in  no  way  sus- 
pended the  right  to  sue  out  execution  on  ttiis  judgment.  That  was  not  its 
object;  its  sole  purpose  was  to  have  the  land  bound  for  the  debt  due  the  pe- 
titioner last  sold ;  that  is,  the  judgments  being  senior,  and  binding  all  the  land, 
and  the  lien  of  petitioner  binding  only  one  piece,  and  being  junior,  that  this 
last  piece  so  bound  for  both  debts  should  not  be  sold  to  satisfy  the  senior  lien, 
unless  the  other  lands  should  prove  inadequate.  And  the  actual  sales  show- 
ing that  the  senior  lien  absorbed  all  the  proceeds,  the  petition  of  the  junior 
lienor  was  dismissed. 

This  petition  in  no  way  affected  the  judgment  creditor's  rights,  under  his 
judgment,  and  did  not  suspend  the  right  to  issue  execution  by  legal  process 
or  otherwise.  Ten  years  having  elapsed,  the  judgment  was  dead.  No  exe- 
cution having  issued  in  the  prescribed  time,  the  judgment,  in  the  languagt 
of  Judge  Garb,  in  Fleming  v.  DvrUap,  4  Leigh,  838,  was  annihilated. 

The  judgment  of  the  circuit  court,  reviving  the  said  judgment*  was  whoUly 
erroneous,  and  must  be  reversed  and  annulled. 


(82  Va.  846) 

Slatmaker's  Adm'r  «•  Jaffray  &  Go. 
{Supreme  Cowrt  of  Appeals  of  VirginlcL    September,  1867.) 

COBFOBATIONB— LlABIUTT  OF  DiBBOTOBS— CODS  Va.  1878,   Ch.  67,  %  68— BfFBOT  OF  R»> 
FBAL. 

Code  Va.  1878,  c.  67,  $  68,  provided  that  the  directors  of  an  Insolvent  oorporatiovi 
should  he  responsible  for  the  debts  of  the  corporation  to  the  amount  of  their  capital 
stock.  This  provision  was  repealed  by  Aots  1874,  p.  182.  Held  that,  when  the  cor- 
poration was  organized  prior  to  the  repeal,  the  directors  are  not  liable  for  a  debt 
contracted  aftersuch  repeal. 

Appeal  from  circuit  court  of  city  of  Alexandria. 

Lacy,  J.  The  bill  's  filed  by  the  appellants,  creditors  of  the  appelIeeB» 
against  the  appellees,  as  an  insolvent  corporation,  to  have  a  receiver  appointed 
to  take  charge  of  and  administer  the  assets  of  the  said  corporation  towards 
the  payment  of  their  debts,  and  to  charge  the  incorporators  personally,  and 
for  a  discovery. 
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The  circuit  coiirt  of  Alexandria  city  rendered  a  deoree  against  tbe  said  in- 
corporators, holding  them  personally  responsible  for  a  dividend  declared  by 
^be  directors  of  the  company  on  the  second  day  of  Februaxy,  1875,  on  the 
ground  that  the  company  was  at  that  date  insolvent,  and  the  dividend  was  a 
part  of  the  capital  stock  of  the  company,  and  was  in  violation  of  the  thirty- 
third  section  of  chapter  57  of  the  Code  of  187S.  This*  qaestion  is  one  of  fact, 
purely.  If  the  company  was  insolvent  at  the  time  a  dividend  was  declared  of 
net  profits,  the  directors  are  responsible  "in  their  individual  capacity,  jointly 
and  severally  liable  to  the  company's  creditors  for  the  amount  of  the  capital 
so  divided."  The  words  of  the  statute  cited  above  are  plain,  but  this  must 
depend  upon  proof;  it  cannot  be  assumed.  The  balance-sheet  laid  before  the 
company^s  meeting  on  the  said  second  day  of  February,  1875,  showed  a  8olv« 
ent  condition  of  their  affairs,  and  there  is  no  proof  to  the  contrary;  and  the 
only  witness  examined,  testified  to  the  solvency  of  the  company  at  that  time. 
This  witness,  H.  0.  Slaymaker,  is  sought  to  be  contradicted  by  his  previous 
statement  that  he  did  not  Icnow  the  condition  of  the  company  on  the  sec- 
■ond  of  February,  1875.  He  said,  however,  when  his  attention  was  directly 
called  to  the  object  of  the  question,  by  the  question,  **0n  the  second  day  of 
February,  1875,  was  the  company  solvent  or  insolvent?"  ''It  was  solvent." 
'^Was  it' solvent  c^fter  the  payment  of  the  8  per  cent,  dividend?"  Anstoer. 
''It  was."  His  first  answer  above  stated  must  be  taken  in  connection  with 
these.  He  cannot  be  said  to  have  proved  the  insolvency  el  the  company,  and 
there  is  no  other  evidence  of  it.  The  commissioner  to  whom  the  case  was  re- 
ferred on  this  point  reported  the  compiaiiy  as  solvent  at  that  time.  There  is 
no  evidence  in  the  record  to  sustain  the  decree  of  the  circuit  court  on  this 
point,  holding  the  directors  individnaliy  liable  for  the  amount  of  this  dividend 
to  the  company's  creditors;  and  the  same  is  erroneous,  and  for  that  cause 
must  be. reversed  and  annulled.  Jaffmy  &  Go.  appeal  from  the  same  decree, 
and  assign  error  here,  that  the  directors  were  not  held  by  the  circuit  court  in- 
dividually liable  for  the  debts  of  the  company  to  the  amount  of  the  stock  held 
by  them.  This  provision  of  section  63,  o.  57,  Gode  1878,  was  stricken  out  of 
the  statute  in  April,  1874,  (Acts  1874,  p.  182.)  But  it  is  insisted  that  as  this 
company  was  incorporated  before  that  date,  and  was  dealing  with  the  said  ap- 
pellees, this  amendment  does  not  apply  to  their  debt.  But  a  sufificient  answer 
appears  to  this  in  the  fact  that  the  debt  sued  on  was  contracted  long  subse- 
quent to  the  enactment  of  the  amendment  in  question.  WhUe  it  must  be  ad- 
mitted the  law  was  of  general  application  to  all  companies  in  the  state,  it  is 
clear  that  no  such  responsibiiily  attaches  to  the  directors  of  this  company 
under  the  law;  and  there  was  no  error  in  the  decree  of  the  circuit  court  upon 
this  point,  and  the  same  must  be  in  so  far  affirmed.  But  the  said  decree  is 
erroneous,  as  has  been  said,  in  so  far  as  it  held  the  directors  of  the  company 
individually  liable  to  the  creditors  of  the  company  for  the  amount  of  the  div- 
idend declared  on  the  second  February,  1875,  and,  for  that,  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  to  wind  up  the  business  of 
the  company,  and  make  distribution  of  its  assets,  as  the  company  is  now  an 
insolvent  concern. 


(82  Va.  408) 

C0LB£ItT8ON*S  BEPRESENTATrVB  «.  STEVENS  et  ol. 
{Supreme  Cov/rt  of  Appeals  qf  Virginia,    September,  1887.) 

1.  JunoMBHT— RaopaNnro— Lapss  ot  Timb. 

One  who  was  defendant  in  an  action  to  subject  property  to  the  payment  of  a  ]tid|^ 
ment  against  him  may  not,  after  the  lapse  of  25  years  after  the  decree  of  sale  aoa 
oooflnnation,  when  the  land  has  increased  in  value  and  the  condition  of  the  partite 
has  chaAged,  reopen  the  case,  and  relitigate  the  matters  whioh  were  fully  adludtt- 
cated  by  a  court  of  competent  jurisdiction. 
S.  Courts— Attachmbnt  ot  Non-Rbsidbnt  Dbfsndant— Intbrbst  in  Rbaltt. 

In  proceedings  commenced  against  a  non-resident  defendant  by  attachment  of  real 
eetaite,  where  it  appears  that,  before  conveyance  to  the  defendant,  the  legal  title  had 
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been  convoyed  to  the  sheriff  under  the  insolvent  laws,  snbjeot  to  redemption  by  the 
grantor  upon  pa3nnent  of  tlie  debts,  and  that  the  right  of  redemption  had  been  sold 
under  a  decree  of  court,  In  an  action  pending  at  the  time  of  oonveyanoe  to  the  de- 
fendant, the  bill  shoiild  be  dismissed. 
K  Vendor  and  Vbndbb— Vendor's  Lien— Dower— Convbtanoe  to  Third  Pbrson. 
A  wife  has  no  right  of  dower  in  lands  conveyed  to  her  husband,  as  aeainst  the  lien 
of  the  grantor  for  the  purchase  money,  and  a  conveyance  by  the  husoand  and  wife 
to  one  with  notice  of  the  lien  does  not  invest  the  grantee  with  any  greater  rights. 

Appeal  from  circuit  court,  Scott  county. 

Mr,  Hagan,  for  appellant.    Mr.  Ayere,  for  appellee. 

Fauntleroy,  J.  This  is  an  appeal  from  a  decree  of  the  oircait  court  of 
Scoh'  county,  Virginia,  pronounced  in  vacation,  by  the  judge  of  the  said  court 
on  the  twenty-ninth  day  of  December,  1884.  James  Culbertson,  appellant's 
testator,  in  his  life-time,  to-wit,  on  the  twenty-tliird  day  of  January,  1877, 
instituted  this  suit  in  chancery,  of  foreign  attachment,  in  the  said  circuit 
court  of  Scott  county,  against  Simon  Stevens,  a  non-resident,  the  object  of 
wtilch  was  to  recover  from  said  Stevens  a  debt  alleged  to  be  due  from  him  to 
decedeut  of  $3,000,  with  interest  from  fourteenth  of  November,  1854,  and  to 
subject  io  sale,  for  the  satisfaction  of  the  said  debt,  a  certain  tract  of  land  of 
33,656  tecres,  .situated  in  the  said  county  of  Scott,  and  which  was  conveyed  to 
the  said  Stevens  by  deed  of  November,  1854,  from  said  decedent  James  Cul- 
bertson and  wife,  in  consideration  of  the  aforesaid  debt,  and  the  payment  as- 
sumed to  be  made  by  the  said  Stevens,  of  a  judgment  lien  against  said  land 
due  to  Henry  S.  Kane.  In  1837,  Sarah  Purcell,  of  the  city  of  Richmond,  Vir- 
ginia, was  the  owner  of  certain  tracts  of  land  lying  in  the  counties  of  Taze- 
well, Russell,  and  Scott,  which  she  in  that  year  sold  and  conveyed  to  James 
Culbertson  for $3,000,  payable  in  three  installments, — $1,000  on  the  first  day  of 
January,  1840,  $1,000  on  the  first  day  of  January,  1842,  and  $1,000  on  the  first 
day  of  January,  1843.  A  lien  was  reserved  upon  the  land  to  secure  the  pay- 
ment of  the  aforesaid  purchase  money.  The  said  Culbertson  foiled  to  pay  the 
note  for  $1,000  due  January  1, 1840,  and  on  the  sixteenth  of  September,  1842, 
a  judgment  was  rendered  in  favor  of  said  Purcell  against  the  said  Culbertson 
for  the  said  $1,000,  with  interest  and  costs,  subject  to  a  credit  of  $302,  as  of 
the  eighteenth  of  November,  1839.  Upon  this  judgment  a  oa.  sa,  was  sued 
out,  and  the  said  Culbertson  was  taken  in  custody.  To  secure  his  release  from 
imprisonment,  Culbertson,  on  the  thirty-first  day  of  October,  1842,  took  the  in- 
solvent's oath,  and  surrendered  all  his  property  to  William  Taylor,  sheriff  of 
Scott  county,  which,  pursuant  to  the  requirement  of  the  statute,  he,  on  the 
same  day,  conveyed  to  the  said  sheriff  by  deed  duly  acknowledged .  On  the  first 
day  of  January,  1846,  the  said  Sarah  Purcell  assigned  to  H.  S.  Kane  the  judg- 
ment which  she  had  obtained  in  1842,  as  aforesaid,  together  with  the  other 
two  purchase-money  bonds,  of  $1,000  each,  with  all  the  rights  and  liens  which 
she  had  secured.  On  the  first  day  of  September,  1848,  Sarah  Purcell,  for  the 
benefit  of  her  said  assignee,  H.  S.  Kane,  filed  a  bill  in  chancery  against  the 
said  Culbertson  to  enforce  the  lien  of  the  judgment  which  she  had  obtained 
on  the  sixteenth  of  September,  1842,  for  the  amount  due  upon  the  bond  due 
January  1,  1840,  and  to  have  the  land,  which  had  been  conveyed  by  Culbert- 
son to  William  Taylor,  sheriff,  under  the  ca»  «a.  sold.  The  cause  was  regu- 
larly matured,  but  was  continued,  from  term  to  term,  until  the  eleventh  day 
of  December,  1856,  when  a  decree  was  entered  directing  a  sale  of  the  lands 
which  had  been  conveyed  to  Taylor,  sheriff,  by  Culbertson  in  1842,  when  he 
took  the  insolvent's  oath.  Pursuant  to  the  decree  for  sale.  Commissioner  H. 
A.  Morrison,  who  was  appointed  to  make  the  sale  in  the  stead  of  the  sheriff, 
Taylor,  who  was  dead,  sold  the  lands  on  the  thirteenth  day  of  January,  1857, 
at  which  sale  Henry  S.  Kane  became  the  purchaser  of  the  tract  or  portion  of 
the  lands  sold  which  is  the  subject  of  controversy  in  this  suit,  at  the  price  of 
$1,170,  which  said  sale  was  duly  reported  to  the  court,  with  the  deed  made  ta 
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the  purchaser,  and  confirmed  by  the  court,  and  the  cause  ended  and  stridden 
off  the  docket. 

After  Sarah  Furcell,  for  the  benefit  of  Henry  S.  Kane,  had  filed  her  bill,  as 
aforesaid,  to  subject  the  lands  to  sale,  and  before  a  decree  for  sale  had  been 
entered,  to- wit,  on  the  thirteenth  day  of  November,  1864,  the  said  Culbert- 
son  and  Elizabeth,  his  wife,  sold  and  conveyed  to  the  said  Simon  Stevens  the 
lands  which  he  had  theretofore  conveyed  to  the  sheriff,  Taylor,  under  the  ca. 
8a.  law,  for  which  the  said  Stevens  executed  his  obligation  to  Culbertson  to 
pay  to  him  S1,000-,  April  1,  1856;  $1,000,  AprU  1, 1857;  and  $1,000,  April  1, 
1858, — and  in  which  obligation  he  recited:  '*The  aforesaid  tract  of  land  is 
taken  by  me  subject  to  the  lien  thereon  held  by  Henry  S.  Kane."  James 
Culbertson,  who  instituted  this  suit,  having  died,  it  revived  In  the  name  of 
his  personal  representative;  and  Henry  S.  Kane  having  died  in  1876,  before  a 
hearing  of  the  cause,  his  heirs,  upon  their  petition  filed  in  the  cause,  were 
made  parties  to  the  bill,  and  filed  their  answers,  claiming  that  the  land  at- 
tached was  not  the  property  of  the  said  Stevens*  but  had  descended  to  them 
from  their  father,  H.  S.  Kane,  deceased,  to  whom  it  belonged  by  virtue  of  the 
sale  and  purchase,  made  under  the  decree  of  the  county  court  of  Scott  county* 
entered  December  11,  1856,  and  duly  confirmed  by  the  said  court  by  ita  de- 
cree of  January,  1857.  The  complainants  filed  an  amended  bill,  making  the 
heirs  at  law  of  Sheiiff  Taylor,  deceased,  parties  to  the  bill.  They  answered 
the  bill,  and  the  cause  was  finally  submitted  for  a  hearing,  and  on  the  twenty- 
ninth  of  December,  1884,  a  decree  was  entered,  in  vacation,  dismissing  the  bill, 
upon  the  ground,  held  by  the  court,  that  the  land  in  the  bill  mentioned  was 
the  property  of  the  heirs  at  law  of  Henry  S.  Kane,  deceased,  and  was  not  sub- 
ject to  the  attachment  for  the  debt  of  Stevens. 

The  record  shows  that  Stevens  was  a  pendente  lite  purchaser,  and  with  full 
notice  of  Kane's  lien,  withal;  and  that  he  has  never  paid  anything  whatever, 
either  to  Kane  or  to  Culbertson.  From  the  time  the  land  was  sold,  in  1857, 
under  a  decree  of  the  court  for  the  purchase  money  due  by  Culbertson  tc^ 
Kane,  as  the  assignee  <tf  Sarah  Purcell,  Culbertson,  with  a  full  knowledge  of 
all  the  facts  relative  to  the  matters  about  which  he  filed  his  bill,  lived  in  Scott 
county,  never  made  any  complaint,  never  brought  any  suit  or  sought  to  have 
the  decree  of  sale,  or  of  confirmation  of  sale,  reversed,  until  after  the  death 
of  H.  S.  Kane,  which  occurred  in  1876.  And  now,  in  1877,  after  the  death  of 
Kane;  after  the  lapse  of  25  years;  after  the  condition  of  parties  has  changed; 
and  after  the  development  of  the  county  has  given  a  value  to  that  which  was 
comparatively  worthless, — he  comes  into  court,  and  seeks  to  reopen  and  relit- 
igato  these  matters  which  were  fully  adjudicated  and  settled  by  a  court  of 
competent  jurisdiction,  in  1867.  Culbertson  was  a  party  to  the  suit,  and  is 
bound  by  the  decree  of  sale;  and  Stevens  was  a  privy  to  the  suit,  and  apen- 
denie  lite  purchaser  equally  bound  by  the  decree,  which  completely  bars  any 
claim,  legal  or  equitable,  either  of  them  might  have  asserted.  The  appellee 
Stevens  had  no  estate,  right,  title,  or  interest  in  or  to  the  land  attached  in 
this  suit,  and  appellant's  bill  was  properly  dismissed  for  want  of  jurisdiction. 
It  is  the  attachment  that  gives  the  jurisdiction,  and  if  there  was  nothing  to 
attach  there  is  no  ground  for  the  jurisdiction.  Stevens  had  not  the  legal  title 
to  the  land  attached;  that  was  first  in  Culbertson,  derived  by  deed  from  Pur- 
cell, and  it  was  afterwards  conveyed  by  Culbertson  to  Taylor,  sheriff,  and  de- 
scended to  Taylor's  heirs.  Stevens  derived  no  equitable  right  or  interest  by 
the  deed  from  Culbertson,  because  Culbertson  had  none  to  convey.  He  had 
conveyed  to  Taylor,  sheriff,  all  his  estate  or  interest  of  any  kind,  legal  and 
equitable,  subject  only  to  the  right  to  redeem  by  paying  off  the  incumbrances, 
Kane's  among  the  rest;  and  this  equity  of  redemption  in  Culbertson  passed 
under  the  commissioner's  deed  to  Kane,  made  in  1857,  under  the  decree  of 
the  court  in  Purcell,  for  Benefit  of  Kane,  v.  Culbertson.  The  decree  in  that 
case  was  a  final  decree,  has  never  been  appealed  from,  remains  in  full  forc# 
v.4s.E.no.8 — 39 
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to  this  day,  mnd  cannot  be  ooUaterally  aasailed,  however  erroneoiu  it  may 
be.  It  binds  Culberteon  oondtuivelpf  and  all  claiming  in  piirity  with  or  nn- 
der  him.  He  was  a  party  to  the  suit,  and  the  only  party.  £ane  acquired 
his  rights,  and  though  Taylor  (who  had  the  legal  title)  was  not  a  party,  yet 
Kane,  standing  in  Gulbertson^s  shoes,  became  entitled  to  all  of  Culbertson's 
rights  and  equities;  and,  on  paying  off  the  incumbrances,  had  the  right  to 
require  the  legal  title  to  be  conveyed  to  him.  If  Kane  held  the  only  incum- 
brance, as  assignee  of  the  purchase  money  from  Purcell,  he  had  the  rigtt  to 
call  for  the  legal  title  at  once,  as  soon  as  he  became  the  approved  purchaser 
at  the  judicial  sale.  As  far  as  the  record  shows,  there  are  no  other  incmn- 
brances;  but,  if  there  were  others,  Kane  holds  subject  to  Uiese  incumbrances 
only.  Even  if  the  sale  by  Oulbertson  and  wife  to  Stevens  was  by  Kane*s 
consent,  (which  is  more  than  doubtful,)  it  was,  at  best,  only  conditionaL 
The  purchase  money  was  to  be  turned  over  to  Kane,  and  yet  not  a  cent  was 
ever  paid  to  him.  Even  if  there  was  a  sale  to  Stevens  by  Kane's  consent,  the 
condition  was  never  complied  with{  and  Kane  had  the  right,  on  breach  of  the 
condition,  to  revoke  his  consent,  if  any  had  ever  been  given.  Stevens  was 
not  an  innocent  purchaser  for  value;  he  was  not  only  a  pendente  lite  pni- 
chaser,  but  purchased  with  express  notice.  He  is  not  a  purchaser  at  all,  in 
the  eye  of  the  law.  He  never  paid  anything,  and  though  he  had  a  deed  from 
Oulbertson,  it  conveyed  no  title.  In  fact,  though  a  party  to  this  suit,  he  has 
not  appeared  nor  answered.  He  has  set  up  no  claim,  and  it  is  shown  by  the 
record  that  he  has  none  to  assert. 

Mrs.  Oulbertson  had  no  right  of  dower,  as  against  Kane,  which  could  have 
passed  under  the  deed  from  Oulbertson  and  wife  to  Stevens,  because  Kane's 
claim  was  for  the  purchase  money  due  to  Purcell  by  Oulbertson  for  the  land, 
and  for  which  there  was  both  a  lien  reserved,  and  a  vendor's  lien  implied,  the 
sale  by  Purcell  to  Oulbertson  having  been  made  prior  to  the  year  1849.  Of 
this  lien  Stevens  had  notice, — if  not  at  the  time  of  his  alleged  purchase,  he  has 
it  noWj  and  before  his  purchase  is  complete.  This  lien  is  prior  and  paramount 
to  any  dower  right  of  Mrs.  Oulbertson,  and  is  not  merged  in  the  judgments; 
and  by  the  sale  and  conveyance  of  the  land  to  Kane  under  the  decree,  the  lien 
not  being  satisfied  by  the  proceeds,  nothing  remained  to  which  dower  can  at- 
tach. The  entire  amount  of  the  purchase  money,  assigned  by  Purcell  to  Kane, 
must  be  paid  before  Mrs.  Oulbertson  could  assert  a  dower  right. 

The  appellant,  in  his  amended  1)111,  makes  a  large  number  of  persons,  who 
have  purchased  parcels  of  these  lands  from  Kane,  parties  defendant,  and  they 
are  appellees  here.  They  state  in  their  answers  that  they  have  purchased  the 
land  from  Kane,  in  good  faith,  for  value  paid,  without  any  knowledge,  mefins 
of  knowledge,  or  suspicfon  of  the  claim  now,  long  since  their  purchases,  set 
up  by  Oulbertson;  that,  relying  upon  their  titles,  they  have  improved  their 
lands,  and  rights  have  rested  and  the  condition  of  parties  changed;  and  that 
great  and  remediless  wrong  and  hardships  would  follow  any  interference  with 
their  rights  and  title  acquired  under  the  sale  and  purchase  by  Kane. 

We  are  of  opinion  that  this  is  one  of  the  cases  in  which  a  court  of  equity 
is  not  only  warranted  in  refusing,  but  is  compelled,  by  well-settled  rules  A 
law,  to  refuse,  the  prayer  for  rdief .  The  appellant's  cause  is  without  merit, 
and  the  decree  of  diismissal  must  be  affirmed. 


ifi2  Va.  338) 

GiBBONBY  V.  Kent  et  dl. 
{Supreme  Court  of  Appeals  of  Viroinia.    Septemher,  1887.) 

BXEOUTORS  AND  ADMINISTRATORS — SeTTLEMBNT^-RbOPKNIKO. 

Plaintids,  as  heirs,  filed  their  bill  against  the  ezecutriz,  to  soreharge  and  Ulititj 

certain  settlemeats  Inade  by  her  testator,  and  for  an  aoooimt  de  novo*   It  was 

.  shown  that  the  administrator  had  made  seyeiuL  settlements,  which  were  duly  re- 

oorded  *,  ,the  last  one  as  a  final  settlement,  made  nearly  five  years  before  his  death^ 

and  sixteen  years  before  the  bringing  of  this  suit.    The  defense  denied  the  relief 
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prayed  for,  and  set  np  the  statute  of  Umitatloiis.  the  ilnalltgf  of  the  ■ettUnents, 
death  of  the  administrator,  plaintiff's  laches,  and  loss  at  reoords  by  the  cMl  war. 
None  of  the  heirs  were  at  any  time  under  disability.  Held,  that  the  bill  should 
have  been  dismissed. 

Appeal  from  circuit  court,  Montgomery  county. 

Mr.  Caldtvell,  for  appellant.    Staples  <&  StUHvan,  for  appellees. 

Fauntlerot.  J.  Elizabeth  G.  Gibboney,  executrix  of  the  will  of  Bobert 
Gibboney,  deceased,  represents  that  she  is  a^rieved  byseyeral  decrees  of  the 
circuit  court  of  Montgomery  county  in  the  chancery  eanse  of  Kent  and  others 
against  the  said  Elizabeth  G.  Gibboney,  executrix,  and  others,  entered,  re- 
spectively, December  5,  1878,  December  5,  1882,  and  May  19, 1883,  in  the 
said  cause  depending. 

The  record  discloses  the  following  case:  In  the  year  1858,  Jacob  Kent*  of 
the  county  of  Montgomery,  in  Virginia,  died  seized  of  a  large  landed  estate, 
and  possessed  of  a  large  personal  property,  and  left  no  will.  On  the  eighth 
of  June,  1858,  at  the  request  of  the  children  of  the  said  Jacob  Kent,  who 
were  entitled  as  heirs  and  distributees  of  bis  estate,  Bobert  Gibboney  quali* 
fled  as  administrator  of  the  estate  of  the  said  intestate.  The  personal  assets 
which  came  into  bis  hands  amounted  to  about  $57,500,  inclusive  of  slaves,  of 
the  appraised  value  of  S33,500.  The  indebtedness  of  the  estate  amounted  to 
about  $48,500.  A  public  sale  of  most,  if  not  all,  of  the  said  slaves  was  nec- 
essary; but  as  some  of  the  said  children  were  extremely  averse  to  a  public 
sale  of  the  slaves,  to  avert  it,  and  at  the  same  time  to  indemnify  the  admin- 
istrator in  the  premises,  it  vras  by  common  agreement  arranged  between 
them  and  the  administrator  that  each  of  them  might  take  such  of  said  slaves 
as  he  or  she  might  select;  at  their  appraised  value;  said  administrator  to  ac- 
count for  them  at  the  same  value,  and  to  sell  the  residue  at  private,  instead 
of  at  public,  sale;  and  at  the  same  time  that  he  should  be  empowered,  in  writ- 
ing, as  agent  of  the  said  children  and  heirs  of  Jacob  Kent,  deceased,  to  sell 
all  the  real  estate  of  which  said  Jacob  Kent  had  died  seized,  either  at  public 
or  private  sale,  on  such  terms  as  he  might  think  best.  Written  papers  to 
such  effect  were  duly  executed,  and  appear  in  the  record.  Accordingly,  the 
said  Gibboney.  in  the  due  exercise  of  his  said  powers  as  administrator  and  as 
agent,  disposed  of  all  the  property  composing  the  estate,  mainly  to  and  among 
the  said  children,  and  the  residue  to  strangers;  and  out  of  the  proceeds  he 
paid  all  charges  and  debts,  and  then  to  the  several  children  and  heirs  he  paid 
their  respective  shares  of  the  surplus;  and  of  his  said  transactions  he  re^ 
turned  to  the  county  court  of  Montgomery  county,  aforesaid,  four  several 
statements  or  accounts,  which  were  conflrmed  by  the  said  court,  and  ordered 
to  be  recorded.  These  settlements  were  made  before  commissioners  duly  ap- 
pointed by  the  county  court  of  Montgomery,  and  they  showed  balances  due 
to  the  administrator  and  agent;  while  they  left  in  the  hands  of  the  said  Gib- 
boney, as  administrator,  only  a  very  few  small  claims  due  the  estate,  of  a 
slow  and  doubtful  character,  and  trifling  face  value,  and,  as  agent  for  the 
sale  of  the  lands,  only  the  uncollected  purchase  money  of  one  of  the  parcels  of 
the  said  lands;  and  these  small  and  doubtful  daims,  and  purchase-money 
bonds  for  this  parcel  of  land,  were  put  into  the  hands  of  one  of  the  distribu- 
tees, who  resided  in  the  immediate  neighborhood  of  the  debtors;  and  said 
settlements  were  considered  to  be  in  full  of  said  Gibboney's  trust  and  respon- 
sibility in  the  premises.  The  said  distributees  were  all  of  age  at  the  com- 
mencement of  these  transactions,  and  all  of  them  but  one  resided  in  Mont- 
gomery county;  and  in  August,  1862,  in  anticipation  of  these  said  settle- 
ments, they  all  united  in  deeds  to  the  several  purchasers  of  the  said  lands, 
reserving  Ueus  for  unpaid  purchase  money.  Copies  of  these  deeds  are  found 
In  the  record.  In  April,  1867,  Robert  Gibboney  died,  testate,  and  the  appel- 
lant, Elizabeth  G.  Gibboney,  qnalified  as  executrix  of  his  will. 

In  April.  1878, — 15  years  after  the  aforesaid  settlements  of  the  administra- 
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tor  with  the  hein  and  distribiitees,  duly  recorded  and  supposed  to  be  final;  18 
years  after  the  first  of  them  had  been  confirmed  by  the  county  court,  and  or- 
dered to  be  recorded  in  their  immediate  neighborhood;  and  11  years  after 
Bobert  Gibboney's  death,  and  wlien  his  estate  had  been  in  main  distributed 
and  mostly  consumed, — ^the  bill  in  this  suit  was  filed,  in  which  it  is  sought  to 
liaveall  the  aforesaid  settlements  of  the  administrator,  Robert  Gibboney,  with 
the  heirs  and  distributees  of  Jacob  Kent  ignored,  and  an  account  de  novo  of 
all  his  said  transactions;  and,  failing  in  that,  to  have  the  said  settlements  sur- 
charged and  falsified  in  a  long  list  of  particulars.  At  the  May  term,  1878,  of 
the  circuit  court  of  Montgomery  county,  the  appellant,  Elizabeth  G.  Gibboney, 
executrix  of  the  will  of  Robert  Gibboney,  deceased,  filed  her  answer  to  this 
bill,  in  which  she  denies  the  amenability  of  her  testator,  Robert  Gibboney*8 
estate,  to  account  further  to  the  heirs  and  distributees  of  Jacob  Kent,  de- 
ceased, because  of  his  administration  of  his  estate,  and  because  of  his  agency 
to  sell  the  lands;  pleads  the  statute  of  limitations,  and  the  finality  of  settle- 
ments duly  made  and  recorded,  deemed  satisfactory  at  the  time,  and  acquiesced 
in  by  all  parties  in  interest,  during  the  life  of  Robert  Gibboney,  and  since  his 
death,— for  nearly  20  years.  .Along  with  this  answer  she  files  exhibits,  and 
pleads  the  loss  of  records,  etc.,  by  the  war,  the  death  of  her  testator,  and  the 
laches  of  the  complainants.  A  replication  was  put  in  to  this  answer,  and, 
without  any  other  proceeding,  the  court  at  the  December  term,  1878,  entered 
the  decree  of  December  5, 1878,  by  which  it  ordered  an  account,  and  referred 
the  cause  to  a  master  commissioner,  on  motion  of  the  plaintiffs,  to  take,  settle, 
and  report  the  accounts  of  Robert  Gibboney,  as  administrator  of  Jacob  Kent, 
deceased;  an  account  of  his  receipts  and  disbursements  as  attorney  in  fact  for 
the  sale  of  real  estate  of  Jacob  Kent^s  heirs;  an  account  of  the  distributive 
share  of  each  of  Jacob  Kent's  distributees  in  personal  estate,  and  of  the  in- 
terest of  each  in  the  funds  arising  from  the  real  estate,  etc.  Under  this  or- 
der, Commissioner  Wade,  on  twentieth  of  November,  1879,  filed  his  statements 
of  the  several  accounts  therein  directed;  to  which  report  exceptions  were  at 
once  filed  by  both  the  complainants  and  defendant.  At  the  hearing  first  had 
of  the  cause,  at  December  term,  1882,  the  decree  of  December  5,  1882,  was 
entered.  This  decree  falsified  the  settled  accounts  of  Robert  Gibboney,  both 
as  administrator  of  Jacob  Kent,  and  as  agent  of  his  heirs  for  the  sale  of  the 
lands,  in  several  important  particulars,  denying  to  him  credits  and  commis- 
sions which  had  been  allowed  to  him  in  those  approved  and  recorded  settle- 
ments, and  recommitted  the  report  of  Commissioner  Wade,  to  be  reformed  ac- 
cordingly. On  the  twenty-third  of  April,  1883,  Commissioner  Wade  returned 
his  reformed  report;  and  on  May  19, 1883,  the  court,  in  conformity  with  the 
same,  entered  the  decree  of  that  date. 

We  are  of  opinion  that  the  decree  of  December  5, 1878,  is  wholly  erroneooa, 
and,  instead  of  directing  an  account,  it  should  have  dismissed  the  bill.  The 
defense  made  by  the  answer,  which  is  strictly  responsive,  and  in  every  point 
supported  by  the  exhibits  therewith  filed,  satisfactorily  refutes  every  pretense 
put  forward  in  the  bill,  either  to  disregard  the  duly  approved  and  recorded 
settlements,  pleaded  as  probate  court  records,  or  to  surcharge  and  falsify  them 
in  any  item  or  particular  of  the  least  consequence*  to  their  stability  as  a  bar  to 
the  state  demands  and  laches  of  the  complainants,  and  should  have  prevailed. 
The  record  shows  that,  even  if  the  recorded  settlements  were  to  be  disre- 
spected, the  evidence  taken  before  the  commissioner,  and  reported  by  him,  did 
not  vary  the  case  from  that  made  by  the  answer,  and  showed,  on  the  whole, 
a  balance  in  favor  of  appellant's  testator.  In  the  case  of  HatoJier  v.  Hall, 
77  Va.  576,  Lewis,  P,  says:  "It  is  an  inherent  doctrine  of  courts  of  equity  to 
refuse  relief  where  there  has  been  gross  laches  In  prosecuting  rights,  or  long 
and  unreasonable  acquiescence  in  the  assertion  of  adverse  rights;  and  the 
principle,  founded,  as  it  is,  upon  considerations  of  natural  justice  and  public 
policy,  is  always  firmly  enforced,  especially  in  cases  involving  transactions 
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to  which  immediate  parties  are  dead.**  In  the  case  of  Harrison  v.  Gibson, 
23  Grat.  212,  Judge  Staples,  speaking  for  the  coart,  says:  *'It  is  a  familiar 
doctrine  of  courts  of  equity  that  nothing  can  call  forth  these  courts  into  ao- 
tivity  but  conscience,  good  faith,  and  reasonable  diligence.  When  these  are 
wanting,  the  court  is  passive  and  does  nothing.  •  *  •  The  cases  do  not 
fix  any  period  as  limiting  the  demand  for  an  account.  If,  from  the  delay 
which  has  taken  place,  it  is  manifest  that  no  correct  account  can  be  rendered, 
that  any  ^conclusion  to  which  the  court  can  arrive  must,  at  best,  be  con- 
jectural, and  that  the  original  transactions  have  become  so  obscured  by  time 
and  the  loss  of  evidence  and  the  death  of  parties  as  to  render  it  difficult  to 
do  Justice,  the  court  will  not  relieve  the  plaintiff."  Accordingly,  it  was 
held  that,  although  the  time  which  had  elapsed  might  not  of  itself  constitute 
a  statutory  bar  to  the  claim  asserted  in  that  case,  yet  that  the  neglect  of  the 
parties  for  fourteen  years  to  prosecute  their  suit,  when  considered  with  other 
circumstances  in  the  case,  Justified  the  dismissal  of  the  plaintiff's  bill.  See 
Carres  Adm'rs  v.  Chapman^ s  Legatees,  5  Leigh,  176;  Stamper^ s  Adm'r  v. 
QarnetU  31  Grat.  550. 

Robert  Gibboney  died  in  April,  1867,  having  thus  survived  the  settlement 
in  full  with  the  heirs  and  distributees  of  Jacob  Kent,  deceased,  made  Decem- 
ber 26,  1862,  by  nearly  five  years,  and  the  war  for  more  than  two  years; 
during  all  which  time  the  said  settlement  in  full  with  the  parties  themselves 
(which,  immediately  after  it  was  so  made,  had  been  laid  before  a  commissioner 
of  the  county  court  of  Montgomery  county,  and  by  him  returned  to  the  said 
court,  and  there  approved,  and  ordered  to  b(B  recorded)  had  been  and  remained 
so  of  record,  challenging  the  inspection  of  all  concerned  in  interest,  and  for 
the  last  three  years  prior  to  his  death,  with  nothing  whatever  to  prevent, 
hinder,  or  delay  their  making,  while  Robert  Gibboney  was  yet  alive  and  fairly 
able  to  defend  himself,  the  complaint  which  the  complainants  now  make  in 
their  bill,  15  years  after  the  death  of  Robert  Gibboney,  18  years  from  the  date 
of  his  first  settlement,  16  years  after  his  final  and  full  recorded  settlement, 
and  after  the  turmoil  and  destructions  of  4  years  of  civil  war,  and  the  long 
period  of  durance  vile  which  followed  in  its  wake. 

For  the  foregoing  reasons  we  are  of  opinion  that  the  decrees  complained  of 
are  erroneous,  and  must  be  reversed  and  annulled,  and  the  biU  be  dismissed; 
and  it  ia  so  ordered. 


(82  Va.  876)  _  _.  ^      . 

Parker  «.  Logan  ei  al. 
{Supreme  Oowrt  of  Appeals  of  Virginia.    September,  1887.) 

Bqurrr— Degbbb— Rbhxabino. 

Action  was  brought  to  subiect  certain  real  estate,  held  In  trust  bv  an  Insolvent 
debtor,  to  the  payment  of  his  debts.  Petition  of  intervention  was  filea  by  the  cestui 
que  trust,  claiming  the  equitable  title  in  him,  and  that  the  property  was  not  liable 
as  claimed,  and  on  the  hearing,  on  the  merits,  it  was  so  decreed,  subsequently,  in 
vacation,  leave  was  given  to  file  petition  for  renearing,  and  at  the  next  regular  term 
the  oourt  reversed  its  former  decree.    Held  error. 

Appeal  from  circuit  court,  Loudoun  county. 

This  was  a  bill  in  chancery,  filed  by  Logan,  Bro.  A  Co.,  (suing  for  them- 
selves and  other  creditors  of  George  W.  Taylor,)  complainants,  against  George 
W.  Taylor  and  others,  defendants.  Complainants  alleged,  inter  alia,  that  de- 
fendant Taylor  had  executed  a  deed  of  trust  to  John  H.  Alexander  and  Clar- 
ence Thomas,  trustees,  and  in  which  was  included  a  house  and  lot  in  the  vil-' 
lage  of  Dover,  and  that  said  deed  was  in  fraud  of  creditors  and  should  be  set 
aside,  an  accounting  had,  and  the  property,  real  and  personal,  of  said  Taylor 
be  subjected  to  the  payment  of  his  debts.  Subsequently,  at  the  April  term, 
1879,  of  said  court,  P.  L.  Parker  filed  bis  petition  in  said  cause,  claiming  that 
the  house  and  lot  embraced  in  the  trust  deed  from  Taylor  to  Alexander  and 
Thomas  belonged  to  him.  that  it  was  paid  for  with  his  own  funds  and  bought 
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upon  his  own  negotiation,  but  that  he  sent  the  funds  to  the  Tendon  1^  tha 
hand  of  said  George  W.  Taylor,  his  cousin,  who  took  the  deed  in  his  name^ 
thereby  creating  an  implied  or  resulting  trust  in  favor  of  petitioner*  making 
nim  the  equitable  owner  of  the  property.  At  the  April  term,  1880,  Fftiker's 
petition  was  heard  on  its  merits,  and  final  decree  entered  in  his  favor.  Sub- 
sequently, in  vacation,  leave  was  given  the  complainants  Logan,  Bro.  &  Co. 
to  file  a  petition  for  rehearing,  and  an  injunction  was  granted  restraining  the 
collection  of  costs,  and  at  the  April  term.  1881,  the  decree  of  the  April  term, 

1880,  was  reheard  and  reversed.  From  the  order  granting  a  rehearing,  and 
the  decree  of  the  April  term.  1881,  P.  L.  Parker  appeals. 

F AUMTLEROT,  J.  This  is  an  appeal  from  an  order  made  on  the  twenty-first 
of  June,  1880,  in  vacation,  by  the  judge  of  the  circuit  court  of  Loudoun 
eounty,  and  from  a  decree  of  the  said  circuit  court,  rendered  at  its  April  term, 

1881,  said  oi-der  and  said  decree  having  been  made  and  rendered  In  the  MaU 
ter  cf  the  Petition  of  P.  L.  Parker t  (the  appellant,)  theretofore  filed  in  the 
cause  then  pending  in  the  said  circuit  court,  in  chancery,  in  the  name  of  Lo- 
gan, Bro.  &  Co.,  (suing  for  themselves  and  other  creditors  of  George  W.  Tay- 
k)r,)  complainants,  against  George  W.  Taylor  and  others,  defendants.  In 
August,  1878,  the  said  Logan,  Bro.  &  Oo.  filed  their  original  bill  in  the  cause, 
in  which  they  aver,  inter  cUia^  that  they  are  creditors  of  one  George  W.  Taylor; 
that  the  said  Taylor  had  executed  a  deed  of  trust  bearing  date  July  5, 1878, 
by  which  he  conveyed  to  John  H.  Alexander  and  Clarence  Thomas,  trustees, 
certain  property,  among  which  is  a  lot  of  one  and  a  half  or  two  acres  of  land, 
with  a  store  and  dwelling-house  on  it,  in  the  village  of  Dover,  in  Loudoun 
county,  Virginia,  in  trust,  to  secure  debts  to  complainants  and  others,  as 
therein  set  forth;  which  deed  the  bill  charged  to  be  fraudulent,  and  which 
they  pray  to  have  so  declared  and  set  aside  and  annulled  as  void;  and  also  that 
an  iuxx)unt  be  taken,  by  a  master  commissioner,  of  the  real  and  personal  es- 
tate belonging  to  the  said  Taylor;  and  that  the  creditors  of  the  said  Taylor, 
and  their  claims  and  priorities,  be  ascertained,  and  the  real  nnd  personal  es- 
tate of  the  said  Taylor  be  subjected  to  the  payment  of  his  debts.  At  the  Oc- 
tober term,  1878,  the  said  circuit  court  decided  and  decreed  that  the  said  deed 
of  trust  from  George  W.  Taylor  to  Alexander  and  Thomas,  trustees,  **to  be 
null  and  void,  and  is  hereby  set  aside;*'  and  referred  the  cause  to  a  commis- 
sioner to  ascertain  the  value  of  the  property  embraced  in  the  said  deed,  the 
liens  thereon  and  their  priorities,  and  all  the  debts  owing  by  the  said  Taylor. 
At  the  April  term,  1879,  of  the  said  court,  P.  L.  Parker,  (the  appellant,)  by 
the  leave  of  the  court,  filed  his  petition  in  the  said  cause,  wherein  he  prays  to 
be  made  a  party  to  the  cause,  and  avers  that  the  said  house  and  lot  in  the  vil- 
lage of  Dover,  embraced  in  the  said  deed  of  trust  to  Alexander  and  Thomas, 
trustees,  and  sought  by  the  bill  of  complainants  to  be  subjected  to  the  pay- 
ment of  George  W .  Taylor's  debts,  was,  in  fact,  not  the  property  of  the  said 
Taylor,  but  was  the  property  of  the  said  P.  L.  Parker;  that  the  said  property 
had  been  negotiated  for,  and  contracted  for,  and  purchased  by  the  said  Parker 
from  A.  H.  Hixson  and  H.  R.  Hixson,  his  wife;  that  the  said  purchase  was 
made  by  the  said  Parker  entirely  for  himself;  that  the  purchase  money  had 
been  wholly  paid  by  him,  out  of  his  own  funds,  sent  to  the  said  vendors,  the 
Hixsons,  by  him,  the  said  Parker,  by  the  hands  of  his  agent,  Clark,  and  cousin, 
George  W.  Taylor,  who  took  in  his  own  name  a  deed  for  the  said  propertyfrom 
said  Hixsons,  dated  September  29,  1871,  which  said  deed  is  an  exhibit  to  his 
petition,  whereby  an  implied  or  resulting  trust  had  arisen  in  favor  of  the  said 
Parker  in  the  said  Dover  property,  making  him  the  owner  thereof  in  equity. 
He  avers  that  this  transaction  took  place  in  1871,  and  that  the  trust  arose  at 
that  time,  whereby  the  said  Taylor  held  the  legal  title  as  trustee  for  him,  the 
said  Parker,  as  the  equitable  owner.  The  said  Parker  claimed  to  be  the  act- 
ual and  beneficial  owner  of  the  said  Dover  property  and  insisted  that  it  could 
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not  be  liable  for  or  made  subject  to  the  debts  of  the  said  (George  W.  Taylor, 
and  he  prayed  for  the  aid  and  protection  of  the  coart  as  to  his  rights  of  own- 
ership in  and  to  the  said  proper^.  To  this  petition  no  answer  was  filed.  Sun- 
dry depositions  were  taken  on  behalf  of  the  said  petitioner,  Parker»  on  notices 
served  or  accepted,  at  the  taking  of  some  of  which  the  complainants,  by  coun- 
sel, attended  and  cross-examin^. 

At  the  April  term,  1880,  the  said  petition  of  Parker's  was  heard  on  the  mer- 
its,  on  the  petition  taken  for  confessed,  and  the  exhibits  and  proofs  therewith, 
and  the  court  then  rendered  a  final  decree  in  the  matter  of  said  petition,  de- 
ciding wholly  in  favor  of  the  petitioner,  Parker,  and  awarding  him  bis  costs. 
The  said  April  term,  1880,  ended  on  the  eighth  day  of  May,  lb80,  after  which 
ending  the  said  Logan,  Bro.  &  Co.  complainants,  filed  in  the  clerk's  office  of 
the  said  circuit  court,  their  petition  for  rehearing  the  said  decree  of  April 
term,  1880,  which  they  presented  to  the  judge  of  the  said  circuit  court,  in  oo* 
cation,  on  the  twenty-first  June,  1880,  praying  leave  to  file  the  same,  and 
praying,  also,  an  injunction  against  the  collection  of  costs,  and  embracing  in 
their  said  petition  sundry  other  matters  with  which  the  said  Parker  had  no 
connection,  or  interest  in,  whatever.  On  which  petition  of  said  Logan,  Bro. 
&  Co.  the  said  judge  of  the  circuit  court  made  an  indorsement,  dated  June  21, 
1880,  directed  to  the  clerk  of  his  court,  giving  leave  to  file  the  said  petition, 
and  also  granting  the  injunction  prayed  for.  At  the  April  term,  1881,  the 
decree  of  April  term,  1880,  was  reheard  on  said  petition  of  Logan,  Bro.  &  Co., 
and  the  court,  on  said  rehearing,  rendered  its  said  decree  of  April  term,  1881, 
reversing  its  final  decree  of  April  term,  1880,  deciding  that  the  said  Dover 
property  was  applicable  to  the  payment  of  the  debts  due  by  the  said  George 
W.  Taylor,  and  directing  a  sale  thereof  to  that  end.  Prom  this  said  order  of 
June  21, 1880,  in  vacation,  and  from  the  said  decree  of  April  term,  1881,  this 
appeal  is  taken. 

The  decree  of  April  term,  1880,  on  Parker's  petition  is  a  final  decree.  It 
disposes  of  and  decides  the  entire  matters  in  controversy,  and  it  awards  costs 
to  the  petitioner,  and  it  leaves  nothing  to  be  done.  2  Rob.  Pr.  (Old,)  426;  2 
Tuck.  BL  Oomm.  504;  Harvey  v.  Branson^  1  Leigh,  108;  Omdoffy.  Turman^ 
2  Leigh,  209.  The  term  at  which  this  final  decree  was  rendered  ended  on  the 
eighth  of  May,  1880.  The  application  for  leave  to  file  the  petition  for  rehear- 
ing was  made,  the  leave  was  granted,  and  the  petition  was  filed,  all  in  vaca- 
tion, and  all  after  the  end  of  the  term  and  the  rising  of  the  court.  When  the 
April  term,  1880,  ended,  this  cause,  so  far  as  Parker's  petition  was  concerned, 
had  passed  beyond  the  power  of  the  court  to  rehear  it  on  petition.  After  a 
final  decree,  and  the  term  ended,  a  cause  cannot  be  reheard  on  petition.  2  Bob. 
Pr.  (Old,)  889;  2  Tuck.  Bl.  Comm.  505;  Hodges  v.  Davis,  4  Hen.  A  M.  400. 
The  term  had  ended  without  any  petition  for  a  rehearing.  The  whole  subject 
in  controversy,  and  its  full  and  final  disposal,  and  the  award  of  costs  to  the 
petitioner,  Parker,  had  ended  the  cause  as  to  him,  and  the  matters  litigated 
by  his  petition.  The  creditors  of  Taylor  had  appeared  by  counsel  at  the  ex- 
amination of  Parker's  witnesses,  and  had  cross-examined,  and  had  appeared  and 
defended  in  court.  The  only  ground  assigned  in  the  petition  of  Logan,  Bro. 
&  Co.  for  a  rehearing  of  the  decree  of  April  term,  1880,  is  the  naked  averment 
of  error  apparent  upon  the  face  of  the  decree.  But  there  is  no  error,  cer- 
tainly, apparent  upon  the  face  of  that  decree;  and  not  only  did  the  judge  err 
in  the  vacation  order  granting  leave  to  file  the  petition  for  a  rehearing  in  the 
cause  after  final  decree  and  the  term  ended,  but  it  was  error,  on  the  merits, 
in  said  circuit  court,  to  revei-se  its  decree  of  April  term,  1880,  and  to  decide 
that  the  lot  and  houses  in  Dover  aforesaid  are  liable  for,  and  should  be  sub- 
jected to,  the  payment  of  the  indebtedness  of  George  TV.  Taylot. 

The  facts  aveired  in  Parker's  petition  were  proved  by  the  allegations  therein 
taken  pro  confeaao,  and  by  the  depositions  of  Parker,  and  of  E.  W.  O'Ban- 
non,  G.  W.  Taylor,  Susan  Sprouse,  and  H.  R.  Hixson.    They  prove  that  as  far 
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back  as  1871,  Parker  negotiated  for  and  contracted  for  a  sale  to  himself  of  the 
Dover  property  for  $700.  That  the  purchase  was  consummated  by  the  pay- 
ment of  this  sum,  through  Taylor,.  Wholly  from  Parker's  own  money,  and  for 
his  own  benefit.  That  Taylor  had  no  title  to,  interest  in,  or  connection  with, 
the  purchase  money,  the  contract,  or  the  property,  except  so  far  as  to  carry 
the  purchase  money  on  behalf  of  and  as  messenger  for  Parker,  to  the  ven- 
dor, who  lived  some  miles  away.  That  Taylor  paid  the  muney  as  Parker's 
money,  but  took  the  title  deed  to  himself.  That  Parker  took  possession,  and 
held  full  possession,  of  the  property  and  occupied  it  from  that  time  to  the  pres- 
ent and  was  openly  and  notoriously  the  owner  of  it,  his  title  being  always  ac- 
knowledged by  Taylor,  who  promised  to  convey  the  legal  title  to  him,  which, 
throug^h  Parker's  careless  and  indolent  neglect,  and  ignorance  of  the  necessity 
or  propriety  of  such  conveyance,  was  not  done.  That  Taylor  had  no  benefi- 
cial interest  in  the  property,  in  law  or  equity,  and  claimed  none.  Taylor  was 
simply  a  trustee  holding  the  legal  title  (if,  indeed,  even  that,  by  the  deed  of 
1871,  from  Hixson  and  wife,  the  legal  title  being  in  Mrs.  Hixson's  trustee, 
who  was  not  a  party  to  the  said  deed)  for  the  benefit  of  Parker,  and  subject 
to  his  demand  for  a  conveyance  of  the  legal  title,  he  being  the  complete  par- 
chaser,  for  value  fully  paid,  and  the  possessor  and  occupier  of  the  said  prop- 
erty from  the  date  of  the  transaction  in  1871  up  to  the  institution  of  this  suit 
in  1880,  by  the  appellees.  The  proof  of  this  trust  is  clear  and  full  in  the  rec- 
ord, and  is  confessed  in  the  pleadings.  It  resulted  by  operation  of  law,  as 
well  as  by  the  agreed,  known,  and  unquestioned  intent  and  purpose  of  the 
parties  to  the  transaction  of  purchase  and  payment  in  1871;  and  it  cannot  be 
amenable  to  the  charge  or  implication  of  fraud  or  collusion  by  Parker  against 
the  appellees,  because  Taylor  was  not  then  indebted  at  all  to  any  one,  and  did 
not  become  indebted  to  the  appellees  tUl  seven  years  thereafter.  Parker  ne- 
gotiated the  purchase  of  the  Dover  house  and  lot,  and  paid  the  purchase  money 
and  took  possession  and  enjoyment  of  it  as  his  own  in  1871,  and  has  so  held 
and  treated  it  ever  since,  and  has  been  and  is  understood  by  all  parties  as  the 
actual,  real,  and  beneficial  owner  of  it.  In  1878,  six  or  seven  years  after  this 
transaction  in  1871,  Taylor  (having  in  1876  removed  to  Leesburg,  and  gone 
into  business  on  his  own  account)  became  indebted  to  the  creditors  named  in 
the  bill  of  complaint  and  proce^ings;  but  Parker  had  nothing  to  do  with 
Taylor's  enterprise,  knew  nothing  whatever  of  his  business,  liad  no  connec- 
tion with  or  knowledge  of  Taylor's  debts,  and  was  not  aware  of  his  being  in- 
debted to  complainants,  or  to  any  one  else.  There  is  no  fraud  charged  or  put 
in  issue  by  the  pleadings,  and  no  particle  of  evidence  to  show  any  intent,  at 
any  time,  in  Parker's  mind  to  defraud  the  complainants,  or  that  he  ever  knew 
of  them  or  of  their  claims,  or  of  their  transactions  with  Taylor.  Nor  is  there 
any  particle  of  proof  that  the  appellees  gave  Taylor  credit  on  account  of  the 
deed  of  1871,  or  that  they  ever  knew  of  its  existence,  or  that  they  were  in  any 
way  injured  by  the  resulting  trust.  There  is  no  evidence  or  suspicion  tha^ 
Parker  had.  or  expected,  any  benefit  from  his  not  demanding  a  deed  from  Tay- 
lor, and  his  mere  indolent  neglect  and  passiveness  could  not  release  the  trust 
resulting  and  complete  in  1871,  in  favor  of  the  mere  general  creditors  of  Tay- 
lor in  1878,  who  had  no  lien,  general  or  specific,  and  who,  even  if  they  were 
judgment  creditors  of  Taylor,  could  claim  nothing  more  than  Taylor  himself 
was  entitled  to  in  the  Dover  property,  he  being  only  a  trustee,  holding  (if  even 
that)  only  the  legal  title  to  property  which  he  had  never  paid  any  part  of  the 
purchase  money  for, — had  never  contracted  for  or  bought  for  himself,  had 
never  owned  or  occupied,  and  had  never,  until  fifth  of  July,  1878,  even  pre- 
tended or  claimed  to  own,  and  in  which  he  had  openly  and  notoriously  ac- 
knowledged the  ownership  of  Parker.  There  is  nothing  in  the  title  of  Taylor 
to  this  Dover  property  for  the  complainants  to  lay  hold  of,  and  it  is  only 
through  Taylor  that  they  set  up  any  claim  to  it.  See  Nutt  v.  Summers^  8  Ya. 
Uw  J.  172. 
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We  are  of  opinion  that  the  circuit  court  of  Loudoun  county  erred  in  the  or- 
der of  June  21,  1880,  and  in  its  decree  of  April  term,  1881,  and  that  all  its 
proceedings  since  the  final  decree  of  1880,  are  null  and  void,  and  the  d^rees 
and  order  of  June  21, 1880,  complained  of  must  be  reversed.    Reversed. 


(82  Va.  342)  

Fms  Ass'k  of  Philadelphia  d.  Hogwood. 
{Supreme  Court  of  Appeals  of  Virginia.    September,  1887.) 

1.  IssuBAHOB— Conditions— NoncB  to  Jssvrakoe  Brokxr— Agent  fob  Insurbd. 

A  policy  of  insTininoe  oontained  a  fttipulation  that  any  broker  employed  in  eif eotr 
Ing  tne  insuranoe  should  be  considered  the  agent  of  the  insured;  and  that  if  the 
party  insured  should  have  other  insurance  at  the  time  the  poUcy  was  issued,  or  should 
afterwards  effect  such  insurance,  without  the  consent  of  the  company,  the  poUcy 
should  be  void.  Held  that,  In  an  action  upon  the  polity,  the  defendant  was  entitlea 
to  an  instmotion  tha^  if  any  broker  were  employed  in  effecting  1{he  insurance,  he 
was  the  affent  of  the  msureo,  and  a  notice  to  nim  of  other  valid  Inanranoe  was  not 
notice  to  uie  company.^ 
iL  8amb— Action  on  Policy— Evidbngb. 

In  an  action  upon  a  policy  of  insurance  taken  out  bv  the  plaintiff  in  his  name,  fox 
the  benefit  of  a  third  person,  it  is  not  admissible  for  the  defendant  to  show  that,  in 
other  actions  against  the  insured,  executions  had  been  returned  with  the  Indorse- 
ment, **  No  effects. " 
S.  Samb— Action  on  Pouot— Instbvotionb— Pboob. 

In  an  action  on  a  policy  of  Insurance,  the  defendant  asked  the  court  to  instruct  the 
jury  as  to  how  the  company's  liabUity  would  be  affected  if  there  was  a  gasoline  pump 
on  the  premises  Insured.  There  was,  however,  no  evidence  in  the  case  that  there 
was  such  a  machine  on  the  premises.  Held,  that  the  instruction  was  properly  re- 
fused. 

4.   CONTINUANCB— ABSBNOB  OF  WiTNBSS— NON-RBSIDBNOB— ESmFLOTXBNT  BT  APPLICANT. 

When,  upon  application  for  a  continuance  because  of  the  absence  of  a  material  wit 
ness,  it  appears  that  the  witness  is  a  non-resident  of  the  state,  and  is.  moreover,  in 
the  employ  of  the  party  applying,  it  is  not  error  to  refuse  to  oontlnue  beyond  a  time 
sufficient  to  allow  the  witness  to  reach  the  court. 
ft.  Flbading— Spbgial  Plba— Obnbral  Issub. 

When  special  pleas  set  up  matters  of  defense  that  are  admissible  under  the  genera] 
plea,  it  is  not  error  to  reject  such  special  pleas. 

Error  to  corporation  court  of  Norfolk. 

J.  H.  Hogwood  brought  this  action  against  the  Fire  Association  of  Phila- 
delphia upon  a  policy  of  insurance.  Judgment  was  rendered  for  the  plaintiff » 
and  the  defendant  took  this  writ  of  error. 

Lact,  J.  This  is  an  action  upon  an  insurance  policy,  brought  in  pursu- 
ance of  the  provisions  of  section  14,  c.  167,  Code  1878,  in  which  there  was  a 
Judgment  for  the  insured,  the  defendant  in  error  here;  whereupon  the  case 
was  brought  to  this  court  by  writ  of  error. 

The  first  exception,  and  first  assignment  of  error  here,  is  as  to  the  ruling  of 
the  court  in  refusing  to  continue  the  case  for  absence  of  a  material  witness. 
There  was  no  error  in  the  ruling  of  the  court  on  this  point.  The  witness  was 
not  a  resident  of  this  state,  and  the  court  had  no  power  to  compel  his  attend- 
ance,  and,  in  fact,  did  not  refuse,  but  did  continue  the  case  for  a  sufficient 
time  to  allow  the  plaintiff  in  error  to  procure  his  attendance.  He  was  an  em- 
ploye of  the  company,  and  acted  under  its  directions. 

The  second  assignment  of  error  is  as  to  the  rejection  of  the  special  pleas  of- 
fered by  the  defendant.  ilTon  assumpsit  had  been  pleaded,  and  the  special 
pleas  set  up  matter  of  defense  admissible  under  that  plea,  and  there  was  no 
error  in  the  rejection  of  these  pleas  of  which  the  defendant  could  complain,  or 
by  which  he  was  injured.  Crews  v.  Bank,  31  Grat.  349;  Railroad  Co.  v. 
Whittington*s  Adm'r,  30  Grat  805;  Railroad  Co,  v.  Woods,  14  Grat.  453. 

^  In  Eansel  v.  Insurance  Ass'n,  (Minn.)  16  N.  W.  Rep.  430,  it  was  held  that  an  agent 
of  the  insurers,  in  the  matter  of  making  out  and  reoeiviuff  an  appUcation,  could  hot  be 
converted  into  an  agent  of  the  insured  oy  merely  calling  nim  such  in  the  policy  subee* 
quently  issued. 
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The  third  assignment  is  as  to  the  action  of  the  court  in  rejecting  the  evi- 
dence offered  by  the  defendant,  of  executions  issued  against  the  plaintiff  in 
other  suits,  and  returned,  "No  effects. "  This  evidence  was  irrelevant  to  this 
action.  The  policy  was  taken  out  by  the  plaintiff  in  his  name,  for  the  benefit 
of  a  third  person  named  in  the  policy,  and  the  defendant's  responsibility  could 
not  be  affected  by  that  circumstance. 

The  fourth  assignment  Is  as  to  the  rejection  by  the  court  of  instruction  No. 
2,  as  to  the  keeping  a  gasoline  pump  on  the  premises;  the  rejection  of  instruc- 
tions Nos.  4  and  6;  and  the  modification  of  instruction  No.  3.  Instruction 
No.  2  was  not  applicable  to  the  case,  there  being  no  evidence  tending  to  show 
such  a  violation  of,  the  terms  of  the  policy.  The  only  witness  who  testified  on 
this  subject  proving  that  no  such  instrument  was  used,  and  there  was  no  at- 
tempt to  contradict  or  to  impeach  him,  and  no  evidence  offered  with  reference 
to  the  use  of  such  a  machine  beyond  this.  Instruction  No.  8,  aa  offered,  was 
not  supported  by  any  evidence  tending  to  show  that  the  groceries  and  proviso 
ions,  etc.,  were  included  in  the  estimates  furnished,  and  the  contrary  was 
clearly  established.  Instructions  Nos.  4  and  6  were  rejected  by  the  court. 
No.  4  was  to  the  effect  that,  if  the  party  who  effected  the  insurance  was  an  in- 
surance broker,  then  he  must  be  reguxled  ds  the  agent  of  the  assured;  and 
No.  6,  that,  if  notice  was  given  to  the  party  who  effected  insurance  of  other 
valid  insurance,  such  notice  was  not  notice  to  the  company.  The  policy  con- 
tained a  stipulation  that  any  broker  employed  should  be  considered  the  agent 
of  the  insured;  and  that  if  the  party  insured  had  other  insurance  at  the  time 
of  the  issuance  of  the  policy,  or  afterwaixls  procured,  without  the  consent  in 
writing  of  the  company  indorsed  on  the  policy,  then  the  policy  should  be  void. 
There  was  evidence  tending  to  show  that  there  was  other  insurance  on  the 
property,  and  other  evidence  tending  to  show  that  the  company's  agent  had 
notice  of  such  insurance;  and,  this  being  so,  the  instructions  asked  and  refused 
were  pertinent  to  the  case  on  trial,  and  as  they  correctly  stated  the  law  they 
should  have  been  given  by  the  court. 

The  question  as  to  whether  the  company  or  its  agent  had  notice  of  a  policy 
of  insurance  existing  on  the  property,  at  the  time  of  the  issuance  of  the  policy 
of  insurance  sued  on,  or  not,  or,  if  knowing  it,  waived  it,  was  a  question 
which  the  defendant  had  a  right  to  submit  to  the  jury  in  his  defense;  and,  as 
it  was  applicable  to  the  case  and  question  at  issue,  the  hustings  court  of  Nor- 
folk should  Lave  given  these  instructions;  and  its  refusal  to  give  them  is  error, 
for  which  this  court  will  reverse  the  judgment  of  the  said  court,  and  remand 
the  case  for  a  new  trial  to  be  bad  therein,  when,  if  the  said  instructions  should 
be  again  asked,  and  the  evidence  the  same,  substantially,  they  should  be  given. 
It  is  not  necessary  to  pass  upon  any  other  assignment  of  error  in  this  case  now 
before  this  court.    Judgment  reversed. 


(S2  Va.  3tt) 

AtBB  9.  BiTBKB* 

{Supreme  Court  of  AppeaU  of  Virginia.    September,  1887.) 
JUDOMBST—LzBH—RBvr^Ai/— Limitation  of  Actiokb. 

Under  the  provisions  of  Code  Va.  c  182,  S§  12, 18,  relatiiig  to  the  ISmltaUon  of  ac- 
tions, the  Uen  of  a  judgment  cannot,  after  a  lapse  of  10  years  from  the  date  of  entry, 
be  revived  by  acfr^/ooku,  as  against  a  subsequent  judgment  creditor. 

Appeal  from  circuit  court,  Fairfax  county. 

This  action  was  brought  by  the  administrator  of  Thomas  Ayre  against  Need- 
man  Burke.    Judgment  was  rendered  for  defendant,  and  plaintiff  appealed. 

Lact,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Fairfiax 
county,  rendered  at  the  June  teim,  1883.  The  case  is,  briefly,  as  follows: 
Thomas  Ayre,  now  deceased,  and  Needman  Burke  became  bound  as  sureties 
for  William  Ayre,  as  administrator  of  one  James  Thripp,  deceased,  in  a  bond 
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executed  by  said  William  Ayre  as  principal,  and  said  Thomas  Ayi'e  and  Keed- 
man  Burke  as  sureties.  That,  after  the  death  of  said  Thomas  Ayre,  J.  N. 
Ballard  and  wife  obtained  a  judgment  on  said  bond  against  William  Ayre  and 
Needman  Burke,  which  was  recorded  April  17, 1879,  in  the  county  court  of 
Fairfax  county.  In  January,  1879,  one  Silas  Hutchinson  filed  his  bill  in  the 
circuit  court  of  London  county  against  Thomas  Ayre's  administrator  o.  t.  a., 
and  devisees,  to  subject  the  real  estate  of  which  he  died  seized  to  the  payment 
of  his  debts.  In  this  suit  the  lands  of  Thomas  Ayre  were  sold,  and  the  debt 
due  Ballard  and  wife  was  paid  out  of  the  proceeds  of  the  sale  of  Thoma» 
Ayre's  estate.  This  suit  was  brought  by  the  administrator  of  said  Thomas 
Ayxet  to  have  subrogation  against  Needman  Burke,  who  was  co-surety  of 
Thomas  Ayre,  and  a^nst  whom  judgment  had  been  recovered  and  recorded 
April  17,  1879,  as  has  been  stated,  after  the  death  of  his  co-surety,  Thomas 
Ayre;  the  principal  debtor  therein  being  insolvent,  claiming  contribution  from 
said  Needman  Burke,  who  was  equally  bound  for  the  debt  which  the  said  ad- 
ministrator had  been  obliged  to  pay,  as  stated  above.  In  the  proceedings  in 
this  snit,  upon  a  reference  to  a. commissioner  for  an  account  of  the  judgment 
liens  binding  the  lands  of  said  Needman  Burke,  a  controversy  has  arisen  as  to 
the  validity  of  a  J4)dgment  recovered  against  said  Needman  Burke  by  W.  T. 
Hally,  administrator  of  H.  H.  Hally,  December  17, 1868,  On  this  judgment 
no  execution  was  ever  sued  out;  and.at  the  date  of  the  indtitution  of  this  suit, 
March,  1882,  no  scire  facias  had  been  sued  out  to  revive  the  judgment,  which 
had  expired  after  ten  years,  and  four  years  before  the  institution  of  this  suit. 

It  is  claimed  by  the  a^ipellant  that  the  judgment  of  HaUy's  administrator 
was  dead  at  the  institution  of  this  suit,  and  was  not  enforceable  in  equity,  unr 
der  the  twelfth  and  thirteenth  sections  of  chapter  182,  Code  Ya.  Bat  after 
the  institution  of  this  suit,  in  January,  1883,  by  scire  facias  proceedings,  in- 
stituted more  than  14  years  after  the  recovery  of  the  judgment,  on  which  no 
execution  had  ever  issued,  this  judgment  was  revived  against  the  defendant, 
Needman  Burke,  who  refused  expressly  to  plead  to  the  action.  The  circuit 
court  decreed  in  favor  of  the  validity  of  this  Hally  judgment,  and  gave  it 
priori^  over  the  Ballard  judgment,  recorded  April  17,  1879.  From  this  de- 
cree of  the  circuit  court  the  appellant  appealed.  The  appellant  did  not  plead 
the  statute  of  limitations  in  the  proceedings  at  law* — the  d^endant,  Need- 
man  Burke,  refused  to  do  so;  and  the  order  of  revival  was  entered  then.  But 
what  was  its  effect  in  a  court  of  equity,  when  the  proceeding  was  to  subject 
the  real  estate  of  the  debtor  to  the  lien  of  this  judgment?  In  this  contro« 
versy  between  lienors,  what  is  the  effect,  where  the  appellant,  one  of  the  cred- 
itors, excepts  to  the  enforcement  of  this  judgment?  It  is  that  the  proceed- 
ings at  law,  the  judgment,  was  dead;  as  was  said  by  Judge  Oabb  in  Fleming 
V.  DufUap,  4  Leigh,  388,  it  was  annihilated.  The  right  to  revive  this  judg- 
ment was  lost  and  gone;  it  could  never  be  revived,  except  by  collusion  bo- 
tween.the  creditor  and  his  debtor.  How  far  shall  that  confederacy  be  allowed 
to  affect  the  rights  of  others  in  a  court  of  equity?  What  was  the  effect  as 
between  the  creditor  and  hU  debtor,  and  as  to  the  right  to  issue  execution 
thereon,  is  not  the  question  here.  In  the  case  of  Hutchinson  v.  Grubhs,  (re- 
ported in  80  Va.  251;  see  Va.  Law  J.  1885,  p.  180,)  Lewis,  P.,  said:  "It  is 
needless  to  multiply  words  and  authorities  upon  a  proposition  which  we  deem 
too  plain  to  admit  of  doubt.  Our  conclusion  therefore  is  that  the  lien  of  a 
judgment  is  a  legal  lien,  conferred  by  the  express  terms  of  the  statute,  though 
enforceable  in  equity,  and  ceases  with  the  life  of  the  judgment  upon  which  it 
is  fodnded."  See  opinion  of  Burks,  J.,  in  Rotoe  v.  Bentlept  29  Grat.  756, 
and  authorities  cited. 

Our  statute  provides  that  "no  execution  shall  issue,  nor  any  scire  facias  or 
action  be  brought,  on  a  judgment  in  this  state,  other  than  for  the  common- 
wealth, after  the  time  prescribed  by  the  preceding  section."  Section  13,  c. 
182,  Ck>de  Va.    The  words  of  the  statute  are  plain;  they  must  be  made  effect- 
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ive  by  courts  of  equity,  as  well  as  in  courts  of  law,  in  deciding  between  con- 
flicting claimants  to  property  in  a  case  made.  In  this  case  the  judgment 
sought  to  be  enforced,  and  about  which  this  appeal  is  brought  here,  had  ex- 
pired before  this  suit  was  brought,  and  it  cannot,  under  our  statute,  be  law- 
fully revived,  either  in  law  or  in  equity,  and  the  collusive  act  of  the  defend- 
ant in  the  action  at  law  can  affect  the  rights  of  none  but  himself. 
The  decree  complained  of  is  erroneous,  and  must  be  reversed  and  annulled. 


(S2  Va.  401) 

Nbff  V,  Baker  et  al. 
(Supreme  Court  of  Appeals  of  Virginia^    September,  1887.) 

1.   EqCITT— JURISDIOTION— RBBfBDT  AT  LaW. 

In  a  bill  in  equity  to  recover  for  standing  timber  sold  to  A.,  platntifl  showed  that, 
under  the  contract  of  sale,  he  claimed  a  lien  on  the  timber,  but  had  waived  it;  that 
A.,  by  contract  with  B.,  hieid  the  timber  cut  on  shares,  and  sold  to  others,  and  di- 
vided the  proceeds  with  B.  The  bill  made  A.  and  B.  defendants,  charged  that  they 
were  partners,  andprayed  that,  on  an  accounting,  A.'s  share  might  be  subjected  to 
plaintiffs  claim.  Held,  that  plaintiff  had  an  adequate  remedy  at  law. 
ft.  LiKN— Watvbr  of— Puhohasbrs  without  NoncB. 

Plaintiff  sold  timber  to  A.,  and,  under  the  contract  of  sale,  claimed  a  lien  thereon. 
The  timber  was  to  be  sold  before  plaintiff  was  to  be  paid,  and  was  sold  to  purchas- 
ers without  notice  of  his  daim,  and  without  objection  from  him.  Held,  that  the 
lien,  if  any,  was  waived  by  the  failure  to  object. 

Appeal  from  circuit  court,  Shenandoah  county. 

Suit  in  equity  by  Neff,  appellant,  against  Baker  and  Triplett,  appellees,  to 
subject  Baker's  share  in  an  alleged  partnership  with  Triplett  to  the  payment 
of  a  claim  of  plaintiff  against  Baker.  A  demurrer  to  the  bill  was  sustained, 
and  Neff  appealed. 

Calvert  (&  HenJcel,  for  appellant.    H,  C  Allen,  for  appellees. 

Lagt,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Shenan- 
doah county  rendered  on  the  twelfth  day  of  September,  1885.  The  appellant 
filed  his  bill  against  the  appellees  to  recover  the  amount  of  $621  due  him  for 
wood,  staves,  etc.,  sold  by  him  to  Baker,  growing  on  the  said  appellant's  land.r 
This  was  by  written  agreement.  Baker  made  a  contract  with  Triplett^  to  cat 
this  timber  on  shares.  The  timber,  wood,  staves,  etc.,  having  beencut,  |tnd 
the  same  sold,  and  the  proceeds  divided  between  Baker  and  Triplett,  and  Baker 
failing  to  pay  Neff  for  the  wood,  staves,  etc.,  Neff  filed  his  bill  to  have  recov- 
ery of  the  same,  and  to  charge  the  wood  with  a  lien  reserved  in  his  contract 
with  Baker,  and  to  have  the  transactions  between  Baker  and  Triplett  settled 
up  by  the  court,  to  ascertain  and  subject  Baker's  share  to  his  debt.  The  bill 
is  demurred  to  upon  the  ground  that  the  remedy  sought  is  plain  and  adequate 
at  law,  and  not  cognizable  in  a  court  of  equity.  The  circuit  court  sustained 
the  demurrer,  and  dismissed  the  bill,  with  costs.  From  this  decree  the  ap- 
pellant, Neff,  applied  for  and  obtained  an  appeal  to  this  court. 

It  is  said  by  eminent  authority  that  an  accurate  classification  of  the  subjects 
of  equitable  jurisdiction  is  a  matter  of  acknowledged  difficulty.  Lord  Redes- 
vale  once  said:  "It  is  not  a  very  easy  task  to  describe  the  jurisdiction  of  our 
courts  of  equity.  Those  who  have  attempted  it  have  generally  failed."  The 
familiar  grounds  of  equitable  jurisdiction  maybe  stat^,  however,  as  follows: 
Accidents,  mistakes,  relief  against  penalties,  etc.,  accounts,  frauds,  discovery, 
trusts,  specific  performance,  injunctions,  avoiding  illegal  contracts,  contribu- 
tion, substitution,  want  of  remedy  at  law,  jurisdiction  conferred  by  statute. 
It  is  claimed  that  an  account  is  sought  by  the  bill  between  the  alleged  part- 
ners. Baker  &  Triplett.  Tiiis  is  a  well-recognized  ground  for  equitable  juris- 
diction, for  the  law  court  regards  partners  as  one  person,  and  will  not  inter- 
fere between  them.  Biit,  if  these  parties  can  be  regarded  as  partners,  the 
partnership  is  not  alleged  to  be  insolvent.    Ko  debt  has  been  established 


Digitized  by 


Google 


Va.]  BicB  V.  hartman's  adm'r-  621 

againsif  them,  and  no  debt  is  asserted  against  them  as  such ;  the  claim  is 
against  one  only.  It  does  not  appear  that  a  judgment  at  law  would  be  un- 
availing in  that  court.  The  i*emedy  is  plain  and  adequate,  and  that  court  is 
the  proper  forum  wherein  to  assert  the  chiim  by  action  at  law. 

By  the  terms  of  the  Neff  &  Balser  agreement  the  wood  was  to  be  sold  be- 
fore Keff  was  to  be  paid;  which  would  have  been  impossible  if  the  sale  had 
been  made  under  restraint  of  the  alleged  lien  for  Neff 's  benefit.  The  wood 
has  been  sold,  and  has  passed  into  the  hands  of  purchasers  without  notice. 
This  lien  could  be  effective  only  as  between  Neff  &  Baker;  and  NefiTs  lien,  if 
any,  has  been  waived  by  his  failure  to  assert  it  against  the  wood  in  the  hands 
of  Baker,  and  his  remedy  is  against  Baker  for  the  proceeds.  This  claim  for 
$621  against  Baker  is  one  which  6an  readily  and  ought  to  be  asserted  in  a 
court  of  law.  The  jurisdiction  of  the  law  courts  in  the  premises,  and  the  rem- 
edy are  adequate,  and  it  does  not  come  within  any  recognized  subject  of  equity 
jurisdiction.  Judge  Monctjre  says,  in  QooUhy  v.  8t,  John,  25  Grat.  146, 
that  "there  is  no  l>etter  settled  proposition  than  that,  as  a  general  ruZe,  where 
a  party  has  an  adequate  remedy  at  law,  he  has  none  in  equity."  And  we  may 
ol^erve  that  there  are  many  subjects  common  to  both  courts;  and,  although 
the  law  courts  should  assert  and  exercise  jurisdiction  in  any  subject  cogniza- 
ble in  equity,  the  jurisdiction  of  equity  would  remain,  for  the  jurisdiction  of 
that  court  is  not  a^ected  by  the  action  of  the  other  courts.*  But  this  action 
does  not  come  under  any  known  rule  of  equity  jurisdiction,  and  it  cannot  be 
heard  in  this  court  upon  the  ground  that  the  remedy  at  law  is  inadequate. 
The  remedy  at  law  is  plain  and  adequate,  and  the  jurisdiction  is  wanting  in 
the  court  of  equity. 

The  demurrer,  for  this  reason,  was  properly  sustained,  and  the  bill  dis- 
missed, and  the  decree  complained  of  must  be  affirmed. 


EiOB  0.  Habtman's  Adm'b  et  al. 
(Supreme  Cowrt  of  AppeaU  of  Virginia.   Jamiaiy  ft,  1S88.) 

I.  WrLLiH-Ck>»TBACT  POR  PROVMION— AOTIOH  TO  BNVOBOB. 

A  bill  in  equity  will  Ue  against  the  representatives  of  a  deceased  for  the  pnrpo— 
of  ascertaining  tne  amount  to  which  the  complainant  is  entitled  from  the  estate  1^ 
reason  of  a  bargain  with  the  deceased,  whereby  the  latter  agreed  to  provide  for  the 
former  in  his  will. 
3.  Same— OoNTRjLOT  for  Provision— Construotioh  of. 

A  contract  by  which  a  deceased  promised  to  ** assist"  the  complainant  ''now,  "and, 
after  the  former's  death,  to  leave  the  latter  and  his  faonlly  a  suf&dent  amount  to 
justify  them  in  returning  from  a  distant  state  to  live  with  him,  is  fulflUed  by  his 
supporting  them  for  eight  years,  and  leaving  them  at  his  deatii  a  smaU  pnyperty, 
and  evidence  of  these  promises  and  facts  is  not  sufflcdent  to  entitle  oompudnaat  lo 
a  further  recovery  from  the  estate  of  the  deceased. 

Appeal  from  circuit  court,  Fauquier  county. 

Brooke  <&  Scott,  for  appellant.     William  H.  Payr^,  for  appellee. 

Lewis,  J.  This  is  an  appeal  from*a  decree  of  the  circuit  court  of  Fauquier 
county.  The  bill  alleges  that  by  a  contract  between  the  complainant  and  the 
intestate,  Peter  Hartman,  the  latter  bound  himself  to  make  provision  by  liis 
will  for  the  complainant  or  his  family,  and  that  he  died  without  doing  so;  by 
reason  whereof,  it  is  further  alleged,  the  complainant  is  a  creditor  of  the  estate 
in  a  large  sum,  which  he  puts  at  $15,000.  The  administrator  and  the  widow 
and  heirs  at  law  are  made  defendants  to  the  bill,  and  its  prayer  is  that  the 
amount  of  the  complainant's  debt  be  ascertained  by  a  reference  to  a  master 
commissioner;  that  an  account  of  the  assets,  real  and  personal,  and  of  the 
debts  of  the  estate,  and  their  priorities,  be  taken ;  and  for  general  relief.  There 
was  a  demurrer  to  the  bill,  which  the  circuit  court  overruled;  but  the  court, 
being  of  opinion  that  the  evidence  "failed  to  make  out  a  case  which  justifies 
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the  interposition  of  a  court  of  eqaitj,"  dismissed  the  bill,  whereupon  this  ap- 
peal was  taken. 

1.  The  demurrer  was  rightly  overruled.  The  acceptance  by  the  complain- 
ant, the  appellant  here,  of  the  offer  contained  in  the  letters  of  the  intestate* 
which  are  set  forth  in  the  bill,  constituted  a  contract,  for  the  alleged  violation 
of  which  the  complainant  was  entitled  to  sue,  and  the  bill  is  substantially  a 
creditors'  bill  and  unobjectionable  on  its  face.  In  Diterson'sAdm^r  Y.Alsop^ 
27  Grat.  229,  the  bill,  which  was  filed  to  subject  the  real  estate  in  the  posses* 
sioD  of  the  heirs  of  the  deceased  debtor  to  the  payment  of  the  plaintiff's  debt, 
prayed  that  an  account  of  the  debts  of  the  estate,  and  all  other  necessary  ac- 
counts, be  taken,  but  said  nothing  of  other  creditors;  yet  the  objection  to  the 
jurisdiction  of  a  court  of  equity  in  the  case  was  overruled.  Under  the  prayer 
of  the  bill,  said  the  court:  "A  decree  for  a  general  account  may  be  entered, 
all  the  creditors  permitted  to  come  in  and  prove  their  debts,  and  all  the  assets 
administered  in  the  one  suit.  The  bill  is  therefore  substantially  a  creditors' 
bill,  although  it  does  not  profess  to  be  filed  in  behalf  of  all  the  creditors  of  the 
decedent.  See,  also,  SvHng^a  AdmW  v.  Furgiuon,  88  Grat.  548;  Rum  v. 
Keller^  79  Va.  415;  Carter  v.  HamptorCs  Adm'r,  77  Va.  631, 1  Barb.  Oh.  Pr. 
271  et  9eq.  The  bill  in  the  present  case  was  not  filed  for  the  specific  perform- 
ance of  a  contract,  or  to  recover  any  specific  property,  but  to  recover  such  a 
sum  as,  it  is  alleged,  the  intestate  ought,  pursuant  to  his  contract,  to  have  de- 
vised or  bequeathed  the  complainant;  or,  in  other  words,  a  sum  suflScient  for 
the  comfortable  maintenance  of  the  complai nant  and  his  family.  It  was  there- 
fbre  competent  for  the  court  either  to  have  acted  upon  the  case,  so  far  as  as* 
certaining  whether  anything  was  due  the  complainant  was  concerned,  with- 
out the  aid  of  a  commissioner,  or  to  have  referred  the  matter  to  a  commissioner 
for  inquiry  and  repoi-t,  Gt  to  have  directed  an  issue  as  an  incident  of  the  soitt 
to  be  tried  by  a  jury  at  its  own  bar.  JSfagle  v.  Newton^  22  Grat.  814;  Potoell 
V.  Manaon,  Id.  177;  Flshbame  v.  Furguson,  ante,  575.  The  case  of  Robert- 
son V.  ffogsTieads,  8  Leigh,  667,  is  not  in  point.  This  is  a  creditors*  bill;  that 
was  not,  but  was,  in  effect,  a  suit  in  equity  to  recover  damages  founded  upon 
an  alleged  fraudulent  misrepresentation  in  the  sale  of  a  tract  of  land.  The 
cases  are  therefore  clearly  distinguishable.  Sohouler,  Wills,  §  458;  1  St<H7» 
Eq.  Jur.  8  546  fit  seq. 

2.  The  decree  is  also  right  upon  the  merits.  It  is  impossible  to  read  the 
record  and  come  to  any  other  conclusion  than  that,  if  the  appellant  had 
brought  an  action  at  law  to  recover  damages  for  a  breach  of  the  contract  in 
question,  he  would  have  been  entitled,  at  most,  to  recover  nominal  damages 
only.  The  f^ts  are  these:  In  November,  1879,  the  intestate  died  at  an  ad- 
vanced age,  leaving  a  considerable  estate,  consisting  chiefiy  of  lands  lying  in 
Fauquier  county.  He  left  a  widow,  but  no  lineal  heirs.  His  collateral  heirs 
were  numerous.  The  appellant  married  a  niece  of  the  intestate's  wife,  and 
for  some  time  carried  on  the  business  of  a  saddler  and  harness-maker  at  the 
village  of  Paris,  in  the  said  county.  In  1871,  he  removed  to  the  state  of  Mis- 
souri. Up  to  that  time  he  appears  to  have  accumulated  of  this  world's  goods 
little  or  nothing.  The  following  year,  at  the  request  of  the  intestate,  he  re- 
turned to  Virginia,  and  took  up  his  abode  at  the  house  of  the  intestate,  in 
consideration  of  a  written  promise  on  the  part  of  tiie  latter  to  provide  for  him 
and  his  family.  It  does  not  appear  that  at  the  time  of  his  leaving  Missouri 
his  prospects  there,  in  a  business  or  pecuniary  point  of  view,  were  flattering, 
or  even  encouraging.  Indeed,  upon  this  point  there  is  no  evidence  at  all.  The 
offer  to  him  to  return  to  Virginia  was  made  a  few  months  after  his  removal 
from  the  state,  and  appears  to  have  been  accepted  without  much  hesitation, 
though  very  indefinite  in  its  terms.  He  had  a  wife  and  a  number  of  children; 
to  one  of  whom,  particularly,  the  intestate  was  much  attached.  The  travel* 
ing  expenses  of.  the  family  to  Virginia  were  borne  by  the  intestate,  and  there 
is  not  a  particle  of  evidence  to  show  that  the  appellant  has  ever  lost,  or  is 
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likely  tp  lode,  a  penny  by  bis  acceptance  of  tbe  intestate's  offei  to  take  from  his 
shoulders  the  burden  of  maintaining  his  family.  Indeed*  it  would  seem  that 
the  acceptance  of  the  offer»  apart  from  any  expectation  of  a  testamentary  pro* 
▼ision,  was  a  most  advantageous  arrangement  for  thiB  appellant.  His  family 
were  comfortably  maintained  for  nearly  eight  years,  without  any  expenses 
whatever  to  him.  This  of  itself  amply  justified  him  in  returning  to  the 
state;  at  least,  such  is  the  fair  inference  from  the  record.  And  in  addition 
to  this  he  was  given  by  the  intestate  a  house  and  lot  worth  upwards  of  $500. 
He  must  have  been  both  an  indolent  and  improvident  man,  for  although  re« 
lieved  of  the  burden  of  maintaining  his  fami^  until  the  death  of  the  int^tate, 
in  1879,  during  all  which  time  he  was  free  to  follow  his  trade  at  the  neigh- 
boring village  of  Paris,  where  he  had  formerly  lived  and  worked,  or  toother- 
wise  occupy  his  time  as  he  saw  fit,  yet  he  seems  in  all  that  time  to  have 
saved  nothing  from  his  own  earnings.  It  is  not  pretended  that  the  services 
rendered  by  the  family  were  valuable.  The  wife  kept  house  for  the  intestate 
and  her  aunt,  his  aj^ed  wife,  and  the  appellant  and  several  of  the  children  oc- 
casionally did  work  on  the  farm.  But  there  is  nothing  to  show  that  the  value 
of  the  whole  service  rendered  was  equal  to  the  cost  of  maintaining  the  family, 
nor  is  is  claimed  that  it  was.  The  case  rests  exdusivoly  upon  the  alleged 
promise  of  the  intestate  to  make  provision  for  the  support  of  the  family,  inde- 
pendently of  any  service  to  be  rendered,  as  contained  in  his  letters  which 
ar^  exhibited  with  the  bill.  But  the  terms  of  the  offer  contained  in  those 
letters,  which,  by  acceptance,  became  a  contract,  are  not  susceptible  of  the 
construction  for  which  the  appellant  contends.  The  offer  did  not  bind  the  . 
intestate  to  devise  or  bequeath  the  appellant  property  of  sufficient  value  to 
yield  a  sum  adequate  to  the  support  of  himself  and  family,  but  only  to  render 
him  such  assistance  as  would  justify  him  in  coming  back  to  live  with  the  in- 
testate. In  his  first  letter  on  the  subject  to  the  appellant,  dated  December 
17, 1871,  tbe  intestate  wrote:  *'I  wantyon  andyour  family  to  come  back  and 
live  with  us  as  long  as  we  live.  I  am  not  satisfied,  and,  if  you  will  come,  I 
will  make  it  to  your  interest  and  the  interest  of  your  family  to  do  so.  I  will 
make  ample  provision  for  you  and  family.'*  And  what  he  meant  by  this 
is  explained  in  his  second  letter,  written  soon  afterwards,  in  which  he  said: 
"What  I  mean  by  saying  I  will  make  it  to  your  interest  (and  that  of  youi 
family  to  come  back)  is  that  I  will  assist  you  now,  and,  after  I  am  no  more, 
will  leave  you  or  your  family  a  sufficient  amount  to  justify  yon  in  coming 
back.  I  want  now,  as  I  am  getting  old,  to  live  in  peace*  and  make  myself  as 
easy  as  possible." 

There  is  evidence  tending  to  show  that,  some  time  before  his  death,  the  in- 
testate spoke  of  purchasing  a  farm,  called  the  "Shearman  Farm,"  in  Fauquier 
county,  worth  about  $10,000,  with  a  view  of  settling  it  upon  the  appellant 
and  his  family.  But  as  he  did  not  do  so,  and  died  without  making  a  will,  the 
reasonable  inference  is  that  bis  intention  of  giving  or  devising  anything  to 
the  appellant  or  to  his  family  was  abandoned ;  and  why  it  was  abandoned  is  ex« 
plained,  we  think,  by  the  evidence,  which  shows  a  probable  and  decided  chai^^ 
of  feeling  on  the  part  of  the  intestate  towards  the  appellant.  Thus,  one  of  the 
witnesses  testifies  that  the  intestate,  on  one  occasion,  spoke  to  him  of  the  im- 
providence of  the  appellant,  and,  on  another,  he  spoke  of  him  as  a  hypocrite. 
The  same  witness  also  testifies  that  the  intestate,  during  his  last  illness,  com- 
plained to  him  of  the  treatment  he  received  at  the  han&  of  the  appellant  and 
his  family;  saying,  "his  wife  was  old  and  worn  out,  and  that  the  family  would 
go  to  bed  at  their  usual  hour,  and  get  up  at  sunrise,  and  never  come  near 
him."  It  is  true,  the  witness  admitted,  upon  cross-examination,  that  he  was 
not  very  friendly  with  the  appellant;  but  no  attempt  was  made  to  Impeach 
or  contradict  him,  and  his  statements  must  therefore  be  taken  as  true.  His 
testimony,  however,  is  not  necessary  to  the  decision  of  the  case. 

Under  all  these  circumstances,  we  see  no  ground  for  a  reversal  of  the  de* 
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cree  complained  of.  The  temptation  to  set  up  claims  against  the  estates  of 
dead  men,  like  the  one  asserted  in  the  present  case,  is  very  great,  especially 
against  the  estates  of  those  who  die,  as  the  intestate  in  the  present  case  did, 
without  lineal  heits ;  and  when  'SUch  claims  are  asserted  they  should  be  strictly 
scanned.  To  use  the  language  of  Strong,  J.,  in  Graham  v.  Qrdham's  JSx'rs, 
84  Pa.  St.  475:  "Even  if  any  such  contract  may  be  enforced,  it  can  only  be 
when  it  is  clearly  proved  by  direct  and  positive  testimony,  and  when  its  terms 
are  definite  and  certain;"  for,  he  continued,  ''the  danger  attendant  upon  the 
assertion  of  such  claims  requires,  as  was  said  by  Chief  Justice  Gibson,  that 
*  a  tight  rein  should  he  held  over  them  by  making  the  quality  if  not  the  sum 
of  the  proof  a  subject  of  inspection  and  governance  by  the  court,  and  by  fol* 
lowing  strictly  the  rule  prescribed."*  See,  also,  Cox  v.  Cox,  26  Grat.  305, 
312.  In  Perrot  v.  Austin,  Gro.  £llz.  282,  it  was  held  that,  if  one  covenants 
that  his  executor  shall  pay  £10,  an  action  lleth  not,  because,  said  the  court, 
''it  cannot  be  a  debt  in  the  executor  where  it  was  not  debt  in  the  testator." 
But  this  decision  was  disapproved  by  Lord  Mansfield  in  Plumer  v.  Mar- 
ehantt  3  Burrows,  1880,  who  declared  it  to  be  an  extraordinary  case,  and  that 
there  was  a  query  upon  it  in  the  very  book;  and  in  Powell  v.  Qrdham,  7 
Taunt.  580,  2  E.  G.  L.  580,  the  contrary  was  expressly  decided. 

It  is,  accordingly,  well  settled,  both  in  England  and  this  country,  that  while 
no  action  lies  for  services  rendered  in  expectation  of  a  l^^y  merely,  without 
any  contract,  express  or  implied,  yet  that  where  there  is  a  promise,  founds 
upon  valuable  consideration,  that  provision  will  be  made  for  the  promisee  by 
the  promisor  in  his  will,  and  the  latter  dies  without  making  such  provision, 
an  action  does  lie,  though  the  proof,  as  we  have  seen,  must  be  clear  and  con- 
vincing. In  Martin  v.  WrighVa  AdmW,  13  Wend.  460,  the  intestate  prom- 
ised to  make  compensation  for  services  rendered  him  by  the  plaintiff  and  his 
family  by  providing  in  his  will  for  the  plaintiff 's  children.  He  died  without 
doing  so,  and  it  was  held  that  the  plaintiff  in  his  own  name  was  entitled  to 
recover  of  the  estate  such  sum  as  the  services  rendered  were  reasonably  worth. 
So,  in  Frost  v.  Tarr,  58  Ind.  390,  it  was  decided  by  the  supreme  court  of  In- 
diana that  where  a  person  contracts  that,  at  his  death,  he  will  leave  a  certain 
share  of  his  estate  to  another,  in  consideration  of  certain  services  to  be  per- 
formed by  the  latter,  an  action  for  damages  will  lie  for  the  violation  of  the 
contract  against  the  personal  representative  of  the  former,  the  service  hav- 
ing been  performed  under  the  contract;  and  that  the  damages  may  be  meas- 
ured by  the  value  of  the  portion  promised,  and  not  limited  ta  the  value  of  the 
service  performed.  See,  also,  Patterson  v.  Patterson,  13  Johns.  379;  Robifk- 
son  V.  Raynor,  28  N.  Y.  494;  Shakespeare  v.  Markham^  10  Hun,  311,  322; 
Sehouler,  Wills,  §§453,454. 

The  contract  in  the  present  case,  it  may  be  added,  being  in  writing,  no 
question  as  to  the  statute  of  frauds  arises  in  the  case.  See,  upon  this  point, 
Qould  V.  Manafleld,  103  Mass.  408. 

The  application  of  these  principles  to  the  case  in  hand  leads  to  the  oondo- 
sion  that,  in  the  most  favorable  view  which  can  be  possibly  taken  for  the 
appellant,  he  is  entitled  to  a  nominal  recovery  only.  But,  as  heretofore  said. 
he  has  been  already  amply  compensated  for  his  return  to  Yirginia,  and  thu» 
the  promise  of  the  intestate  has  been  fulfilled.  The  latter  doubtless  thought 
so,  as  his  dying  without  a  will  tends  to  show.    Decree  affirmed. 


Digitized  by 


Google 


N.  C]  RICHARDS  V.  SMITH.  625 

(08  N.  C.  509) 

BiCHABDS  et  aL  v.  Smith. 

(Supreme  Court  of  North  Carolina.    December  80, 1887.) 

1    Pabties—Addition  bt  Amendment— Conbbnt. 

Unlefts  by  consent  of  the  parties,  only  such  new  parties  can  regularly  be  admitted, 
by  amendment,  to  the  action  as  are  necessary  to  its  proper  determination;  but, 
where  defendants  do  not  object  to  such  amendment  introducing  new  plaintifl^  theit 
assent  is  to  be  taken  as  implied. 

S.  Same— WiTHDBAWAii— Addition  of  New  Pabties— Ck>N8ENT. 

In  an  action  for  the  recovery  of  land,  plaintiffs  amended  their  complaint  so  as  to 
bring  in  new  parties  plaintiff,  and,  upon  intimation  by  the  court  that  plaintiffs  who 
had  come  in  by  amenoment  could  not  recover  in  the  action  upon  a  claim  adverse  to 
their  co-plaintiffs,  the  original  plaintiffs  entered  a  noL  pros.  JSeld^  that  the  amend- 
ment allowing  such  plaintiffs  to  strike  their  names  out  of  the  action  must  be  taken 
to  have  been  with  the  consent  of  the  court  and  the  parties,  as  there  was  no  objeo- 
tion. 

8.  Same. 

In  such  case,  the  holding  of  the  trial  court  that  the  remaining  plaintiffs  had  not 
set  up  any  title  in  themselves  to  either  of  the  tracts  of  land  described  in  the  com- 
plaint, held  erroneous,  as  the  complaint  by  amendment  became  completely  theirs, 
and  they  might  prove  title  in  themselves,  and  recover  either  the  whole  or  uart. 

Appeal  from  superior  court,  Gastou  county;  MacKae,  Judge. 
Civil  action  for  the  recovery  of  land,  brought  by  William  Bicfaards  et  al, 
against  John  B.  Smith.    Plaintiffs  submitted  to  a  nonsuit  and  appealed. 
W.  P.  Bynum^  for  plaintiffs.    M.  X.  McCorkle^  for  defendant. 

Mebrimon,  J.  The  following  is  so  much  of  the  case  settled  upon  appeal 
as  need  be  stated  here:  The  adiion  was  brought  and  the  complaint  filed  in 
the  name  of  William  Bichards  and  wife,  Mary  A.,  as  plaintiffs,  alleging  that 
the  plaintiffs  are  the  owners  in  fee,  and  entitled  to  the  possession,  of  the  fol- 
lowing lands  in  Gaston  county:  One  tract,  describing  it  by  metes  and  bounds, 
containing  200  acres  and  78  poles,  and  another  tract,  describing  it  by  metes 
and  bounds,  containing  14  acres,  more  or  less.  At  a  subsequent  term  of  said 
court  the  complaint  was  amended  as  follows:  "Plaintiffs,  amending  their  com- 
plaint by  leave  of  the  court,  made  parties  plaintiffs  thereto  of  John  B.  Bich- 
ards, George  F.  Bichards,  Sarah  Summerow  and  her  husband,  H.  M.  Sum- 
merow,  Eliza  J.  Bichards,  Fannie  Butledge  and  J.  L.  Butledge,  her  husband, 
William  Bichards,  an  infant,  by  his  next  friend,  William  Bichards,  Sr.,"  and 
no  further  amendment  was  ever  made  of  the  complaint.  During  the  argu- 
ment the  presiding  Judge  intimated  an  opinion  that  the  plaintiffs  who  had 
come  in  by  amendment  could  not  recover  in  this  action  upon  a  claim  adverse 
to  their  co-plain tiffis,  their  claim  being  simply  for  the  alleged  lappage  of  the 
67  acres  upon  the  14  acres,  and  that  the  presence  of  the  last-made  plaintiffs 
served  only  to  complicate  the  case.  Thereupon  the  plaintiffs'  counsel  entered 
a  nol,  proB.  as  to  William  and  Mary  Bichards,  the  original  plaintiffs.  The 
presiding  Judge  then  held  that  the  remaining  plaintiffs,  the  children  of  Will- 
iam and  Mary  Bichards,  not  having  setup  in  the  complaint,  any  title  in  them- 
selves to  either  of  the  tracts  described  in  the  complaint,  and  only  claiming 
now  to  recover  by  possession  under  color  of  title  that  portion  of  the  land  in 
dispute  which  lies  north  of  the  pine  and  lower  persimmon,  and  this  under  a 
deed  for  a  tract  not  named  in  the  complaint,  are  not  entitled  to  recover; 
that  the  defendant  was  entitled  to  be  informed  by  the  complaint  of  the  plain- 
tiffs' claim,  and  of  any  claim  under  the  67-acre  deed  the  complaint  gave  him 
no  notice.  Thereupon  the  plaintiffis,  other  than  William  Bichards  and  Mary 
Bichards,  who  had  already  entered  ii  nol, pros,  as  to  them^  submitted  to  a  non- 
suit, and  appealed  to  the  supreme  court. 

The  complaint  as  filed  by  the  original  parties  plaintiff  to  the  action  alleges* 

in  general  terms,  *Hhat  they  are  the  owners  in  fee-simple,  and  entitled  to  the 

Immediate  possession,  of  the  following  land*"  describing  and  specifying  two 

tracts.    This  allegation  of  title  is- ordinarily  sufficiently  definite  in  an  action 

v.4s.E.no.9 — 40 
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to  recovei  UuhI  ;ind  when  it  is  denied  by  the  answer,  thus  raising  an  issue  of 
fact,  tlie  plaintiff  has  the  right  to  produce  on  the  trial  such  pertinent  and 
competent  evidence  as  he  can,  to  prove  title  in  himself.  Kitcheti  v.  Wilson, 
80  N.  C.  191 ;  Johnson  v.  Pate,  83  N,  C.  110;  FUzgerald  v.  Shelton,  96  N.  C. 
519.  If  the  plaintifif  should  allege  title  in  himself,  derived  in  a  specified  way, 
it  mav  be  that  he  would  be  compelled  to  prove  it  substantially  as  alleged,  un- 
less ho  should,  upon  application  to  the  court,  be  allowed  to  amend  the  com- 
plaint. It  seems  from  the  case  stated  on  appeal,  that  the  present  plaintiffs 
were  not  properly  made,  or  entitled  to  become  such,  because  they  were  not 
necessary  to  a  proper  determination  of  the  action,  or  cause  of  action  alleged, 
nor  were  they  necessary  in  any  sense  to  the  completion  of  the  action  begun. 
Hegularly,  amendments  as  to  the  parties  to  the  action  and  the  cause  of  action 
can  be  made  only  for  such  purpose,  and  it  would  be  error  to  allow  such  amend- 
ments otherwise,  unless  by  consent  of  the  parties,  because  the  effect  of  them 
is  to  change  and  make  the  action,  or  the  cause  of  action  alleged  in  the  com- 
plaint, practically  a  new  one,  and  this  the  law  does  not  contemplate.  Clen- 
denin  v.  Turner,  96  N.  0.  416.  But  the  court  allowed  them  to  be  made  par- 
ties to  the  action  and  to  the  complaint  as  well,  as  plaintiffis;  they  became  such 
as  certainly  as  if  they  had  been  originally  named  therein.  By  the  amendment, 
the  complaint,  in  legal  effect,  alleged  title  to  then)  and  the  original  plaintiffs 
to  the  two  tracts  therein  described.  The  language  of  it  is:  The  "plaintiffs, 
amending  their  complaint,  by  leave  of  the  court, ma'de  parties  plaintiff  thereto," 
etc.  The  defendants  did  not  object  to  the  amendment,  and  the  implication  is 
that  they  assented  to  the  same  and  its  legal  effect.  If  they  were  not  content, 
they  should  have  said  so  and  excepted.  The  parties  to  the  action  might  by 
consent,  with  the  sanction  of  the  court,  change  the  character  therecxf  to  any 
action  of  which  the  court  had  Jurisdiction .    Clendenin  ▼.  Turner^  supra. 

In  the  course  of  the  trial,  the  court  ^intimated  an  opinion  that  the  plain- 
tiffs who  had  come  in  by  amendment  could  not  recover  in  this  action  upon  a 
claim  adverse  to  their  co-plaintiffs,"  for  reasons  assigned  by  it.  To  obviate 
the  difficulty  suggested,  the  case  states  that  *'the  plaintiffs'  counsel  entered  a 
nolle  prosequi  as  to  William  and  Mary  Hichards,  the  original  plaintiffs." 

The  terms  ^noUe  prosequi**  were,  inadvertently,  improperly  applied;  they 
are  appropriately  used  when  the  plaintiff  in  a  civil  action,  or  the  prosecuting 
officer  in  a  criminal  action,  abandons  of  record  the  action  as  to  one  or  more 
or  all  of  the  defendants ;  that  is,  he  declares  by  an  appropriate  entcy  on  the 
record  that  he  will  not  further  prosecute  the  action  against  the  party  defend- 
ant named.  The  oiiginal  parties  could  not  thus  go  out  of  this  action  without 
the  permission  of  the  court.  It  must  be  taken  that  the  court  allowed  the 
plaintiffs  to  amend  by  striking  their  names  out  of  the  action  and  the  plead- 
ings. This  was  the  legal  effect  of  what  was  done,  and,  as  there  was  no  ob- 
jection on  the  part  of  any  of  the  plaintiffs  or  the  defendant,  the  presumption 
is  that  the  order  was  made  by  consent  of  the  parties.  They  might  so  consent 
with  the  sanction  of  the  court.  We  can  see  no  reason  why  they  might  not,  as 
the  court  had  complete  jurisdiction  of  the  parties  and  the  cause  of  action. 

The  original  parties  to  the  action  having  thus  gone  out  of  it»— entirtiy  dis- 
i^peared, — it  now  appears  from  the  record  that  the  present  plaintiffs  allege  in 
their  complaint  **that  they  are  the  owners  in  fee-simple,*'  etc.,  of  the  land 
specified  therein,  just  as  if  they  had  brought  the  action.  The  amendments 
so  made  by  consent  of  the  parties,  with  the  sanction  of  the  court,  rendered 
the  action  completely  that  of  the  present  plaintiffs.  The  court  tben^re  erred 
in  holding  that  the  present  plaintiff^,  the  appeUants,  had  not  "set  up  in  the 
complaint  any  title  in  themselves  to  either  of  the  tracts  described*'  therein; 
on  the  contrary,  they  allege  title  in  themselves  to  both  tracts,  and  they  might 
pnove  title  in  them  to  and  recover  both,  or  one,  or  a  part  of  one,  however  small 
that  part.  The  plaintiff  is  not  bound,  Qrdinari]y»  to  prove  title  in  him  to  the 
whole  of  the  land  claimed  and  described  in  his  comphdnt,  or  isXL  in  his  action; 
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be  may  prove  title  in  him  to  bo  much  thereof  as  he  can,  and  recover  that  much. 
There  is  error.    The  judgment  of  nonsuit  mast  be  reversed,  and  a  new  trial 
granted.     To  that  end  let  this  opinion  be  certified  in  the  superior  court.    It 
is  BO  ordered. 

(98  N.  C.  541) 

LocKHAD  et  ah  v,  Hobbs. 

(Supreme  Cowrt  of  N<yiih  CaroUna.    December  80, 1887.; 

Wills— CoN8TBUCTioN—**HEiR8i " 

Testator  devised  lands  to  J.,  and  after  her  death  to  "the  heirs  of  her  body,  each 
one  to  share  and  share  alike.  Held,  that  the  testator's  intention,  by  use  of  the 
word *^ heirs, "to  exclude  grandchildren,  is  shown  by  a  similar  phrase  in  a  previous 
clause  of  the  will,  reading,**  to  the  heirs  of  her  body,  each  child  share  and  share 
alike. » 

Appeal  from  superior  coni-t,  Lincoln  county,  J.  C.  MacHae,  Judge. 

Civil  action  upon  a  ''case  agreed,"  brought  by  J.  D.  Lockman  et  al.,  against 
Middleton  D.  Hobbs,  appellant,  to  ascertain  the  proper  construction  of  cer- 
tain clauses  in  the  will  of  Mahala  Sherrill,  who  died  in  1868.  The  facts  suf- 
ficiently appear  in  the  opinion. 

No  counsel  for  plaintiff,  if.  X.  McCorhU  and  R.  F.  Artnfleldf  for  defend- 
ant. 

Smith,  C.  J.  The  controversy  between  the  parties  to  the  action  arises  out 
of  the  will  of  Mahala  Sherrill,  who  died  in  the  year  1868,  and  is  as  to  the 
proper  construction  of  certain  clauses  contained  in  it.  These  clauses  is  as  fol- 
lows: **Item  7th.  1  give  and  bequeath  unto  Middleton  D.  Hobbs,  as  trustee, 
for  the  use  of  Belza  Avaline  James,  one  negro  man  named  Allen,  and  one  giri 
named  Catharine,  one  negro  girl  named  Mary  Jane,  one  negro  girl  named 
Little  Catharine,  during  her  natural  life,  and  after  decease  to  the  use  of  the 
lawful  begotten  heirs  of  her  body,  each  child  share  and  share  alike.  Item  8th, 
I  give  and  bequeath  unto  Middleton  D.  Hobbs,  as  trustee,  for  the  use  of  Belza 
A.  James,  all  my  lands  lying  below  the  line  running  from  the  High  shoals 
and  Bairs  creek,  on  which  my  house  stands,  to  her  use,  during  her  natural 
life,  after  her  decease  to  the  use  of  the  lawful  begotten  heirs  of  her  body,  each 
one  to  share  and  share  alike.  Item  9th,  I  give  and  bequeath  to  Mahala  Elen- 
ora  James  one  bed  and  furniture.  Item  lOth,  I  give  and  bequeath  unto  Mid- 
dleton D.  Hobbs,  as  trustee,  for  the  use  of  Belza  A.  James,  the  rest  of  my 
beds  not  disposed  <tf,  also  the  one-half  of  my  houshold  and  kitchen  furniture. 
Item  lUh,  I  give  and  bequeath  unto  Logan  Wilson  and  Middleton  D.  Hobbs, 
as  trustecB,  for  the  use  of  Elizabeth  M.  Wilson  and  Belza  A.  James,  my  wheat- 
threshing  machine,  each  one-half  of  it.  In  the  case  of  the  death  of  Belza  A. 
James  and  all  her  children,  all  the  property  willed  to  her  revert  to  my  nephew, 
Middleton  D.  Hobbs."     . 

The  cause  was  submitted  to  the  court  upon  a  "case  agreed,  the  material 
facts  whereof,  in  connection  with  the  construction  of  the  will,  are  thus  stated: 
•  (8)  It  is  further  agreed  that  at  the  time  of  the  execution  of  said  last  will  and 
testament,  and  at  the  death  of  said  testatrix,  said  Belza  A.  James  had  only 
two  children  living,  and  never  had  any  others;  that  these  two  children  were 
Nora  James,  who  intermarried  with  the  plaintiff,  J.  D.  Lockman,  and  died  in 
the  life-time  of  her  mother,  Belza  A.  James,  to-wit,  in  July,  1883,  leaving  her 
surviving  only  two  children,  who  were  the  plaintiffs,  Mandy  Lockman  and 
William  Lockman,  and  the  other  child  of  the  said  Belza  A.  James  was  a  son 
of  A.  G.  James,  who  died  intestate,  and  leaving  no  wife  or  child  in  the  life- 
time of  his  mother,  the  said  Belza  A.  James,  to-wit,  in  August,  1883,  but 
leaving  him,  the  said  A.  G.  James,  two  children  of  his  sister,  to-wit,  said 
Mandy  and  William  Lockman,  him  surviving,  and  that  the  plaintiff  J.  D. 
Lockman  is  his  administrator,  and  also  is  administrator  of  the  said  Belza  A. 
James«  who  died  in  February,  1887,  and  also  administrator  of  said  Nora  Lock* 
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man,  decpnsed.  (4)  It  is  further  agreed  that  the  defendant,  Middleton  D. 
Hobbs,  entered  upon  and  exercised  his  office  as  trustee  for  said  Belza  A.  James 
up  to  the  time  of  her  death,  and  took  into  his  possession  the  personal  property 
given  in  trust  for  lier,  and  exercised  control  over  the  real  estate  so  given  in 
trust  for  her,  and  that  he  was  a  nephew  of  the  testatrix,  Mahala  Sherrill,  and 
that  said  Belza  A.  James  was  her  niece. '  These  facts  herein  stated  and  agreed 
upon  as  the  material  facts  necessary  for  the  constructiou  of  the  will  of  Ma- 
hala Sherrill  as  to  defendant  M.  D.  Hobba*  claim  thereunder,  which  is  that 
he  is  entitled  to  the  property  bequeathed  and  devised  to  Belza  A.  James  at  the 
date  of  her  death  as  hereinbefore  stated,  which  said  property  is  also  claimed 
by  plaintiffs  under  said  will, — this  agreement  is  made  without  prejudice  to 
any  of  the  other  claims  and  charges  made  in  plaintiff's  complaint,  or  as  to  other 
facts  therein  alleged." 

"JUDGMENT. 

"It  is  adjudged  that  under  the  will  of  Mahala  Sherrill,  deceased,  the  prop- 
erty therein  and  thereby  bequeathed  and  devised  to  M.  D.  Hobbs,  in  trust  for 
Belza  A.  James,  at  the  death  of  said  Belza  A.  James,  belongs  to  the  plaintiffs, 
Mandy  Locl^man  and  William  Lockman,  and  that  said  property  so  devised  and 
bequeathed  does  not  revert  to  the  defendant,  M.  D.  Hobbs;  and  therefore,  on 
motion  of  plaintiff,  it  is  ordered  further  that  this  cause  be,  and  the  same  is 
hereby,  referred  to  G.  E.  Childs,  clerk  of  this  court,  to  take  and  state  an  ac- 
count as  to  all  matters  in  controversy  between  the  parties  as  the  same  are  set 
forth  in  the  pleadings,  and  that  0.  £•  Childs  make  due  report  of  his  findings 
of  fact  and  of  his  conclusions  of  law  separately,  as  required  by  the  Code  of 
Civil  Procedure.  And  it  is  further  ordered  that  the  referee  do  also  take  and 
state  an  account  of  the  rents  and  profits  that  have  accrued  since  the  death  of 
Belza  A.  James.  Appeal  prayed  by  the  defendant,  M.  D.  Hobbs.  Notice  of 
appeal  waived.  Bond  for  appeal  in  the  sum  of  fifty  dollars  adjudged  to  be 
sufficient,  and  it  is  agreed  that  the  defendant,  M.  D.  Hobbs,  shall  have  thirty 
days  in  which  to  file  said  bond  for  appeal,  and  that  the  same  may  be  justified 
before  the  clerk  of  the  superior  court  of  Iredell  county.  It  is  further  agreed 
that  the  record  in  this  cause  shall  constitute  the  case  for  the  supreme  court 

"J.  C.  MaoBab,  Judge,  etc." 

The  only  point  presented  in  the  appeal,  as  will  be  thus  seen,  is  as  to  the  legal 
effect  of  the  eighth  and  eleventh  clauses  construed  in  connection,  and  in  whom, 
among  the  contesting  claimants,  the  equitable  estate  in  the  land  therein  de- 
scribed is  vested.  We  do  not  find  any  difficulty  in  arriving  at  the  intention 
of  the  testatrix  in  the  devise,  and  it  is  different  from  that  deduced  by  the  judge 
from  the  words  employed  to  express  it. 

1.  **The  lawfully  begotten  heirs  of  her  body"  refer  most  obviously  to  the 
children  of  the  devisee,  for  life,  Belza  A.  James,  of  whom  there  were  only 
two;  and  this,  without  the  aid  of  the  act  of  1856,  which  declares  that  a  limi- 
tation "to  the  heirs  of  a  living  person"  shall  be  construed  to  mean  "the  chil- 
dren of  such  person,  unless  a  contrary  intention  appear  by  the  deed  or  will." 
Bev.  Code,  c.  43,  §  5.  So  far  from  the  indication  of  a  different  intent  found 
in  other  provisions  of  the  will,  that  put  upon  the  expression  by  the  statute  is 
shown  to  have  been  in  the  mind  of  the  testatrix  by  the  use  of  the  same  words 
in  the  clause  next  preceding,  when,  in  directing  the  manner  of  apportioning 
the  slaves  among  the  legatees,  she  says,  ''each  child  share  and  share  alike," 
thus  defining  the  meaning  of  the  term  ''heirs  o/her  body,"  used  just  before. 

2.  The  limitation  to  the  two  children  then  living,  when  the  will  took  effect, 
vested  in  them  a  present  estate  in  remainder,  which,  except  for  clause  11,  would 
have  been  in  fee,  and  but  for  the  devise  over,  which  reduces  it  to  an  estate  in 
each  for  life,  while  it  was  not  less  a  vested  remainder  in  each  for  life,  and  ter- 
minating at  his  or  her  death.  The  life-estate  in  the  mother,  however,  con- 
tinned,  notwithstanding  that  the  intervening  estate  in  her  children  was,  by 


Digitized  by 


Google 


N.  C]  BRENDLB  V.  HEBREN.  629 

their  dea^s  in  her  life-time,  put  out  of  the  way  of  the  ultimate  remainder 
ffiven  in  the  eleventh  clause  to  the  trustee,  the  defendant,  Middleton  D.  Hobbs, 
for  his  own  use  when  the  said  Belza  A.  should  die.  The  contingency,  when 
this  last  remainder  in  fee  was  to  vest  in  poesesslon  having  occurred,  a  con* 
tingency  not  attaching  to  the  estate  itself,  but  to  the  time  of  its  enjoyment 
only,  the  defendant  b^me  the  owner  of  the  equitable,  as  he  had  been  of  the 
legal,  estate,  and  this  was  thus  freed  from  the  trusts  for  others. 

There  is  therefore  error  in  the  ruling  that  the  plaintiffs  were  entitled  to  the 
equitable  estate  held  by  the  defendant  upon  the  trusts  declared  in  the  will* 
upon  the  death  of  said  Belza  A.,  and  that  he  is  accountable  for  the  rents  since 
accruing;  and  it  must  be  reversed,  and  the  order  of  reference  so  amended  as 
to  strike  out  an  inquiry  as  to  such. 


(W  N.  C.  689)  _ 

Bksndlb  «.  Herben. 
{Suprmfhe  Court  of  North  CcuroUnti.    December  98, 1887.) 

Tnn>SBF-Ov  Dbmd  nr  Acoobdakcs  with  Dbobbb— Refusal. 

Flaintiir  bad  been  adjudged  trustee,  and  entitled  to  the  poMeeslon  of  certain 
realty,  upon  pmnent  of  a  debt  he  owed  defendant.  Plaintiff  deposited  the  amount 
in  the  clerk's  office,  and  demanded  the  execution  by  defendant  of  a  deed  tendered, 
and  a  writ  of  aasistanoe  to  put  him  in  posseBsion.  Defendant  refused  to  execute  the 
deed  offered,  but  deposited  with  the  derk  another,  properly  executed,  for  delivery 
upon  payment.  Held,  that  the  order  denying  the  writ  of  assistance  was  proper,  as 
the  deed  offered  by  defendant  was  sufficient,  and  should  have  been  accepted  hy 
plaintiff. 

Appeal  from  superior  court,  Haywood  county;  W.  J.  Mo29Tgom&bt,  Judge. 

Petition  by  J.  K.  H.  Brendle,  praying  for  the  execution  by  A.  L.  Herren  of 
a  deed  of  conveyance,  and  for  a  writ  of  assistance  to  put  plaintiff  in  posses- 
sion of  certain  land  of  whidi  he  had  been  declared  trustee.  From  a  Judgment 
decreeing  the  execution  of  a  deed,  but  refusing  the  writ,  plaintiff  appeals. 

G,  8,  Ferguion,  for  defendant. 

Smith,  C.  J.  In  the  progress  of  this  cause,  and  after  a  response  from  the 
jury  to  an  issue  submitted  to  them,  it  was  adjudged  by  the  court  as  foUows: 
(1)  That  the  defendant,  A.  L.  Herren,  has  a  charge  and  lien  apon  the  land 
sued  for,  for  the  sum  of  1^300,  with  interest  on  the  same  from  the  twelfth  day 
of  October,  1870,  and  that  he  hold  said  land  until  the  same  is  satisfied  and 
paid;  (2)  that  upon  payment  of  said  sum,  with  interest,  as  above  provided, 
the  said  defendant,  A.  L.  Herren,  is  hereby  declared  a  trustee  for  the  plain- 
tiff in  respect  to  said  land  for  and  during  the  life  of  T.  D.  Welch;  ^8)  that 
upon  his  death,  and  subject  to  the  right  of  dower  of  Selina  W^ch  therein, 
which  lands  the  defendant  acquired  by  the  deed  of  twelfth  of  October,  1870, 
the  said  defendant  is  hereby  declared  to  be  trustee  for  the  plaintiff  of  an  ab- 
solute estate  in  fee-simple  in  the  remainder,  and  that  he  convey  the  same  by 
sufficient  deed.  See  case  reported  in  97  N.  C.  257,  2  S.  £.  Bep.  158.  The 
plaintiff  nowseeks  to  enforce  the  performance  of  the  judgment,  alleging  in  his 
petition  that  he  had  deposited  in  the  clerk's  office  the  money  required,  to-wit, 
$601.50,  with  a  deed  properly  drawn  in  accordance  with  the  Judgment,  to  be 
executed  by  the  defendant,  notifying  him  thereof,  and  that  the  sum  so  paid 
in  was  at  his  disposal  when  he  executed  the  deed.  He  then  demanded  the  ex- 
ecution of  a  deed  from  the  defendant  and  a  writ  of  assistance  to  put  him  in 
possession.  The  defendant's  answer,  admitting  the  deposits  as  alleged,  says 
that  the  deed  was  not  in  proper  form  and  he  deposited  another,  of  which  we 
have  a  copy  before  us,  properly  executed  for  delivery  to  the  plaintiff  when  he 
placed  the  required  sum  in  the  office  for  his  use,  he  having,  on  the  very  day 
of  giving  notice  to  defendant  of  what  he  had  done,  withdrawn  his  said  deposit. 
Upon  this  presentation  of  the  matter,  the  court  reaffirmed  the  Judgment,  in 
general  terms,  and  ordered  the  defendant  to  make  the  deed,  without  passing 
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upon  that  in  the  office,  and  refused  the  writ  of  assistance  asked  for.    From 
this  ruling  the  plaintiff  appeals. 

No  specific  errors  are  pointed  out,  and  we  are  at  a  loss  to  know  of  what  the 
appellant  complains.  The  Judgment,  perhaps,  unneoessaiy  to  be  renewed  in 
terms,  is  in  strict  conformity  with  that  previously  rend^ed,  and  which,  on 
account  of  differenoes  between  them  as  to  the  form  of  the  deed  required,  re- 
mains unperformed.  We  have  not  that  prepared  by  the  plaintiff  before  ns, 
and  cannot  pass  upon  its  sufficiency.  But,  in  examining  the  other,  we  think 
Its  proYlsions  conform  in  substance  to  the  requirements  of  the  order,  and 
should  be  accepted  by  the  plaintiff,  and  the  judgment  should  be  so  modified  as 
to  declare  its  sufficiency  and  require  the  unconditional  payment  of  the  money 
due  the  defendant  in  the  office.  There  is  no  error  in  the  ruling  of  which  the 
appellant  can  complain  and  the  judgment,  as  modified,  is  affirmed. 


(98  N.  C.  738)  g^^^^  ^^  SORRELL. 

(Swpreme  Court  of  North  Carolina,    December  9S,  1887.) 
IiTDicfnaniT— ELBcnoN— EFnioT  of  VsKDior. 

On  the  trial  of  an  indictment  containing  three  ooimte  the  proseontion  Elected  to 
rely  on  one  only,  and  a  yerdiot  of  flruUty  was  rendered.  Held,  that  it  was  not  proper 
to  grant  a  motion  made  by  defendant  to  enter  a  verdict  of  not  guilty  as  to  the  otaer 
two,  as  no  such  verdict  was  rendered,  but  that  the  election  to  reljr  on  one  of  the 
counts  was  equivalent  to  suoh  a  verdict  ^ 

IL  IHTOZIOATIKO  LiQUOBS— IlLBOAL  BaUIS— BUBDBN  OF  PROOF. 

On  trial  of  an  mdictment  for  the  unlawful  sale  of  spirituous  liquors,  the  proeeoa- 
tion  having  proved  the  sale  as  dharged  in  the  indictment,  the  burden  is  on  the  de- 
fendant to  snow  that  the  sale  was  made  under  license. 

t.  BaMB— ILUMJAL  BALBS— ARBBST  OF  JUDOKBHT— JUDICIAL  NOTIOB—LOCAI*  OPTIOH. 

An  indictment  charged  the  sale  of  spirituous  liquors  by  a  measure  less  than  one 
quart,  and  defendant  moved  in  arrest  of  judffment  on  the  ffround  that  no  offense  was 
charged,  as  the  sale  of  liquors  in  the  locality  was  forbidden  by  virtue  of  proceed- 
ings had  under  Ck>de  N.  C.  ^  8112-8117,  provioing  for  local  prohibition.  HekX,  that 
the  court  could  not  take  notice  of  matter  not  appearing  on  the  record,  and  that  the 
question  should  have  been  ndsed  on  the  trial. 

Appeal  from  superior  court,  Wake  county;  Shepherd,  Judge. 

Indictment  for  unlawfully  selling  spirituous  liquors.  One  SorrelU  the  de- 
fendant* was  charged  with  selling  liquors  by  a  measure  less  than  one  quart, 
and,  on  conviction,  he  appealed. 

The  Attorney  General  for  the  State.    John  QatUngt  tot  appellant. 

Merrimon,  J.  The  indictment  contained  three  distinct  counts.  The  so- 
licitor for  the  state  elected,  at  the  close  of  the  evidence  on  the  trial,  to  rely 
npon  only  the  third  count  for  retailing  spirituous  liquors  by  a  measure  less 
than  one  quart,  and  upon  this  count  there  was  a  verdict  of  guilty,  the  jury 
saying  nothing  as  to  the  first  and  second  counts;  and  as  to  each  of  them  the 
solicitor,  after  verdict  and  before  judgment,  entered  a  nolle  prosequi. 

This  latter  entry  had  no  legal  effect;  it  was  void.  The  election  to  try  npon 
the  third  count  at  the  stage  of  the  trial  mentioned,  was  equivalent  to  a  verdict 
of  not  guilty  as  to  the  other  two.  This  was  the  legal  effect,  and  hence  it  was 
not  necessary,  indeed  not  proper  to  grant  the  motion  of  the  defendantto  enter 
a  verdict  of  not  guilty  as  to  them.  There  was  no  such  verdict  rendered,  and 
entries  should  be  made  only  according  to  the  fact  of  any  matter  to  be  entered 
of  record.  State  v.  Taylor,  84  N.  C.  778;  State  v.  King,  Id.  737;  SiaU  v. 
McNeill,  93  N.  C.  552;  State  v.  Thompson,  95  N.  0.  696.  It  is  too  well  s^ 
tied  to  require  argument  or  the  citation  of  authority  that,  after  the  prosecu- 
tion has  produced  evidence  on  the  trial  to  prove  the  sale  of  spirituous  liquors 
as  charged  in  the  indictment,  the  burden  rests  npon  the  defendant  to  prove  in 

lAs  to  when  an  election  will  be  required,  see  Andrews  v.  People,  (DL)  7  N.  B.  Hep.  965. 
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evidenoe  in  ills  defense  a  license  to  retail  sach  liquors,  if  he  have  one.  It  was 
not  neoessaiy  for  the  proa^oation  to  show  that  he  had  no  such  licepse.  Stare 
deoiaia. 

The  defendant  also  moved  in  arrest  of  judgment,  assigning  as  ground  that 
the  Indictment  charges  no  criminal  offense,  and  suggesting  that,  under  the 
statute,  (Code,  §§  31 12-811 7»)  the  sale  of  spirituous  liquors  within  the  city  of 
Baleigh  was  foroidden,  aud,  therefore,  the  offense  charged  could  not  be  com- 
mitted there.  It  is  sufficient  to  say,  that  the  offense  is  not  charged  to  have 
been  committed  in  the  city  named,  but  in. the  county  of  Wake.  If  this  were 
not  conclusive,  we  cannot  take  judicial  notice  that  the  steps  have  been  taken 
and  things  done,  under  the  statute  cited,  so  as  to  render  it  unlawful  to  sell 
such  Uquors  within  that  city,  and  it  does  not  appear  from  the  record  that  the 
fact  is  so.  State  v.  Chambers,  98  N.  C.  600.  The  defendant  should  have 
raised  the  question  he  thus  seeks  to  present  in  the  course  of  the  trial. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  superior  court  ac- 
cording to  law.    It  is  so  ordered. 


(98  N.  C.  464)  «_  ^ 

Bbigos  v.  jEBVia 

(Supreme  Cowt  of  North  Carolina.    December  80, 1887.) 

CnmoRABi^WHxxr  Allowbd. 

An  action  was  tried  in  August,  1886,  and  jadgment  rendered  for  plaintiff.  Defend- 
ant appealed,  and  transcript  was  filed  in  Apnl,  1887.  On  various  grounds  tbfe  ap- 
peal was  dismissed.  Upon  appUoation  by  defenoant  for  a  writ  of  oertiorai  to  bring 
up  record  instead  of  appeal,  whiidi  raplication  was  suppsorted  by  affidavits  showing 
loss  of  pMpers,  dillA»nce  by  defendant  in  serving  case,  prosecating  appeal,  etc., 
heJdt  that  the  writ  should  be  allowed. 

Petition  in  supreme  court  for  writ  of  oertiorari. 

This  was  originally  an  action  fbr  the  recovery  of  land  brought,  by  Briggs, 
plaintiff,  against  Jervis,  defendant.  Defendant  took  an  appeal,  which  was 
not  prosecuted,  and  now  petitions  for  the  allowance  of  a  writ  of  certiorari* 

T.  F.  Davidson,  for  plaintiff.    Morphew  d  Malone,  for  defendant. 

Smith,  G.  J.  This  action,  brought  to  recover  land  and  damages  for  the 
witliholdlng  possession,  was  tried  upon  issues  by  a  jury  at  August  term,  1886, 
of  the  superior  court  of  Madison,  and  Judgment  rendered  for  the  plaintiff. 
The  appeal  taken  by  the  defendant  was  not  prosecuted  to  the  term  of  this 
court  next  following,  but  the  transcript  on  the  fifteenth  day  of  April,  1887, 
was  filed  in  this  court,  and,  on  motion  of  counsel  of  the  appellees,  on  various 
grounds,  the  appeal  was  dismissed.  •  The  defendant  now  applies  for  a  writ 
of  certUyrari  to  bring  up  the  record  as  a  substitute  for  an  api>eal,  and  in  his 
petition,  supported  by  his  own  oath  and  the  affidavit  of  one  of  his  counsel  as 
an  explanation  of  the  delay,  states  as  follows:  That  the  appeal  was  taken 
after  the  trial  and  at  the  same  term  upon  a  waiver  of  notice,  and  an  under- 
taking with  surety  at  the  sum  fixed  by  the  court  then  entered  into,  which,  in 
open  court,  the  plaintiff  accepted.  That  at  the  same  time  his  counsel  notified 
counsel  of  plaintiff  that  the  case  on  appeal  would  be  served  on  the  latter  at 
Asheville,  within  the  time  allowed  by  law,  and  at  the  place  named  an  agree- 
ment in  writing  was  entered  into,  by  which  the  time  for  this  was  extended 
to  the  November  term  of  Madison  superior  court,  with  a  proviso  that  this  was 
not  "to  effect  a  continuance  or  failure  to  have  the  appeal"  at  fall  term  of  this 
court.  This  agreement  bears  the  signatures  of  A.  T.  Davidson  and  J.  H. 
Merrimon,  plaintiff's  counsel.  That  upon  information  and  belief  the  said  A. 
T.  Davidson,  at  Asheville,  took  from  defendant's  counsel  the  papers  in  the 
cause,  for  the  purpose  of  insisting  on  an  enlargement  of  the  undertaking  to 
stay  execution  on  the  appeal,  of  which  he  had  ^ven  notice.  That  at  Novem- 
ber term,  1886,  the  petitioner  learned  from  his  counsel  and  the  clerk  that  the 
papers  could  not  be  found,  and  were  not  in  the  office,  whereupon  he  called  on 
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plaintiff's  counsel,  and  was  answered  that  they  knew  nothing  of  them.  That 
at  spring  term,  1887,  one  of  his  counsel  (J.  S.  Mc£lroj)  came  into  possession 
of  the  file  as  stated  in  his  accompanying  affidavit,  the  papers  having  been  sent 
up  to  that  term  by  said  Davidson  through  another  attorney,  resident  in  Asbe- 
viUe,  and  unconnected  with  the  cause.  That  at  said  term  his  counsel  made 
out  and  served  the  case  on  appeal,  and,  no  notice  of  any  exceptions  thereto 
being  taken,  it  was  filed,  and  a  transcript  of  the  record  sent  to  this  court  and 
filed,  as  alr«idy  stated.  That  in  consequence  of  the  absence  of  the  papers, 
petitioner  was  unable  sooner  to  i>erfect  his  appeal,  and  that,  as  advised,  there 
are  erroneous  rulings  in  matters  of  law  as  set  out  in  the  case.  The  affidavit 
of  said  J.  S.  McElroy  sustains  the  client's  statements,  some  of  the  facts  being 
within  his  personal  knowledge;  and,  among  other  tilings,  says  that  at  said 
November  term  he  made  inquiry  of  said  Davidson  to  ascertain  whether  the 
missing  files  were  in  his  possession,  and  was  answered  by  the  latter  that  he  did 
not  think  he  had  them,  but  he  would  examine,  on  his  return  home,  his  office 
in  Asheville,  and  if  found  he  would  send  them  to  affiant  during  the  said  No- 
vember term,  and  they  were  in  fact  sent  and  delivered  to  affiant  during  spring 
term  following,  by  the  bands  of  M.  E.  Carter,  who  said  he  had  been  requested 
to  deliver  them  to  some  one  of  defendant's  counsel.  And,  in  consequence, 
affiant  could  not  prepare  the  case  on  appeal,  nor  furnish  a  full  and  proper 
transcript.  There  is  no  denial  or  explanation  of  these  statements  favorable 
to  the  appellees,  and  we  must  act  upon  an  assumption  of  their  truth. 

In  our  opinion  the  delay  in  bringing  up  the  appeal  is  fully  and  satisfactorily 
accounted  for,  and  no  laches  can  be  imputed  to  the  appellant.  The  papers 
were  not  in  the  office  where  they  belonged  so  as  to  be  accessible,  but  in  posses- 
sion of  one  of  the  plaintiff  *8  counsel,  who  had  lost  sight  of  the  fact,  and,  just  as 
soon  as  they  were  returned,  the  defendant's  counsel  proceeded  to  make  up  the 
case  and  serve  a  copy  on  the  other  party.  What  more  could  be  done?  What 
more  could  be  required?  It  was  solely  the  detention  of  the  papers,  and  the 
default  was  in  the  appellee's  counsel,  of  which  he  ought  not  now  to  be  al- 
lowed to  take  advantage.  The  case  is  clearly  within  the  scope  of  the  rulings 
in  Wcaton  v.  Pearson,  83  N.  0.  809;  Syme  v.  Broughton,  84  N.  C.  114;  Wiley 
V.  Lineberry,  88  N.  0.  68;  and  Greenville  v.  SteamrShip  Co.,  8  S.  E.  Bep. 
505,  at  this  term,  where,  in  consequence  of  the  loss  of  the  papers,  a  new  trial 
was  granted.  The  grounds  upon  which  the  motion  to  dismiss  was  made  at 
the  last  term  and  allowed,  are  all  removed  upon  the  facts  now  shown  in  evi- 
dence except  that  the  record  had  not  been  printed.  (1)  The  appeal  has  been 
diligently  prosecuted  and  docketed  as  early  as  it  could  be  done,  and  at  the 
proper  term  under  the  circumstances.  (2)  The  case  was  served  on  the  appel- 
lees or  their  counsel.  (8)  The  undertaking  is  drawn  in  accordance  with  the 
order  of  the  court,  was  justified  by  the  surety  on  August  10, 1886,  and  was, 
moreover,  tendered  and  accepted  in  open  court  during  the  term. 

The  only  difficulty  that  remains  is  the  failure  to  print.  The  case  was  not 
tried  and  the  motion  to  dismiss  prevailed,  so  as  to  have  rendered  the  printing 
useless.  Indeed,  exception  was  taken  to  the  case  to  be  printed,  which  pre- 
vailed, and  intercepted  the  hearing  upon  its  meiits.  The  rule  permits  an  ap- 
peal, dismissed  for  this  cause,  to  be  reinstated  during  the  term  for  good  cause 
shown  for  tlie  omission,  upon  five  days'  notice,  and  this  wiU  avail  in  suing 
out  the  writ  of  certiorari  when  good  cause  for  the  neglect  is  shown.  Bale  2, 
§  11,  par.  7. 

The  application  is  allowed,  and  the  clerk  will  issu3  the  writ,  unless  coun- 
sel accept,  as  an  answer  to  it,  the  record  filed. 
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(98  N.  C.  788) 

Statb  o.  Gabbib. 
(Suipreme  Cawrt  of  North  Carolina.    Deosmber  88, 18870 

1.   FAL8S  PBBTBNSBft— OBTAINIKa  GOODS— INTBNT. 

On  the  trial  of  an  indiotment  for  obtaining  ffooda  tmdor  f alae  repieseatatlona, 
when  the  terms  of  a  chattel  mortgage  made  bj  defendant  are  offered  in  '^evidenoe 
against  him,  parol  eyidenoe  to  show  nis  relationship  to  the  mortgage  transaction, 
and  that  he  acted  tmder  a  misapprehension,  is  admissible  to  disproye  a  fraudulent  in- 
tent.i 
i.  Same— OBTAiKmo  Gk>OD8— Mobtoaoxd  Cbop— Pasol  Evxdshob. 

On  the  trial  of  an  indictment  for  obtaining  goods  under  false  representations  that 
a  certain  crop  to  be  raised  was  not  subject  to  a  mortgage,  it  appeared  that  a  mort- 
gage, which  it  was  alleged  covered  the  crop  in  question,  did  not  spedf^f  the  land  on 
which  it  was  to  be  raised.  Held,  that  no  property  passed  bv  sooh  mortgage,  that 
the  defect  could  not  be  cured  bj  parol  evidence,  and  that  tnere  was  therefore  no 
fiilse  representations  regarding  incumbrances. 

Appeal  from  superior  court,  Mecklenburg  county;  Mbares*  Judge. 

The  defendant,  one  Garris,  was  indicted  for  obtaining  goods  by  false  and 
fraudulent  representations,  and  upon  conviction  he  appealeid. 

TJie  Attorney  General  and  Bunodl  ^  Walker,  for  the  State.  Batehdor  <ft 
Deeereusc  and  W.  W.  Fleming,  for  appellant. 

Smith,  0.  J.  The  defendant  is  indicted  for  obtaining  credit  and  supplies 
for  plantation  uses  in  cultivating  crops  to  be  raised  of  cotton,  com,  and  cot- 
ton seed  on  his  land  during  the  year  1886,  furnished  pursuant  thereto,  and  to 
secure  which  a  mortgage  of  said  property  was  executed  to  them,  by  means  of 
false  and  fraudulent  representations  made  to  Philip  Schiff,  a  member  of  the 
firm  from  whom  the  supplies  were  procured,  that  no  prior  mortgage  of  the 
crop  had  been  made.  The  indictment  contains  three  counts,  substantially  the 
same,  varying  in  unimportant  particulars  onlj,  and  presenting  the  offense  in 
different  aspects.  The  defendant,  upon  his  arraignment,  pleaded  not  guilty, 
and,  upon  the  trial,  the  state,  after  offering  evidence  of  the  alleged  false  rep- 
resentations and  pretenses  in  reliance  upon  which  the  goods  were  furnished, 
introduced  certain  documentary  proofs,  to-wit:  (1)  A  mortgage  deed  exe- 
cuted on  April  21,  1886,  by  one  J.  W.  Bice  and  the  defendant  to  said  partner- 
ship of  Schiff  &  Co.,  reciting  an  indebtedness  bj  note  in  the  sum  of  680,  due 
on  the  first  day  of  October  following,  and  conveying,  in  the  words  of  the  deed» 
"all  our  crop  cotton,  com,  and  cotton  seed  to  be  raised  by  either  of  us  during 
the  year  1886  on  the  place  of  S.  B,  Sarrie,  No  other  mortgage  on  the  same 
property," — upon  certain  trusts  therein  specified,  and  with  a  power  of  sale,  if 
the  debt  was  not  discharged  at  maturity,  for  its  payment.  (2)  A  mortage 
deed  made  on  March  2,  1886,  by  the  defendant  to  the  firm  of  R.  M.  White  & 
Co.,  reciting  a  debt  by  note  for  $215,  due  on  the  fifteenth  day  of  October  there- 
after, and  in  which  is  conveyed  for  its  security,  and  with  a  like  power  of  sale 
in  case  of  default,  ** these  articles  of  personal  property,  to-wit:  One  mouse- 
colored  mule,  one  red  cow,  one  red  heifer,  and  all  the  crop  of  com  and  cotton 
raised  by  me  the  present  year. "  After  much  testimony  had  been  heard  by  the 
jury  of  what  transpired  between  Schiff  and  the  defendant  to  prove  the  repre- 
sentations and  their  falsity,  upon  which,  under  the  supposed  security  of  the 
mortgage,  the  credit  was  given  and  the  goods  supplied,  the  defendant  proposed 
to  show  by  parol  that  the  note  given  to  Schiff  A  Go.  was  for  an  indebtedness 

'To  constitute  the  offense  of  obtaining  money  or  properly  under  false  pretenses,  there 
must  be  an  intent  to  defraud :  actual  fraud  must  be  oommitted ;  false  pretenses  must  be 
used  for  the  perpetration  of  uie  fraud;  and  the  false  pretenses  must  be  the  cause  which 
induced  the  owner  to  part  with  his  property.  People  v.  Jordan,  (Cal)  4  Pac.  Rep.  778; 
State  V.  Hetsch,  (Kan.)  15  Pao.  Rep.  2Si,  To  secure  conviction  under  an  indictment  for 
obtaining  goods  by  false  nretenses,  it  must  be  shown  that  the  defendant  not  only  made 
the  false  representations,  but  that  he  knew  that  they  were  false.  Com.  v.  Devlin ,  (MaaaQ 
6  N.  £.  Rep.  Si.    See,  also,  note,  Id.  68. 
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of  Bice,  and  was  signed  by  him  as  a  secnritj  without  seal,  and  that  the  mort- 
gage extended  to  their  Joint  crop.  The  evidence  was  held  to  be  incompetent, 
and  refused,  to  which  the  defendant  excepted.  The  defendant  insisted  that 
the  mortgage  to  B.  M.  White  &  Go.  was  inoperative  to  pass  any  title  to  the 
crop  of  cotton  and  corn  mentioned  in  the  second  mortgage,  becaose  the  land 
on  which  they  were  to  b^  raised  was  not  directly  nor  by  reference  described 
and  identified.  The  court  ruled  such  to  be  the  effect  of  the  mortgage  upon  its 
face,  but  admitted  parol  evidence  to  supply  the  defects  in  the  description;  and 
it  was  accordingly  shown  by  the  testimony  of  one  Porter  that  the  defendant 
had  only  one  place  in  the  county  where,  in  1886,  he  lived,  worked,  and  planted 
cotton.  The  verdict  was  against  the  defendant,  and  from  the  judgment  he 
appealed;  assigning  as  errors  (1)  the  ruling  out  the  evidence  offered  to  show 
his  relationship  to  the  transactions  with  Schiff  Sn  Co.,  and  the  extent  of  the 
mortgage  security;  (2)  the  refusal  to  admit  testimony  to  prove  that  when  the 
indictment  was  found  the  crop  was  ungathered,  and  thatafterit  was  gathered 
the  debt  due  Schiff  &  Co.  was  paid  therefrom  in  full;  (3)  the  receiving  of 
proofs  outside  the  deed  to  correct  its  imperfect  description,  and  show  what 
crops  were  meant,  so  as  to  give  the  deed  efficacy  and  operation. 

1.  The  essence  of  the  indictment  is  in  the  imputed  intent  to  deceive  and 
defraud,  and  thereby  to  obtain  the  goods  of  the  defrauded  owner.  Unless  this 
Intent  exists  and  is  proved,  the  offense  is  not  committed,  and  can  only  be  in- . 
f erred  from  acts  and  declarations,  and  especially  from  such  as  occurred  at  the 
time  of  the  committing  of  the  alleged  fraad.  Whatever  tends  to  show  that 
the  person  charged  acted  under  a  misapprehension  tends  to  repel  the  imputa- 
tion, and  becomes  competent  upon  this  inquiry.*  Much  latitude  must  there- 
fore be  allowed  in  the  reception  of  evidence  bearing  upon  the  issue  of  an  in- 
tent to  deceive  and  todefrand;  and  we  are  not  disposed  to  deny  the  competency 

.  of  the  rejected  evidence,  so  far  as  it  bears  upon  this  points  and  is  not  intended 
to  vary  or  modify  the  terms  of  the  written  instrument. 

2.  The  defendant  has  had  the  benefit  of  what  occurred  subsequent  to  the 
indictment;  and  he,  at  least,  cannot  complain  of  the  ruling. 

3.  The  judge  correctly  held  that  by  itself,  and  unaided  by  extrinsic  proofd, 
the  crops  mentioned  in  the  first  mortgage  did  not  pass,  and  this  is  in  accord- 
ance with  the  rulings  in  this  court.  Atkinson  v.  Graves,  91  N.  C.  99;  Roun- 
tree  v.  Vinson,  94  N.  C.  104;  Woodli^  v.  Harris,  95  N.  C.  211.  These  cases 
establish  the  proposition  that,  to  make  effectual  a  mortgage  of  an  unplanted 
crop,  it  must  not  only  be  raised  by  the  mortgagor*  but  upon  land  sufficiently 
described  in  the  deed,  or  by  reference  therein,  for  identification;  and  in 
Wooten  V.  Hill,  3  S.  E.  Bep.  ti46»  ^decided  at  this  term,)  confining  it  to  crops 
grown' on  land  next  thereafter  to  oe  cultivated,  and  not  extending  to  future 
successive  years.  The  admission  of  proof  of  the  understanding  of  the  parties 
as  to  the  land  to  be  cultivated  seems  to  have  been  allowed  in  consequence  d 
a  remark  of  Mr.  Justice  Ashe  in  Rountree  v.  Vinson,  supra,  in  which  he 
says:  "The  defect  might  possibly  have  been  cured  by  parol  evidence  offered 
to  apply  the  description  to  the  subject-matter  intended  to  be  conveyed."  This 
intimation  follows  the  declaration  that  '*the  description  of  the  cotton^  corn, 
and  fodder,  mentioned  in  the  deed  Of  mortgage,  was  too  vague  and  uncertain  to 
pass  any  title  to  the  property  to  the  mortgagees."    Page  108.    Now,  it  is  tme 

>  that  a  deed  conveying  one  of  several  articles  of  personal  property  belonging  to 
the  owner,  perhaps  not  capable  of  being  distinguished  by  words  of  description 
from  others  of  the  same  kind,  and  the  defect  not  patent  until  an  attempt  to 
fit  the  description  to  the  thing  intended,  may  be  aided  by  extrinsic  evidence. 
Thus,  in  Blakeley  v.  Patrick,  67  N.  C.  40,  where  the  mortgage  was  of  10  new 
buggies,  the  mortgagor  having  more  than  that  number  on  hand,  and  there 
was  no  delivery,  Pb^ison,  C.  J.,  said:  "To  vest  the  title  or  ownership  in  any 
particular  buggies,  it  was  necessary  to  set  them  apart,  so  as  to  make  a  con- 
structive delivery,  and  effect  an  executed  contract;"  and  this*  of  course,  could 
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only  be  shoWn  by  parol  evidence  given  to  the  jury.  So,  in  Goffy,  Pope,  88 
N.  C.  128»  it  is  said:  ''A  horse*  a  buggy,  or  a  cow  is  sold.  How  can  the  ar« 
tide  be  separated  from  many  otliers  of  the  same  dass,  except  by  the  aid  of 
parol  testimony?  The  generality  of  the  description,  in  many  cases  unavoid- 
able, is  latent  ambiguity,  discoverable  when  the  object  is  sought,  and  remov- 
able by  outside  evidence  of  intent."  And  again,  ao  late  as  February  term  of 
the  present  year,  the  same  principle  is  reit^ted  in  Spieey  v.  Grant,  96  N. 
0.  214,  2  8.  E.  Rep.  45,  and  the  mode  of  identifying  pointed  out.  But  these 
decisions  do  not  apply  to  the  disposal  of  an  unplanted  crop,  a  tiling  not  in  esae, 
and  when  the  description  upon  the  face<^  the  instrument  is  vague  and  incur- 
able.  Such  property  can  only  pass,  when  of  future  growth,  if  the  land  of 
which  it  is  to  be  the  fruit  is  designated,  and  this  is  the  only  means  of  identi- 
fication. The  case  of  Rotmiree  ▼•  Vinson  was  not  one  of  conflicting  claims 
of  different  mortgagees,  but  it  was  a  controversy  between  the  adminlBtrator 
of  the  mortgagor  and  the  mortgagees,  and  has  some  of  the  features  of  an  un- 
performed contract  to  be  enforced. 

But  we  are  clearly  of  opinion  that  the  deed  of  March  2,  1886,  to  B.  M. 
White  &  Oo.  cannot  prevail  against  that  of  April  21st  to  Schiff  &  €k>.,  and 
that  no  parol  proof  was  admissible  to  make  it  valid  and  effectual.  As,  then, 
the  property  passed  under  the  last  deed,  and  Schiff  A  Oo.  stand  in  the  same  re- 
lation to  it  as  if  the  prior  deed  had  not  been  made,  there  was  in  legal  con- 
sequence  no  antecedent  mortgage,  no  ftdae  ^representation  as  to  the  title  and 
present  capacity  in  the  defendant  to  malce  the  conveyance.  The  charge  is  not 
sustained.  Por  the  error  assigned,  the  verdict  must  be  set  asidCt  and  a  venir$ 
de  novo  awanied.  i 


(30  W.  Va.  479) 

Sheph!erd  et  al.  «.  City  of  Wh£Elin0  et  ol. 

(l^preme  Court  of  Appeals  of  West  Virginia,    November  19. 1887.) 

t.  Statutes— Intbbprbtation—Pbovincb  ov  Coubt  aitd  Lboislatubb. 

It  is  the  province  of  courts  to  decide  what  the  law  is,  and  determine  its  applica- 
tion to  particular  facts  in  the  decision  of  causes;  the  province  of  the  legislature  is 
to  declfue  what  the  law  shall  be  in  the  fatnze. 
S.  Same. 

The  courts  of  this  state  cannot  be  empowered  by  the  legislature  to  pass  upon  the 
constitutionalitj  or  validity  of  a  legislative  act  or  city  ordinance  as  a  general  and 
abstract  question ;  the  question  must  be  whether  the  set  or  ordinance  furnishes  the 
rule  to  govern  ihe  partfcular  case  before  the  court. 

8.  Same— RBFBAI/— LBOISLATtTB  and  .fUDIOIAI.  POWXB. 

The  power  to  revoke  or  annul  a  statute  or  ordinance  is  equival^it  to  the  power  to 
repeal  it;  and  in  either  case  the  power  is  legislative,  and  not  judicial,  in  Its  char- 
acter. 
4  Same. 

Acts  W.  Va.  1875,  c  7S,  so  far  as  it  attempts  to  confer  upon  the  dreuii  oourto  the 

power  to  ^^supersede,  revoke,  or  annul**  an  ordinance  of  a  dty  upon  the  petition  of 

10  tax-payers  residing  in  said  dty,  is  unconstitutional,  for  the  reason  that  such 

power  is  legislative,  and  therefore  forbidden  to  be  exercised  by  courts  in  this  state. 

^llaima  hy  the  Court,) 

Error  to  circuit  court,  Ohio  county. 

Geo.  B,  Caldwelh  Denis  O^Ketfe,  and  H.  Jf.  Rusaell,  for  plaintiff  in  enror« 
Swing,  Melvin  dk  Kiley,  for  defendant  in  error. 

Sntdeb,  J.  J.  B.  Shepherd  and  11  others,  residents  and  tax-payers  of  the 
city  of  Wheeling,  on  April  19, 1886,  filed  their  petition  in  the  circuit  court  of 
Ohio  county,  alleging  therein  that  the  council  of  said  city  on  Janua^  16, 
1886,  adopted  an  ordinance  entitled  **An  ordinance  in  relation  to  the  police 
and  fire  departments  of  the  city  of  Wheeling,  and  the  appointments,  dutieSt 
and  compensation  of  the  commissioners  thereof;"  that  the  said  council  sub- 
sequently, in  purs'iance  of  said  ordinance,  elected  four  persons  as  comgiisaiop 
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ers  of  the  police  and  fire  departments  of  said  city,  who  have  dnly  qualified 
and  are  carrying  out  the  provisions  of  said  ordinance;  that  said  ordinance  was 
made  contrary  to  law,  and  is  invalid,  for  the  reason  that  it  confers  illegal  pow- 
ers upon  said  commissioners,  and  upon  other  grounds  specifically  set  forth  in 
the  petition,  but  which  it  is  unnecessary  to  state  here;  and  they  pray  that 
said  ordinance,  or  at  least  those  portions  therein  referred  to,  may  be  super- 
seded, revoked,  and  annulled.  Upon  the  filing  of  said  petition  the  court  made 
an  order  that  the  city  of  Wheeling  and  the  four  commissioners  elected  under 
said  ordinance  be  summoned  to  answer  said  petition.  After  being  summoned, 
the  said  city  and  commissioners  appeared,  and  moved  the  court  to  dismiss  the 
same,  upon  the  ground  that  the  statute  under  which  the  same  was  filed  is  un- 
constitutional and  void;  which  motion  being  overruled,  they  demurred  to  the 
petition,  and,  the  demurrer  being  also  overruled,  they  filed  their  answer,  to 
which  the  petitioners  demurred;  and  upon  the  final  hearing  the  court,  by  an 
order  enterisd  on  January  14,  18B7,  held  and  decided  that  said  ordinance,  so 
far  as  it  relates  to  the  police  department,  was  inoperative,  and  to  that  extent 
superseded,  revoked,  and  annulled  the  same,  but  no  further.  The  city  and 
said  four  commissioners  then  obtained  this  writ  of  error  to  said  final  order. 

The  plaintiffs  in  error  having  moved  to  dismiss  the  petition  of  the  defend- 
ants in  error,  because  the  statute  under  which  it  was  filed  is  unconstitutional, 
the  first  question  presented  here  is,  did  the  circuit  court  err  in  overruling  said 
motion?  The  statute  referred  to  is  the  act  of  December  22, 1875,  (chapter  72, 
Acts  1875,)  entitled  "An  act  authorizing  certain  laws  and  ordinances  to  be 
superseded  and  annulled.*'  This  act,  after  providing  that,  upon  the  petition 
of  10  tax-payers  residing  in  any  city,  town,  or  village  aggrieved  by  an  unlaw- 
ful or  erroneous  levy,  the  circuit  court  may  supersede  such  levy  in  the  same 
manner  that  said  court  may  now  supersede  a  levy  made  by  a  county  court, 
declares:  **Upon  like  petition,  any  ordinance  of  a  city,  town,  or  village,  made 
contrary  to  law,  the  circuit  court  may  supersede,  revoke,  and  annul  the  same.** 
This  act  is  assailed  upon  two  grounds :  FirsU  because  its  object  is  not  fairly 
expressed  in  this  title;  and,  second^  it  attempts  to  vest  in  the  circuit  court 
legislative  powers.  For  the  purposes  of  this  writ  of  error  it  is  unnecessary 
to  pass  upon  the  first  ground.  I  shall  therefore  proceed  to  consider  the  sec- 
ond. 

The  fifth  article  of  our  constitution  expressly  declares  that  "the  legislative, 
executive,  and  judicial  departments  shall  be  separate  and  distinct,  so  that 
neither  shall  exercise  the  powers  properly  belonging  to  either  of  the  others.** 
It  necessarily  follows,  then,  from  this  positive  constitutional  inhibition,  that 
if  this  act,  in  any  degree,  requires  the  circuit  court  to  exercise  legislative 
power,  it  is  to  that  extent  void.  The  constitution  does  not  define  what  are 
legislative  or  what  are  Judicial  powers;  but  what  properly  belongs  to  the  one 
and  what  to  the  other  of  these  departments  of  the  government  is  to  be  deter- 
mined by  reference  to  the  established  law  as  it  existed  at  the  time  the  consti- 
tution was  framed.  It  is  an  elementary  principle  of  universal  application 
that  the  laws  and  ordinances  of  a  city  adopted  by  its  council,  within  the  scope 
of  its  authority,  partake  of  the  nature,  and  have  the  same  effect  within  the 
corporate  limits  of  the  city,  that  the  same  laws  could  have  if  they  had  been 
enacted  by  the  legislature  of  the  state  in  which  the  city  is  located.  In  the 
one  case  the  legislature  exercises  its  legislative  power  directly,  while  in  the 
other  it  does  so  indirectly^  by  delegating  to  the  city  a  portion  of  its  functions; 
but  whether  the  power  is  exercised  directly  by  the  legislature  itself,  or  indi- 
rectly by  the  council  of  the  city  under  a  legislative  grant,  the  result  is  the 
same,  and  in  both  instances  the  power  exercised  is  legislative.  The  enact- 
ment of  an  ordinance  by  a  city  council,  or  the  enactment  of  a  statute  by  a  leg- 
islature, being  in  each  case  the  exercise  of  legislative  power,  the  repeal  of 
such  ordinance  or  statute  must  likewise  be  the  exercise  of  legislative  power. 
It  does  not  require  any  precise  definition  of  judicial  power,  or  any  nice  dis- 
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crimination  as  to  its  extent  and  limitations  to  detennine  that  the  act  of  re- 
pealing a  statute  is  not  the  exercise  of  judicial  power. 

Witnout  attempting  to  fix  a  line  of  distinction  between  legislatiYe  and  ju- 
dicial powers  which  will  be  accurate  in  all  cases,  there  are  certain  acts  and 
duties  appertaining  to  each  about  which  there  can  be  no  doubt  or  controversy. 
As  is  well  said  in  Ratcliffe  v.  Anderson,  it  is  "the  province  of  courts  to  decide 
what  the  law  is  or  has  been,  and  to  determine  its  application  to  particular  facts 
in  the  decision  of  causes;  the  province  of  the  legislatuie  is  to  declare  what 
the  law  shall  be  in  the  future;  and  neither  of  these  departments  can  law- 
fully invade  the  province  of  the  other."  81  Grat.  107.  Courts  determine 
what  the  rights  of  parties  are  in  suits  or  controversies  inter  partes  which 
come  before  them  in  the  ordinary  and  proper  course  of  judicial  proceedings. 
In  determining  the  rights  of  the  parties  to  the  suit,  they  incidentally  determine 
the  law;  but  the  judicial  function  is  as  effectually  performed  by  the  court 
which  expresses  no  formal  opinion  as  by  the  court  which  in  an  opinion  an- 
nounces the  reasons  for  its  decision.  "The  general  and  abstract  question 
whether  an  act  of  the  legislature  be  constitutional  cannot,  with  propriety,  be 
presented  to  a  court;  the  question  must  be  whether  the  act  furnishes  the  rule 
to  govern  the  particular  case."    Foster  v.  Commissioners ^  etc.,  9  OhioSt.  540, 


Whan,  in  the  course  of  determining  the  rights  of  the  parties  to  a  particular 
suit  or  controversy,  the  court  finds  it  necessary  to  ascertain  whether  or  not  a 
statute  is  unconstitutional,  the  court  must  necessarily  pass  upon  that  ques- 
tion; but  in  doing  so  it  does  not  annul  or  repeal  the  statute  if  it  finds  it  in 
conflict  with  the  constitution.  It  simply  refuses  to  recognize  it,  and  determines 
the  rights  of  the  parties  just  as  if  such  statute  had  no  existence.  The  court 
may  give  its  reasons  for  ignoring  or  disregarding  the  statute,  but  the  dedsion 
affects  the  parties  only,  and  there  is  no  judgment  against  the  statute.  The 
opinion  or  reasons  of  the  court  may  operate  as  a  precedent  for  the  determina- 
tion of  other  similar  cases,  but  it  does  not  strike  the  statute  from  the  statute- 
book;  it  does  not  repeal,  "supersede,  revoke,  or  annul"  the  statute.  The  par- 
ties to  that  suit  are  concluded  by  the  judgment,  but  no  one  else  is  bound.  A 
new  litigant  may  bring  a  new  suit,  based  upon  the  very  same  statute,  and  the 
former  decision  cannot  be  pleaded  as  an  estoppel,  but  can  be  relied  on  only  as 
a  precedent.  This  constitutes  the  reason  and  basis  of  the  fundamental  rule 
that  a  court  will  never  pass  upon  the  constitutionality  of  a  statute  unless  it  is 
absolutely  necessary  to  do  so  in  order  to  decide  the  cause  before  it.  Gooley, 
Const.  Lim.  163.  Judge  Gooley  says;  "Nor  will  a  court  listen  to  an  objec- 
tion made  to  the  constitutionality  of  an  act  by  a  party  whose  rights  it  does 
not  affect,  and  who  has  therefore  no  interest  in  defeating  it.  On  this  ground 
it  has  be^n  held  that  the  objection  that  a  legislative  act  was  unconstitutional, 
because  divesting  the  rights  of  remainder-men  against  their  will,  could  not  be 
successfully  urged  by  the  owner  of  the  particular  estate,  and  could  only  be 
made  on  behalf  of  the  remainder-men  themselves.  Antoni  v.  Wright,  22 
Grat.  857.  And  a  party  who  has  assented  to  his  property  being  taken  under 
a  statute  cannot  afterwards  object  that  the  statute  is  in  violation  of  a  pro- 
vision in  the  constitution  designed  for  the  protection  of  private  property.  The 
statute  is  assumed  to  be  valid  until  some  one  complains  whose  rights  it  in- 
vades."   Gooley,  Const.  Lim.  164. 

In  a  very  able  opinion  by  Shaw,  G.  J.,  which  is  approved  and  in  part  quoted 
in  the  text  of  Gooley,  that  eminent  judge  says:  "It  may  be  well  doubted 
whether  a  formal  act  of  legislation  cah  ever,  with  strict,  legal  propriety,  be 
said  to  be  void;  it  seems  more  consistent  with  the  nature  of  the  subject,  and 
the  principles  applicable  to  analogous  cases,  to  treat  it  as  voidable.  But 
whether  or  not  a  case  can  be  imagined  in  which  an  act  of  the  legislature  can 
be  deemed  absolutely  void,  we  think  it  quite  clear  that  when  such  act  is  al- 
leged to  be  voidi  on  the  grctund  that  it  exceeds  the  just  limits  of  legislative 
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power,  and  thus  injurloiulj  affeds  the  righte  of  othen,  it  to  to  be  deemed  toU 
only  in  respect  to  thoee  particulars,  and  as  against  those  persons  whose  rights 
are  thus  affected.  Prima  facie,  and  upon  the  face  of  the  act  itselt  nothing  will 
generally  appear  to  show  that  the  act  is  not  valid;  and  it  is  oviy  when  some 
person  attempts  to  resist  its  operation,  and  calls  in  the  aid  of  the  juaidal 
power  to  pronounce  it  void  as  to  him,  his  property,  or  his  rights,  that  the  ob- 
jection of  unconstitutionality  can  be  presented  and  sustained.  Bespeet  for 
the  legislature,  therefore,  concurs  with  well-established  principles  of  law  in 
the  conclusion  that  such  act  is  not  void,  but  voidable  only;  and  it  fbllows,  as 
a  necessary  legal  inference  from  this  position,  that  this  ground  of  avoidance 
can  be  taken  {^vantage  of  by  those  only  who  have  a  right  to  question  the  va- 
lidity  of  the  act,  and  not  by  strangers.  To  this  «ct^nt  only  is  it  necessary  to 
go  in  order  to  secure  and  protect  the  rights  of  all  persons  ^gainst  the  unwar- 
ranted  exercise  of  legislative  power;  and  to  this  extent  only,  therefore,  are 
courts  of  justice  called  on  to  interpose. '^  Wellington  v.  PetitUmenf  ete.,  16 
Pick.  96. 

The  statute  under  consideration  undertakes  to  confer  upon  the  Judiciary  de- 
partment the  power  to  ''supersede,  revoke,  and  annul"  any  ordinance  of  a  ci^ 
or  town,  made  contraiy  to  law,  upon  the  petition  of  10  tax-payers  residing  in 
such  city  or  town;  and  the  defendants  in  error  contend  that  this  statute  au- 
thorizes the  circuit  court  to  annul  an  ordinance  of  a  city  upon  the  ground  that 
it  Is  in  conflict  with  the  organic  law  of  such  dty.  Their  counsel  in  their  brief 
say:  ^^In  this  very  case,  one  side  is  asking  the  oourt  to  pronounce  a  legisla- 
tive enactment  invalid;  the  other  is  doing  the  same  with  reference  to  a  city 
ordinance.  But  the  idea  of  legislation  on  the  part  of  the  oourt  is  not  involved. 
Should  the  objection  prevail  in  either  case,  the  law  or  the  ordinance  is  not  re- 
pealed, but  is  simply  held  for  naught  The  words  employed  indicate  no  thought 
of  transferring  legislative  functions.  A  le^lative  body  repeals  a  law,  and 
rescinds  an  order  or  resolution;  while  courts  reverse,  supersede,  revoke,  or 
annul,  as  the  particular  case  may  require.^  This  is,  I  think,  a  veiy  fair  and 
clear  statement  of  the  exact  point  to  be  decided  by  the  court,  and,  in  m^ 
Judgment,  demonstrates  the  untenable  position  of  the  defendants  in  error. 
They  say  that  a  judgment  in  their  favor  will  not  repeal  the  city  ordinance, 
but  simply  declare  -it  naught.  This  is  nothing  more  than  calling  the  same 
thing  by  different  names.  If  the  ordinance  is  made  naught  for  all  purposes, 
the  effect  is  precisely  the  same  as  if  it  were  repealed.  By  either  process  it  is 
made  a  nullity.  The  claim  of  the  defendants  in  error  requires  them  to  main- 
tain that  the  ordinance  must  be  held  naught  by  the  court  for  all  purposes,  and 
not  merely  for  the  purposes  of  this  proceeding;,  for,  unless  such  is  the  case, 
no  one  will  be  bound  by  the  judgment,  except,  perhaps,  the  petitioners,— cer- 
tainly, no  other  resident  of  the  city  would  be  bound. 

The  counsel  correctly  claim  that  a  legislative  body  repeals  a  law,  and  res* 
cinds*an  order  or  resolution;  but  if  they  intend,  by  the  words  used  in  the 
brief,  that  "courts  reverse,  supersede,  revoke,  or  annul"  a  statute  or  ordi- 
nance, then,  they  are  plainly  incorrect.  A  court  may  reverse,  supersede,  or 
annul  a  Judgment  or  decree;  but  they  can  neither  revoke  a  Judgment  or  de- 
cree after  the  term,  nor  reverse,  supersede,  revoke,  or  annul  a  statute  or  ordi- 
nance for  any  reason,  or  under  any  circumstances,  because  to  do  so  would  be 
the  exercise  of  legislative  power,  which  is  forbidden  by  the  constitution.  But 
if  the  detendants  in  error  do  not  claim  that  a  court  can  reverse  or  annul  a 
statute  or  an  ordinance,  and  thus  render  it  void  for  all  purposes,  and  as  to  aU 
persons,  then  they  necessarily  concede  that  a  Judgment  rendered  in  their  favor 
in  this  proceeding  will  leave  the  operation  of  the  ordinance  unimpeaehed,  and 
in  force  as  to  all  persons  except  themselves.  The  principles  hereinbefore  difr- 
cussed  clearly  establish  that  such  can  be  the  only  legitimate  effect  of  such 
Judgment.  But  this  is  plainly  not  what  the  defendants  in  error  are  contend- 
ing for.    They  claim,  and,  in  order  to  make  this  proceeding  attain  the  object 
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they  seek,  they  mnst  daim,  that  the  effect  of  the  Judgment  shall  be  to  render 
naught  said  ozdinance  as  to  all  persons  and  for  all  purposes;  in  other  words* 
that  the  Judgment  shall  operate  a  repeal  of  the  ordinance.  And  thej  admit 
that  the  repeal  of  a  statute  or  ordinance  is  the  exercise  of  legislative  power. 
The  passing  of  an  ordinance  by  a  city,  as  we  have  already  shown,  is  as  much 
the  exercise  of  legislatiye  power  as  is  the  enactment  of  a  statute  by  a  legisla- 
ture. The  only  difference  is  in  the  extent  of  the  power,  and  not  in  its  quality* 
The  legislature  has  a  general  power  to  pass  any  statute  which  the  sta^  con- 
stitution does  not  forbid,  while  a  city  can  only  exercise  such  legislative  power 
as  it  is  authorized  to  do  by  its  organic  law;  that  is,  its  charter,  and  the  stat- 
utes relating  thereto.  If  either  transcends  its  powers,  the  act  is  voidable,  at 
the  option  <XC  any  party  whose  rights  are  aftected  by  it,  and  will  be  so  declared 
as  to  him  by  the  courts  in  any  suit  or  Judicial  proceeding  by  or  against  him, 
but  to  that  extent  only. 

The  petitioners  do  not  allege  any  personal  grievance  or  special  injury  to 
themselves  or  their  rights.  The  only  basis  of  their  action  is  that  they  are 
residents  and  tax-payers  of  the  city.  Their  proceeding  is  evidently  intended 
to  be  on  behalf  of  all  the  other  residents  and  tax-payers  of  the  city  as  well  as 
themselves.  It  is  not  their  purpose  merely  to  have  said  ordinance  declared 
void  as  to  themselves  only,  but  as  to  the  city  and  all  its  inhabitants.  This  is 
clearly  what  the  legislature  intended,  as  is  apparent  from  the  terms  of  the 
act;  and  that  this  is  what  the  defendants  in  error  intended  is  manifest  upon 
the  face  of  the  petition,  as  well  as  from  the  fact  that  they  rely  upon  the  cases 
of  pTohcaoo  V.  Moundsville,  11  W.  Ya.  501,  and  Wells  v.  Board  of  Eduoa^ 
tiorif  20  W.  Ya.  157.  to  sustain  their  proceeding.  Those  cases  were  proceed- 
ings by  certain  tax-payers,  on  behalf  of  themselves  and  all  other  tax-payers  in 
the  district,  to  supersede  tax  levies,  on  the  ground  that  the  same  were  illegal. 
The  object  of  the  petitioners  in  each  of  those  cases  was  to  wholly  supersede 
and  annul  the  levy.  The  question  of  the  Jurisdiction  of  the  court  was  not 
raised  or  discussed  in  either  of  those  cases,  but  it  was  evidently  conceded, 
upon  the  ground  that  the  proceeding  was  simply  a  summary  remedy,  substi- 
tuted by  statute  for  the  relief  for  which  the  parties  would  have  otherwise  had 
an  undoubted  right  to  resort  to  a  court  of  equity.  Williama  v.  Catmty  Courts 
26  W.  Ya.  488.  The  proceeding  here  is  very  different  from  those  cases.  Here, 
the  petitioners  could  not  have  resorted  to  a  court  of  equity  for  the  redress  they 
claim.  They  seek  to  annul  a  law,  and  not  to  supersede  a  levy.  The  objects 
here  and  there  are  not  analogous,  but  radically  different.  The  objects  in  those 
cases  was  to  prevent  the  collection  of  an  illegal  tax;  while  here  it  is  to  re- 
verse, revoke,  and  annul  a  law,  or,  what  is  the  same  thing,  to  repeal  a  city 
ordinance.  The  action  there  sought  was  Judicial ;  while  the  purpose  attempted 
here  is  purely  legislative,  and  expressly  forbidden  by  the  constitution. 

For  the  foregoing  reasons,  I  am  clearly  of  opinion  that  so  much  of  chapter 
72,  Acts  1875,  as  attempts  to  confer  upon  circuit  courts  the  power  to  "super- 
sede, revoke,  or  annul"  an  ordinance  of  a  city,  is  unconstitutional,  because 
the  power  so  attempted  to  be  conferred  upon  said  courts  is  legislative  in  its 
character.  The  circuit  court  of  Ohio  county  therefore  erred  in  overruling  the 
motion  to  dismiss  the  petition  of  J.  B.  Shepherd  and  others,  and  for  that  rea- 
son the  Judgment  of  said  court  must  be  reversed,  and  said  petition  dismissed, 
with  costs. 

JoH2iBioM,  Gbebm,  and  Woods,  JJ.,  concurred. 
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(30  W.  Va.  424) 

BOABD   OF  EdUOATION   OOP    BABKEB    DiST.  «•  BOABD  OF    BDVOATION   OV 

Valley  Dist. 
(Supreme  Caum  of  Appeals  of  West  VirgifnUu    November  19, 18S7.) 

L  SOHOOLS  AND  SCHOOI/^DlSTRIGTS— Ck>RFORATB  DnTIB8. 

Public  duties  are  required  of  such  corporations  as  counties  and  districts,  as  a  part 
of  the  machinery  of  the  state  government,  and,  in  order  that  they  mav  properly  per- 
form these  duties,  they  are  invested  with  certain  corporate  powers ;  out  tlieir  funo- 
Uons  are  wholly  of  a  public  nature,  and  they  are  at  all  times  subject  to  the  will  of 
the  legislature  unless  restrained  by  the  constitution. 

&  Samb— Division  of— Distbibution  of  Funds. 

Upon  the  division  of  an  old  publie  corporation,  and  the  creation  of  a  new  one,  oak 
of  a  piurt  of  its  inhabitants  and  territory,  the  legislature  may  provide  for  an  equi- 
table appropriation  or  division  of  the  corporate  property,  and  impose  upon  the  new 
corporation  or  upon  the  people  and  territory  thus  disanneTed,  the  obligation  to  pay 
an  equitable  proportion  of  the  corporate  debts. 

a  samb. 

Where  the  legislature  does  not  prescribe  any  regulation  for  the  apportionment  of 
the  property,  or  that  the  new  corporation  shall  pay  any  portion  ox  the  debt  of  the 
olcL  the  old  corporation  will  hold  all  the  corporate  property  within  her  new  limiti| 
ana  be  entitled  to  all  the  debts  due  the  old  corporation,  and  is  responsible  for  all 
the  debts  of  the  corporation.  <^y<ftt.tng  before  and  at  the  time  of  the  division ;  and  the 
new  corporation  wul  hold  all  the  corporate  property  falling  within  her  boundaries, 
to  which  the  <M  corporation  will  have  no  daim. 

4.8AMB. 

The  powers  ezerdsed  In  the  division  of  publio  corporations  being  porelv  legisla- 
tive, the  power  to  prMcribe  the  rule  by  wmch  the  property  of  the  corporauon  shall 
be  divided,  and  the  debts  apportioned,  being  indcfental  to  the  power  to  divide  the 
territory,  must  also  be  strictly  legislative,  and  the  courts  have  no  authority  over  the 
8ub;ect,and  can  only  constme  the  act  of  the  legialataxe,  and  see  that  the  legislatiYe 
will  is  carried  into  efleot. 
lb  Samb. 

The  legislature  had  the  riffht  to  confer  its  power  to  divide  pubUo  oorjiorations  on 
the  couiay  court,  and  though,  in  the  act  conierrinff  such  power,  it  gave  no  direc- 
tions as  to  the  apportionment  of  the  property  and  debts  of  the  old  oonioration,  yet^ 
as  inddent  to  the  power  granted,  the  county  court  had  the  samejpower  m  that  regard 
as  eidsted  in  the  legislature  before  the  act  was  passed ;  and  if  such  court  divide  a 
district,  and,  by  the  order  making  such  division,  was  silent  as  to  the  apportionment 
of  corporate  property  and  debts,  the  same  result  would  follow  as  if  the  district  had 
been  mvided  oy  the  legislature,  and  the  act  was  silent  as  to  the  apportionment  of 
the  corporate  property  and  debts  of  the  old  corporation, 
t.  Bamb. 

The  county  court  of  Barbour,  by  authority  vested  in  It  t^  section  19,  e.  6,  Acts 
18S1,  divided  the  old  education  district  of  Barker,  and  from  said  territory  created  a 
new  district  called  **  Valley  District, "  and  said  order  of  division  was  silent  as  to  the  ap- 
portionment of  the  corporate  property  and  debts  of  Barker  district  At  the  time  of 
such  division.  Barker  olstriot  owed  a  debt  of  over  $1,100,  which  it  paid,  and  filed  its 
bill  against  the  board  of  education  of  the  new  Valley  district  for  contribution.  Held, 
that  by  said  order  of  division,  Barker  district  held  all  the  corporate  property  within 
its  new  limits,  and  valley  district  all  the  corporate  property  within  its  ooundaries, 
and  the  old  or  Barker  district  was  entitled  to  all  the  debts  due  it,  before  and  at 
the  time  of  the  division,  and  liable  to  pay  all  its  debts,  and  had  no  claim  on  Val- 
ley district  for  contribution,  and  the  decree  requiring  Valley  district  to  pay  a  part  of 
the  debt  was  reversed  and  tne  bill  dismissed. 

i4/Ua2m9cbyathe^Cotirt) 

Appeal  from  circuit  court,  Barbour  county;  W.  T.  lOB.  Judge. 

The  board  of  education  of  Barker  district,  plaintiff,  sued  the  board  of  eduoa- 
tion  of  Valley  district,  defendant,  to  recover  money  claimed  to  be  due  as  a  part 
of  the  old  Barker  district,  of  which  defendant  was  once  a  part.  Judgment  for 
9698.47  for  plaintiff.    Defendant  appealed. 

Dayton  <&  TeteVf  for  appellant.    T.  A.  Bradford^  for  appellee. 

Johnson,  P.  J.  On  the  twenty-seventh  day  of  June,  1881,  the  county  court 
of  Barbour  county  in  proper  form,  and  with  proper  parties  before  it,  entered 
the  following  order:  "That  a  new  district  be,  and  the  same  is  hereby*  estab- 
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lisbed  out  of  Barker  district,  including  and  composed  of  the  territory  of  sa.d 
Barker  district  lying  on  the  west  side  of  the  Tygaste  Valley  river  and  bounded 
as  follows.  [Here  the  boundary  is  inserted.]  Said  district  shall  be  known 
as  and  called  'Valley  District/  "  etc. 

Before  the  division,  the  board  of  education  of  the  old  or  Barker  district, 
had  built  a  number  of  school-houses,  and  in  payment  of  balance  therefor  had 
executed  two  promissory  notes,  one  for  8625,  dated  the  eleventh  day  of  Decem- 
ber, 1869,  payable  five  years  after  date,  to  Loronzo  Denton  and  Daniel  C. 
Wilmoth,  with  interest  from  date;  the  other  for  $475,  bearing  the  same  date, 
payable  6ve  years  after  date,  to  Daniel  C.  Wilmoth,  with  interest  from  date. 
The  plaintiff  board  of  education  of  Barker  district  filed  its  bill  at  January 
rules,  1884,  in  the  circuit  court  of  Barbour  countyy  in  which  it  set  out  the 
above  facts,  and  exhibited  the  copy  of  the  order  of  the  county  court  dividing 
said  district,  and  also  copies  of  said  two  notes.  The  bill  further  alleges  thiat 
fifteen  school-houses  had  been  built  in  the  said  district,~six  in  what  is  now 
the  new  district,  and  nine  in  the  old;  that  the  six  cost  $3,318.65,  and  the  nine, 
$4,661.16;  that  the  cost  of  building  all  said  school-houses  had  long  since  been 
paid  by  the  plaintiff,  before  the  division,  except  the  sum  of  $1,1^,  and  that 
this  debt  would  also  have  been  paid  before  said  division,  but  it  was  involved  in 
a  tedious  chancery  suit  between  other  parties,  and  the  said  Barker  district  did 
not  know  to  whom  to  make  payment,  and  therefore  chose  to  wait  the  termina- 
tion of  said  suit;  that  at  the  time  of  the  division,  in  1881,  the  taxable  property 
in  what  is  now  Barker  district  amounted  to  the  sum  of  $156,910.29,  and  the  tax- 
able property  in  what  is  now  Valley  district  to  the  sum  of  $100,790.13,  and  that 
the  aggregate  of  all  the  taxable  property  in  the  old  territory  of  Barker  district 
was,  at  that  time,  $257,700.42;  and  that  the  said  debt  of  $1,150,  (it  should  be 
$1,100.)  with  the  interest  thereon,  constitutes  a  charge  on  all  the  property  in 
both  of  said  districts.  The  plaintiff  represents  that  it  ''has  paid  nearly  the 
whole  of  the  said  debt  of  $1,150,  together  with  the  interest  thereon  accrued, 

which  amounts  to  a  large  sum  of  money,  to-wit,  to  the  sum  of  $ •  and 

for  the  balance  she  has  levied  a  sufficient  sum  upon  the  tax-payers  of  her  dis- 
trict to  liquidate  the  whole  debt;"  that  it  has  by  all  the  means  in  its  power 
sought  an  amicable  settlement  of  said  debt  with  the  defendant,  but  it,  acting 
on  the  mistaken  idea  that  the  plaintiff  is  responsible  for  the  whole  debt,  has 
refused  to  settle.  The  debt  was  incurred  in  1869,  long  before  the  new  district 
was  created.  The  plaintiff  is  advised  that  it  has  a  right  to  come  into  this 
court  and  ask  that  the  said  defendant  be  compelled  to  pay  the  plaintiff  its  just 
proportion  of  said  debt,  and  interest  thereon;  "and  that  the  portion  of  said 
debt  which  the  said  defendant  should  be  required  to  pay  should  bear  auch  a 
proportion  to  the  whole  debt  as  her  taxable  property  bore  to  the  aggregate 
amount  of  all  the  taxable  property  in  both  of  said  districts  in  the  year  1881, 
which  will  be  about  $450,  with  interest  thereon  from  the  eleventh  day  of  De- 
cember, 1869."  The  prayer  of  the  bill  is  that  the  cause  be  referred  to  a  com« 
missioner,  with  instructions  to  state  and  settle  the  accounts  between  the  plain- 
tiff and  defendant,  and  that  plaintiff  should  have  a  decree  for  the  amount  so 
ascertained,  and  for  general  relief.  On  the  twelfth  day  of  March,  1884,  the 
defendant  demurred  to  the  bill,  which  was  overruled. 

On  the  nineteenth  day  of  July,  1884,  an  order  was  made  referring  the  cause 
to  Commissioner  J.  L.  Holt,  who  was  directed  to  ascertain  and  report  what 
proportion  of  the  debt  of  $1,150,  mentioned  in  the  bill,  the  defendant  ought 
to  pay,  and,  in  making  said  settlement,  he  should  have  reference  to  the  taxa- 
ble values  in  said  district  of  Barker  before  the  same  was  divided,  and  also  the 
taxable  values  in  both  said  districts  since  the  division. 

On  the  seventeenth  day  of  October  the  defendant  answered,  insisting  on  its 

demurrer,  and  resting  its  defense  on  the  ground  that  the  better  and  more  costly 

school-houses  had  been  built  in  what  is  now  Barker  district,  and  that  the 

house  for  which  the  debt  was  Incurred  is  in  the  old  territory,  and  that  the 

v.48.E.no.9 — 41 


Digitized  by 


Google 


642  SOUTHEASTERN  REPORTER.  [W.Va* 

district  had  collected  debts  due  to  it  at  the  time  of  the  division,  and  appropri- 
ated  this  money  to  its  own  use,  etc. 

Ck)mmissioner  HaU  made  his  report,  to  which  there  were  exertions,  whidi 
were  overruled,  but  at  the  October  term,  1885,  the  court,  after  overruling  the 
exceptions,  referred  the  cause  to  Commissioner  Peck,  with  the  same  instructions 
as  to  the  former  commissioner,  and  further  to  ascertain  and  report  "wtiat 
proportion  of  credit  said  defendant  is  entitled  to  receive,  if  any,  on  account 
of  any  payments  that  may  have  been  made  to  .the  plaintiff  of  debts  due  to  the 
district  of  Barker"  before  the  division.  Commissioner  Peck  reported  the 
amount  due  to  Barker  district  on  the  eleventh  day  of  May,  1886,  $698.47. 

To  this  report  three  exceptions  were  filed — FiraU  because  the  basis  adopted 
by  the  commissioner  is  not  the  true  basis  upon  which  the  settlement  should 
be  made;  second,  because  said  commission  has  failed  to  report,  as  requested, 
the  settlement  upon  a  basis  of  population,  enumeiation,  and  area;  third,  be- 
cause no  notice  is  taken  of,  and  credit  given  for,  the  largely  disproportionate 
amount  of  repairs  done  in  Barker  over  Valley  district  when  the  two  were 
one  district. 

On  the  fourteenth  day  of  July,  1886,  the  cause  was  heard,  on  papers  for- 
merly read,  etc.,  and  on  the  report  of  Commissioner  Peck,  and  the  exceptions 
thereto;  which  exceptions  were  overruled,  and  the  report  confirmed,  and  a 
personal  decree  rendered  against  thedefendant  for  •698.47,  with  interest  from 
the  eleventh  day  of  May,  1886,  and  costs. 

From  this  decree  the  defendant  appealed.  The  first  error  assigned  is  the 
overruling  the  demurrer,  because  it  is  insisted  that  the  plaintiff  had  a  com- 
plete and  adequate  remedy  at  law.  In  answer  to  this  it  is  said,  by  counsel  for 
appellee,  that  "the  auxiliary,  concurrent,  and  exclusive  jurisdiction  of  courts 
of  equity  is  so  extensive  that  it  is  almost  impossible  to  mention  the  numerous 
subjects  of  which  they  take  cognizance.  The  subjects  of  partnership  and 
contribution  are  peculiarly  within  such  jurisdiction,  and  it  is  believed  that  the 
winding  up  of  the  affairs  of  corporations,  whether  private  or  municipal,  is  a 

E roper  subject  for  the  exercise  of  equitable  jurisdiction.  Therefore  equity 
ad  jurisdiction  of  this  suit,  and  it  is  insisted  that  it  was  the  proper  forum  in 
which  to  settle  the  proper  question  involved  in  it.  **  It  Is  insilsted  by  counsel 
for  appellant  that,  if  equity  had  jurisdiction  at  all,  it  was  to  take  and  settle  an 
account,  and  it  is  claimed  by  him,  under  the  authorities,  that  it  does  not  fall 
within  that  branch  of  equity  jurisdiction,  as  the  accounts  are  not  complicated, 
and  no  discovery  is  sought. 

Counsel  on  both  sides  have  entirely  misconceived  the  true  question  involved 
in  this  controversy,  and  no  authority  has  been  cited  on  that  question.  The 
true  question  is,  if  there  was  not  by  the  power  that  made  the  division  of  the 
district  any  apportionment  of  the  debts  owed  by  the  old  district,  whether  any 
suit  or  action  wiU  lie  to  compel  the  new  district  to  pay  any  part  of  the  old 
debt.  Corporations  of  the  kind  here  designated  •'school-districts"  are  properly 
denominated  public  corporations,  for  the  reason  that  they  are  but  parts  of  the 
machinery  employed  in  carrying  on  the  affairs  of  the  state;  and  it  is  well- 
settled  law  that  the  charters  under  which  such  corporations  are  created,  may 
be  chansed,  modified,  or  repealed,  as  the  exigencies  of  the  public  service  or 
the  public  welfare  may  demand.  2  Kent,  Comm.  (12th  Ed.)  805;  Ang.  A 
A.  Corp.  §  81;  MeKim  v.  Odwn,  8  Bland,  407;  8t.  LouU  v.  Allen,  13  Mo. 
400;  School  V.  Tatman,  13  HI.  27;  Tarmoutk  v.  8kUHng8,45  Me.  141;  Lara- 
mie Co.  V.  Albany  Co.,  92  U.  S.  307. 

Such  corporations  are  composed  of  all  the  inhabitants  of  the  territory  in- 
cluded in  the  political  organization ;  and  the  attribute  of  individuality  is  con- 
ferred on  the  entire  mass  of  such  residents,  and  it  may  be  modified  or  taken 
away  at  the  mere  will  of  the  legislature,  according  to  its  own  views  of  public 
convenience,  and  without  any  necessity  for  the  consent  of  those  composing 
tite  body  politic.    1  Greenl.  £v.  (r2th  £d.)  g  881;  Larimie  Co.  v.  Albany  Co., 
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9upra.  Publie  duties  are  required  of  such  corporations  as  a  pait  of  the  ma- 
chinery  of  the  state,  and,  in  order  that  they  may  be  able  to  perform  their  duties* 
they  are  invested  with  certain  corporate  powers ;  but  their  f  dnetions  are  wholly 
of  a  public  nature,  and  they  are  at  all  times  subject  to  the  will  of  the  legisla- 
ture, unless  restricted  by  the  constitutian.  Londonderry  v.  Derry,  8  N.  H, 
3^;  People  v.  Draper,  15  N.  Y.  532;  Sill  v.  Oominff,  Id.  297;  Smith  v. 
Village  of  Adrian,  1  Mich.  495;  State  v.  Mayor,  etc.,  24  Ala.  701;  City  of 
Olney  v.  Hartey,  60  Dl.  453;  Barkley  v.  Levee  Commissioners,  93  U.  S.  258; 
Sangamon  Co.  v.  City  of  Springfield,  63  TU.  66;  Tovm  qfGrcmhy  v.  Thurston, 
23  Conn.  416;  Tvion  of  Miltoaulcee  v.  City  of  MilioauTcee,  12  Wis.  9d;  County 
of  Richland  v.  County  of  Larorence,  12  111.  1;  No^'th  TarmotUh  v.  Shilling; 
45  Me.  133;  Ift.  Pleasant  r. Beckwith,  100  U.  S.  514;  Qorhamr.  Springfield, 
21  Me.  58;  People  y.  Morrell,  21  Wend.  563;  Beckwith  v.  Racine,  7  Biss. 
142;  Wade  v.  City  of  Richmond,  18  Grat.  683;  Burns  v.  Clarion  Co,,  62  Pa. 
St.  422;  Bunmore's  Appeal,  52  Pa.  St.  375;  People  v.  Pinckney,  32  N.  Y.  377; 
City  of  St.  Louis  v.  Russell,  9  Mo.  507. 

But  upon  the  division  of  an  old  public  corporation,  and  the  creation  of  a  new 
one  out  of  a  part  of  its  inhabitants  and  territory,  the  legislature  may  provide 
for  an  equitable  appropriation  or  division  of  the  corporate  property,  and  im- 
pose upon  the  new  corporation,  or  upon  the  people  and  territory  thus  dis- 
annexed,  the  obligation  to  pay  an  equitable  proportion  of  the  corporate  debt. 
1  Dill.  Mun.  C5oip.  8  189;  Bristol  v.  New  Chestei-,  3  ST.H.  624;  Londonderry 
V.  Derry,  8  K.  H.  &0;  Love  v.  Schenck,  12  Ired.  304;  Commissioners  Sedg^ 
wiek  Co.  y.  Bailey,  11  Kan.  681;  School  Soc,  v.  Scliool  Soc.,  14  Conn.  457» 
Bridge  Co.  T.  Toton  qf  East  Har(ford,  16  Conn.  149;  Town  of  Qranhy  v. 
Thurston,  23  Conn.  417;  North  Heamstead  v.  Heamstead,  2  Wend.  109; 
Town  €f  Milwaukee  v.  City  of  Milwaukee,  12  Wis.  93;  Larami6  Co.  v.  AU 
bany  Co.,  92  U.  8.  307. 

In  Bristol  ^.  New  Chester,  8  N.  H.  524,  sttpra,  Richardson,  0.  J.,  said:  "The 
power  to  divide  towns  is  strictly  legislative,  and  the  power  to  prescribe  the 
mle  by  which  a  division  of  the  property  of  the  old  town  shall  be  made  is  in- 
cident to  the  power  to  divide  the  territory,  and  is  in  its  nature  purely  legisla. 
tive.  No  general  rule  can  be  prescribed  by  which  an  equal  and  just  division, 
in  such  cases,  can  be  made.  Such  a  division  must  be  founded  upon  the  cir* 
cumstances  of  each  particular  case. ** 

In  the  case  cited  from  14  Conn,  supra,  Williams,  C.  J.,  said:  "The  legis- 
lature, upon  the  division  of  towns  and  school  societies,  have  always  exercised 
the  power,  so  far  as  we  are  informed,  of  making  an  equitable  arrangement  as 
to  the  common  property  and  common  burdens,  and  unless  this  power  is  taken 
away  by  the  constitution  it  must  exist  as  before.  *  *  *  If  the  right  re- 
mains in  the  legislature  of  taking  away  from  such  corporations  a  portion  of  their 
inhabitants  for  whose  use  the  funds  were  given,  it  would  seem  to  follow  that 
they  must  have  a  right  to  apportion  these  in  such  a  manner  as  to  do  equal 
Justice  to  all  concerned;  always  taking  care  not  to  violate  the  intent  of  a  donor 
thereby,  which  would  not  be  allowed,  efven  to  legislative  authority.**  Where 
the  legislature  does  not  prescribe  any  regulations  for  any  apportionment  of 
the  property,  or  that  the  new  corporation  shall  pay  any  portion  of  the  debt  of 
the  old,  the  old  corporation  will  hold  all  the  corporate  property  within  her  new 
limits,  and  be  entitled  to  all  the  claims  owing  to  the  old  corporation,  and  is 
responsible  for  all  the  debts  of  the  corporation  existing  before  and  at  the  time 
of  the  division,  and  the  new  corporation  will  hold  all  the  corporate  property 
falling  within  her  boundaries,  to  which  the  old  corporation  will  have  no  claim. 
1  Dill.  Mun.  Corp.  §  189;  Laramie  Co.  v.  Albany  Co.,  92  U.  S.  307;  North 
Yarmouth  v.  Shillings,  45  Me.  141 ;  GhreenvilU  v.  Mason,  53  K.  H.  515;  People 
V.  Trwstees  of  Schools,  86  HI.  613;  Tovm  ofDepere  v.  Tovm  ofBellevue,  81 
Wis.  120.  In  the  last-named  case  it  was  held  that  if  a  part  of  the  territory 
and  inhabitants  of  a  town  are  separated  from  it  by  annexation  to  another,  or 
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by  the  creation  of  a  new  corporation,  the  remaining  part  of  the  town,  or  the 
forcher  corporation,  retains  all  its  property  and  franchises,  and  remaim  sukjeet 
to  all  its  ohligatUmSt  unless  some  express  provision  to  the  contrary  is  inade 
by  the  act  authorizing  the  separation. 

In  Laramie  Co.  v.  Albany  Co,,  92  U.  S.  307,  which  we  have  already  cited 
several  times,  the  very  able  opinion  of  Mr.  Justice  Clifford  shows  the  cor- 
rectness of  the  several  propositions  we  have  announced.  In  that  case  it  was 
held,  unless  the  constitution  of  a  state  or  the  organic  law  of  a  territory  other- 
wise prescribes,  the  legislature  has  the  power  to  diminish  or  enlarge  the  area 
of  a  county  whenever  the  public  convenience  or  necessity  requires;  and  that 
where  the  legislature  of  Wyoming  territory  organized  two  new  counties,  and 
included  in  their  limits  a  part  of  the  territory  of  an  existing  county,  but  made 
no  provision  for  apportioning  debts  or  liabilities,  that  the  old  county,  being 
solely  responsible  for  the  debts  and  liabilities  it  had  previously  incurred,  had, 
on  discharging  them,  no  claim  on  the  new  counties  for  contribution. 

Where  a  municipal  corporation  is  legislated  out  of  existence,  and  its  terri- 
tory annexed  to  other  corporations,  it  has  been  held  that  unless  the  legisla- 
ture otherwise  provides,  these  other  corporations  become  entitled  to  all  its 
property  and  immunities,  and  are  severally  liable  for  a  proportionate  share  of 
all  its  then  subsisting  legal  debts,  and  vested  with  its  power  to  raise  revenue 
wherewith  to  pay  them,  by  levying  taxes  upon  the  property  transferred,  and 
the  persons  residing  thereon ,  and  that  the  remedy  of  the  creditors  of  the  ex- 
tinguished corporation  is  in  equity  against  the  corporations  succeeding  to  its 
property  and  powers.    Mt.  Pleasant  v.  Beckvdth,  100  U.  S.  614. 

It  has  always  been  held  where  the  legislature,  having  in  the  act  dividing  a 
town,  and  incorporating  a  part  of  it  into  a  new  town,  enacted  that  the  latter 
town  should  be  holden  to  pay  its  proportion  towards  the  support  of  all  paupers 
then  on  expense  in  the  old  town,  which  it  did  for  two  years,  after  which^  on 
petition  of  the  new  town,  another  act  was  passed  exonerating  this  town  from 
such  liability  in  future,  that  the  lattor  act  was  unconstitutional  and  void,  as 
it  impaired  the  obligation  of  the  contract  created  by  the  original  act  of  divis- 
ion and  incorporation.    Bowdoinham  v.  Richmond^  6  Me.  112. 

From  what  we  have  said,  the  power  exercised  in  the  division  of  public  cor- 
porations being  purely  legislative,  and  the  power  to  prescribe  the  rule  by 
which  the  property  of  the  corporation  shall  be  divided,  and  its  debts  appor- 
tioned* being  incident  to  the  power  to  divide  the  territory,  must  also  be  strictly 
legislative.  The  courts  have  no  authority  over  the  subject,  and  can  only  con- 
strue the  act  of  the  legislature  and  see  that  the  legislative  will  is  carried  into 
effect  Bristol  v.  New  Chester ^  8  N.  H.  524;  Overseers  of  Norwich  v.  Over^ 
seers  cf  New  Berlin,  18  Johns.  382;  City  cf  St,  Louis  v.  Rtcssell,  9  Mo.  507, 
top  p.  299. 

There  is  no  restrictive  power  found  in  our  constitution,  as  to  the  division  of 
public  corporations,  except  as  to  the  formation  of  new  counties.  That  restric- 
tion is  in  the  language  following:  "No  new  county  shall  hereafter  be  formed 
in  this  state  with  an  area  less  than  four  hundred  square  miles,  nor  with  a 
population  of  less  than  six  thousand;  nor  shall  any  county  from  which  a 
new  county,  or  part  thereof,  shall  be  taken,  be  reduced  in  area  below  four 
hundred  square  miles,  nor  in  population  below  six  thousand;  nor  shall  any 
new  county  be  formed  without  the  consent  of  a  majority  of  the  voters  resid- 
ing within  the  boundaries  of  the  proposed  new  county,  and  voting  on  the 
question."    CJonst.  art.  9,  §  8. 

But  it  may  be  said  that  the  legislature  did  not  pass  any  act  providing  for 
the  division  of  the  district,  and  therefore  the  authorities  we  have  cited  do  not 
apply.  But  the  legislature  did  pass  the  following  statute  authorizing  the  di- 
vision of  districts:  ''Whenever  the  county  court  of  a  county  shall  deem  it  ad- 
visable to  change  the  boundary  line  between  two  or  more  districts,  or  to  es- 
tablish a  new  Strict  out  of  another  or  two  or  more  districts,  or  to  consol- 
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idate  two  or  more  existing  districts  into  one,  it  may  make  such  change,  estab- 
lishment, or  consolidation  by  an  order  entered  of  record;  and,  if  a  surveyor  be 
deemed  necessary,  may  employ  the  surveyor  of  lands  for  the  county,  or  any 
other  competent  surveyor,  who  shall  survey  and  make  a  plat  of  the  several 
districts  as  the  same  are  thus  altered,  on  which  the  new  lines  shall  be  plainly 
delineated,  noting  pai-ticularly  such  places  of  notoriety  or  prominent  objects 
through  or  by  which  such  lines  pass,  and  return  such  plat  and  description  to 
such  court:  and  the  same  shall  be  filed  in  the  clerk's  office  of  such  court,  and 
recorded  by  the  clerk."  Chapter  5,  Acts  1881,  §  19;  chapter  39,  Warth,  Code, 
§19. 

In  Wright  v.  JSfagle,  101  U.  S.  794,  it  was  held  that  "a  grant  of  a  franchise 
in  some  form  is  necessary  to  enable  an  individual  to  establish  and  maintain  a 
toll-bridge  for  public  travel."  The  legislature  of  a  state  alone  has  authority 
to  make  such  a  grant.  It  may  exercise  this  authority  by  direct  legislation,  or 
through  agencies  duly  established,  having  power  for  that  purpose.  The  grant, 
when  made,  binds  the  public,  and  is  directly  or  indirectly  the  act  of  the  state. 
The  easement  is  a  legislative  grant,  whether  made  by  the  legislature  itself  or 
by  any  one  of  its  properly  constituted  instrumentalities." 

In  Mason  v.  Bridge  Co.,  17  W.  Ya.  396,  this  court  held  that  franchises  and 
corporate  rights  granted  indirectly  by  the  state,  through  instrumentalities  pro- 
vided by  general  laws  for  such  purposes,  are  the  same  in  effect  as  if  the  power 
conferring  such  franchises  and  rights  had  been  exercised  directly  by  the  state 
itself.  Shepherd  v.  City  of  Wheeling,  ante,  635.  When  the  legislature  passed 
the  statute  it  conferred  on  the  county  court  the  same  power  to  divide  districts 
as  it  possessed  itself,  and  the  incident  to  that  power  went  with  it  to  make 
provision  for  apportionment  of  the  property  owned  by  the  district,  and  also 
whether  the  new  district  should  pay  any  part  of  the  old  debt,  and,  if  so,  how 
much. 

As  the  court  was  silent  on  this  subject  when  the  division  was  made,  it  fol- 
lows that  the  old  district  of  Barker  held  all  the  corporate  property  within  its 
limits,  was  entitled  to  collect,  and  appropriate  to  its  corporate  use,  all  claims 
due  the  district,  and  was  bound  for  all  the  existing  indebtedness  of  the  dis- 
trict. The  new  district  of  Valley  was  entitled  to  hold  all  the  corporate  prop- 
erty of  the  old  district  which  on  the  division  fell  within  its  bounds,  and  was 
not  liable  for  any  of  the  indebtedness  of  the  old  district;  and  if  Barker  district 
has  paid  all  of  the  indebtedness  of  the  district  existing  at  the  time  of  division, 
it  has  no  claim  against  Valley  district  for  contribution.  The  decree  of  the 
circuit  court  is  reversed,  and  the  bill  dismissed. 

Gbesn,  Snyder,  and  Woods,  JJ.,  concurred. 

(SO  W.  Va.  382) 

State  v.  Ball. 
(Sufyreme  Cowrt  of  Appeals  of  West  Virginia,    November  19, 1887.) 
1.  Ldhtation  of  Actionb^Cbiminai.  Prosecution— Indictment. 

If  an  indictment  for  an  offense,  the  prosecution  of  which  is  by  statute  limited  to 
a  certain  time  after  the  offense  was  committed,  shows  upon  its  face  that  at  the  time 
the  indictment  was  found  the  prosecution  of  the  offense  was  barred  by  such  statute, 
it  is  fatally  defective,  and  the  defendant  may  take  advantage  of  such  defect  of  mc  • 
tion  to  quash  the  indictment,  or  by  demurrer  thereto,  or  by  motion  in  arrest  of  judg> 
ment. 
%.  Sake. 

An  indictment  found  on  the  eighth  day  of  April,  1884,  for  adultery  and  fornica- 
tion, which  charged  the  defendant  with  committing  the  offense  on  the  tenth  day  of 
March,  1888,  upon  general  demurrer  thereto  is  f atauy  defective. 
S.  Indictment— Requisites  of. 

Every  indictment  must  show  upon  its  face  that  some  public  law  of  the  state  has 
been  violated,  and  that  the  offender  has  been  indicted  therefor,  in  the  manner  and 
within  the  time  prescribed  by  the  law  of  the  land. 
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4.  Sajce—Deuobbeb  TO-^OBJBcnoirs  Bbouoht  up. 

Where  a  party  is  Indicted  in  this  state  he  may  demur  to  the  indictment  and  upon 
snch  demurrer  take  advantage  of  all  defects  therein  to  the  same  extent  ne  may  do 
by  motion  in  arrest  of  judgment. 

ftb  Sajo— DBmoTS—OBJBcnoNS,  how  Raised. 

Where  an  indictment  is  so  defecUye  that  any  judgment  thereon  rendered  against 
the  defendant  would  be  erroneous^  he  may  take  advantage  of  such  defect  by  motioii 
to  quash  the  indiotment,  or  by  demurrer  thereto,  or  by  motion  in  arrest  of  judgment. 

0.  Same. 

While  the  motion  in  arrest  of  judgment  has,  by  section  11  of  chapter  158  of  the 
Code,  been  rendered  less  effectual  than  it  was  at  common  law,  yet  the  remedy  by 
demurrer  to  the  Indictment  remains  unimpaired,  and  may  be  resorted  to  in  all  oases 
where  the  defendant  is  entitled  to  move  in  arrest  of  judgment. 

7.  Criminal  Law— Appeai/— Presumption— Change  in  Date  of  Indictment. 

Where  an  original  indictment  is  brought  before  the  appellate  court,  and  it  appears 
upon  inspection  thereof  that  the  date  of  the  year  in  which  the  offense  is  charged  to 
have  been  committed  has  been  changed,  the  appellate  court,  in  the  absence  of  any- 
thing in  the  record  to  show  when  the  change  was  made,  will  presume  that  the  same 
was  made  before  the  finding  of  the  indictment. 

iaylldlms  by  the  Court.) 

Error  to  circuit  court,  Logan  county. 

On  the  eighth  day  of  April,  1884,  Elizabeth  Ball  was  indicted  in  the  circuit 
court  of  Logan  county,  for  adultery  and  fornication.  The  indictment  was  in 
the  words  and  figures  following:  "The  grand  jurors  of  the  state  of  West  Vir- 
ginia, in  and  for  the  body  of  the  county  of  Logan,  upon  their  oaths  present 
that  Elizabeth  Ball,  on  the  tenth  day  of  March,  1888,  at  the  county  aforesaid, 
did  commit  adultery  and  fornication  with  Adam  Browning,  against  the  peace 
and  dignity  of  the  state."  At  a  circuit  court  held  for  Logan  county  on  the 
eighth  of  July,  1884,  the  following  order  was  made  and  entered  in  the  cause: 
^This  day  came  as  weU  the  state  by  her  attorney  as  the  defendant  by  her  at- 
torneys, who  demurred  to  the  indictment  in  this  cause,  which  demurrer  is 
oYerruled,  and  thereupon  the  defendant  for  pleasaith  she  is  not  guilty  in  man- 
ner and  form  as  the  state,  in  her  indictment  against  her,  hath  alleged,  and  of 
this  she  puts  herself  upon  the  country,  and  the  state  doth  the  like;  and,  neither 
party  requiring  a  jury,  the  law  and  facts  were  submitted  to  the  court,  who, 
after  hearing  the  evidence,  finds  the  defendant  guilty,  and  assessed  her  fine  at 
twenty  dollars.  It  is  therefore  considered  by  the  court  that  the  state  recover 
of  the  defendant  the  sum  of  twenty  dollars  fine  in  form  aforesaid  assessed  to- 
gether with  her  costs  by  her  about  her  prosecution  In  this  behalf  expended, 
and  a  capias  pro  fine  is  awarded  therefor."  To  this  judgment  the  defendant 
has  obtained  a  writ  of  error  and  supersedeas. 

J.  A.  Bing,  for  plaintiff  in  error.  Alfred  CaldtoeU,  Atty.  Gen.,  for  the 
State. 

WoODB,  J.,  {after  stating  the  facts  as-ahove. )  The  plaintiff  in  error  insists 
that  the  court  erred  to  her  prejudice — First ^in  overruling  her  demurrer;  and, 
second,  in  rendering  said  judgment  against  her.  The  defendant  in  error  having 
in  this  court  suggested  a  diminution  of  the  record,  a  certiorari  wdA  awarded  to 
the  clerk  of  the  circuit  court  of  Logan  county  requiring  him  forthwith  to  re- 
turn to  this  court  the  original  indictment  found  by  the  grand  jury  of  said 
county  against  said  Elizabeth  Ball.  In  this  way  the  original  indictment  as 
well  as  the  copy  thereof  contained  in  the  transcript  of  the  record,  is  now  be- 
fore us.  The  indictment  upon  its  face  shows  that  the  alleged  offense  was 
committed  on  the  tenth  of  March,  1888,  more  than  one  year  before  the  same 
was  found,  and  was  therefore  barred  by  the  tenth  section  of  chapter  152  of 
the  Code,  which  declares:  *' A  prosecution  for  a  misdemeanor  (other  than  for 
petit  larceny,  or  for  committing,  or  procuring  another  to  commit,  perjury,) 
shall  be  commenced  within  one  year  next  after  there  was  cause  therefor." 
Upon  inspection  of  the  original  indictment,  the  date  of  the  commission  of  this 
offense  ia  the  tenth  of  Maich,  1883,  but  it  is  apparent  that  this  date  as  at  first 
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written  was  "1884,'' and  if  that  was  the  correct  date  when  the  indictment 
was  found,  the  offense  would  not  have  been  barred.  When  and  by  whom 
was  this  change  made?  If  it  was  made  before  the  indictment  was  returned 
by  the  grand  jury  a  ''true  bill, "  the  alteration  becomes  wholly  immaterial.  If 
made  after  it  was  so  returned,  the  party  making  this  alteration  of  the  date 
would  be  guilty  of  forgery.  If  "1884"  was  the  correct  date  contained  in  the 
indictment  when  it  was  found,  and  had  been  altered  at  any  time  afterwards, 
and  before  triaU  it  would  scarcely  have  escaped  observation,  for  the  court, 
upon  considering  the  demurrer,  would  not  have  failed  to  observe  it,  as  there 
is  no  other  possible  ground  of  error  upon  the  face  of  the  indictment.  If  such 
an  unauthorized  change  had  then  been  made,  the  court  would  doubtless  have 
restored  the  record,  by  Inserting  the  date  as  found  by  the  grand  jury.  State  v. 
Vest,  21 W.  Ya.  796.  It  is,  however,  insisted  by  the  attorney  general  that  this 
change  in  the  date  must  be  presumed  to  have  been  made  i^ter  the  demurrer 
was  overruled,  for  the  reason  that  nothing  contrary  to  this  view  appears  in 
the  record.  How  anything  to  the  contrary  could  appear  in  the  record  we  are 
not  informed,  nor  are  we  able  to  conceive.  In  the  absence  of  all  proof  we 
decline  to  presume  that  the  records  of  the  circuit  court  of  Logan  county  are 
so  negligently  kept  by  the  clerk,  that  this  woman  charged  with  and  convicted 
of  adultery  and  fornication,  could,  or  that  any  other  person  would,  incur  the 
penalty  of  imprisonment  in  the  penitentiary  for  not  less  than  two  nor  more 
than  ten  years,  to  save  her  from  a  fine  of  twenty  dollars.  On  the  contrary,  the 
presumption  must  be  in  favor  of  the  innocence  of  every  one  interested  in  or 
connected  with  the  woman  or  with  her  prosecution  or  defense.  This  pre- 
sumption, aided  by  a  careful  inspection  of  the  original  indictment,  becomes 
convincing  proof  tbat  the  date  "1888"  is  the  true  date  in  the  indictment.  It 
is  apparent  that  the  draftsman  while  preparing  the  indictment  had  first  written 
the  date  "1884,"  but,  discovering  his  mistake  before  the  ink  Wcis  dry,  he  ob- 
literated the  "4"  by  drawing  his  finger  over  it,  from  the  top  of  the  figure 
downward,  and  then  writing  the  figure  "8"  upon  and  immediately  over  the 
"4,"  before  the  blotted  surface  had  become  diy,  for  the  ink  on  the  figure  "3" 
is  spread  and  blurred,  as  ink  only  does  when  applied  on  damp  paper;  and  as 
there  Is  no  sign  of  any  attempteid  erasure,  we  feel  assured  that  the  date  of 
"1888"  as  It  appears  in  the  transcript  is  the  correct  date  as  found  by  the  grand 
jury.  This  brings  us  to  the  consideration  of  the  real  question  in  this  cause, 
whether  an  indictment  which,  upon  its  face,  shows  that  the  offense  for  which 
the  party  is  indicted  is  barred  by  the  statute  of  limitations  in  regard  thereto, 
can  be  sustained? 

It  will  be  observed  that  whUe  our  statute  limits  the  time  within  which 
prosecutions  for  the  offense  charged  in  this  indictment  to  one  year  from  the 
commission  thereof,  it  does  not  as  similar  statutes  in  many  of  the  states,  con- 
tain negative  words,  declaring  that  prosecutions  shall  not  thereafter  be  com- 
menced; but  we  are  of  opinion  that  it  in  effect  does  so,  and  that  it  should  be 
construed  as  If  it  did  declare  that  prosecutions  for  such  offenses  should  be  com- 
menced within  the  time  limited  and  not  thereafter,  for  it  is  now  well  settled 
that  in  all  criminal  prosecutions  the  defendant  may  have  the  benefit  of  the 
statute  of  limitations  on  the  general  issue,  not  being  required  in  such  cases 
to  plead  the  same  as  in  ciyil  cases.  This  results  from  the  difference  between 
the  statute  of  limitations  in  civil  suits  and  in  criminal  prosecutions.  In  civil 
suits  the  statute  is  interposed  by  the  legislature  as  an  impartial  arbiter  be- 
tween two  contending  parties.  It  is  otherwise  where  a  statute  of  limitation 
is  granted  by  the  state.  Here  the  state,  by  an  act  of  grace,  surrenders  its 
right  to  prosecute,  and  declares  the  offense  is  no  longer  the  subject  of  prose- 
cution. The  statute  is  an  amnesty,  declaring  that  after  a  certain  time  the  of- 
fense shall  be  cast  into  oblivion,  and  from  that  time  henceforth  he  may  cease 
to  preserve  the  proofs  of  his  innocence,  for  the  statute  has  blotted  out  forever 
fill  proofs  of  his  guilt.    Whart.  Grim.  PL  §g  816,  817.    It  is  a  general  rule 
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that  In  every  indictment  the  charge  must  be  sufficiently  explicit  to  support 
itself,  for  no  latitude  of  "intention"  can  be  allowed  to  include  anything  more 
than  is  expressed.  The  indictment  must  charge  the  crime  with  such  certainty 
and  precision  that  it  may  be  understood  by  any  one,  alleging  all  the  requisites 
that  constitute  the  offense,  and  that  very  averment  must  be  so  stated  that  the 
party  accused  may  know  the  general  nature  of  the  crime  of  which  he  is  ac- 
cused, and  what  he  is  called  upon  to  answer.  1  Chit.  Crim.  Law,  172.  When 
the  time  within  which  the  prosecution  of  the  offense  is  limited  by  statute,  the 
time  as  averred  in  the  indictment  should  appear  to  be  within  the  limit;  but 
it  is  not  necessary  to  aver  that  it  occurred  within  that  period.  1  Chit.  Crim. 
Law,  223;  Whart.  Crim.  Pi.  §  385;  People  v.  Miller,  12  Cal.  291;  JfcLane  v. 
State,  4  Ga.  335;  State  v.  Hobhs,  39  Me.  212. 

In  the  case  last  cited  the  superior  court  of  Georgia  held  that  where  it  ap- 
peared on  the  face  of  the  indictment  that  the  offense  with  which  tlie  defend- 
ant was  charged  was  barred  by  the  statute  of  limitations,  and  none  of  the  ex- 
ceptions mentioned  in  the  statute  to  prevent  its  operation  were  alleged  therein, 
a  motion  to  arrest  the  judgment  should  be  allowed;  and  that  where  a  time  is 
limited  for  preferring  an  indictment,  the  time  laid  should  appear  to  be  within 
the  time  so  limited. 

In  People  v.  Miller,  eupra,  the  supreme  court  of  California  held  that  it  is 
generally  true  that  every  fact  material  to  the  offense  of  which  a  party  may  be 
convicted,  and  the  allegation  of  a  day  within  the  period  of  limitation  is  ma- 
terial, whenever  the  offense  is  subject  to  limitation.  TV  hen  an  indictment  is 
found  against  a  citizen  for  a  violation  of  a  public  law,  the  state  is  bound  to 
allege  such  facts  as  if  established  by  evidence,  will  authorize  the  arrest,  deten- 
tion, and  Judgment  of  the  law  thereon.  The  indictment  must,  upon  its  face, 
show  that  a  public  law  of  the  state  has  been  violated,  but  also  that  the  offender 
has  been  Indicted  therefor,  in  the  manner  and  within  the  time  prescribed  by 
the  law  of  the  land.  All  such  facts  and  allegations  a^are  necessary  under  the 
law  to  authorize  the  arrest,  detention,  trial,  and  conviction  of  the  offender 
should  affirmatively  appear  on  the  face  of  the  indictment;  then,  upon  a  con- 
viction of  the  offender,  it  will  be  presumed  from  an  inspection  of  the  indict- 
ment that  such  facts  and  allegations  were  duly  proved  on  the  trial.  In  a  crim- 
inal prosecution,  on  a  motion  to  arrest  the  judgment,  the  court  will  not  pre- 
sume anything  against  the  defendant  beyond  what  appears  on  the  face  of  the 
Indictment.    Rex  v.  Wheatly,  2  Burrows,  1127;  McLane  v.  State,  supra. 

In  the  case  of  the  State  v.  Brttce,  26  W.  Ya.  153,  in  which  the  defendant 
i^as  indicted  in  two  cases  for  selling  spirituous  liquors  without  license,  the 
second  count  in  each  indictment  charged  the  defendant  with  so  selling  as  a 
druggist,  but  failed  to  allege  any  date  on  which  the  alleged  offenses  were  com- 
mitted, this  court  for  that  cause  decided  that  an  indictment  for  selling  spirit- 
uous liquors  which  fails  to  aver  the  date  of  the  sale,  or  that  the  sale  was  made 
within  one  year  before  the  indictment  was  found  by  the  grand  jury,  is  fatally 
defective,  and  will  be  held  bad  on  general  demurrer;  and  Judge  Snyder, 
in  delivering  the  opinion  of  the  court,  says;  "It  is,  of  course,  unnecessary  to 
allege  any  particular  date  or  day  in  such  case,  but  it  is  indispensable  that  the 
indictment  should  disclose  on  its  face  that  the  offense  was  committed  within 
the  statutory  limitation." 

In  what  manner  may  the  defendant  avail  himself  of  such  defect  in  the  in- 
dictment? The  law  affords  him  three  modes  whereby  he  may  take  advantage 
of  such  defect,  he  may  move  to  quash  the  indictment,  or  demur  thereto,  or, 
after  verdict  found  against  him,  he  may  move  in  arrest  of  judgment.  At  com- 
mon law  a  demurrer  to  the  indictment  was  seldom  resorted  to,  for  the  reason 
that  any  objection  which  would  have  been  fatal  on  demurrer  (with  few  ex- 
ceptions) was  equally  fatal  on  motion  in  arrest  of  judgment.  Whart.  Crim. 
PI.  §  769;  Archb.  Crim.  PI.  115.  But  the  remedy  by  motion  In  arrest  of  judg- 
ment is  now  rendered  much  less  effectual  by  statutes  in  many  of  the  states 
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which  now  require  certain  ohjections  formerly  available  on  motion  in  arrest 
of  judgment,  to  be  made  before  verdict  found.  By  section  11,  e.  158,  Code, 
it  is  declared  that  ''judgment  in  any  criminal  case,  after  a  verdict,  shall  not 
be  arrested  or  revereed  upon  any  exception  to  the  indictment  or  other  accusa- 
tion, if  the  offense  be  charged  therein  with  sufficient  certainty  for  judgment 
to  be  given  thereon  according  to  the  very  right  of  the  case."  While  the  mo- 
tion in  arrest  of  judgment  has  by  this  statutory  provision  been  rendered  less 
effectual  than  it  was  at  common  law,  the  remedy  by  demurrer  to  the  indict- 
ment remains  unimpaired,  and  may  be  resorted  to  in  all  cases  where  the  de- 
fendant would  be  entitled  to  move  in  arrest  of  judgment.  In  all  cases  where 
an  indictment  is  so  defective  that  any  judgment  to  be  given  upon  it  against 
the  defendant  would  be  erroneous,  the  court  in  its  discretion  may  quash  it; 
thus  an  indictment  found  in  a  court  having  no  jurisdiction  of  the  offense  will 
be  quashed  in  a  superior  court,  and  so  where  the  finding  is  on  its  face  bad, 
or  where  the  indictment  charges  an  offense  excluded  by  a  statute  of  limita- 
tions, and  for  many  other  reasons  which  it  is  unnecessary  to  recite  here.  1 
Archb.  Grim.  Pr.  102;  Whart.  Crim.  PI.  §  385;  1  Bish.  Crim.  Proc.  §§  168, 
771. 

But  the  court  will  not  quash  an  indictment  except  in  a  very  clear  case,  but 
in  doubtful  cases  will  leave  the  party  to  his  demurrer  or  motion  in  arrest  of 
judgment.  But  a  part^  indicted  may  also  demur  to  the  indictment  against 
him  wherever  it  is  defective  in  substance  or  form,  and  upon  such  demurrer 
he  may  take  advantage  of  any  error  to  the  same  extent  as  he  might  by  motion 
in  arrest  of  judgment,  and  because  of  the  efficiency  of  the  latter  remedy  the 
demurrer  at  common  law  was  seldom  resorted  to;  but  since  many  of  the  er- 
rors which  were  formerly  sufficient  to  arrest  the  judgment  are  no  longer  avail- 
able for  that  purpose,  the  demurrer  in  this  state  is  a  more  efficient  remedy 
than  a  motion  to  quash  the  indictment,  or  a  motion  in  arrest  of  judgment. 
The  demurrer  admits  the  facts  demurred  to,  and  refers  their  legal  suffi- 
ciency to  the  court.  It  puts  in  issue  the  legality  of  the  whole  proceedings, 
and  compels  the  court  to  examine  the  validity  of  the  whole  record.  But,  as 
already  intimated,  there  are  many  errors  which  cannot  now  be  taken  advan- 
tage of  by  motion  in  arrest  of  judgment.  Among  these  are  duplicity,  which 
is  fatal  on  motion  to  quash,  or  on  demurrer  or  where  there  has  been  a  mis- 
joinder of  counts  and  the  defendant  has  gone  to  trial  without  motion  to  quash, 
or  to  put  the  prosecutor  to  election;  and  so  with  all  essential  averments  the 
truth  of  which  would  be  implied  by  the  verdict,  or  for  any  other  defect  in 
charging  the  offense.  Where,  according  to  our  statute,  it  is  charged  in  the 
indictment  with  sufficient  certainty  for  judgment  to  be  given  thereon  accord- 
ing to  the  very  right  of  the  case.  Whart.  Crim.  PI.  §S  769, 760;  1  Bish.  Crim. 
Proc.  §§  1282,  1286;  1  Archb.  Crim.  Pr.  178. 180. 

But  it  is  contended  for  the  defendant  in  error  that,  as  there  is  no  bill  of  ex- 
ceptions showing  either  the  evidence  offered  at  the  trial  or  the  facts  proven, 
the  presumption  is  conclusive  that  the  judgment  upon  the  issue  of  fact  was 
correct.  The  answer  to  this  argument  is  that  the  court  has  no  right  to  pre- 
sume that  any  fact  material  to  convict  the  accused  has  been  proved  on  the 
tnal,  unless  it  appears  affirmatively  that  such  facts  are  alleged  on  the  face  of 
the  indictment,  for  we  have  already  shown  that  in  a  criminal  charge  "there 
is  no  latitude  of  intention  to  include  anything  more  than  is  charged  in  the  in- 
dictment. **  It  is  further  suggested  in  argument  on  behalf  of  the  defendant  in 
error,  that  if  a  motion  for  a  new  trial  had  been  made  below,  or  a  motion  in 
arrest  of  judgment,  or  some  exception  taken  to  the  judgment  at  the  trial,  the 
court  might  have  sustained  such  motion,  and  saved  the  state  the  expense  of 
the  proceedings  on  a  writ  of  error.  The  answer  to  this  argument  is  that  the 
defendant  had  the  right  to,  and  did  demur,  to  the  indictment,  and  if  her  de- 
murrer was  well  taken,  she  was  entitled  to  all  the  relief  she  could  have  re- 
ceived on  a  motion  in  arrest  of  judgment,  which  was,  as  we  have  already 
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shown,  to  have  her  objection  to  the  indictment  sustained,  and  the  prosecution 
dismissed.  She  was  not  compelled  to  plead  over,  after  her  demnrrer  was 
overmled;  she  had  a  right  to  rest  her  defense  upon  her  demurrer,  and,  If 
overruled,  to  permit  Judgment  to  go  against  her;  and  the  fact  that  she  pleaded 
''not  guilty,"  and  a  trial  was  had  upon  the  issue  on  that  plea,  did  not  deprive 
her  of  the  right  to  rely  upon  her  demurrer.  From  what  we  have  shown  her 
demurrer  was  improperly  overruled,  and  by  this  error  of  the  circuit  court  she 
has  been  deprived  of  a  clear  legal  right  which  it  will  be  presumed,  was  to  her 
prejudice,  unless  it  affirmatively  appears  from  the  whole  record  that  she  could 
not  have  been  injured  thereby. 

For  this  error  the  judgment  of  the  circuit  court  must  be  reversed,  and  this 
court  proceeding  to  render  such  judgment  as  the  circuit  court  should  have 
rendered,  it  is  considered  that  the  defendant's  demurrer  to  the  indictment  be, 
and  the  same  is  hereby,  sustained,  and  that  the  defendant  from  the  said  in- 
dictment be  dismissed  and  discharged. 

Johnson,  Gbeen,  and  Snydeb,  JJ.,  concurred. 


(to  W.  Va.  435) 

Parkersbxtbg  Gas  Go.  v.  Gity  of  Pabkebsbubg  et  al. 
(Swpreme  Court  of  AppetiU  of  West  Virginia,    November  19,  1887.) 

L  HmnOIPAI*  COBFOBATIOin»— FOWBBa— EXGLUSrVB  PaiVILBOSa— iLLXTWINATIOir. 

Neither  the  dharter  of  the  dty  of  Parkersburff,  nor  the  gcSberal  statute  in  relation 
to  municipal  corporations,  in  force  in  this  state  in  1864,  conferred  upon  said  dtj  the 
power  to  delegate  to  a  private  oorporation  the  exclusive  priyilege  of  using  the  streets 
and  allevs  of  the  dty  for  laying  gas-pipes,  and  furnishing  the  olty  andits  inhabit- 
ants with  gas  for  80  years. 

ft.  Baicb. 

The  grant  bj  a  oltv  to  a  gas  company  of  the  exclusive  privilege  of  lighting  the 
city  with  gas  does  not  deprive  the  city  of  the  power  to  contract  with  an  eleotrlo-iight 
company  for  lighting  the  dty  with  electric  Ughts.    • 

(ayUdbUB  by  the  Covrt.) 

Appeal  from  circuit  court,  Wood  county;  J.  M.  Jackson,  Judge. 

BUI  for  injunction  by  the  Parkersburg  Gas  Gompany  to  restrain  the  dty 
of  Parkersburg,  the  Electric  Light  Company,  and  the  Sunlight  AYapor  Stove 
Gompany,  defendants,  from  interfering  with  complainant's  alleged  franchise 
privileges.  From  an  order  of  the  court  dissolving  the  preliminary  injunction 
as  far  as  it  enjoined  the  Electric  Light  Gompany  from  putting  up  poles,  wires, 
etc.,  to  furnish  power  to  the  said  city,  and  light  the  inhabitants  thereof,  but 
continuing  the  injunction  otherwise,  both  the  city  of  Parkei-sburg  and  the 
Electric  Light  Company  prosecuted  separate  appeals. 

Van  Winkle  &  Ambler  and  T.  O.  Bullocks  for  appellants.  /•  A.  Hutchin^ 
Mm,  /.  B.  Jackson,  and  C.  T.  Caldwelh  for  appellee. 

Sntbeb,  J.  The  city  of  Parkersburg,  by  an  ordinance  passed  on  Decem- 
ber 2, 1864,  ordained  that  the  Parkersburg  Gas  Company  ''shall  have  the  ex- 
clusive privilege  of  using  the  streets,  alleys,  and  public  grounds  of  said  city 
for  the  purpose  of  laying  down  pipes  for  the  con veyance  of  gas  in  and  throngfa 
said  city,  for  the  use  of  said  city  and  its  inhabitants,  for  the  term  of  thirty 
years;"  ''that  the  said  company  shall  have  the  sole  and  exclusive  prlvil^e  cdE 
using  the  streets,  alleys,  and  public  grounds  of  said  city  for  the  purpose  of 
lighting  said  city  with  gas  for  the  full  term  and  period  of  thirty  years  from 
the  time  said  company  shall  commence  the  supply  of  gas;*'  that  "the  said  com- 
pany shall  at  all  times  furnish  the  necessary  burners  and  other  fixtures  for 
the  use  of  said  inhabitants  of  said  city,  upon  contracts  between  said  inhabit* 
ants,  severally,  and  said  company,  and  also  for  all  public  buildings  of  said 
city  upon  similar  contracts.'*  The  ordinance  also  fixed  the  maximum  price 
at  which  gas  should  be  furnished,  and  the  manner  in  which  the  pipes  should 
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be  laid  and  the  lamps  furnished,  and  prescribed  other  details  which  need  not 
be  stated.  In  pursoance  of  said  ordinance,  the  gas  company  constructed  its 
plant  at  a  cost  of  about  $80,000;  and  supplied  the  city  and  its  inhabitants 
with  gas  for  lighting  purposes  from  the  early  part  of  the  year  1865  to  the 
present  time.  After  the  said  company  had  thus  commenced  to  supply  gas, 
the  city  made  a  contract  with  the  Sunlight  &  Vapor  Stove  Company,  by  virtue 
of  which  the  latter  has  continued  to  supply  certain  streets  of  said  city  with 
gasoline  lights  upon  posts  similar  to  those  used  by  the  gas  company.  By  an 
ordinanc^e  passed  De<^ber  9,  1886,  the  said  city  authorized  the  Parkersburg 
Electric  Light  &  Power  Company,  a  corporation  created  and  organized  under 
the  laws  of  this  state,  to  construct  an  electric  plant  in  the  said  city  "for  the 
purpose  of  famishing  electric  light  and  power  to  the  said  city  and  its  inhab- 
itants, which  shall  1^  the  best  light  obtainable  for  the  purpose  of  lighting 
stores  and  dwellings,  as  well  as  the  streets  of  said  city;  and  to  erect,  con- 
struct, and  maintain  poles,  posts,  masts,  and  towers  in  and  along  the  streets, 
alleys,  and  public  ways  of  said  city,  and  to  attach  to  the  same  the  requisite 
wires  and  appliances  for  conducting  currents  of  electricity  such  as  are  re- 
quired for  producing  electric  light  and  power. "  The  said  ordinance  provides 
that  said  poles,  posts,  etc.,  shall  be  so  placed  as  not  to  interfere  with  the  wa- 
ter-pipes or  gas-fupes  now  or  hereafter  placed  in  the  said  city,  and  that  the 
right  thus  granted  shall  be  exclusive  for  three  years,  and,  when  accepted  by 
said  company,  shaU  have  the  effect  of  a  contract. 

On  March  15, 1887,  the  said  gas  company  commenced  its  suit  in  the  circuit 
oonrt  of  Wood  county  against  the  said  Electric  Light  &  Power  Company,  the 
said  Sunlight  &  Yapor  Stove  Company,  and  the  city  of  Parkersburg.  The 
plaintiff  in  its  Ull,  after  setting  out  the  above  ordinances  and  facts,  avers  that 
the  city  of  Parkersburg  had  notified  it  that  after  June  1, 1887,  the  said  city 
will  no  longer  pay  the  plaintiff  for  lighting  said  city,  because— so  the  plaintiff 
believes — the  said  city  has  received  and  been  considering  a  proposition  from 
said  Electric  Light  Company  to  light  the  streets,  alleys,  and  public  grounds 
of  said  city  by  means  of  a  so-called  "  incandescent  electric  light, "  whereby  said 
company  shall  have  the  privilege  of  said  streets,  alleys,  etc.,  and  that,  if  said 
proposition  is  agreed  to,  it  will  tend  to  lessen  the  plaintiff's  rights,  impair  the 
value  of  its  property,  and  destroy  its  exclusive  privilege  aforesaid ;  that  said 
ISeotric  Light  Company  are  now  engaged  in  putting  up  poles,  wires,  etc.,  in 
said  city,  in  order  to  interfere  with  the  plaintiff's  rights,  and  its  privilege  of 
furnishing  lights  to  said  city»  which,  if  allowed  to  be  accomplished,  will  be  an 
infringement  of  its  said  exclusive  privilege;  that  the  said  city  was  duly  au- 
thorized to  pass  said  ordinance  of  December  2, 1864;  that  the  same  was  ac- 
cepted, and  thereby  became  a  valid  contract  between  the  plaintiff  and  the  said 
city,  which  is  protected  by  the  constitution  of  this  state  and  the  United  States. 
The  plaintiff  then  prays  that  the  said  city,  the  said  Electric  Liffht  Company, 
and  tbe  said  Sunlight  &  Vapor  Stove  Company,  may  each  severally  be  enjoined 
from  making  any  contract  whereby  the  said  companies,  or  either  of  them,  may 
be  authorized  in  any  manner  to  light  the  streets,  alleys,  and  public  grounds 
of  said  city;  that  the  said  Electric  Light  Company  be  enjoined  from  putting 
up  any  poles,  wires,  etc.,  in  the  streets,  alleys,  or  public  grounds  of  said  city 
for  the  purpose  of  lighting  the  same,  or  furnishing  lights  in  said  city;  that 
the  said  Sunlight  ^Yapor  Stove  Company  may  be  enjoined  from  lighting  said 
city  with  gasoline,  and  that  any  contract  heretofore  made  between  it  and  said 
city  be  declared  void,  etc.;  and  that  the  plaintiff  may  have  general  relief. 

The  judge  of  said  circuit  court,  in  vacation,  granted  the  plaintiff  a  prelim- 
inary injunction  against  the  defendants,  as  prayed  for  in  the  bill,  which  was 
subsequently  modified  so  as  not  to  interfere  with  or  restrain  the  said  Sunlight  A 
Yapor  Stove  Company  from  lighting  their  lamps  already  erected  in  said  city. 
The  defendants  the  city  of  Parkersburg  and  the  Electric  Light  Company  filed 
their  separate  answers  to  the  bill,  to  which  the  plaintiff  replied  generally;  and 
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the  said  defendants  moved  to  have  said  injunction  wholly  dissolved ;  and  the  said 
judge,  having  fully  considered  said  motions,  by  an  order  made  in  vacation  ou 
April  9,  1887,  dissolved  so  much  of  said  preliminary  injunction  as  restrains 
the  Electric  Light  Company  from  putting  up  any  wires,  poles,  or  other  fixt- 
ures for  the  purpose  of  furnishing  light  to  the  inhabitants  of  said  city,  and 
furnishing  power  to  said  city;  and  the  said  judge  refused  to  dissolve  s^d  in- 
junction in  any  other  respect,  but,  as  thus  modified,  continued  the  same  in 
force  until  otherwise  ordered.  From  this  order  both  the  city  of  Parkersburg 
and  the  Electric  Light  Ck)mpany  obtained  separate  appeals  to  this  court.  The 
appellants  insist — First,  that  the  city  of  Parkersburg  had  no  power  to  grant 
an  exclusive  right  to  the  gas  company  for  lighting  said  city;  and,  second,  if 
the  aforesaid  ordinance  of  December  2,  1864,  is  a  valid  and  binding  contract, 
it  only  grants  the  plaintiff  the  exclusive  right  to  light  with  gas,  and  does  not 
prevent  the  city  from  using  or  contracting  for  the  supply  of  electric  or  any 
other  kind  of  light  except  gas  light. 

1.  The  city  of  Parkersburg,  by  its  act  of  incorporation,  is  authorized  to 
"contract  and  be  contracted  with,  sue  and  be  sued;"  and  it  is  also  declared 
that  it  "generally  shall  have  all  the  rights,  franchises,  capacities,  and  powers 
appertaining  to  like  corporations  in  this  commonwealth."  Section  1,  o.  200, 
Acts  Ya.  1860,  p.  854.  And,  by  the  general  statutes  in  force  at  the  time,  it 
is  declared  that  such  corporation  "shaU  have  power  to  lay  off  streets,  walks* 
or  alleys,  alter  or  improve  and  light  the  same,  and  have  them  kept  in  good  or- 
der." Section  25,  c  54,  Code  Ya.  I  Ed.  I860,)  317,  (same,  in  effect,  as  section 
28,  c.  47,  of  Code  of  this  state.)  It  is  conceded  that  these  statutes  contain  all 
the  express  authority  possessed  by  the  city  of  Parkersburg  at  the  time  it  passed 
the  aforesaid  ordinance  of  December  2, 1864,  in  reference  to  the  subject  em- 
braced  in  said  ordinance. 

The  court  in  its  opinion  in  Wright  y.  Nagle,  101  U.  S.  791,  796,  says:  "Ex- 
elusive  rights  to  public  franchises  are  not  favored.  If  granted,  they  will  be 
protected,  but  they  will  never  be  presumed.  Every  statute  which  takes  from 
a  legislature  its  power  will  always  be  construed  most  strongly  in  favor  of  the 
state.  These  are  elementary  principles."  "Monopolies^  and  exclusive  priv- 
ileges in  the  nature  of  monopolies,  are  not  favored  by  the  common  law,  nor 
by  the  interests  of  society.  A  government  is  not  to  be  presumed  to  design  to 
relinquish  or  circumscribe  its  rightful  power  or  control  in  promoting  the  ad- 
vantage of  the  community,  any  further  than  it  has  plainly  and  clearly  indi- 
cated, without  the  necessity  of  resorting  to  remote  inferences  and  construc- 
tion." 1  Minor,  Inst.  588 ;  Stourbridge  v.  Wheeley,  22  E.  C.  L.  792.  In  Bridge 
V.  Bridge  it  was  directly  determined  by  the  supreme  court  of  the  United  States 
that  no  franchise  was  exclusive  unless  so  ascertained  to  be  by  the  unmistak- 
able terms  of  the  grant.  11  Pet.  544,  7  Pick.  871;  Richmond,  etc.,  v.  Bridge 
Co.,  11  Leigh,  521,  13  How.  71;  Fertilizing  Co.  T.Hyde  Park,  97  U.  S.  659; 
Trent  v.  Bridge  Co.,  11  Leigh,  521;  Cooley,  Const.  Lim.  394, 895;  Ang.  &  A. 
Corp.  g  111.  "It  is  a  general  and  undisputed  proposition  of  law  that  a  munici- 
pal corporation  possesses  and  can  exercise  the  foUowing  powers,  and  no  oth- 
ers: First,  those  granted  in  express  words;  second,  those  necessarily  and 
fairly  implied  in  or  incident  to  the  powers  expressly  granted;  third,  those  es- 
sential to  the  declared  objects  and  purposes  of  the  corporation,  not  simply  con- 
venient, but  indispensable.  Any  fair,  reasonable  doubt  concerning  the  ex- 
istence of  power  is  resolved  by  the  courts  against  the  corporation,  and  the 
power  is  denied.  Of  every  municipal  corporation  the  charter  or  statute  by 
which  it  is  created  is  its  organic  act.  Neither  the  corporation  nor  its  oflicers 
can  do  any  act,  or  make  any  contract,  or  incur  any  liability,  not  authorized 
thereby.  All  acts  beyond  the  scope  of  the  powers  granted  are  void.  Much 
less  can  any  power  be  exercised,  or  any  act  done,  which  is  forbidden  by  charter 
or  statute.  These  principles  are  of  transcendent  importance,  and  lie  at  the 
foundation  of  the  law  of  municipal  corporations."    1  Dill.  Mun.  Corp.  §  89, 
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(55;)  Cook  Co.  v.  McCrea,  93  111.  236;  Somerville  v.  Dickerman,  127  Mass.. 
272;  Carton  v.  Martin,  26  N.  J.  Law,  594;  Dore  v.  Milwaukee, 42  Wis.  108; 
Rei9  V.  Graff,  61  Cal.  86.  This  court  has  in  terms  fully  approved  the  doctrine 
above  quoted  from  Dillon,  and  adopted  and  followed  it  in  several  cases;  thus 
making  it  the  settled  rule  in  this  state.  Christie  v.  Maiden,  23  W.  Ya.  667; 
Charleston  v.  Heed,  27  W.  Va.  681. 

We  will  now  apply  ihef*e  principles  to  the  case  at  bar.  It  is  not  pretended 
that  either  the  charter  or  any  statute,  "in  express  words,"  ever  granted  to  the 
city  of  Parkersbarg  the  power  to  confer  upon  any  corporation  or  individual 
''the  exclusive  privilege  of  using  the  streets,''  etc.,  of  said  city  for  the  purpose 
of  laying  down  gas-pipes  to  light  the  city  with  gas ;  nor  do  we  think  such 
power  must  be  "necessarily  or  fairly  impli^,"  or  held  incident  to  the  powers 
expressly  granted.  The  exercise  of  such  power  may  be  convenient,  but  that 
is  not  sufficient;  it  must  be  essential  and  indispensable  to  the  powers  expressly 
granted,  or  to  the  declared  objects  and  purposes  of  the  corporation.  The  only 
powers  expressly  granted,  as  we  have  seen,  are  the  power  "to  contract  and  be 
contracted  with;"  that  the  city  "shall  have  power  to  lay  oil  streets,"  etc.,  "and 
light  the  same;"  and  "generally  shall  have  all  the  rights,  franchises,  capac- 
ities, and  powers  appertaining  to  like  corporations  in  this  commonwealth." 
We  are  not  referred  to  any  statute  or  charter  of  any  town  or  city  in  the  com- 
monwealth of  Virginia  which  confers  authority  upon  such  town  or  city  to 
grant  to  any  one  the  exclusive  right  to  use  its  streets  for  the  purpose  of  laying 
pipes,  and  lighting  the  same  with  gas  or  otherwise,  and  we  presume  there  are 
none  such.  It  is  certainly  not  essential  or  necessarily  incident  to  the  power» 
expressly  granted,  "to  lay  off  streets, "  etc.,  "and  light  the  same, "  that  the  city 
should  delegate  to  a  private  individual  or  corporation  the  exclusive  right  to 
famish  such  light,  and  use  the  streets  for  that  purpose.  To  justify  such  a 
construction,  it  must  appear  that  in  no  other  proper  or  reasonable  manner 
could  the  city  provide  lights  for  its  streets  and  inhabitants.  It  not  only  does 
not  so  appear  in  this  instance,  but  we  know  the  fact  is  otherwise  from  public 
history.  The  city  of  Wheeling,  in  this  state,  furnishes  her  own  lights  for  her- 
self and  her  inhabitants,  and  so  do  many  other  cities  and  towns.  It  might 
not  have  been  as  economical  or  as  convenient  for  Parkersburg,  at  the  time  it 
granted  this  right  to  the  plaintiff  here,  to  light  its  own  streets,  and  furnish 
gas  to  its  inhabitants,  as  it  was  to  have  it  done  by  the  plaintiff;  stil],  it  was 
practicable  for  it  to  do  so  in  the  same  way  that  other  cities  bad  done.  The 
fair  inference  from  the  language  used  by  the  legislature  in  granting  the  power 
to  the  city  to  light  its  streets  is  that  the  city  itself  should  own  the  plant  and 
furnish  the  light.  It  would  plainly  be  a  manifest  violation  of  the  cardinal 
principles  above  stated  to  imply  that  the  legislature  intended  to  confer  upon 
the  city  the  power  to  contract  a  way  to  a  private  corporation  the  exclusive  right 
to  furnish  such  light,  and  thereby  deprive  itself  of  aU  power  or  control  over 
the  matter.  My  conclusion  therefore  is  that  the  city  acted  beyond  the  scope 
of  its  powers  in  passing  the  ordinance  of  December  2.  1864«  if,  as  claimed  by 
the  appellee,  the  gas  company,  in  its  bill,  it  thereby  attempted  to  irrevocably 
confer  upon  the  gas  company  the  exclusive  right  for  30  years  to  light  the  city, 
and  use  its  streets  for  that  purpose;  and  that  its  act  was  ultra  vires,  and  is 
void,  to  the  extent  that  it  attempts  to  confer  such  exclusive  right.  State  v. 
Gas  Co.,  18  Ohio  St.  262;  Gas-Light  Co.  v.  MiddUtown,  59  N.  Y.  228. 

2.  But  if  there  could  be  any  controversy  about  the  conclusion  just  an- 
nounced, which  I  think  there  ought  not  to  be,  stiU  the  gas  company  is  not  en- 
titled to  the  relief  it  claims  in  its  bill  in  this  cause.  We  have  already  shown 
that  the  grant  of  an  exclusive  privilege  will  not  be  implied.  It  is  equally  well 
settled  that  such  privilege,  when  legally  granted,  will  not  be  extended  beyond 
its  obvious  meaning.  Thus,  in  Parrott  v.  City  qf  Latorerkoe,  2  Dill.  332,  it 
was  held  that  the  exclusive  right  to  build  a  bridge  at  a  given  point  would  not 
prevent  the  establishment  of  a  ferry  near  the  same  point.    In  Bridge  Proper 
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T.  Hobok&nt  1  Wall.  116,  it  was  decided  that  an  exclusive  right  to  build  a 
bridge  at  a  certain  point  was  not  infringed  hj  the  establishment  of  a  bridge 
for  the  passage  of  a  railway  alone.  In  Bmerson  y.  Com.,  108  Pa.  St.  Ill,  the 
court  decided  that  the  franchises  of  two  charters — ^the  one,  the  Euel  Gas  Com- 
pany, incorporated  for  the  purpose  of  supplying  "heat  to  the  public  from  gas 
within  the  city  of  Pittsburgh;  and  the  other,  the  Pennsylvania  Fuel  Company, 
incorporated  for  the  purpose  of  supplying  heat  to  the  public  within  the  city 
of  Pittsburgh  by  means  of  natural  gas,  conveyed  from  such  adjoining  coanties 
as  may  be  convenient" — were  not  identical,  and  therefore  not  necessarily  hos- 
tile to  each  other,  under  the  statute  granting  an  exclusive  privilege  to  the 
company  first  chartered.  The  effect  of  the  decision  in  this  case  is  that  the 
grant  of  an  exclusive  right  to  one  company  to  supply  the  city  of  Pittsburgh 
with  manufactured  gas  is  not  infringed  by  the  grant  of  the  right  to  another 
company  to  supply  the  same  city  with  natural  gas. 

In  1868  the  city  of  Saginaw  made  a  contract  with  the  gas-light  company 
giving  it  the  exclusive  right  to  light  the  street-lamps  and  supply  the  inhabit- 
ants with  gas  for  80  years.  In  18i86,  the  city  council  passed  a  resolution  ao- 
cepting  a  proposition  from  an  electric  light  company  for  city  and  commercial 
lighting.  Upon  a  bill  filed  by  the  gas  company  to  restrain  the  city  and  elec- 
tric light  company  from  carrying  out  the  contract  with  the  latter»  it  was  d^ 
cided  in  Gas  Co.  y.  City  of  8ayinaWt  22  Reporter,  578,  that  said  contract 
with  the  gas  company,  so  far  as  it  attempts  to  give  an  exclusive  right  to  sup- 
ply gas  for  80  years,  was  a  monopoly,  and  could  not  be  enforced,  and  that  the 
plaintiff  was  not  entitled  to  any  relief.  Bbown,  J.,  in  the  conclusion  of  his 
opinion  in  that  case,  says:  ''The  plaintiff  took  nothing  by  its  franchises  but 
the  privilege  of  lighting  the  streets  with  gas;  and  this  it  will  continue  to  en- 
joy,  so  far  as  its  patrons  prefer  the  use  of  gas  to  ^ectricity.  But  its  claim  to 
the  exclusive  privilege  of  lighting  the  city  by  all  methods  of  illumination  can- 
not be  supported  upon  legal  principles." 

Without  multiplying  authorities  or  further  discussion,  I  am  of  opinion, 
upon  the  decisions  above  referred  to,  and  the  reasons  given  in  the  opinions  in 
those  cases,  that,  even  if  it  were  conceded  that  the  ordinance  aforesaid  passed 
by  the  council  of  the  city  of  Parkersburg  on  December  2, 1864,  had  been  a 
legitimate  exercise  of  its  power,  the  facts  alleged  by  the  aj^eUeCt  the  gas  com- 
pany, in  its  bill  in  this  suit,  do  not  entitle  it  to  the  relief  prayed.'  The  <»der8 
of  the  Judge  of  the  circuit  court  must  therefore  be  reversed;  the  injunction 
awarded  the  plaintiff  wholly  dissolved,  as  having  been  improvidently  granted; 
and  the  cause  remanded  to  the  circuit  court,  with  direcuons  to  that  court  to 
dismiss  the  plaintiff's  bill,  with  costs. 

JoHMsoN,  Gbsbn,  and  Woods,  JJ.,  concnned. 

(M  W.  Va,  296) 

HiOKMAN  o.  Baltimqbb  A  O.  B.  Co. 
(SuvrtmeaCowrt  of  AppeaU  of  West  Vkrgknla.   November  It,  1S87.) 

1.  JiTDaMsm^— Bt  Dbtaux/f— ABosBTAnmBNT  or  Damaois. 

According  to  the  common  law,  as  reoogniied  and  settled  in  this  state,  there  can 
be  no  final  judgment  by  default  in  any  action  at  law  sonnding  in  damages,  in  the 
ahsence  of  a  writ  of  inqniiy,  either  in  the  cirooit  court  or  before  a  iusUoe,  when 
the  value  in  controversy  or  the  damages  dahned  exceeds  ISO,  and  the  light  of  either 
party,  if  he  demands  it,  to  have  such  writ  executed  by  a  jury,  is  guarantied  by  our 
constitution.  . 

%,  BaMB— Bt  DeVAUI/T-^USTXCX'S  JuiXnCBNT— TbIAI<  DB  170V0  OH  Affbal. 

The  judcment  of  a  justice  rendered  upon  the  verdict  of  six  jurors  in  an  action  for 
damages,  In  -^ich  no  defense  was  made  by  ttie  defendant,  cannot  be  tried  de  novo 
by  the  circuit  court  upon  appesL 
VTooDS,  J.,  dissenting. 
{SyUabuabythfiCawrt.) 
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Error  to  circuit  court,  Taylor  county, 

J.  W.  Mason  and  H.  M.  Russell,  for  plaintiff  in  error.  Jos.  Marum  and 
Frame  i&  Holt,  for  defendant  in  error. 

Snyder,  J.  Civil  action  commenced  before  a  justice  of  Taylor  county,  Sep- 
tember 26, 1885.  by  W.  L.  Hickman  v.  Baltimore  &  Ohio  Railroad  Company t 
to  recover  damages  for  a  trespass.  The  summons  was  duly  served,  and  the 
defendant  appeared,  and,  by  consent  of  the  parties,  the  case  was  twice  con- 
tinued, the  last  time  to  the  t  wenty-rsecond  October.  1885.^  The  plaintiff  ap- 
peared at  the  time  thus  fixed,  and,  after  waiting  one  hour,  he  stated  the  grounds 
of  his  complaint,  which  the  justice  recorded  as  follows:  "That  on  September 

18. 1885.  at  Grafton,  in  Taylor  county,  he  was  a  passenger  on  the  railroad 
cars  of  the  defendant,  which  is  a  common  carrier  for  hire,  and  that  while  on 
the  said  cars  as  such  passenger,  the  defendant  by  its  servants,  to-wit,  one 
Thomas  Shipley  and  others,  whose  names  are  to  the  plaintiff  unknown,  un- 
lawfully, wantonly,  wickedly,  and  in  a  cruel  manner  did  assault,  beat,  wound, 
and  ill  treat  the  plaintiff  to  the  great  damage  of  the  plaintiff,  to-wit,  in  the 
sum  of  1^00. "  The  defendant  did  not  enter  any  plea  of  denial  or  defense. 
The  plaintiff  demanded  a  jury,  which  was  called,  and  sworn  by  the  justice 
"to  diligently  inquire  and  truly  ascertain  the  damages,  if  any,  which  the  plain- 
tiff has  sustained  by  reason  of  the  wrongful  acts  of  the  defendant,  the  Balti- 
more &  Ohio  Bailroad  Company,  as  mentioned  in  the  said  complaint,  and  a 
true  verdict  render  according  to  the  evidence."  The  case  was  tried,  and  the 
jury  found  a  veidict  for  the  plaintiff  for  $250,  damages.  The  justice  entered 
Judgment  for  that  sum,  and  the  costs,  against  the  defendant.  On  the  day 
after  the  Judgment  was  rendtf  ed  the  defendant  filed  its  bond  with  the  justioe, 
and  was  allowed  an  appeal  to  the  circuit  court  of  said  county.    On  January 

21. 1886.  the  appeal  was  docketed  in  the  circuit  court,  and  upon  the  same  day, 
upon  the  motion  of  the  plaintiff,  that  court  dismissed  the  appeal  at  the  de- 
fendant's cos^.  It  is  from  this  action  of  the  circuit  court  that  the  defendant 
obtained  the  present  writ  of  error. 

In  1880,  the  thirteenth  section  of  article  8  of  the  constitution  of  this  state 
was  amended  so  as  to  read  as  follows:  "In  suits  at  common  law,  where  the 
value  in  controversy  exceeds  twenty  dollars,  exclusive  of  interest  and  costs, 
the  right  of  trial  by  jury,  if  required  by  eitiier  party,  shall  be  preserved;  and 
in  such  suit,  before  a  justice,  a  jury  may  consist  of  six  persons.  Ko  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  case  than  according  to  the 
rules  of  the  common  law. "  In  Barlow  v.  Daniels,  25  W.  Ya.  512,  this  court . 
decided  that  this,  constitutional  provision  embraces  and  governs  cases  tried  by 
a  jury  of  six  persons  before  a  justioe,  and  that  such  cases  cannot  be  retried  de 
n/ovo  by  the  circuit  court  In  reference  to  this  provision  the  court,  in  the 
opinion  deliveiied  in  that  case,  says:  "This  is  a  positive  guarantee,  an  impera- 
tive command*  that  in  all  cases  at  common  law, — that  is,  all  cases  which  are 
not  cases  in  equity  or  admiralty,  according  to  the  established  practice  in  Eng- 
land at  the  time  of  our  separation  from  her, — where  the  value  in  contro- 
versy is  over  $20,  the  trial  by  jury  shall  be  preserved,  and  that  in  no  such 
case  can  any  party,  if  he  requires  it,  be  deprived  of  the  right  of  such  trlaL 
The  court  in  which  such  trial  is  to  be  had  is  not  fixed,  but  the  right  is  made 
inviolate*  and,  consequently,  in  whatever  tribunal  such  case  may  be,  the  right 
must  exist  in  that  tribunal.  This  sacred  and  absolute  right  cannot  be  taken 
away  or  impaired,  either  by  the  form  of  the  proceeding,  or  by  the  constitu- 
tion of  the  tribunal  in  which  said  suit  may  be  brought.  It  is  the  right,  and 
not  the  proceeding,  that  is  guarantied  by  the  constitution.  It  is,  therefore, 
entirely  immaterial  whether  tiie  justices'  courts  in  this  state  are  courts  of  reo* 
ord  or  not;  nor  does  it  matter  that,  according  to  the  common  law,  they  had  no 
civil  jurisdiction,  and  no  writ  of  error  lay  to  them.  The  right  protected  is 
entirely  distinct  from  the  form  of  the  proceeding  in  which  it  is  asserted." 
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25  W.  Ya.  518, 519.  It  would  seem  that  this  decision  is  conclusive  of  the  case 
at  bar.  This  is  certainly  a  common-law  case,  and  as  it  is  decided  that  in 
"no  such  case  can  any  party,  if  he  requires  it,  be  deprived  of  the  right  of  such 
trial," — that  is,  a  trial  by  jury, — the  plaintiff  was  entitled  to  a  trial  by  jury 
in  this  case,  and  having  required  a  jury,  and  had  the  case  tried  by  jury,  the 
case  cannot  again  be  tried  de  novo  by  appeal  in  the  circuit  court.  But  it  is 
sought  to  distinguish  this  case  from  that  of  Barlow  v.  Daniels  upon  various 
grounds.  It  is  asserted  that  the  right  of  trial  by  jury  secured  by  the  consti- 
tution is  not  a  right  to  have  a  jury  whenever  the  plaintiff  brings  a  suit  at 
common  law,  but  only  a  right  to  have  a  jury  where  the  value  in  contro- 
versy exceeds  $20. 

It  is  claimed  that  because  the  defendant  failed  to  plead  or  deny  the  plain- 
tifl^s  cause  of  action,  there  was  no  controversy  in  this  case;  that  the  word 
*' controversy*'  implies  not  only  a  suit,  but  a  suit  in  which  something  is 
affirmed  upon  the  one  side  and  denied  upon  the  other,  in  which  there  is  a  dis- 
pute,— an  issue  to  be  tried.  If  this  be  conceded  to  be  the  true  interpretation 
of  the  word  ''controversy"  in  the  constitution,  then,  by  applying  the  same 
interpretation  to  the  statute  under  which  the  defendant  seeks  to  maintain  its 
appeal  in  the  circuit  courts  the  right  of  appeal  does  not  exist  in  this  case. 
The  statute  declares  that  in  all  cases  an  appeal  shall  lis  from  the  judgment  of 
a  justice  to  the  circuit  court,  ''when  the  amount  in  controversy  on  the  trial 
before  the  justice  exceeds  fifteen  dollars."  Section  168,  c.  50,  Amend.  Code, 
p.  416.  It  therefore  inevitably  follows  that,  if  there  was  nothing  in  contro- 
versy on  the  trial  before  the  justice,  the  defendant  was  not  entitled  to  an  ap- 
peal to  the  circuit  court. 

It  is  also  insisted  that,  unless  there  is  to  be  a  trial  before  the  justice,  the 
constitution  does  not  give  the  party  a  right  to  a  jury.  The  word  "trial,"  it 
is  claimed,  implies  an  issue,  the  decision  of  the  issue  in  fact  is  csdled  a  trial, 
citing  Steph.  PI.  76,  77,  and  8  Bl.  Comm.  880.  This  position,  as  I  shall  en- 
deavor to  prove  by  the  authorities,  is  either  in  evasion  of  the  question  pre- 
sented in  this  case,  or  a  misapprehension  of  the  law.  The  claim  of  the  plain- 
tiff in  error  is  that,  unless  there  was  an  issue  to  be  tried,  the  plaintiff,  accord- 
ing to  the  rules  of  the  common  law,  was  in  no  case  entitled  to  a  trial  by  jury; 
and  if  a  jury  was  called  to  inform  the  conscience  of  the  court  in  such  cases, 
as  was  sometimes  done,  the  verdict  w^  in  no  respect  binding  upon  the  court, 
and  might  be  wholly  ignored  and  treated  as  a  nullity.  According  to  the  com- 
mon law,  when  there  was  an  interlocutory  judgment,  whereby  the  right  of 
the  plaintiff  was  established  but  the  qtuintum  of  damages  sustained  by  him 
was  not  ascertained,  the  plaintiff  was  entitled  to  the  intervention  of  a  jury  to 
ascertain  his  damages.  This  is  the  case  where  the  defendant  suffers  judgment 
to  go  against  him  by  default,  or  nihil  didt,  that  is,  where  he  puts  in  no  plea 
at  all  to  the  plaintiff's  declaration;  or  by  non  sum  ir^ormatus,  when  the  de- 
fendant's attorney  declares  he  has  no  instructions  to  say  anything  in  answer 
to  the  plaintiff,  or  in  defense  of  his  client.  This  is  a  species  of  judgment  by 
default.  If  these,  or  any  of  them,  happen  in  actions  where  the  specific  thing 
sued  for  is  recovered,  as  in  actions  of  ddbt  for  a  sum  certain,  the  judgment  is 
absolutely  complete.  But  where  damages  are  to  be  recovered,  a  jury  must 
be  called  in  to  assess  them,  unlesa  the  defendant,  to  save  charges,  will  oonf ess 
the  whole  damages  laid  in  the  declaration;  otherwise,  the  entry  of  the  judg- 
ment is  "that  the  plaintiff  ought  to  recover  his  damages,  but  because  the  court 
knew  not  what  damages  the  said  plaintiff  hath  sustained,  therefore,  the  sheriff 
is  commanded  that  by  the  oaths  of  twelve  honest  and  lawful  men  he  inquire 
into  said  damages,  and  return  such  inquisition  into  court."  This  process  is 
called  a  writ  of  inquiry,  in  the  execution  of  which  the  sheriff  sits  as  judge, 
and  tries  by  a  jury,  subject  to  nearly  the  same  law  and  conditions  as  the  trial 
by  jury  at  nisi  priiu,  what  damagias  the  plaintiff  has  really  sustained;  and 
when  their  verdiet  is  given»  which  must  assess  some  damages,  the  sheriff  re* 
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turns  tbe  inquisition,  which  is  entered  upon  the  roll  in  manner  of  a  postea, 
and  thereupon  it  is  considered  that  the  plaintiff  do  recover  the  exact  sum  of 
damages  so  assessed.  8  BI.  Comm.  397,  398;  Steph.  PI.  133,  134;  Tidd,  Pr. 
295-297  J  BrUl  v.  Neele,  1  Chit.  619;  18  E.  C.  L.  180;  4  Minor  Inst.  pt.  1,  (602,) 
648.  Some  of  the  old  English  authorities  seem  to  hold  that  the  return  of  the 
inquest  or  the  writ  of  inquiry  merely  informs  the  conscience  of  the  court, 
which  might,  if  it  chose  to  do  so,  in  all  cases  assess  the  damages  itself,  and 
thereupon  give  final  judgment.  Beardmore  v.  Canington,  2  Wils.  244;  Bruce 
V.  Ratolinst  3  Wils.  61.  The  doctrine  announced  in  those  two  cases  was 
merely  obiter  and  incidental;  it  was  not  involved  in  the  questions  decided. 

But  it  is  unnecessary  for  the  purposes  of  this  case  to  dispute  the  doctrine 
thus  announced.  If  we  admit  that  a  common-law  court  has  a  conscience, 
which  may  be  enlightened,  a  rather  heretical  admission,  it  must  be  something 
of  the  same  character,  and  certainly  no  more  scrupulous  or  inflexible  than  the 
conscience  of  a  court  of  chancery.  Under  the  practice  in  a  court  of  chancery 
the  chancellor  may,  in  certain  cases,  direct  an  issue  to  be  tried  by  a  jury  to 
enlighten  his  conscience.  But  when  in  a  proper  case  such  issue  is  directed, 
the  verdict  returned  in  response  thereto  is  as  binding  upon  the  court  as  a  ver- 
dict in  any  other  case.  It  cannot  disregard  it  or  arbitrarily  set  it  aside.  In 
Nease  v.  Capehart,  15  W.  Va.  300,  this  court,  following  the  law  as  settled  in 
Virginia  and  elsewhere,  decided,  that  '*the  object  in  directing  the  issue  is  to 
satisfy  the  conscience  of  the  chancellor,  but  that  conscience  must  be  satisfied 
with  the  verdict  of  the  jury  upon  an  issue  properly  directed,  where  no  errors 
have  been  committed  during  the  trial  thereof,  either  by  the  court  or  by  the 
jury,  to  the  prejudice  of  either  party."  Carter  v.  Campbelf,  Gilmer,  159; 
Lee  V.  Boak,  11  Grat.  182;  Fitzhugh  v.  Fitihugh.  Id.  210;  Henry  v.  Dams, 
7  W.  Va.  716.  "The  right  of  trial  by  Jury, "  which  the  constitution  declares 
''shall  be  preserved,**  must  be  understood  to  be  the  common-law  right,  as 
settled  and  existing  in  this  state  in  1880,  the  time  at  which  the  amendment 
under  consideration  was  adopted  by  the  people.  This  being  so,  it  is  not  very 
important  to  know  what  that  right  was  claimed  to  be  in  England  in  1764, 
when  the  cases  in  Wilson^  reports,  above  cited,  were  decided.  Eeferring  to 
some  of  the  Virginia  cases,  on  which  our  practice  is  founded,  we  find  that  it 
has  long  been  the  settled  law  of  that  state  in  all  cases  at  law  sounding  in  dam* 
ages,  that  a  plaintiff,  where  the  defendant  failed  to  appear  or  plead,  could  not 
obtain  a  final  judgment  without  the  intervention  of  a  jury.  In  MetcaJfs, 
BattaiUf  Gilmer,  191,  where  the  action  was  debt  against  the  maker  and  in* 
dorser  of  a  note,  the  defendant  did  not  appear,  and  the  inferior  court  gave 
judgment  against  him  for  the  debt  and  interest.  The  appellate  court  reversed 
this  judgment,  stating  as  a  reason  therefor  that  "neither  the  interest,  nor  a 
final  judgment  for  the  principal  sum,  could  be  given  upon  the  note,  without 
the  intei-vention  of  a  jury."  In  James  River,  etc,,  Co.  v,  Lee,  16  Grat.  424, 
the  syllabus  is  as  follows:  "An  office  judgment  in  an  action  of  ejectment  does 
not  become  final  without  the  intervention  of  a  court  or  jury;  but  there  ought 
in  every  case  to  be  an  order  for  an  inquiry  of  damages."  The  court,  in  its 
opinion  in  that  case,  after  reviewing  a  number  of  Virginia  cases,  says:  "These 
cases  clearly  show  that,  under  the  Code  of  1819,  the  award  of  a  writ  of  Inquiry 
was  necessary  in  every  case  of  an  office  judgment  against  a  defendant,  except 
the  case  of  an  action  of  debt  upon  instruments  of  writing  for  the  payment  of 
an  ascertained  sum  of  money  absolutely  and  unconditionally."  "An  inquiry. 
of  damages  is,  in  general,  requisite  in  all  cases  where  the  amount  of  the  de- 
mand, and  the  defendant's  liability  to  pay  it,  are  not  ascertained  (at  least 
prima  facie)  by  his  own  written  acknowledgment,  or  something  equivalent 
thereto.  *  *  •  Thus  an  order  or  writ  of  inquiry  is  necessary  in  all  actions 
of  ejectment,  and  for  all  torts. "  4  Minor,  Inst.  (602, )  648.  Prof.  Minor,  after 
stating  how  the  writ  of  inquiry  was  formerly  executed  in  England,  which  is 
in  the  manner  hereinbefore  stated,  says:  "With  us  no  writ  issues,  but  the  oc* 
v.4s.E.no.9 — 42 
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der  is  executed  in  court,  generally  bj  a  Jury,  although  if  neither  party  desire 
a  jury,  it  is  made  the  duty  of  the  court  to  ascertain  the  damages,  and  from 
what  time  interest  shall  be  computed,  and  to  give  judgment  for  such  damages 
and  interest."  4  Minor,  Inst.  (602,)  649,  Such  is  now  our  practice,  and  was 
the  law  in  this  state  at  the  time  our  constitution  was  adopted.  Our  constitu- 
tion, as  will  be  seen,  declares  in  express  terms  that  '*the  right  of  trial  by  jury* 
if  required  by  either  party,  shall  be  preserved.''  This  right,  in  nearly  the 
same  language  as  that  employed  in  the  constitution,  and  used  in  the  common 
law  as  it  existed  in  this  state  at  the  time  our  constitution  was  adopted,  is  en- 
forced by  our  statute.  It  provides  that  "either  party  to  a  ciiil  action  before 
a  justice,  when  the  value  in  controversy,  or  the  damages  claimed,  exceed 
twenty  dollars,  or  the  possession  of  real  estate  is  in  controversy,  shall  be  en- 
titled, under  the  regulations  herein  prescribed,  to  a  trial  by  six  jurors,  if  de- 
manded." Section  72,  c.  50,  Amend.  Code,  p.  898.  It  will  be  observed  that 
the  right  to  a  jury  trial  is  given  by  this  statute,  not  only  in  cases  where  there 
is  a  controversy,  but  in  all  civil  actions  when  damages  are  claimed.  The  lan- 
guage used  is  mandatory  and  unqualified.  It  does  not  say  the  right  shall  ex- 
&t  only  in  cases  where  both  parties  appear  and  make  up  an  issue,  but  It  gives 
the  right  in  all  cases,  if  demanded  by  either  party. 

If,  however,  notwithstanding  what  we  have  already  shown,  it  is  still  in- 
sisted that  an  issue  or  dental  on  behalf  of  the  defendant  of  the  plaintiff's  cause 
of  action  is  indispensable  to  entitle  the  plaintiff  to  trial  by  jury,  the  statute  it- 
self interposes  such  denial  and  makes  up  an  issue  in  all  cases  where  the  de- 
fendant fails  to  appear.  It  declares:  ^'When  a  defendant  does  not  appear, 
the  plaintiff  cannot  recover  without  proving  his  case. "  Section  68,  o.  50,  Ckxle. 
This  statute  pleads  the  general  issue  for  the  defendant,  and  puts  the  plaintiff 
in  precisely  the  same  situation  that  he  would  be  in  if  such  plea  had  been  put 
in  by  the  defendant  himself.  It  presents  both  an  issue  and  a  controversy, 
whict!  places  the  whole  burden  of  proving  his  case  upon  the  plaintiff.  But  it 
is  suggested  that  the  second  sentence  of  this  section  68  of  the  statute,  which 
provides  that  "the  justice,  if  the  process  has  been  served  on  the  defendant, 
shall,  in  such  case,  proceed  to  hear  the  allegations  and  evidence  of  the  plain- 
tiff, and  render  judgment  as  the  right  shall  appear,"  makes  it  the  duty  of  the 
justice  to  determine  such  case  without  the  intervention  of  a  jury.  This,  it 
seems  to  me,  is  a  very  narrow  and  unauthorized  construction.  Statutes  In 
pari  materia  must  be  reconciled  by  construing  them  together  as  a  whole. 
Therefore,  in  connection  with  this  section*  we  must  read  section  72  of  the  same 
statute,  which  declares  in  general  and  unqualified  terms  that  "either  party  to 
a  civil  action  before  a  justice  *  *  *  shall  be  entitled  *  *  *  to  a  trial 
by  six  jurors,  if  demanded. "  Taking  these  provisions  of  the  statute  together, 
the  first  simply  means  that  it  shall  be  the  duty  of  the  justice  to  hear  the  case, 
if  neither  party  demands  a  jury.  There  are  no  negative  words  used  to  exclude 
this  construction.  The  constitution  also  declares,  as  we  have  seen,  that  "the 
right  of  trial  by  jury,  if  required  by  either  party,  shall  be  preserved."  This 
language  is  unqualified  and  necessarily  includes  all  civil  cases.  If,  therefore, 
we  adopt  the  construction  claimed  for  the  plaintiff  in  error,  the  provision  in 
section  68  wUl  not  only  be  inconsistent  with  section  72,  but  in  conflict  with 
the  express  command  of  the  constitution.  The  legislature  has  no  authority 
to  impose  limitations  or  restriction  upon  rights  expressly  guarantied  by  the  or- 
ganic law;  consequently,  the  effect  of  yielding  to  the  interpretation  claimed 
by  the  plaintiff  in  error,  would  be  to  declare  the  statute  unconstitutional,  a 
thing  we  are  not  at  liberty  to  do,  unless  the  conflict  is  entirely  irreooneila- 
ble.  Cooley,  Const.  Lim.  168.  In  Railroad  Co.  v.  Morris^  the  supreme  court 
of  Texas  held  that  a  statute  of  that  state  which  provided  for  a  jury  for  de- 
fendants in  cases  where  judgment  is  rendered  by  default,  but  made  no  pro- 
vision for  a  jury  for  plaintiffs  in  such  cases,  could  not  deprive  the  plaintiff  of 
the  right  to  a  trial  by  jury  in  such  cases,  because  its  bill  of  rights  (section  15) 
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"preserves  to  all  parties  the  common-law  right  of  trial  by  Jury."  The  court, 
in  its  opinion  in  ttiat  case,  say:  **  We  are  of  the  opinion,  however,  that  under 
the  course  of  the  common  law,  where  a  Judgment  was  rendered  by  default, 
and  the  cause  of  action  was  not  liquidated,  a  jury  was  always  called  to  assess 
the  damages.  If  this  l^  so,  the  right  is  preserved  by  the  fifteenth  section  of 
our  bill  of  rights,  and  cannot  be  infringed  by  any  act  of  the  legislature.  In  a 
very  numerous  class  of  cases,  the  amoujit  of  damages  is  the  important  ques- 
tion  to  be  determined,  and  the  one  in  which  the  plaintiffs  have  the  most  in* 
terest  in  a  trial  by  jury,"  8  S.  W.  Rep.  467-462.  In  Fratte  v.  Corh  9  Mo. 
168,  the  supreme  court  of  Missouri  decided  that,  ''on  a  judgment  by  default, 
the  court  cannot  assess  the  damages,  unless  the  suit  be  founded  on  an  instru- 
ment in  writing  by  which  the  demand  is  ascertained."  This  was  an  appeal 
from  a  justice's  court.  See,  also,  Stoearingen  v.  Knox,  10  Mo.  31.  It  nec- 
essarily results  from  what  has  preceded  that  according  to  the  common  law,  as 
recognized  and  settled  in  this  state,  there  can  be  no  final  judgment  by  default, 
or  othorwise,  in  the  absence  of  a  writ  of  inquiry,  in  any  action  at  law  in  the 
circuit  court,  or  before  a  justice,  when  the  value  in  controversy  exceeds  $20, 
where  the  action  is  for  damages,  or  where  the  sum  which  the  plaintiff  is  en- 
titled to  recover  is  not  definitely  ascertainable  from  the  contract  sued  on,  or 
the  confession  of  the  defendant,  and  the  right  of  either  party,  if  he  demands 
it,  to  have  such  writ  executed  by  a  jury,  is  guarantied  by  our  constitution. 
This  right  does  not  depend  upon  the  condition  of  the  pleadings,  or  the  conduct 
of  the  adverse  party.  It  is  a  right  which  may  be  invoked  by  either  party, 
whatever  may  be  the  wishes  or  the  actions  of  the  opposite  party. 

A  number  of  decisions  in  Virginia  and  this  state  have  been  referred  to  for 
the  purpose  of  showing  that  without  an  issue  there  cannot,  in  contemplation 
of  law,  be  a  trial  by  jury.  Among  these  cases  are  the  following:  Stevens  v. 
Talii^erro,  1  Wash.  (Va.)  156;  Snyder  v.  Burke,  4  Band.  (Va.)  161;  Roto- 
ana  v.  Givens,  10  Grat.  260;  BaiUvad  Co,  v.  Faulkner,  4  W.  Va.  180;  Ruff- 
ner  v.  ma,  21  W.  Va.  169;  and  Broton  v.  Cunningham,  23  W.  Va.  109. 
All  these  cases  involve  the  same  point,  and  simply  hold  that  when  the  parties 
have  appeared  and  conamenced  to  plead  they  must  perfect  their  pleading  and 
arrive  at  an  issue  before  proceeding  to  the  trial.  In  all  of  them  there  was  a 
failure  to  make  up  the  issues,  and  the  defect  was  so  radical  that  it  was  not 
cured  by  the  statute  of  jeofails.  Yet  in  each  case,  while  there  was  in  fact 
no  issue,  the  jury  was  sworn  to  try  the  issue.  The  court,  therefore,  held 
that  there  was  a  mistrial,  upon  the  ground  that  the  jury  were  improperly 
sworn  to  try  the  issue  or  issues,  when  there  was  in  fact  no  issue.  The  judg* 
ments  were  not  reversed  merely  because  the  cases  were  tried  by  a  jury.  The 
result  would  have  been  the  same  if  the  cases  had  been  tried  by  the  court  in 
lieu  of  a  jury.  In  fact,  in  one  of  the  cases  above  relied  on.  Railroad  Co,  v. 
Faulkner,  the  court  decided  **if  the  intervention  of  a  jury  is  waived,  and  the 
evidence  is  heard  by  the  court,  aod  judgment  rendered  without  issue  having 
been  joined,  it  is  as  equally  erroneous  as  if  the  case  had  been  tried  by  a  jury." 
Ncmeof  those  cases  have  any  application  to  the  questions  presented  i  n  the  case  at 
bu-.  In  this  case  the  jury  were  not  sworn  to  try  the  issue,  but  they  were  sworn 
to  ascertain  the  damages  of  the  plaintiff,  the  usual  oath  in  executing  writs  of 
injuiry.  There  was  no  appearance  by  the  defendant  to  the  action  in  this 
case,  and  no  attempt  to  try  any  issue,  as  was  the  fact  in  all  of  the  above 
mentioned  cases.  The  case  here  was  one  of  pure  damages  for  a  tort,  an  as- 
sault and  battery,  a  case  peculiarly  suited  to  a  trial  by  jury.  It  would  have 
clearly  been  error  if  the  justice  had  refused  a  jury  upon  the  demand  of  the 
plaintiff,  and  consequently  it  was  not  error,  much  less  a  nullity,  to  allow  a 
trial  by  jury.  And  the  case  having  been  thus  properly  tried  by  a  jury,  and  & 
judgment  rendered  on  their  verdict,  the  circuit  court,  according  to  the  decis- 
ion of  this  court  in  Barlow  v.  Daniels,  25  W.  Va.  512,  had  no  authority  to 
try  the  case  de  novo,  or  to  entertain  an  appeal  from  said  judgment. 
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The  judgment  of  the  circuit  court  was  therefore  right,  and  most  be  af- 
firmed. 

Johnson  and  Green,  JJ.,  concurred.    Woods,  J.,  dissenting. 

(80  W.  Va.  326) 

Vandervort  «•  FOUSB. 

(Supreme  Court  of  Appeals  of  West  Virginia.    November  12, 1887,) 

Apfbal— Fbom  Justicb— Thial  db  Novo. 

The  judgment  of  a  justice  upon  the  verdict  of  a  jury,  in  an  action  sounding  in  dam- 
ages, to  which  the  defendant  declined  to  appear  or  plead,  eannot  be  tried  de  novo 
by  the  circuit  court  upon  appeaL    Woods,  X,  dissenUng. 

{SyUaims  by  the  Court) 

Error  to  circuit  court,  Wood  county. 

This  action  was  brought  by  J.  W.  Yandervort  against  Herman  Fonse,  to 
recover  damages  for  breach  of  contract.  The  judgment  of  the  courts  below 
was  in  the  plaintiff 's  favor.    The  defendant  brought  error. 

A,  J.  Boreman  and  C.  T.  CaldwelU  for  plaintiff  in  error.  /•  W.  Vander- 
vortt  for  defendant  in  error. 

Snyder,  J.  Writ  of  error  to  a  Judgment  of  the  circuit  court  of  Wood 
county,  dismissing  an  appeal  from  the  judgment  of  a  justice  of  said  county. 
The  original  action  was  brought  before  the  justice  by  J.  W.  Yandervort 
against  Herman  Fouse,  to  recover  damages  for  the  breach  of  a  contract. 
The  defendant  having  been  duly  summoned,  appeared  before  the  justice 
on  the  day  set  for  trial,  and  moved  to  quash  the  summons,  which  motion 
being  overruled,  the  defendant  declined  to  plead  to  the  action,  and  withdrew 
from  the  case.  The  plaintiff  demanded  a  jury,  which  was  called  and  sworn 
by  the  justice.  The  case  was  tried  by  jury,  and  a  verdict  returned  in  favor 
of  the  plaintiff  for  $264,, upon  which  the  justice  gave  judgment  for  that  sum, 
and  costs.  On  the  day  after  the  judgment  wad  rendered  t!ie  defendant  filed 
his  bond,  and  obtained  from  the  justice  an  appeal  to  the  circuit  court.  The 
appeal  was  docketed  in  said  court,  and  afterwards,  upon  the  motion  of  the 
plaintiff,  that  court  dismissed  the  appeal.  It  is  from  the  judgment  of  the 
circuit  court  that  the  defendant  obtained  this  writ  of  error.  In  Hickman  v. 
Railroad  Co,,  ante,  654,  a  case  involving  the  same  questions  raised  by  the 
record  in  this  case,  decided  at  the  present  term,  this  court  held,  that  the 
judgment  of  a  justice  rendered  upon  the  verdict  of  six  jurors,  in  an  action  for 
damages,  in  which  no  defense  was  made  by  the  defendant,  cannot  be  tried  de 
novo  bv  the  circuit  court  upon  appeal.  The  effort  of  the  plaintiff  in  error  in 
this  case,  as  it  was  in  that  case,  is  to  have  the  judgment  of  the  justice  disre- 
garded, and  the  case  tried  de  novo  under  the  provisions  of  section  169,  o.  50, 
Amend.  Code,  p.  417.  This  we  have  held  cannot  be  done  both  in  Hiekman 
V.  Railroad  Co,,  mpra,  and  Barlow  v.  Daniels,  25  W.  Ya.  512.  And  for 
the  reasons  set  forth  in  the  opinion  of  the  court  in  those  two  cases*  the 
judgment  of  the  circuit  court  in  this  case  is  affirmed. 

Johnson  and  Green*  JJ.,  concurred.    Woods,  J.,  dissented. 

(30  W.  Va.  466)  ^  ^ 

Shriver  v.  Garrison. 
(Supreme  Court  of  Appeals  of  West  VirgimAa.    November  19, 1S87.) 

1.  EviDSNOB— Judicial  Notiob— Settlement  ov  Fiduoiabt  Acooxtnt. 

Where  a  court  of  competent  jurisdiction  in  one  of  the  United  States  has  1^  Its 
final  order  or  decree  passed  upon  and  confirmed  the  aooonnts  of  an  executor,  admin- 
istrator, or  other  fiduciary,  the  courts  of  this  state  will  take  iudidal  notice  of  the 
effect  ox  such  order  or  decree  in  any  judicial  proceeding  in  this  state  affecting  the 
validity  of  the  i 
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9.  Executors  ahd  AprainsTRATOBa— Sbttlbmbnt— Sbt-Off  of  Individual  Dbst. 

Where  a  conrt  of  competent  mrisdiction  has  confirmed  the  final  aooonnt  of  an  ad- 
ministrator, and  by  Ita  decree  directed  a  certain  sum  of  money  to  be  paid  to  a  guard- 
ian as  the  estate  of  his  ward,  such  administrator  cannot  set  off  against  the  amount 
80  decreed  to  such  guardian  a  debt  due  to  him  from  such  guardian  in  his  individual 
capacity. 

8.  Equttt— Lafsb  of  Tims— Anaix>6t  to  Limitation  of  Actions. 

Where  an  administrator  has  invoked  the  aid  of  a  court  of  equity  to  recover  from  a 
guardian  of  a  distributee  money  alleged  to  have  been  paid  by  mistake  to  such  guard- 
um,  and  the  evidence  adduced  in  support  of  such  payment  shows  that  it  was  paid 
more  than  five  years  before  the  suit  was  brought,  and  such  guardian  relies  upon 
and  pleads  the  statute  of  limitations,  the  court  will,  in  analogy  to  prooeedinffs  at 
law,  hold  such  demand  barred  by  the  statute  of  limitaUons,  unleas  the  plaintiff  can 
bring  himself  within  some  of  the  exceptions  of  that  act. 

4.  Same. 

An  administrator  suing  in  a  court  of  equity  to  recover  money  alleged  to  have  been 
paid  in  ignorance  of  a  material  fact  to  a  dtstributee  in  excess  of  what  he  was  entitled 
to,  cannot  avoid  the  bar  of  the  statute  of  limitations  on  the  ground  that  the  mistake 
was  not  discovered  until  after  the  statutory  limitation  for  the  commencement  of  the 
action  had  expired,  if  it  appears  that  such  material  fact  was  sooner  known  to  him, 
or  that  he  was  informed  of  such  other  facts  as  would  be  sufficient  to  put  him  upon 
such  inquiry  as  would  have  led  to  the  discovery  of  such  material  fact  before  such 
cause  of  action  was  barred. 

6.  EZXOUTOKS  AND  AdMINISTRATOBS— PAYMENT  BT  MISTAKE— AOTION  TO  RECOVER. 

If  an  administrator,  with  full  knowledge  of  all  the  facts,  voluntarily  pays  to  the 
guardian  of  the  infant  children  of  his  intestate  sums  of  money  in  excess  of  the 
amounts  to  which  they  are  entitled,  under  a  mistake  of  law  arising  out  of  a  misap- 
prehension of  tiie  facto,  he  cannot  maintain  «  suit  against  such  guardian  to  compel 
him  to  refund  the  amountB  so  paid  to  him  in  excess. 
0.  Bamb. 

Where  an  administrator  voluntarily  pays  money  to  a  distributee  of  his  intestate, 
with  fuU  knowledge  of  the  f actti,  but  under  a  mistake  of  law,  he  cannot  reoover  it 
unless  the  same  be  necessary  for  the  payment  of  the  debts  of  the  intestate. 

7.  Bquitt— Mistake— Law  and  J'act.  * 

A  case  in  which  it  was  held  that  an  alleged  mistake  of  a  material  fact  was  a  mis- 
take of  law  arising  from  an  erroneous  legal  deduction  from  well-known  facts. 

{ayUdbvs  by  the  CovrU) 

Appeal  from  circuit  court,  Monongalia  county. 

On  the  seventh  of  September,  18&,  Solomon  H.  Shriver  in  his  own  right, 
and  as  administrator  of  John  Hagan,  Sr.,  deceased,  filed  his  bill  in  the  cir- 
cuit court  x>f  Monongalia  county,  verified  by  his  afiidavit,  against  James  L. 
Garrison  in  his  own  right,  and  as  guardian  of  Patrick,  Charles  L.,  Clara 
May,  Kate,  Mary,  and  John  Hagan,  Jr.,  the  children  and  heirs  at  law  of  said 
decedent,  all  of  whom  were  infants  at  the  time  of  their  father's  death,  seek- 
ing to  recover  from  the  defendant  the  sum  of  $1,538.86,  alleged  to  have  been 
overpaid  by  the  plaintiff,  as  such  administrator,  to  him  in  his  character  as 
guardian  by  mistake;  large  portions  of  which  were  so  paid  and  received  be- 
fore the  eighth  day  of  November,  1878.  The  defendant  being  a  non-resident 
of  this  state,  an  order  of  attachment  was  issued  and  levied  upon  real  estate 
owned  in  the  county  of  Monongalia  by  the  defendant,  who  was  at  first  pro- 
ceeded against  by  order  of  publication.  The  bill  alleges  that  John  Hagan, 
Sr.,died  on  the  twenty-fourth  of  December,  1872,  in  Qreene  county,  Penn- 
sylvania, where  he  resided  at  the  time  of  his  death,  and  where  the  defendant, 
who  is  a  citizen  of  that  state,  resides;  that  the  orphans*  court  of  Greene 
county,  having  jurisdiction  for  that  purpose,  appointed  the  plaintiff  adminis- 
trator, and  the  defendant  guardian,  as  aforesaid,  and  that  each  was  duly 
qualified,  and  entered  upon  the  duties  of  their  respective  offices  or  trusts;  that 
soon  after  the  death  of  John  Hagan,  Sr.,  his  widow,  Matilda  Hagan,  with  his 
said  children,  removed  from  Greene  county,  Pennsylvania,  to  the  town  of 
Dungannon,  in  Columbiana  county,  in  the  state  of  Ohio,  where  she  has  ever 
since  uontinued  to  reside,  and  where  the  child  John  Hagan,  Jr.,  two  or  three 
years  afterwards,  died,  being  then  an  infant  of  tender  years,  unmarried  and 
without  issue,  leaving  his  said  mother,  brothers,  ana  sisters  surviving  him* 
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that  according  to  the  laws  of  the  state  of  Pennsylv^ania  his  mother  was  the 
sole  distributee,  and  according  to  the  laws  of  the  state  of  Ohio  his  surviving 
brothers  and  sisters,  to  the  exclusion  of  his  mother,  were  the  sole  distributees 
of  his  personal  estate.  The  bill  further  states  that  in  the  due  and  regular 
course  of  tl^e  administration  and  settlement  of  the  estate  of  John  Hagan,  Sr.» 
various  sums  of  money  in  the  hands  of  the  plaintiff  as  such  administrator  be- 
came subject  to  distribution  among  his  heirs,  after  the  death  of  John  Hagan, 
Jr..  amounting  in  the  aggregate  to  $40,521.40,  as  shown  by  the  report  of  the 
auditor  to  said  orphans'  court,  and  confirmed  by  it  on  the  tenth  of  October, 
1881,  an  authenticated  copy  of  the  record  of  which,  and  of  the  proceedings 
of  tlie  court  thereon,  is  filed  as  part  of  the  bill,  whereby  it  appears  that  said 
court  adjudged  that  at  the  time  of  his  death  the  domicile  of  John  Hagan,  Jr., 
and  of  his  mother,  Matilda  Hagan,  was  in  Greene  county,  Pennsylvania,  and 
that  his  mother  was  his  sole  distributee,  and  thereupon  ordered  and  decreed 
that  the  plaintiff  should  distribute  said  •40,521.40  among  the  said  widow  and 
heirs  of  John  Hagan,  Sr.,  as  follows: 

To  Mrs.  Matilda  Hagan,  as  widow,  ...    $18,507  131 

"      •*  -  -       as  heir  of  John  Hagan,  Jr.,   -        -    4,850  37| 

And  to  Patrick,  Charles  L.,  Clara  M.,  Mary,  and  Kate  Ha- 
gan, each,        ..-..--    4,850  37| 

The  bill  further  states  that,  long  before  the  making  of  said  report,  the  plain- 
tiff as  such  administrator,  acting  under  the  advice  of  counsel  learned  in  the 
law,  had  paid  out  and  distributed  to  and  among  said  widow  and  heirs  the 
sum  of  $42,059.74),  being  an  excess  of  $1,538,96  over  the  said  sum  of  $40,- 
521.40  so  found  by  said  auditor's  report,  and  confirmed  by  the  orphans'  court; 
and  that  the  whole  of  the  said  sum  of  $1,5^.86  was  paid  by  him  to  the  de- 
fendant as  the  guardian  of  the  said  surviving  infant  children,  and  that  the 
same  is  still  in  liis  hands  as  such  guardian.  The  bill  further  states  that  at  the 
time  of  the  death  of  John  Hagan,  Jr.,  at  Dungannon,  in  Ohio,  the  plaintiff 
and  defendant  both  believed,  and  the  latter  insisted,  that  the  domicile  of  Ma- 
tilda Hagan  and  of  all  the  said  children  was  in  the  state  of  Ohio,  and  that  the 
personal  estate  of  John  Hagan,  Jr.,  was  distributable  to  and  among  his  sur- 
viving brothers  and  sisters  according  to  the  statute  of  distribution  in  force  in 
the  state  of  Ohio  at  the  time  of  his  death;  and  that,  in  this  belief,  the  plain- 
tiif  continued  to  make  payments  to  the  defendant  as  guardian  of  such  surviv- 
ing children,  intending  to  pay  him  the  entire  sums  to  which  they  were  en- 
tiUed  as  distributees  of  their  father,  and  of  their  deceased  brother,  and  so  he 
continued  to  make  payments  to  the  defendant  as  such  guardian  until  they  ag- 
gregated the  sum  of  $24,050.23,  whereas  the  whole  amount  to  which  as  such 
guardian  he  was  entitled  was  only  $22,511.87;  and  that  for  the  excess  of 
$1,538.86,  with  interest  from  the  eighth  of  November,  1878,  he  asks  a  decree 
against  the  defendant.  The  bill  further  charges  that  the  defendant,  in  ac- 
counting with  his  wards,  has  reserved  and  set  apart  one-sixth  part  thereof  as 
the  share  of  John  Hagan,  Jr.,  for  the  following  reason:  The  s^d  widow,  Ma- 
tilda Haganf  long  after  all  of  said  payments  had  been  so  made  to  the  defend- 
ant as  such  guardian,  in  a  proceeding  in  said  orphans'  court,  obtained  the  said 
adjudication;  that  at  the  time  of  his  death  John  Hagan,  Jr.,  had  his  domicile 
in  Pennsylvania;  that  after  this  adjudication  hepaid  to  the  widow  the  amount 
directed  to  be  paid  to  her,  although  he  had,  as  before  stated,  paid  to  the  de- 
fendant $1,538.36,  part  of  the  same  fund,  in  the  mistaken  belief  that  John 
Hagan,  Jr.,  at  the  time  of  his  death  had  his  domicile  in  Ohio;  and  prays  that 
the  defendant  repay  him  said  $1,538.36,  with  interest,  and  for  general  relief. 
At  October  term,  1885,  the  defendant  appeared  and  demurr^  to  the  bill, 
which  demurrer,  at  February  term,  1886,  was  overruled,  with  leave  to  the  de- 
fendant to  answer  within  one<lay;  and  failing  to  do  so,  the  cause  was  referred 
to  Commissioner  Fast,  to  ascertain  and  report  to  the  court  at  its  next  term: 
First.  Who  were  the  distributees  of  John  Hagan,  Sr.,  deceased,  entitled  to  his 
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personal  estate?  Second.  Who  were  the  distributees  of  Jolm  Hagaa,  Jr.,  de- 
ceased, entitled  to  the  personal  estate  of  him,  the  said  John  Hagan^  Jr.? 
Third.  Whether  the  complainant,  as  administrator  of  said  John  Hagan,  Sr., 
has  paid  over  to  the  distributees  of  his  intestate  the  moneys  coming  into  his 
hands  as  such  administrator  to  which  such  distributees  were  entitled,  how 
much  he  paid  to  each  distributee,  or  to  the  guardian  of  each,  and  the  name  of 
each  distributee  to  whom  or  to  whose  guardian  he  made  any  such  payments, 
with  the  date  of  such  payments.  Fourth.  How  much  money,  if  any,  the  said 
administrator  paid  to  the  defendant  as  guardian  of  the  infant  children  of  said 
John  Hagan,  Sr..  in  excess  of  the  sum  or  sums  which  said  guardian  was  en- 
titled to  receive,  and  under  what  circumstances  such  excess,  if  any,  was  paid, 
and  at  what  time,  and  what  disposition  was  made  by  said  defendant  of  any 
such  excess,  if  any  such  was  paid  to  him?  Fifth. ^  State  the  amount  of  any 
such  excess,  with  interest  included,  from  the  time  or  times  of  its  payment  to 
said  defendant.  Sixth.  Any  other  matter  deemed  pertinent  by  the  <x)mmis- 
sioner,  or  specially  required  by  either  of  the  parties.  And  leave  was  giv^n  the 
defendant  to  file  his  answer  before  the  commissioner,  and  to  the  plaintiff  to 
reply  thereto,  in  accordance  with  which  the  defendant  filed  his  answer,  to 
which  the  plaintiff  replied  generally. 

The  answer  admits  the  appointment  and  qualiflcation  of  the  plaintiff  as  ad- 
ministrator, and  of  respondent  as  guardian  as  aforesaid,  by  the  orphans*  court 
of  Greene  county,  Pennsylvania,  and  that  it  had  jurisdiction  in  the  premises 
over  them  in  the  discharge  of  their  duties  as  such  administrator  and  guardian. 
It  also  admits  that  the  plaintiff,  as  such  administrator,  made  sundry  settle- 
ments of  his  accounts  before  said  court,  and  distributed  and  paid  out  sundry 
sums  of  money,  under  and  by  virtue  of  such  settlements,  and  in  pursuance  of 
the  order  and  direction  of  said  court;  but  denies  that  upon  any  of  such  settle- 
ments it  was  found  that  the  plaintiff,  as  such  administrator  or  otherwise,  had 
overpaid,  or  paid  in  excess,  any  sum  of  money  to  respondent  in  his  own  right 
or  as  such  guardian.  On  the  contrary,  the  respondent  avers  that  long  after 
the  alleged  overpayment  was  made,  and  long  after  the  settlement  of  1881  re- 
ferred to  in  the  plaintiff's  bill,  his  accounts  as  such  administrator  were  au- 
dited, surcharged,  falsified,  and  restated  by  said  orphans*  court,  and  con- 
firmed, as  upon  a  final  settlenokent  of  the  same,  on  the  seventeenth  of  March, 
1885,  as  appears  by  an  authenticated  copy  thereof,  and  the  proceedings  had 
thereon,  from  the  records  of  said  court,  filed  as  part  of  the  answer,  whereby 
it  appears  that  there  was  then  due  from  the  plaintiff  as  such  administrator  to 
respondent  as  such  guardian,  in  addition  to  the  sum  found  due  on  the  settle- 
ment of  1881,  the  sum  of  $807.84  8-9  for  and  on  account  of  each  of  his  said 
wards,  amounting  in  the  aggregate  to  $1,539.24  4-9,  a  sum  more  than  sufiS- 
cient  to  satisfy  said  alleged  overpayment,  if  the  same  had  in  fact  been  made. 
These  last-named  amounts  have  not  been  paid  to  respondent,  nor  in  any  way 
received  by  him,  unless  by  way  of  said  alleged  overpayment,  which  pretended 
overpayment  respondent  here  denies.  It  admits  that  John  Hagan,  Sr.,  left 
surviving  him  his  widow  Matilda,  and  the  six  infant  children  named  in  the 
bill  as  his  heirs  and  distributees;  that  John  Hagan,  Jr.,  one  of  said  children, 
died  in  infancy,  intestate,  unmarried,  and  without  issue,  and  that  it  was  ad- 
judged by  said  orphan's  court,  in  1881,  in  a  ''partial  account"  and  distribu- 
tion of  the  personal  estate  of  John  Hagan,  Sr.,  that  the  mother  of  John  Ha- 
gan, Jr.,  took  his  share  of  said  personal  estate,  and  decreed  that  the  plaintiff, 
as  such  administrator,  should  distribute  the  estate  upon  that  basis.  The  an- 
swer admits  that  respondent  received  from  the  plaintiff  at  sundry  times  sundry 
sums  of  money,  for  which  he  receipted  to  him  as  such  guardian  of  the  surviv- 
ing infant  heirs  of  John  Hagan,  Sr.,  and  avers  that  he  has  settled  for  and  ac- 
counted for  all  moneys  received  by  him  with  said  Patrick  and  Charles  L.  Ha- 
gan, who  have  come  of  age.  He  further  avers  that  if  any  overpayments  were 
made  to  him  as  guardian  by  the  pUiintiff  as  administrator,  they  were  made  to 
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him  volutitarily  under  the  advice  of  p]aintiff*s  counsel,  under  an  alleged  mis- 
take of  the  law,  and  were  received  hj  respondent  in  the  utmost  good  faith,  in 
his  fiduciary  character,  and  fully  accounted  for  by  him  upon  fiiml  settlement 
with  two  of  his  wards,  who  have  arrived  at  full  age,  who  now,  and  for  a  long 
time  past,  have  resided  in  Ohio. 

Respondent  avers  that  all  of  the  payments  made  to  him  by  the  plaintiff  were 
promptly  charged  to  himself  as  guardian,  and  that  all,  or  nearly  all,  of  said 
payments  were  so  made  to  him  prior  to  1878;  and  a  suit  to  recover  the  same 
would  be  barred  by  lapse  of  time,  and  he  pleads  and  relies  upon  the  statute  of 
limitations  as  a  bar  to  the  plaintiff's  claim .  Respondent  in  his  answer  specially 
avers  that  the  plaintiff  is  not  entitled  to  a  credit  of  $2,440.30  claimed  by  the 
plaintiff,  as  the  same  was  in  effect  real  estate  belonging  to  his  wards,  and  not 
personal  estate  belonging  to  his  intestate;  and  insisto  that  it  will  be  impossible 
in  this  suit  to  adjust  the  differences  between  the  plaintiff  and  defendant  for 
want  of  proper  parties,  involving,  as  it  does,  the  payments  made  to  said  Ma- 
tilda Hagan,  and  to  the  now  adult  children,  alleged  to  have  been  made  to  them 
by  the  plaintiff,  and  also  the  condition  of  the  accounts  and  payments  madeby 
respondent  to  his  late  wards  after  they  became  of  age,  upon  the  basis  of  said 
alleged  overpayments,  into  which  payments  and  settlements  respondent  was 
led  by  the  negligence  and  mistakes  of  the  plaintiff,  and  because  any  just  and 
complete  settlement  of  all  the  accounts  of  the  plaintiff  as  administrator,  and 
of  respondent  as  guardian,  can  be  legally  and  properly  made  only  by  the  said 
orphans'  court,  under  whose  orders  and  decrees  their  settlements  and  disburse- 
ments were  made,  and  where  any  mistakes  or  errors  could  be  corrected,  if  any 
existed.  On  the  twenty-seventh  of  January,  1887,  the  commissioner  returned 
the  report,  whereby  he  found — First.  That  Matilda  Hagan,  the  widow,  and 
her  children,  Patrick,  Charles  L.,  Clara  M.,  Kate,  Mary,  and  John  Hagan,  Jr., 
were  the  distributees  of  John  Hagan,  Sr.  Second,  That  Matilda  Hagan  was 
the  sole  distributee  of  John  Hagan,  Jr.,  and  that  the  plaintiff  as  such  adminis- 
trator had,  in  the  manner  ordered  and  decreed  by  said  orphans'  court,  paid 
out  and  distributed  to  the  several  parties  entitled  thereto  the  sum  of  $40,251.40, 
which  by  said  "partial  account"  had  been  ascertained  by  the  decree  of  said 
court  to  be  due,  and  was  ordered  to  be  paid  to  them  respectively,  on  the  tenth 
of  October,  1881.  Third*  The  commissioner  further  reported  that  in  the  final 
settlement  of  his  administration  accounts,  which  was  confirmed  by  said  or- 
phans' court,  it  appears  that  in  addition  to  the  funds  which  he  has  charged  in 
his  ''partial  settlement, "  and  had  disbursed  under  the  order  of  said  court, 
there  remained  in  his  hands  on  the  seventeenth  day  of  March,  1885,  on  ac- 
count of  other  moneys  received  by  him  after  said  '* partial  settlement,"  sub- 
ject to  distribution,  a  net  balance  of  $2,770.64,  which  the  said  orphans'  court, 
on  the  seventeenth  of  March,  1885,  ordered  and  decreed  to  be  distributed  as 
follows: 
To  Matilda  Hagan,  as  widow,  ....    $923.54  1-3 

To  Matilda  Hagan,  as  heir  of  John  Hagan»  Jr.,  •  307.84  8-9 

To  Patrick  Hagan,- 307.84  8-9 

To  Guardian  of  Charles  L.  Hagan,         -  -  •  307.84  8-9 

To  Guardian  of  Clara  M.  Hagan,      •  -  -  -       307.84  8-9 

To  Guardian  of  Mary  Hagan,      ....  307.84  8-9 

To  Guardian  of  Kate  Hagan,  •  .  -  .       307.84  8-9 

— ^And  that  of  these  sums  the  amounts  to  which  Patrick  and  Charles  L.  were  en- 
titled had  been  paid  to  them,  respectively,  by  said  administrator,  as  both  of 
them  had  become  of  full  age;  but  that  the  several  amounts  decreed  to  the 
guardian  of  Clara  M.,  Mary,  and  Kate  Hagan,  with  interest  thereon  from  the 
seventeenth  March,  1885,  to  the  date  of  his  report,  which  was  the  fifteenth 
January,  1887,  amounting  to  the  sum  of  $1,024.82,  had  never  been  paid. 
Fourth.  He  further  reported  that,  according  to  the  finding  of  the  auditor's  re- 
port embraced  in  said  partial  settlement,  the  net  amount  in  the  bands  of  the 
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admi  nistrator  for  distribution  was  $40*521.40,  and  that  the  said  orphans'  court, 
having  decided  that  Matilda  Hagan  was  thesole  distributee  of  John  Hagan,  Jr., 
decreed  that  the  plaintiff,  as  such  administrator,  should  pay  to  Patrick  Hagan 
the  sum  of  $4,502.37f,  and  to  the  guardian,  for  Charles  L.,  Clara  M.,  Mary, 
and  Kate  Hiigan,  the  like  sum  of  $4,502,37f  for  each  of  said  wards;  but 
that  it  appeared  to  the  commissioiier,  from  the  receipts  filed  before  him, 
signed  by  the  defendant,  that  the  administrator  had  paid  to  him  as  such  guard- 
ian $24,050.27,  being  an  excess  of  $1,538.80  over  $22,511.88,  which  he  ouglit 
to  have  received  as  guardian  under  said  partial  settlement;  which  excess  of 
$1,538.80  the  commissioner  ascertained  and  reported  was  composed  of  the  fol- 
lowing items:  $1,280.01,  being  part  of  receipt  No.  32,  dated  the  eighth  day  of 
November,  1878,  for  $3,766.12,  remaining  after  applying  the  residue  to  the 
several  amounts  theretofore  paid  to  the  guardian  to  make  up  the  sum  total 
of  $22,511.88;  also  the  further  sum  of  $198.33,  paid  August  18,  1880;  also 
$2,855,  paid  November  13,  1878,  and  $15.82  and  $42.68,  dated  May  27,  1884; 
and  that  these  several  sums,  with  interest  from  their  respective  dates  to  the 
date  of  his  report,  amounted  to  the  sum  of  $2,270.78,  from  which  he  de- 
ducted the  amount  of  $1,024.82,  due  to  the  guardian  on  said  final  settlement; 
leaving  the  defendant  indebted  to  the  plaintiff  $1,245.96,  with  interest  from 
the  fifteenth  January,  1887;  and  the  commissioner  accordingly  so  reported. 
Fifth,  He  further  reported,  that  these  payments  in  excess  were  made  under 
these  circumstances:  "The senior  John  Hagan  departed  this  life  on  the  twen* 
ty-fourth  of  December,  1872,  domiciled  in  Greene  county.  Pa.,  and  in  the 
month  of  March  following  the  younger  John  Hagan  was  born.  In  the  month 
of  August,  1873,  the  widow,  Matilda  Hagan,  with  all  her  said  children,  re- 
moved from  the  said  county  of  Greene  in  the  state  of  Pennsylvania  to  the  town 
of  Dungannon,  in  Columbiana  county,  in  the  state  of  Ohio,  where  she  has 
ever  since  continued  to  reside.  Here,  in  March,  1875,  the  said  John  Hagan, 
Jr.,  died.  The  said  administrator,  as  well  as  the  said  guardian,  acted  in  the 
belief  that  the  said  John,  Jr.,  died  domiciled  in  the  state  of  Ohio,  where,  by  the 
laws  of  that  state  at  the  time  of  the  said  infant's  decease,  the  brothers  and  the 
sisters  of  the  said  infant  would  take  his  personal  estate  as  distributees,  to  the 
exclusion  of  the  mother.  The  said  administrator  therefore  made  payments 
to  the  said  guardian  of  the  surviving  wards,  on  the  theory  and  with  the  under- 
standing that  the  brothers  and  sisters  of  the  said  John,  Jr.,  were  his  distribu- 
tees, and  were  entitled  to  his  personal  estate  in  excess  of  the  amount  which  he 
ought  to  have  paid ;  which  excess,  with  its  interest  and  the  times  at  which  said 
sums  in  excess  were  paid,  is  hereinafter  set  forth.  The  said  defendant  and 
guardian  has  made  no  distribution  of  any  such  excess  which  came  into  his 
hands." 

To  this  report  the  defendant  excepted  as  follows:  *' First.  For  the  reason 
that  he  charges  thedefendant,  and  credits  the  plaintiff,  with  the  whole  amount 
of  $2,440.34,  (voucher  13.)  Second,  Because  he  charges  against  the  defend- 
ant, as  excess  or  overpayments  made  by  plaintiff,  the  following  sums  at  fol- 
lowing dates,  with  interest  from  said  dates,  viz. :  November  8, 1878,  $1.230.01 ; 
August  8,  1880,  $193.38;  August  18.  1880,  $28,  and  November  13,  1878, 
$28.55, — all  of  which  are  barred  by  the  statute  of  limitation  pleaded  by  de- 
fendant; and  with  $15.82,  May  27,  1884,  and  $42.68,  same  date,  not  claimed 
in  the  bill,  and  not  sustained  by  the  evidence.  Third.  Because  said  report 
charges  defendant  with  interest  on  any  alleged  or  pretended  balance  for  any 
time  prior  to  the  date  of  plaintiff ^s  final  settlement,  March  17, 1885." 

The  cause  was  finally  heard  on  the  seventeenth  day  of  February,  1887,  upon 
the  bill,  answer  of  defendant,  general  refutation  thereto,  report  of  said  com- 
missioner, and  the  defendant's  exceptions  thereto,  and  argument  of  counsel, 
on  consideration  whereof  the  court  overruled  the  defendant's  exceptions  to 
the  commissioner's  report,  and  confirmed  the  same,  and  thereupon  adjudged, 
ordered,  and  decreed  t|iat  the  defendant  pay  to  the  plaintiff  the  sum  of 
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•1,245.96,  with  interest  from  fifteenth  January*  1887,  until  paid,  and  the  costs, 
and  that  in  default  of  payment  for  60  days,  then  a  special  commissioner  ap- 
pointed for  the  purpose  was  authorized  and  directed  to  seli  the  interest  of  the 
defendant  in  the  real  estate  mentioned  in  the  sheriff's  return  to  the  order  of 
attachment  issued  in  this  cause,  at  the  place  and  on  the  terms  menti3ned  in 
the  decree.  From  this  decree  the  defendant  has  obtained  an  appeal  and  «t«- 
persedeas;  and  for  assignment  of  errors  he  says  the  court  erred — Firsts  in 
overruling  his  demurrer  to  the  plaintiff^s  bill;  second,  in  overruling  his  ex- 
ceptions to  the  commissioner's  report;  third,  in  disregarding  his  plea  of  the 
statute  of  limitations;  fourth,  in  charging  him  with  interest  on  the  alleged 
overpayments  from  a  date  earlier  than  the  seventeenth  of  March,  1885;  fi^K 
and  for  other  errors  appearing  on  the  face  of  the  record. 

Beikshire  dk  8turgU  and  2>.  B.  Lucas,  for  appellant.  Jos.  Morrow,  Jr., 
for  appellee. 

Woods,  J.,  (({fter  stating  t?ie  facts  as  above.)  The  plaintiff  rests  his  right 
to  recover  from  the  defendant  the  sum  of  $1,538.36,  alleged  to  have  been  over- 
paid by  him  as  administrator  to  the  defendant  as  guardian  of  his  surviving 
wards,  on  the  ground  that  all  the  payments  so  made  by  him  were  paid  under 
the  mistake  that  John  Hagan,  Jr.,  at  the  time  of  his  death,  in  March,  1875, 
had  his  domicile  in  the  state  of  Ohio,  and  that  the  said  wards  were  his  sole 
distributees.  The  defendant  resists  the  plaintiff's  demand,  on  the  ground 
that  no  such  overpayment  was  ever  in  fact  made  to  him,  either  in  his  fidu- 
ciary or  individual  character;  that,  if  any  such  payments  in  excess  were  so 
made,  they  were  paid  by  him  voluntarily,  and  without  solicitation  on  the  part 
of  the  defendant,  and  were  received  by  him  as  guardian  in  perfect  good  faith, 
without  any  knowledge  of  any  such  mistake;  that,  if  any  such  mistake  was 
in  fact  made  by  the  plaintiff,  it  was  a  mistake  of  law,  based  upon  facts  to  him 
personally  well  known  at  the  time  of  the  death  of  John  Hagan,  Jr.;  that  all 
such  pretended  overpayments  were  barred  by  the  statute  of  limitations;  and 
that  all  matters  in  controversy  arising  out  of  their  fiduciary  relations,  could 
only  be,  and  they  have  in  fact  been  finally  settled  and  adjusted  by  the  proceed- 
ings in  the  orphans'  court  of  Greene  county,  Pennsylvania,  which  had  juris- 
diction over  the  parties  as  well  as  the  subject  in  controversy. 

It  is  well-settled  law  in  Pennsylvania  that  the  orphans'  court  is  a  court  of 
record,  with  all  the  qualities  and  incidents  of  courts  of  record  at  common  law, 
and  that  in  all  matters  within  its  jurisdiction  its  proceedings  and  decrees  can- 
not be  reversed  or  avoided  collaterally  in  any  other  court;  but  they  are  liable 
to  be  reversed,  modified,  or  altered  on  appeal  to  the  supreme  court  within 
three  years,  and,  in  a  proper  case,  by  a  bill  of  review  within  five  years  after 
the  final  settlement  of  the  account;  Weiting  v.  Ntssley,  6  Pa.  St.  141 ;  1  Purd. 
Dig.  §  208,  p.  447;  Zinn's  Appeal,  10  Pa.  St.  469.  The  orphans'  court  of 
each  county  in  Pennsylvania  has  the  care  of  the  persons  of  minors  resident 
within  such  county,  and  of  their  estates,  and  has  power  to  admit  such  minors 
when  and  as  often  as  there  shall  be  occasion  to  make  choice  of  guardian,  and 
to  appoint  guardians  for  such  as  they  shall  judge  too  young  or  otherwise  in- 
competent to  make  choice  for  themselves.  By  the  laws  of  Pennsylvania  it  is 
made  the  duty  of  executors  and  administrators  to  make  a  true  and  perfect  in- 
ventory of  all  the  goods,  chattels,  and  credits  of  the  deceased,  as  far  as  they  may 
know  or  ascertain  them,  and  exhibit  the  same  into  the  register's  office  within 
80  days  from  the  time  of  administration  granted;  and  also  a  just  account  and 
settlement  thereof  in  one  year,  or  when  thereunto  required.  Purd.  Dig.  p. 
414,  §  49.  Before  any  register  shall  allow  the  accounts  of  any  such  executor 
or  administrator,  he  is  required  carefully  to  examine  the  same,  and  require 
the  production  of  the  necessary  vouchers,  or  satisfactory  evidence  of  the  items 
contained  in  it;  and  when  he  shall  have  allowed  and  filed  any  such  account, 
he  is  required  to  transmit  it  to  the  orphans'  court  at  its  next  session,  being 
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uot  1668  than  90  days  distant  from  the  filing  thereof  and  give  at  lenat  foar 
weeks'  notice  thereof  before  the  time  appointed  for  the  presentation  of  such 
accounts  for  confirmation  by  the  orphans*  court;  and  no  such  account  can 
be  confirmed  and  allowed  by  such  court  (save  in  certain  excepted  cases)  un- 
less such  notice  has  been  given.  All  accounts  of  executors,  administrators, 
guardians,  and  trustees  so  presented  to  the  orphans'  court  shall  be  exam- 
ined by  the  court,  and  if  not  excepted  to,  shall,  after  due  consideration, 
be  confirmed.  Fuid.  Dig.  pp.  414,  415^,  §g  189-195.  By  sections  41,  42,  p. 
413,  Purd.  Dig.,  it  is  made  the  duty  of  any  guardian,  within  30  days  after  any 
property  of  his  ward  shall  have  come  into  his  hands  or  possession,  or  into  the 
hands  or  possession  of  any  person  for  him,  to  file  in  the  office  of  the  clerk  of 
the  court  a  just  and  true  inventory  and  statement,  on  oath  or  affirmation,  of 
all  such  property;  and  whether  required  by  the  coui-t  to  give  security  or  not, 
at  least  once  in  three  years,  and  at  any  other  time  when  so  required  by  the 
court,  to  render  an  account  of  the  management  of  the  minor's  property  under 
his  care,  wliich  account  shall  be  filed  in  the  office  of  the  derk  of  the  orphans' 
court,  for  the  information  of  the  court  and  the  inspection  of  all  parties  con- 
cerned. 

These  provisions  in  regard  to  such  accounts  have  been  construed  by  the  su- 
preme court  of  Pennsylvania.  In  R?ioade8^  Appeal,  39  Fa.  St.  186,  Joseph 
Rhodes  died  in  1846,  having  devised  his  whole  estate  to  his  widow,  Bel^ecca, 
for  life,  with  remainder  to  his  brothers  and  sisters.  In  1847  his  executors 
filed  an  account,  showing  a  balance  in  their  favor  of  $1,588.71,  to  which  no 
exceptions  were  filed,  and  it  was  absolutely  confirmed  by  the  orphans'  court 
in  May,  1847.  The  widow  died  in  1857,  and  in  1859  the  surviving  executor 
filed  a  second  and  final  account,  which  was  referred  to  an  auditor  for  settle- 
ment and  distribution.  The  balance  of  $1,588.71  in  the  former  account  was 
carried  as  a  credit  into  the  final  account.  To  this  the  remainder-men  objected, 
and  asked  to  show  errors  in  the  first  account,  but  the  auditor  refused  to  per- 
mit them  to  do  so,  and  the  orphans'  court  sustained  the  auditor's  report. 
Upon  appeal  the  supreme  court  held  that  there  was  no  difference  between  an 
original  and  final  account  of  executors  and  administrators;  the  terms  "final 
decree"  are  applicable  to  both*  and  they  are  to  be  examined  and  confirmed  as 
they  ace 'filed,  without  distinction;  and  that  where  an  account  of  an  executor 
had  been  filed  in  the  orphans'  court,  and  confirmed  by  the  court,  and  no  ap- 
peal taken  within  three  years,  or  bill  of  review  filed  within  five  years,  after 
the  date  of  such  confirmation,  the  decree  is  conclusive,  and  the  account  can- 
not be  re-examined  on  the  coming  in  of  a  subsequent  account;  and  that  a  de- 
cree of  the  orphans'  court,  confirming  any  account  of  an  executor,  whether 
final  or  otherwise,  is  a  definitive  decree  from  which  an  appeal  will  lie  to  the 
aupreme  court. 

In  ahindel's  Appeal,  57  Pa.  St.  48,  Henry  Masser  died  in  1853.  On  the 
twenty-nmth  November,  1866,  his  executor  filed  a  "partial  account,"  show- 
ing a  balance  of  $l,923.9i5  due  the  estate,  which,  on  the  eighth  of  April,  1857, 
was  confirmed  absolutely.  On  the  twenty-third  of  March,  1861,  he  filed  a 
second  "partial  account,"  showing  a  balance  of  $600.09  due  the  estate,  which 
was  in  like  manner  confirnied,  but  the  balance  in  the  first  account  was  not 
carried  into  the  second.  On  the  eighth  December,  1865,  he  made  a  final  ac- 
count, showing  a  balance  of  $3,483.51  due  the  estate,  but  neither  of  the  for- 
mer balances  was  carried  into  the  last  account*  nor  was  any  reference  made 
to  them.  Upon  exceptions  being  filed,  these  reports  were  referred  to  an  au- 
ditor, who  found  that  the  executor  had  received  two  sums  of  money  which 
be  had  not  accounted  for,  amounting  to  $578.92,  including  interest,  and  he 
charged  him  with  that  amount  Upon  exceptions  to  this  report,  the  orphans' 
court  rejected  the  said  item  of  $578.92,  but  upon  appeal  the  supreme  court 
sustained  the  auditor's  r^wrt,  and  reversed  the  ruling  of  the  orphans'  court; 
and  Thompson,  C.  J.,  delivering  the  opinion  of  the  court,  says  that  **R?ioade8* 
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Appedl,  89  Pa.  St.»  Tsupra,']  decided  no  more  than  that  what  are  known  as 
•partial  accounts'  or  executors  and  administrators,  when  confirmed  abso- 
lutely, are  final  in  regard  to  all  they  contain.  The  settlement  of  a  'partial 
account'  presupposes  a  final  account  to  be  presented  at  some  time  or  other, 
and  it  also  presupposes  tlmt  everything  not  in  previous  accounts  is  in  that, 
and  if  not,  tliat  parties  interested  may  except  to  the  account  for  that  reason, 
and  show,  if  they  can,  that  it  ought  to  be  in  it." 

In  Leslie^s  Appeal,  63  Pa.  St.  355,  the  court  lield  that  the  term  "partial  ac- 
counts" in  the  orphans'  court  implies,  ipso  facto,  that  nothing  is  settled  by 
it  but  those  matters  constituting  the  items  or  questions  in  the  statement  it- 
self; and  that  when  executors  charged  themselves  in  a  ''partial  account"  with 
the  inventory  of  debts  due  to  the  decedent,  this  did  not  preclude  credits  in  the 
final  accounts  for  partial  payments  made  to  the  decedent,  or  for  those  debts 
which  proved  desperate.  It  has  been  held  then  that  if  an  administrator  un- 
dertakes distribution  without  the  direction  of  the  orphans'  court,  he  does  so 
at  his  own  risk;  for,  as  said  by  Strong,  J.,  "he  can  tnake  no  distribution 
which  the  orphans'  court  would  not  have  made."  Moorhead'a  Appeal,  32 
Pa.  St.  297.  But  a  decree  of  distribution  is  conclusive  upon  all  questions  un- 
til reversed.    Bradshaw^a  Appeal,  3  Leg.  &  Ins.  Rep.  27. 

From  these  authorities  and  from  the  authenticated  copy  of  the  record  of  the 
proceedings  of  the  orphans'  court  of  Greene  county,  Pennsylvania,  had  upon 
the  "  final  account"  of  the  plaintiff,  in  evidence  in  this  cause,  as  well  as  from  the 
fifth  finding  of  fact  in  the  report  of  the  Commissioner  Fast,  it  is  apparent  that 
on  the  seventeenth  of  March,  1885,  when  such  "final  account"  was  confirmed 
by  said  orphans'  court,  he  was,  by  its  judgment,  found  indebted  to  the  estate 
of  his  decedent  in  the  sum  of  $2,770.64,  and  that  said  court  then  ordered  and 
decreed  that  he  should  distribute  the  same,  as  hereinbefore  stated,  whereby 
there  was  ordered  to  be  paid  to  each  of  his  wards,  Charles  L.,  Clara  Af .,  Mary, 
and  Kate  Hagan,  the  sum  of  $307.84  8-9,  of  which  the  amounts  decreed  to  his 
wards  Clara  'M..  Mary,  and  Kate  Hagan  remained  unpaid,  and  with  the  inter- 
est accrued  thereon  up  to  the  fifteenth  of  January,  1887,  amounted  to  the  sum 
of  $1,024.82.  This  decree  of  the  orphans'  court,  so  far  as  tlie  record  shows, 
has  never  been  reversed,  but  remains  in  full  force;  and  we  have  seen  that 
under  the  laws  of  Pennsylvania  it  is  final  and  conclusive,  and  cannot  be  re- 
versed or  avoided  collaterally  in  any  other  court,  except  upon  an  appeal  within 
three  years,  or,  in  a  proper  case,  by  a  bill  of  review  within  five  years  after 
such  final  settlement  of  the  account.  And  where  a  court  of  competent  juris- 
diction in  one  of  the  United  States  has,  by  its  final  order  or  decree,  passed  upon 
and  confirmed  the  accounts  of  an  executor,  administrator,  or  other  fiduciary, 
the  courts  of  this  state  will  take  judicial  notice  of  the  effect  of  such  order  or 
decree  in  any  judicial  proceedings  in  this  state  affecting  the  validity  of  the 
same.  Against  this  decree  In  favor  of  his  wards  the  plaintiff  cannot  set  off  a 
debt  due  to  him  from  the  defendant  in  his  individual  capacity,  however  just, 
or  in  whatsoever  manner  it  may  have  been  incurred.  Such  a  proceeding,  if 
allowed  in  this  case,  would  not  only  deprive  these  wards  of  their  property,  in 
a  suit  to  which  they  are  not  parties,  but  it  would  effectually  "avoid  collater- 
ally" the  force  and  effect  of  the  decree  of  said  orphans'  court,  which,  accord- 
ing to  the  law  of  Pennsylvania,  is  conclusive  of  the  rights  of  the  parties  inter- 
ested therein.  This  error  of  the  commissioner  becomes  still  more  apparent 
when  he  reports  in  the  same  immediate  connection  that  the  plaintiff  paid  to 
the  ward  Charles  L.  Hagan,  who,  since  the  decree,  had  become  of  full  age,  the 
sum  of  $307.84,  decreed  to  him,  without  any  statement  therefrom  on  account 
of  said  alleged  overpayment,  when  he  had  the  same  right  to  do  so  that  be  had 
to  apply  such  alleged  overpayment  to  the  total  extinguishment  of  the  amounts 
decreed  each  of  his  wards  Clara  M.,  Mary,  and  ^te  Hagan.  The  circuit 
court  manifestly  erred  in  confirming  in  this  respect  the  report  of  the  commis- 
sioner. 
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But  has  the  plaintiff  shown  that  he  overpaid  the  defendant  as  guardian  the 
sum  of  $1,538.36,  or  any  other  amount;  and  if  so,  when  and  under  what 
circumstances  was  it  so  paid;  and  lias  he,  under  such  circumstances,  the 
right  to  recover  the  same  from  the  defendant  in  his  capacity  as  guardian  or  as 
an  individual  ?  It  is  admitted  by  the  plaintiff  in  his  bill,  and  proved  by  his 
own  deposition  taken  before  the  commissioner  upon  the  execution  of  the 
order  of  reference,  and  filed  in  the  cause,  that  all  the  payments  made  by  him 
as  such  administrator,  to  the  defendant,  were  so  made  to  him  in  his  capacity 
as  such  guardian,  and  that  in  that  capacity  he  accepted  and  received  the  same; 
that  the  several  amounts  of  such  payments,  as  well  as  the  times  when  paid, 
appear  in  35  separate  receipts  filed  with  his  deposition,  now  in  the  record, 
and  numbered  from  "1"  to  '*35,"  both  inclusive,  amounting  in  the  aggre- 
gate to  $24,049.96  ;  and  that  they  were  all  so  paid  under  the  advice  of  coun- 
sel learned  in  the  law  in  Ohio  and  in  Pennsylvania,  long  before  the  making  of 
said  auditor's  report,  which  was  confirmed  on  the  tenth  of  October,  1^1 ; 
and  that  they  were  so  paid  to  and  received  by  the  defendant,  as  such  guard- 
ian, under  the  mist^en  belief  that  the  said  John  Hagan,  Jr.,  at  the  time  of 
his  death,  had  his  domicile  in  Ohio,  and  that  his  brothers  and  sisters  were  his 
sole  distributees;  and  that  the  alleged  excess  so  overpaid  has  never  been  dis- 
tributed to  his  wards. 

It  further  appears  from  the  report  of  the  commissioner,  and  the  deposition 
of  the  plaintiff,  that  there  was  some  doubt  in  the  minds  of  the  plaintiff's  coun- 
sel, Wyly,  Buchannon  Walton,  as  to  who  would  be  the  heirs  or  distrib- 
utees of  John  Hagan,  Jr.,  and  that,  being  so  advised,  he  went  to  Ohio  where 
the  chUd  died,  to  ascertain  how  the  law  there  would  distribute  the  money; 
and  that  he  was  advised  by  his  counsel  there  that  the  brothers  and  sisters  of 
John  Hagan,  Jr.,  would  be  entitled  to  his  estate;  that  he  returned  and  told 
Wyly,  who  then  advised  him  to  pay  the  share  of  John  Hagan,  Jr.,  to  the 
guardian  of  his  brothers  and  sisters;  that  up  to  the  eighth  of  September,  1881, 
he  supposed  the  domicile  of  John  Hagan,  Jr.,  at  the  time  of  his  death,  was  in 
the  state  of  Ohio;  that  he  was  frequently  at  their  house  in  Ohio,  where  the 
widow  and  mother  of  John  Hagan,  Jr.,  had  built  a  fine  house,  and  his  under- 
standing was  that  they  intended  to  make  that  place  their  home;  that  they  so 
expressed  themselves,  and  he  believed  them,  and  they  still  lived  in  Ohio;  and 
the  payments  so  made  to  the  defendant  were  made  to  and  received  by  him  un- 
der the  foregoing  mistake.  The  plaintiff  proved  by  his  own  deposition  that 
when  his  deposition  was  taken  he  had  in  his  possession  a  book  in  which  he 
kept  a  list  of  each  of  said  85  receipts,  corresponding  in  all  respects  with  the 
receipts.  It  further  appears  from  the  record  of  the  proceedings  of  the  orphans' 
court  filed  with  his  bill  as  Exhibit  A,  that  the  plaintiff's  *'paii;ial  account," 
which  was  confirmed  on  the  tenth  of  October,  1881,  was  filed  in  said  court  on 
the  sixth  of  April,  1881.  From  an  inspection  of  these  35  "receipts"  it  ap- 
pears the  payments  specified  in  receipts  1,  2,  3,  4,  5,  6,  7,  8,  and  17,  amount- 
ing in  the  aggregate  to  $5,976.25,  were  all  made  during  the  life-time  of  John 
Hagan,  Jr.,  and  that  15  of  them,  all  of  which  but  one  bore  date  after  his 
death,  amounting  in  the  aggregate  to  $16,572.20,  appear  to  be  transfers  in 
kind  of  assets  belonging  to  the  estate  of  the  plaintiff's  decedent.  While  the 
other  receipts  appear  to  have  been  given  for  cash,  yet  it  is  proved  by  the  depo- 
sition of  the  witness  Bradley,  who  had  personal  knowledge  of  nearly  all  these 
transactions,  that  many  of  the  items  mentioned  in  the  receipts  as  "cash"  were 
in  fact  obligations,  and  not  cash,  and  that  the  actual  cash  paid  was  but  a 
small  amount;  and  this  evidence  is  in  no  respect  contradicted  or  denied. 
From  receipt  ''IS,"  for  $2,440.34,  dated  July  8, 1875,  it  appears  that  at  the 
time  of  the  death  of  John  Hagan,  Sr.,  he  and  one  P.  M.  McCollough,  who  was 
the  surviving  partner  of  the  firm  of  P.  McCollough  &  Co.,  which  had  been 
composed  of  said  John  Hagan,  Sr.,  and  P.  McCollough,  were  joint  owners  of 
valuable  real  estate,  which,  in  1875,  was  partitioned  between  him  and  the 
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heirs  of  Hagan,  Sr. ;  and  that  in  this  partition,  in  order  that  there  might  be 
owelty  of  pai*tition,  one  of  these  parcels  was  charged  with  the  sum  of  $2,440.84. 
and  that  this  portion  was  accepted  by  the  defendant  as  guardian  for  hia  wards, 
and  they  thereby  became  liable  to  pay  that  sum  to  said  McGoUough,  who  was 
largely  indebted  to  John  Hagan,  Sr.,  at  the  time  of  his  death,  and  that  thli 
sum  of  $2,440.34  was  applied  by  the  plaintiff  as  such  administrator  as  a  credit 
upon  such  indebtedness,  and  he  thereupon  claimed  and  received  from  the  de* 
fendant  as  guardian  receipt  18  for  that  amount.  What  was  the  amount  of 
the  indebtedness  of  McCJoUough  to  the  intestate  does  not  appear;  but  that  it 
was  very  large  may  be  safely  Inferred  from  an  inspection  of  receipts  No* 
12,  for  $3,865.60,  also  dated  July  8,  1875;  and  No.  7,  for  $500,  dated  August 
31.  1874;  and  No.  8,  for  $600.  dated  November  18.  1874;  and  No.  14,  for 
$1,481.13.  and  No.  32,  for  $3,766.12,  dated  November  8,  1878,  amounting 
in  the  aggregate  to  $9,712.85,  !U1  of  which,  upon  their  face,  show  that  they 
were  given  for  cash  or  claims  collected,  and  paid  over  by  McGoUough.  If  the 
plaintiff  as  such  administrator  charged  himself  with  the  whole  amount  due  to 
his  intestate  from  McOollaugh,  including  the  said  $2,440.34,  for  which  he  ob- 
tained credit  in  making  owelty  of  partition,  then,  in  his  settlement  with  the 
guardian,  he  would  be  entitled  to  the  credit  of  $2,440.34  mentioned  in  receipt 
32;  but  if  he  charged  himself  with  only  the  residue  of  McGoUough *s  debt, 
then  would  he  appear  to  have  overpaid  tiie  defendant  the  amount  specified  in 
receipt  **No.  32." 

The  ''partial  account"  actuaUy  filed  by  the  plaintiff  on  the  sixth  of  April, 
1881.  doe»not  appear,  and  it  is  impossible  to  tell  what  items  it  embraced;  all 
the  information  which  the  plaintiff  has  been  pleased  to  give  the  court  in  re- 
gard to  it  is  that  on  the  sixth  of  April.  1881,  he  had  in  his  hands  $4,'052.40 
belonging  to  the  estate  of  his  decedent,  which  he  was  ready  to  distribute,  and 
which  the  orphans'  court  ordered  him  to  distribute,  in  the  manner  already 
stated.  He  had  the  evidence  within  his  power — most  probably  in  his  book, 
where  he  listed  aU  the  receipts  taken  by  bim — to  make  this  matter  perfectly 
plain,  but  for  reasons  sufficient  for  himself  he  prefers  to  rest  his  case  upon 
the  presumption  that  he  has  charged  himself  with  all  the  assets  belonging  to 
the  estate  of  his  intestate,  overlooking  in  the  mean  time  that  it  is  the  duty  of 
the  administrator  to  know  what  amount  of  assets  are  in  his  hands  for  distri- 
bution, and  to  pay  out  the  same  to  those  entitled  to  receive  it;  and,  whUe  the 
law  presumes  that  he  wiU  do  so,  it  Will  not  presume  that  any  part  of  the 
moneys  so  distributed  as  assets  of  the  intestate  are  the  individual  funds  of  the 
administrator.  It  is  in  the  highest  degree  improbable,  nay,  it  seems  abso- 
lutely incredible,  that  this  plaintiff,  in  the  administration  of  an  estate  of  at 
least  $50,000.  with  receipts  for  every  doUar  disbursed  by  him  to  this  guardian 
in  his  possession,  carefully  listed  in  his  book  to  guard  a^nst  accidental  loss, 
should  continue  to  pay  out,  in  kind,  the  assets  of  the  estate.  untU  he  had  over- 
paid, by  mistake,  to  the  defendant  as  guardian,  $1,538.36,  three  years  before 
filing  his  partial  account;  and  that,  discovering  his  mistake  on  the  eighUi  of 
September,  1881,  more  than  a  month  before  ite  confirmation,  nevei  mention 
such  mistake,  or  take  any  step  to  correct  it;  and  that,  in  addition  to  this  neg* 
Ugence,  he  should  three  years  afterwards  file  a  "final  account,"  which  was 
not  confirmed  until  the  seventeenth  of  March,  1885.  showing  that  he  had  in 
his  hands  for  distribution  the  further  sum  of  $2,770.64,  wliich  was  in  like 
manner  ordered  to  be  distributed,  and  that  this  pretended  overpayment  should 
again  be  so  entirely  forgotten  or  overlooked  that  he  should  make  no  effort  to 
correct  the  mistake  or  reclaim  the  money.  It  is  true  that  the  decree  of  the 
orphans'  court  confirming  the  ^'partial  account"  is  final  and  irreversible,  and 
that  it  is  conclusive  upon  aU  parties  as  to  the  items  contained  in  it,  but  the 
court  cannot  presume  that  it  contained  everything  that  might  have  been  or 
should  have  been  included  in  it,  or  that  any  particular  item  was  so  included; 
and  therefore  no  presumption  arises  from  said  "partial  account"  that  any  such 
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nyerpaymeDt  had  been  made.  This  plaintiff  was  in  dutybonnd  to  know,  and 
doubtless  did  know,  the  amount  of  the  estate  In  his  hands  for  distribution; 
and  he  was  bound  to  know  who  was  entitled  to  share  in  its  distribution. 
From  a  careful  consideration  of  all  the  circumstances  in  this  case  we  are  of 
opinion  that  the  plaintiff  has  failed  to  show  that  he  has  overpaid  to  the  de- 
fendant the  sum  of  $1,5>S8.86,  or  any  other  sum  whatever.  But  if  it  even  be 
admitted  that  such  oveipsTment  was  in  fact  made,  it  appears  from  the  face 
of  the  receipts  themselves  that  $1,319.08  of  this  sum  was  paid  as  early  as  No- 
vember 8, 1878,  and  the  residue,  $219.83,  on  August  18, 1880;  but  as  this 
suit  was  not  commenced  until  September  7,  1885,  this  court,  following  by 
analogy  the  proceedings  of  courts  of  law,  will  in  this  case  allow  the  statutes 
of  limitations  to  bai*  th€  plaintiff's  recovery,  as  he  has  failed  to  bring  himself 
within  any  of  the  well-r  ^cognized  exceptions  to  the  statute.  Nor  can  he  in 
the  case  in  judgment  av  >id  the  bar  of  the  statute  on  the  ground  that  this  mis- 
take was  not  discovered  until  the  limitation  of  five  years  had  expired  before 
this  suit  was  brought ;  for  he  had  knowledge  of  this  alleged  overpayment  from 
the  time  it  was  made, — he  had  the  evidence  of  it  in  his  own  possession,  and 
it  was  his  duty  to  know  it.  It  appears  from  his  own  testimony,  given  before 
the  auditor  in  support  of  the  pretensions  of  the  widow  that  her  domicile  and 
that  of  her  son  John  Hagan,  Jr.,  was  in  Pennsylvania,  that  '*he  understood  from 
her  about  the  time  she  moved  to  Ohio,  and  afterwards,  that  she  intended  to 
return  to  Greene  county  after  schooling  her  children;  that  she  told  him  that 
she  went  to  Ohio  for  that  purpose.  In  the  partition  of  the  real  estate  of  John 
Hagan,  Sr.,  he  knew  she  wanted  the  house  and  lot  in  JoUytown  in  her  own 
right,  as  a  place  to  live,  but  she  did  not  get  it;  and  that  he  urged  her  to  build 
the  house  in  Dungannon,  because  he  thought  the  house  in  which  she  lived  was 
unhealthy."  And  as  we  have  already  seen  he  went  to  Ohio  to  ascertain  how 
distribution  was  to  be  made;  and  acted  in  regard  to  all  these  matters  under 
the  advice  of  counsel.  The  plaintiff  had  knowledge  of  facts  sufficient  to  dis- 
cover this  mistake  long  before  he  filed  his  '* partial  account,"  if  be  had  faith- 
fully discharged  his  duty  by  filing  such  account  within  one  year  from  his  qual- 
ification, as  the  Pennsylvania  statute  required  him  to  do,  instead  of  waiting 
as  he  did  for  more  than  eight  years  after  his  qualification.  Section  49,  Purd. 
Dig.  p.  414.  If  therefore  the  plaintiff  failed  to  discover  his  mistake  until 
after  he  filed  his  ''partial  account,"  it  was  because  of  bis  own  gross  negli- 
gence; and  he  cannot  rely  upon  this  negligence  to  avoid  the  bar  of  the  statute 
of  limitations. 

But  was  this  plaintiff  entitled  to  recover  from  this  defendant  the  amount  of 
this  overpayment  if  the  same  had  been  in  fact  made  as  shown  by  this  record, 
if  the  demand  had  not  been  barred  by  the  statute  of  limitations  ?  In  Davis  v. 
Newman^  2  Bob.  (Ya.)  664,  where  a  testator  owing  no  debts  had  bef[ueathed 
legacies,  and  his  executors  voluntarily  made  considerable  payments  to  the 
legatees,  under  the  belief  that  a  bond  for  a  large  amount  due  to  the  testator 
was  good  and  would  be  collected,  but  the  bond  turned  out  to  b%  worthless,  and 
the  other  assets  were  less  than  what  was  paid  the  legatees,  it  was  held  that 
he  could  not  recover  back  from  the  legatees  any  part  of  what  he  had  paid  them. 
In  this  case  the  payments  were  voluntary,  but  it  was  alleged  that  they  were 
made  under  a  mistake  of  fact  as  to  the  value  of  the  assets,  for  when  the  money 
was  paid  to  the  legatees,  all  parties  supposed  the  bond  was  good  and  would 
be  collected,  and  the  executor  in  settling  with  the  legatees  acted  under  that 
impression ;  and,  there  being  no  creditors,  the  executor  sued  to  recover  for  his 
own  benefit  the  amounts  so  overpaid  to  the  legatees.  This  relief  was  denied, 
and  Aluen,  J.,  delivering  the  opinion  of  the  court,  said:  ''It  is  the  duty  of 
the  executor  to  make  himself  acquainted  with  the  condition  of  the  estate. 
The  means  are  in  his  own  bands,  and  if  he  neglects  to  avail  himself  of  them 
it  is  his  own  fault.  If  he  voluntarily  pay  the  legatee,  the  latter  has  a  right 
to  consider  the  money  as  his  own,  subject  to  be  called  upon  to  refund  if  nee- 
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essaryfor  the  payment  of  debt.  The  hardship  of  the  case  is  gi eater  upon 
the  legatee  than  upon  the  executor^  He  has  been  in  no  default;  no  duty  was 
imposed  upon  him  to  examine  into  the  state  and  condition  of  the  assets.  He 
receives  such  a  payment  under  the  conviction  that  he  will  never  be  oaUed 
upon  to  refund  it.  It  would  be  the  grossest  injustice,  under  such  circum- 
stances, to  permit  the  executor,  who  had  thus  misled  him  by  his  negligence 
or  Inattention  to  his  duties,  to  compel  him  at  some  distant  day  to  refund  tbe 
money.  '^  Tliis  same  question  was  under  consideration  by  this  court  in  Ander- 
son V.  Piercy,  20  W.  Va.  282,  where  the  same  principle  was  announced. 
Green,  J.,  delivering  the  opinion  of  the  court,  said:  *'It  may  be  regarded  as 
the  settled  law  in  this  state  and  in  Virginia,  as  well  as  in  England,  tliat  when 
an  executor  voluntarily  pays  a  legacy,  he  cannot  afterwards  maintain  a  bill 
to  compel  a  legatee  to  refund,  unless  it  becomes  necessary  for  the  discharge 
of  debts." 

It  is  contended  by  the  counsel  for  the  appellee  that  the  alleged  mistake  of 
the  plaintiff  was  a  mistake  of  a  material  fact,  and  that  where  that  is  the  case 
equity  has  jurisdiction  to  afford  relief.  But  from  what  is  disclosed  in  this 
record,  the  mistake  was  not  a  mistake  in  regard  to  a  material  fact,  but  it  was 
a  mistake  of  law  resulting  in  an  erroneous  legal  deduction  from  existing  facts, 
personally  well  known  to  the  plaintiff  from  the  time  the  widow  removed  to 
Ohio,  in  August,  1873,  including  among  them  the  essential  fact  that  at  the 
time  she  so  removed  she  only  intended  to  remove  there  temporarily,  and  after 
a  specified  tinle  to  return  to  her  property  in  Greene  county,  Pennsylvania. 
He  therefore  knew  every  material  fact,  a  knowledge  of  which  was  necessary 
to  form  a  correct  conclusion  as  to  the  domicile  of  John  Hagan,  Jr.,  at  the  time 
of  his  death;  and  no  statement  made  by  his  mother  aftor  his  death  as  to  her 
intentions  in  the  future  could  work  a  change  in  his  domicile;  and  if  the  plain- 
tiff suffered  himself  to  be  misled  by  such  subsequent  statements,  that  was 
the  result  of  his  own  negligence.  The  mistake,  therefore,  if  any  existed,  was 
one  of  law,  with  full  knowledge  of  all  the  facts,  and  cannot,  unless  accom- 
panied by  imposition,  misrepresentation,  undue  influence,  misplaced  confi- 
dence, or  surprise,  furnish  grounds  for  the  interposition  of  a  court  of  equity. 

In  Bank  v.  Daniels,  12  Pet.  32,  it  was  held  that  a  mistake  of  law,  stripped 
of  all  other  circumstances,  was  not  relievable  in  a  court  of  equity,  and  that 
whatever  exceptions  there  may  be  to  this  rule  will  be  found  few  in  number, 
and  to  have  something  peculiar  in  their  character,  and  to  involve  other  ele- 
ments of  decision.  In  Beard  v.  Beard,  25  W.  Va.  486,  this  court  held  that 
money  paid  voluntarily,  with  full  knowledge  of  the  facts  under  a  mistake  of 
law,  cannot  be  recovered;  and  that  where  a  defendant,  after  suit  brought,  and 
a  decree  of  reference  not  settling  his  liability,  with  full  knowledge  of  all  the 
facts,  voluntarily  pays  a  part  of  the  demand  against  him,  and  a  decree  is  aft- 
erwards rendered  against  him  for  the  residue  of  the  demand,  which  upon  ap- 
peal is  reversed,  he  cannot  recover  the  part  so  paid  under  his  own  mistake  of 
law,  made  voluntarily  with  full  knowledge  of  the  facts.  And  Johnson,  P., 
delivering  the  opinion  of  the  court  in  this  case,  said:  "It  is  now  too  well  set- 
tled in  Virginia  and  this  state  to  be  controverted  that  where  one  voluntarily 
pays  money  to  another,  with  full  knowledge  of  the  facts,  but  under  a  mistake 
of  law,  he  cannot  recover  it. "  Tbe  same  principle  is  also  announced  in  Haigh 
V.  Loan  Ass'n,  19  W.  Va.  792.  See,  also,  Earner  v.  Price,  17  W.  Va.  623; 
1  Story,  Eq.  Jur.  8  138;  Brown  v.  Armistead,  6  Rand.  (Va.)  594;  Zollman  v. 
Moore,  21  Grat.  313.  "^or  is  it  in  every  case  where  even  a  material  fact  is 
mistaken  or  unknown,  without  any  default  of  the  parties,  that  a  court  of 
equity  will  interpose.  The  fact  may  be  unknown  to  both  parties,  or  it  may 
be  known  to  one  and  unknown  to  the  other.  If  known  to  one  parly  and  un- 
known to  the  other,  that,  in  some  cases,  will  afford  aBolid  ground  for  relief; 
as,  for  instance,  where  it  operates  as  a  surprise  or  fraud  upon  the  ignorant 
party.    But  in  all  such  cases  it  is  not  the  mistake  or  ignorance  of  material 
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facts  alone  that  is  the  ground  of  relief,  bat  the  unconscientious  advantage 
taken  of  the  party;  for  if  the  parties  act  fairly,  and  it  is  not  a  case  where  one 
is  bound  to  communicate  the  facts  to  the  other  upon  the  general  ground  of 
confidence,  a  court  of  equity  will  not  interfere.** 

In  all  cases  where  the  means  of  information  are  alike  open  to  both  parties, 
and  where  each  is  presumed  to  exercise  his  own  skill,  diligence,  and  judg- 
ment with  regard  to  all  the  extrinsic  circumstances, — in  all  cases  where  the 
parties  act  upon  their  own  judgment  in  regard  to  matters  equally  open  to  both 
of  them,  or  where  the  fact  is  equally  unknown  to  both  parties,  or  where  each 
has  equal  and  adequate  means  of  information,  or  where  the  fact  from  its  own 
nature  is  doubtful, — in  every  such  case,  where  the  parties  have  acted  in  entire 
good  faith,  a  court  of  equity  will  not  interpose  between  them;  for  in  such 
cases  the  equity  between  the  pai-ties  is  equal,  and  when  it  is  so  a  court  of 
equity  is  generally  passive,  and  rarely  exerts  an  active  jurisdiction.  Where 
each  party  is  equally  innocent,  and  there  is  no  concealment  of  facts  which  the 
other  has  a  light  to  know,  and  no  sur))rise  or  imposition  exists,  the  mistake 
or  ignorance,  whether  mutual  or  unilateral,  is  treated  as  laying  no  founda- 
tion for  equitable  interference.  It  is  strictly  ** damnum  absque  ir^uria."  1 
Story,  Eq.  Jur.  §§  148.  151. 

For  these  reasons  the  decree  complained  of  must  be  reversed*  with  costs, 
and  the  bill  dismissed,  with  costs,  in  the  circuit  court. 

Johnson,  Gbsen,  and  Sntdeb,  JJ.,  concurred. 

(79  Oa.  507) 

Johnson  v.  Citt  of  Atlanta. 

(Supreme  Court  of  (Georgia*    October  4, 1887.) 

Iktoxioatino  Liquobs— Illegal  Sixb— Evidbncb  to  Provb. 

In  a  prosecution  for  selling  liquor  contrary  to  law,  a  witness  testifled  that  defend- 
ant's place  of  business  was  connected  by  a  hole  in  the.  wall  with  a  water-closet  in 
rear  oi  a  dgar  store;  that  he  saw  a  negro  giving  whisky  to  men  in  this  closet,  and 
heard  the  rattle  of  money,  and  saw  the  negro  go  to  the  hole  communicating  with  de- 
fendant's place  of  business.  Held,  that  this  testimony  was  admissible  as  tending 
to  establisn  the  offense  charged. 

Error  from  superior  court,  Fulton  county;  Mabshall  J.  Clabkb,  Judge. 

The  defendant,  P.  B.  Johnson,  plaintiff  in  error,  was  convicted  for  selling 
liquor  in  Atlanta  contrary  to  the  ordinances  of  the  city.  It  appeared  on  the 
trial  that  defendant's  place  of  business  was  arranged  as  follows:  In  front  was 
a  barber  shop,  separated  by  a  partition  from  a  cigar  store;  back  of  the  cigar 
store  was  a  water-closet.  A  witness,  Buchanan,  testified  that  he  saw  a  negro 
in  the  closet  giving  out  whisky,  and  heard  the  chink  of  money,  and  saw  the 
negro  go  back  to  a  small  hole  in  the  wall  which  communicated  with  defend- 
ant's place  of  business.  Objection  was  made  to  this  testimony  on  the  ground 
that  the  negro  had  been  convicted  of  selling  whisky,  and  no  connection  was 
shown  between  him  and  the  defendant. 

Mayson  &  Hill,  for  plaintiff  in  error.  /.  J9.  Goodwin  and  /.  T.  PencUeUm^ 
for  defendant  in  error. 

Simmons,  J.  P.  B.  Johnson  was  summoned  before  the  recorder  of  the  city 
of  Atlanta,  charged  with  violating  one  of  the  ordinances  of  said  city,  in 
"keeping  for  unlawful  sale  in  said  city  spirituous,  malt,  and  other  intoxicat- 
ing beverages."  Upon  the  trial  of  the  case  before  the  recorder  he  found 
Johnson  guilty.  He  sued  out  a  writ  of  certiorari  to  the  superior  court,  which 
was  refused  by  the  judge,  and  he  brings  his  writ  of  error  to  this  court,  alleg- 
ing that  the  judge  committed  error  in  not  granting  him  the  writ  of  certiorari. 
We  hold  that  the  judge  did  right  in  refusing  the  writ  of  certiorari,  because 
(1)  there  was  no  error  in  the  recorder's  admitting  the  testimony  of  Buchanan; 
v.4s.B.no.9 — 43 
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(2)  Uiere  was  soffident  eyldence  to  siistain  the  finding  of  the  recorder.  He 
acted  as  both  Jndge  and  Jury,  and  it  was  for  liim  to  belieye  or  disbelieve  the 
witnesses  sworn  on  the  trial.  They  were  before  him;  he  saw  their  manner 
of  testifying;  knew  their  interest  in  the  case;  knew  their  characters;  and  had 
a  right,  under  the  law,  where  the  ey idence  was  conflicting,  to  beUeve  one  and 
disbelieve  the  other.  He  exercised  that  right,  and  we  will  not  say  that  he 
erred.    Judgment  affirmed. 

(79  Oa.  804) 

Augusta  ft  8.  B.  Co.  v.  Randall. 
(Supreme  Court  of  Oeorgia.   November  10, 1887.) 

1.  DBPOSinoir— A1T8WSB8  fbom  ICbmobanda— Aknbzation  to  DBPOsmoir. 

The  contents  of  an  ex  parte  affidavit  read  to  a  witness  whose  deposition  Is  being 
taken,  and  transcribed  by  the  commissioner  taking  it,  were  admitted^ver  objec> 
tion  that  the  paper  itself  should  have  been  annexed,  under  Code  Ga.  1 8887,  inrovid- 
ing  for  annexing  written  memotcmda  when  the  witness  answers  from  sudL  Held, 
that  the  objection  was  not  well  taken. 

8,  ^iVmsNca— Dbolabations— Rss  Obstj^. 

Statements  made  by  a  par^  suifering  an  aoddent  from  f allins:  off  a  street  car, 
after  she  had  arisen,  broshed  her  clothes,  found  out  the  name  of  the  driver,  whose 
face  she  well  knew,  walked  a  block  and  a  half  home,  and  then  crossed  the  road  to 
her  sister's  house,  are  not  a  part  of  the  ree  geetce^  under  Code  Qa.  |  8778,  prescrib- 
ing what  res  ffestOB  means. 

a  TBIAL— IKBTBUOTIOKS— INAPPLXOABILITT. 

Instructions  asked,  but  which  have  no  foundation  in  the  case,  aze  properly  re- 
fused, even  if  correct  in  the  abstract. 

4.  Damaobs— PuMiTiva— Pbbsonai*  Ikjubibs— Criminal  NxGUoancB. 

A  charge,  in  an  action  against  a  street-railway  compai^,  that,  **to  authorise  pu- 
nitiTe  damages,  the  facts  must  be  such  as  would  subject  the  driver  to  liabUitv  to  con- 
viction for  criminal  negligence  if  prosecuted  therefor,  **  is  properly  denied.'^ 

5.  Constitutional  Law— ImnTNinis  ow  Citizbns— Law  Dbolabino  Prbsxtmftion  of 

Nboligbngb. 

Code  6a.  $  8088,  providing  that,  where  an  injury  Is  suifered  by  a  person  from  rid- 
ing on  a  railway  car.  *'the  presumption  in  all  cases  Is  against  the  company,  **  does 
not  abridge  the  privileges  and  immunities  of  the  corporatbn,  in  violation  of  arUda 
14,  Const.  U.  8. 

Error  from  superior  court,  Richmond  county;  Boney,  Judge. 
F.  H.  Miller,  W.  K.  Miller,  and  /.  S.  <&  W.  T.  Davidson,  for  plaintiff  in 
error.    Twiggs  dt  Verdery,  for  defendant  in  error. 

Blandford,  J.  This  was  an  action  brought  by  Hattie  A.  Randall  and  her 
husband  to  recover  damages  against  the  Augusta  &  Sununerville  Railroad 
Company  for  injuries  which  she  alleged  she  had  sustained  by  reason  of  the 
negligence  of  the  servants  of  the  company  in  throwing  her  from  one  of  its 
cars,  thereby  injuring,  wounding,  and  brusing  her,  and  causing  her  great 
pain  and  suffering.  A  verdict  was  had  for  the  plaintiffs  in  thiS  action,  in 
which  the  jury  assessed  her  damages  at  $1,000.  A  motion  for  new  trial  was 
made  by  the  street-railroad  company  on  various  grounds. 

1.  The  first  ground  of  error  is  that  *'the  verdict  is  contrary  to  the  evidence, 
and  the  principles  of  justice  and  equity."  We  think  there  is  nothing  in  this 
ground.  There  was  enough  evidence,  if  the  jury  believed  the  testimony  of  the 
plaintiff,  to  have  authorized  this  verdict;  and  we  do  not  see  where  the  princi- 
ples of  justice  and  equity  have  been  violated  in  the  finding  of  the  jury. 

2.  The  next  ground  is  that  "the  court  admitted  in  evidence,  over  the  objeo- 
tions  of  defendant's  attorneys,  the  testimony  on  the  cross-examination  of  Miss 

1  Punitive  damages  may  be  given  against  a  defendant  when  the  injuries  received  by 
plaitif^ff  were  intended,  or  occurred  through  carelessness  or  negligence  amounting  to  a 
wrong  so  reckless  and  wanton  as  to  be  without  palliation  or  excuse.  Ross  v.  Lefsett, 
(Mich.)  28  N.  W.  Rep.  595.  See  Spear  v.  HUes,  (Wis.)  80  N.  W.  Bep.  506,  and  note; 
Itailroad  Ck>.  v.  Telephone  Go.,  (Tex.)  5  B.  W.  Rep.  517;  McDevltt  v.  ^oal,  (Pa.)  11  AtL 
Rep.  646.  « 
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Keener*  consisting  of  the  contents  of  an  ex  parte  aflSdavit  read  to  the  witness 
hodily,  but  not  annexed  to  the  deposition,  and  not  before  the  court,  or  accom« 
panyiiig  or  offered  as  an  accompaniment  to  this  testimony;  the  ground  of  ob- 
jection at  the  time  of  the  examination  being  as  follows:  That  all  testimony 
referring  to  this  paper  (which  was  identified  by  the  witness,  and  marlLed  *Ex- 
hibit  A')  shonld  be  excluded,  unless,  such  paper  should  be  delivered  to  the 
commissioner  by  counsel  for  plaintiffs,  and  annexed  to  the  deposition;  coun- 
sels for  plaintifb  contending  that  the  testimony  of  the  witness  in  relation  to 
such  paper  should  stand  as  a  part  of  the  deposition,  and  declining  to  deliver 
up  the  paper.  These  objections  were  renewed  on  the  trial  as  to  this  testi- 
mony ;  and  ati  inspection  of  the  paper,  which  had  been  called  for  under  no- 
tice, demanded  that  the  court  might  determine  the  force  of  the  objection.  All 
of  which  objections  were  overruled,  and  the  paper  was  not  produced,  or  ever 
placed  in  evidence,  by  the  plaintiffs;  and  the  evidence  was  admitted,  over 
said  objections,  without  inspecting  the  paper."  To  understand  this  ground 
properly:  The  defendant  sued  out  a  commission  to  take  the  testimony  of  Miss 
Keener.  Counsel  for  the  plaintiffs  and  for  the  defendant  both  appeared  be-, 
fore  the  commissioner,  in  the  manner  provided  by  the  Code,  and  examined 
the  witnesses  orally,  instead  of  by  written  interrogatories.  On  cross-exam- 
ination, counsel  for  the  plaintiffs  put  to  the  witness  the  question  if  she  bad 
not  made  a  certain  affidavit,  and  thereupon  read  to  her  the  affidavit,  the  con- 
tents of  which  were  taken  down  by  the  commissioner,  and  fully  set  out  in  the 
deposition,  and  returned  to  the  court  as  a  part  of  the  testimony  of  the  wit- 
ness. Counsel  for  the  defendant,  who  had  sued  out  the  commission,  objected 
to  this  testimony,  on  the  ground  that  the  affidavit  must  be  annexed  to  the  re- 
turn made  by  the  commissioner.  The  objection  was  founded  upon  section 
3887  of  the  Code,  which  says  that  witnesses  may  write  out  their  own  answers 
in  the  presence  of  the  commissioners,  and  by  their  consent;  and,  if  the  wit- 
nesses answer  from  written  memoranda^  such  memoranda  shall  be  sent  with 
the  commission,  and  the  fact  certified  by  the  commissioners.  We  think  the 
learned  counsel  mistake  the  application  of  this  rule.  It  clearly  does  not  ap- 
ply in  a  case  of  this  kind,  where  the  affidavit  was  read  to  the  witness,  and 
and  was  fully  set  out  by  the  commissioner,  and  the  witness  examined  as  to 
whether  she  made  it,  etc.  We  think  that  was  all  the  law  required  should  be 
done.    The  plaintiff  in  error,  therefore,  can  take  nothing  by  this  exception. 

8.  The  fourth  ground  is  of  a  more  serious  character.  It  is  as  follows: 
^Because  the  court  admitted  in  evidence,  over  the  objection  of  defendant's 
attorneys,  on  direct  examination,  and  after  Mrs.  Bandall  had  testified,  as  a 
part  of  the  res  gestost  the  statement  made  by  Mrs.  Hattie  Bandall  to  her  friend 
and  relative,  Mrs.  Shellman,  who  resided  at  a  distance  of  a  block  and  a  half 
from  the  place  of  the  accident,  and  opposite  her  own  residence,  and  to  whose 
house  Mrs.  Randall  went  after  first  going  to  her  own  home.  The  whole  of 
this  testimony  appears  in  the  brief  of  testimony,  but  the  particular  objection* 
able  portion  is  the  statement  that  she  rung  the  bell,  and  the  car  stopped  be- 
fore she  attempted  to  get  off,  and  then  started  and  threw  her  from  the  plat- 
form; defendant's  attorneys  insisting  that  this  was  hearsay  testimony,  and 
inadmissible  as  a  part  of  the  rea  gesta. " 

It  appears,  in  this  case,  that  after  Mrs.  Bandall  was  precipitated  from  this 
car  upon  the  ground,  and  immediately  after  she  had  gotten  up,  picked  up  her 
bundles,  and  brushed  herself,  the  first  thing  she  did  was  to  secure  the  name 
of  the  driver  of  the  car.  According  to  her  testimony,  she  knew  him  very 
well  by  sight,  having  ridden  in  the  same  car  with  him  often  before;  but  after 
this  occurrence  the  first  thing  she  did  was  to  inquire  his  name.  She  then 
went  to  her  house,  which  was  a  block  and  a  half  off,— 150  or  200  yards, — en- 
tered her  house,  and  deposited  her  bundles.  She  then  left,  and  went  across 
the  street  to  where  Mrs.  Shellman,  her  sister-in-law,  lived,  and  while  there 
made  a  statement  to  Mrs.  Shellman  as  to  how  she  was  h^irt.    When  Mrs. 
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Shellman  was  introduced  to  prove  what  Mrs.  Randall  said  to  her»  objection 
was  made  to  her  testifying  on  that  subject.  She  testified  in  this  way,  (Mrs. 
Bandall  having  testified  first:)  That  when  Mrs.  Randal  came  into  her  house 
she  was  greatly  excited,  and,  in  reply  to  Mrs.  Shellman's  inquiry  as  to  what 
was  the  matter,  she  told  her  she  had  been  thrown  off  the  car,  and  was  hurt, 
and  how  she  came  to  be  hurt.  Thereupon  Mrs.  Shellman  got  her  a  glass  of 
brandy,  made  some  tea  and  gave  it  to  her,  and  put  her  to  bed.  It  does  not 
appear  at  what  particular  time  she  made  this  statement  to  Mrs.  Shellman. 
Mrs.  Shellman  went  on  to  testify  that  what  Mrs.  Bandall  stated  to  her  at  her 
house  on  that  occasion  was  what  she  (Mrs.  Bandall)  had  sworn  to  on  the  trial 
of  this  case;  but  how  long  after  the  occurrence  she  made  thiS'  statement  to 
Mrs.  Shellman  does  not  appear  in  the  record.  Mrs.  Shellman  merely  testified 
that  what  Mrs.  Bandall  had  stated  in  her  testimony  was  the  same  thing  she 
told  her;  but  did  not  state  what  Mrs.  Bandall  did  tell  her.  The  court,  under 
these  circumstances,  admitted  this  testimony  of  Mrs.  Shellman  as  part  of  the 
res  gestcB. 

As  we  understand  it,'  res  ffeeUe  are  things  connected  with  transactions  tak- 
ing place  and  stated  at  the  time  of  the  transaction ;  but  that  doctrine  has  been 
somewhat  extended  by  our  courts.  Our  Code  declares  fsection  3773)  that 
"declarations  accompanying  an  act,  or  so  nearly  connectea  therewith  in  time 
,  as  to  be  free  from  all  suspicion  of  device  or  after-thought,  are  admissible  in 
evidence  as  part  of  res  gestcB."  Declarations  not  connected  with  the  transac- 
tion, nor  bearing  upon  it,  or  serving  to  illustrate  it,  although  made  at  the 
very  time  the  act  was  committed,  are  not  admissible  in  evidence;  they  must 
be  connected  with  the  main  act.  And  it  is  the  duty  of  the  court,  when  testi- 
mony of  this  sort  is  offered,  to  determine,  before  it  goes  to  the  jury,  whether 
the  declarations  were  connected  with  the  main  act,  or  so  nearly  coimected  in 
point  of  time  as  to  be  free  from  all  suspicion  of  device  or  after-thought.  The 
court  must  determine  this  before  admitting  the  testimony  to  the  jury;  and 
after  it  goes  to  the  Jury  they  may  also  consider  it»  and  determine  what  it  is 
worth,  under  a  proper  charge  from  the  court. 

Under  the  facts  as  they  appear  in  this  record,  were  these  declarations  con- 
nected with  the  transaction?  They  were  not  made  at  the  time  of  the  act  com- 
plained of;  but  were  they  so  nearly  connected  with  this  main  f^ct  in  point  of 
time  as  to  be  free  from  all  suspicion  of  device  or  after-thought?  Upon  recov- 
ering herself,  after  this  occurrence,  the  first  thing  she  did  was  to  inquire  the 
driver's  name.  Whatfor?  What  was  her  object?  What  was  her  purpose  in  in- 
quiring the  name  of  this  driver,  whom  she  knew  well  by  sight,  and  with  whom 
she  was  personally  acquainted,  having  ridden  with  him  frequently  on  the  car? 
Is  that  free  from  all  suspicion  that  she  had  an  ulterior  purpose  or  design  in 
making  this  inquiry?  Does  it  not  give  rise  to  the  suspicion  that  she  was  fixing 
for  a  case  against  this  street-railroad  company?  I>oes  it  not  have  that  ap- 
pearance? This  was  done  after  the  act  was  over.  She  then  went  to  her  own 
house,  150  or  200  yards  off,  and  put  away  her  bundles;  then  crossed  the  street, 
and  went  to  her  sister-in-law's  house,  and  while  there  entered  into  ilie  de- 
tails of  how  this  thing  occurred.  We  are  of  the  opinion  that  the  court  did 
wrong  to  admit  this  as  a  part  of  the  res  gestce.  It  is  not  free  from  all  suspi- 
cion ;  it  is  not  connected  with  the  transaction  so  closely  in  point  of  time  as  to 
be  free  from  all  suspicion  of  device  or  after-thought?  The  suspcion  might 
arise  in  the  mind  of  any  man  that  here  was  device  or  after-thought.  She  in- 
quired that  driver's  name  for  some  purpose.  She  had  had  time  to  look  over 
the  field.  She  seemed  to  have  known  her  rights,  and  to  be  preparing  for  them. 
Having  done  this,  she  went  and  made  this  relation  to  her  sister-in-law,  stated 
her  testimony  about  her  having  rung  the  bell,  and  the  car  having  stopped, 
her  attempt  to  depart  from  the  car,  and  the  starting  of  the  car  without  afford- 
ing her  a  reasonable  opportunity  to  get  off, — the  vital  facts  upon  which  the 
whole  case  turns.    These  declarations  were  not  exclamatory  upon  her  part 
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upon  receiving  this  injury;  and  we  cannot  help  coming  to  the  conclusion  in 
our  own  minds  that  here  was  artifice  or  after-thought,  or  at  least  that  it  is  not 
free  from  all  suspicion.    The  court  erred  in  not  rejecting  it. 

We  are  aware  that  what  has  been  said  may  appear  to  be  in  conflict  with 
some  of  the  former  decisions  of  this  court;  but  a  careful  examination  of  those 
decisions  will  show  that  they  differ  from  the  present  case  in  their  facts.  The 
case  of  Factory  t.  Barnes,  72  Ga.  217,  was  much  relied  on  by  the  counsel  for 
the  defendants  in  error  in  this  case.  That  case  must  rest  alone  tipon  its  own 
peculiar  facts,  and  will  not  be  extended  beyond  them;  but  it  differs  widely 
from  this  case  in  all  respects  except  in  point  of  time  in  which  the  declarations 
were  made.  The  proximity  of  time  in  which  declarations  were  made  to  the 
main  transaction  is  not  the  only  test  of  their  admissibility  in  evidence,  but 
they  must  be  also  free  from  all  suspicion  of  device  or  after-thought. 

The  testimony  admitted  as  res  gestce  in  this  case  was  very  material.  Mrs. 
Randall  is  but  feebly  sustained  in  her  statement  that  she  rang  the  bell,  and 
that  the  car  stopped.  The  testimony  is  very  strong  and  weighty  that  no  bell 
was  rung;  that  the  car  was  not  stopped;  that  she  attempted  to  get  off  the  car 
at  or  abo.:t  the  place  she  had  often  before  gotten  on  and  off,  without  its  being 
stopped ;  and  that  it  was  not  a  usual  place  for  the  carto  stop.  But  if  she  rang 
the  bell,  and  if  the  driver  recognized  her  signal,  whether  it  was  at  the  usual 
place  for  stopping  the  street  car  or  not,  then  he  ought  to  have  given  her  a 
reasonable  opportunity  to  get  off,  and  not  jeopardized  her  person  in  this  way. 

4.  The  main  question  in  this  case  is,  was  this  company  guilty  of  negligence; 
and  there  is  nothing  else  in  it,  leaving  out  this  testimony  of  Mrs.  Shellman, 
which  we  do  not  think  ought  to  have  been  admitted.  If  Mrs.  Rendall  made 
that  signal  by  ringing  the  bell,  or  gave  any  other  signal  which  the  driver  rec- 
ognized, and  if  he  stopped  his  car  for  her  to  get  off,  and  did  not  stop  long 
enough  to  give  her  a  reasonable  opportunity  to  depart  from  the  car,  then  the 
company  was  negligent,  in  our  opinion.  This  was  a  fact  for  the  jury,  and 
they  had  a  right  to  believe  Mrs.  Randall  in  preference  to  all  the  other  wit- 
nesses who  testified  against  her.  It  resolves  itself  into  that,  and  that  alone; 
and  that  is  all  there  is  in  this  case,  when  you  sweep  out  her  being  bolstered  up 
by  her  sister-in-law,  Mrs.  Shellman.  It  would  be  hardly  necessary,  if  the  case 
did  not  go  back,  for  us  to  notice  another  ground  of  exception,  under  our  view 
of  it. 

5.  Another  ground  of  exception  is  that  the  court  admitted  in  evidence,  over 
objection  of  defendant's  attorneys,  the  testimony  of  the  cross-examination  of 
Anna  M.  Taliaferro;  this  ground  being  the  same  as  the  third  ground,  relat- 
ing to  the  testimony  of  Miss  Keener,  which  we  have  already  disposed  of. 

6.  The  next  ground  is  "* because  the  court  refused  to  charge,  as  requested 
in  writing  by  the  defendant's  attorneys,  as  follows:  '  If  the  damages  are  only 
the  imaginary  result  of  the  tortious  act,  or  other  and  continuous  circumstances 
preponderate  largely  in  causing  the  injurious  effect,  such  damages  are  too  re- 
mote to  be  a  basis  of  recovery  against  the  wrong-doer;  and  damages  traceable 
to  the  act,  but  not  its  legal  or  material  consequences,  are  too  remote  and  con- 
tingent. Code,  g§  3073, 3082.' "  We  think  the  court  did  right  to  refuse  that 
charge.  We  do  liot  see  where  any  remote  damages  are  claimed  in  this  case. 
If  a  person  is  injured  by  the  negligence  of  a  railroad  company,  the  extent  of 
the  injury  is  a  proper  subject-matter  of  inquiry.  How  was  she  hurt?  Did 
she  have  a  miscarriage  or  abortion  in  consequence  of  the  injury  ?  Did  she 
suffer  great  pain  in  consequence  of  the  injury?  All  these  are  legitimate  mat- 
ters of  inquiry,  and  are  not  consequences  too  remote;  and  the  testimony 
offered  in  this  case  did  not  authorize  the  court  to  charge  these  two  sections  of 
the  Code. 

7.  Another  ground  of  exception  is  that  "the  court  refused  to  charge,  as  re- 
quested in  writing  by  the  defendant's  attorneys,  as  follows:  '  And  should  it 
appear  that  the  negligence  of  the  railroad  would  not  have  damaged  the  party 
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oomplaining,  bat,  by  the  Interposition  of  an  agency  over  which  the  raiboad 
neither  had  nor  exercised  control,  she  was  damaged,  then  the  party  complain- 
ing cannot  recover.' "  We  think  the  court  did  right  to  refuse  that  charge,  for 
the  reason  that  it  was  not  applicable  to  the  focts  of  this  case. 

8.  The  next  ground  is  that  ''the  court  refused  to  charge,  as  requested  in 
writing  by  the  defendant's  attorneys,  that  the  facts  in  evidence,  to  authorize 
punitive  damages,  must  be  such  as  wotUd  subject  the  driver  to  liability  to  con- 
viction for  criminal  negligence  if  prosecuted  therefor."  We  think  the  court 
did  right  to  refuse  this  charge.  Punitive  damaged  are  given  as  a  compensation 
for  the  manner  in  which  the  thing  is  done,  and  the  injury  to  the  wounded 
feelings  of  the  party  is  taken  into  consideration;  but  there  is  nothing  of  that 
sort  in  this  case,  according  to  the  evidence  in  the  record,  and  nothing  in  the 
pleadings  to  make  such  a  case  as  that. 

9.  The  next  ground  of  exception  is  "becauoe  the  court  refused  to  charge, 
as  requested  in  writing  by  defendant's  attorney,  that  the  act  of  1855,  p.  155, 
(now  section  3033,  O^e  6a.,)  particularly  in  the  enactment  that  <the  pre- 
sumption in  all  cases  being  against  the  company,'  is  unconstitutional,  and  in 
violation  of  article  14  of  the  constitution  of  the  United  States,  in  this:  that 
it  is  the  enforcement  of  a  law  which  abridges  the  privileges  and  immunities 
of  the  defendant,  in  that  it  puts  upon  it  a  presumption  which  is  not  enforced 
against  private  dtizeas."  This  presumption,  that  where  the  plaintiff  has 
shown  that  he  was  a  passenger,  and  was  hurt  or  dapiaged  by  the  running  of 
the  railroad  company's  trains  or  machinery,  the  company  was  n^ligent,  is  a 
common-law  presumption.  It  is  no  new  thing  because  it  was  not  enacted  in 
this  state  until  the  act  of  1855.  It  obtained  at  common  law,  and  had  beep  the 
law  of  England  and  of  this  country  all  the  time.  It  puta  no  greater  hardship 
upon  this  railroad  company  than  upon  anybody  else  engaged  in  the  same  or 
any  other  business.  If  this  clause  of  the  constitution  were  to  be  interpreted 
as  insisted  upon  by  counsel  for  the  plaintiff  in  error,  it  would  prevent  the  re- 
quirement that  a  man  should  obtain  license  in  order  to  sell  spirituous  liquors; 
for  why  should  he  be  required  to  obtain  license  any  more  than  the  merchant 
who  seUs  dry  goods,  meat,  etc.,  and  who  is  not  required  to  have  one?  Such 
a  construction  is  clearly  not  contemplated  by  this  fourteenth  amendment.  It 
refers  to  classes,  and  means  that  you  shall  not  impose  a  different  rule  upon  a 
man  whose  color  is  black  from  that  imposed  upon  one  whose  color  is  white. 
That  was  the  purpose  of  the  amendment,  that  is  why  it  was  put  there,  and  it 
was  not  intended  to  mean  anything  else.  The  court  did  right  to  refuse  the 
charge  requested,  and,  if  he  had  given  it,  would  have  committed  manifest 
error. 

10.  There  are  several  other  grounds  of  exception,  all  of  them  to  the  effect 
that  the  verdict  was  contrary  to  the  charge  of  the  court.  That  simply  means 
that  the  verdict  of  the  jury  is  contrary  to  law;  and  we  do  not  think  it  is. 
This  disposes  of  all  these  exceptions. 

This  case  is  reversed,  therefore,  on  the  assignment  of  error  in  the  fourth 
ground  of  the  motion  for  new  trial,  viz.,  the  lidmitting  in  evidence  of  the 
statements  of  Mrs.  Bandall  to  Mrs.  Shellman,  as  a  part  of  the  res  gestm. 


(79  da.  740) 

Parkbb  et  cU.  e.  Loweby  et  al. 
(Supreme  Court  of  Georgia,    December  8, 1887.) 

IT8nBT-~COK80Ln>ATION  WITH  PbINCIPAL— FORFBITUBB. 

In  a  UBuriotLB  loan,  the  principal  and  usury  were  consolidated  In 'the  notes  given 
for  the  money  loaned;  the  notes  specifying  that  they  wereto  bear  interest  only  after 
maturity.  Held,  in  a  suit  upon  such  notes,  that  under  the  Georgia  statute  (Code 
Ga.  §  2067a)  the  usurious  charge  only  forfeited  the  excess  of  interest^  and  pUuLnUlT 
was  entitlea  to  the  sum  loaned,  and  legal  interest  from  the  date  of  the  notea. 

Error  from  superior  court,  Lumpkin  couuty ;  Wellborn,  Judge. 
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W.  M.  and  B.  J.  Lowery  instituted  23  suits  in  a  Justice^s  court  upon  tlie 
same  number  of  notes  signed  by  John  A.  Parker,  and  indorsed  by  Josepli  P. 
Parker.  By  consent  of  parties,  tlie  suits  were  appealed  to  the  superior  court, 
and  there  consolidated.  There  was  Judgment  for  plaintiffs,  and  defendants 
sued  out  writ  ot  error. 

Price  eft  Charles  and  R.  H.  Baker,  (by  brief,)  fbr  plaintiffs  in  error.  Wier 
Boydf  (by  brief,}  for  defendants  in  error. 

Simmons,  J.  It  appears  from  the  record  that  on  the  twenty-ninth  of  Jan- 
uary, 1886>  John  A.  Parker  borrowed  from  A.  H.  McAlister  $1,500,  and  it 
was  agreed  that  the  sum  of  $500  should  be  added  for  interest  up  to  the  first 
of  January,  1887,  making  the  sum  of  $2,000,  for  which  28  promissory  notes 
were  given,  each  for  $90,  except  one.  which  was  for  $20,  and  each  being 
made  payable  to  Joseph  P.  Parker  or  bearer.  He  immediately  assigned  the 
notes  to  A.  H.  McAlister.  The  following  is  a  copy  of  one  of  the  notes,  all 
of  them  being  the  same,  except  as  to  amount  as  stated: 
*'$90.00.  Dahloneqa,  Ga.,  January  29, 1886. 

**By  the  first  of  January  next,  I  promise  to  pay  J.  P.  Parker  or  bearer  the 
sum  of  ninety  dollars,  with  interest  after  maturity  at  the  rate  of  eight  per 
cent,  per  annum  until  paid.  [Then  follows  an  agreement  as  to  ten  per  cent, 
attorney's  fees,  and  waiver  of  homestead.] 

[Signed]  *  John  A.  Parker. 

[Indorsed:]    "Joseph  P  Parker." 

These  notes  were  subsequently  transferred  to  W.  M.  &  B.  J.  Lowery  by 
McAlister,  to  secure  a  loan  of  $1,000.  At  maturity,  (he  notes  were  not^paid. 
Twenty-three  suits  were  commenced  in  a  Justice's  court  on  the  notes.  By 
consent  of  the  parties,  the  suits  were  appealed  to  the  superior  court  and  there 
consolidated.  The  defendants  pleaded  usury.  The  evidence  discloses  that 
John  A.  Parker  got  $1,500  of  the  money  from  McAlister,  and  gave  his  notes 
for  $2,000.  Joseph  P.  Parker  was  made  the  payee,  to  satisfy  McAlister,  who 
said  he  was  not  lending  money,  but  ''shaving  paper."  Under  the  charge  of 
the  court,  the  jury  found  for  the  plaintiff  the  sum  of  $1,500  principal,  and 
$147.60  interest;  the  interest  being  computed  from  the  date  of  the  notes  to  the 
Judgment.  The  defendants  made  a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  they  excepted. 

The  main  ground  insisted  on  before  us  is  the  third,  which  is  as  follows: 
"Because  the  court  charged  the  Jury:  *  If  you  believe  from  the  evidence  that 
it  was  the  intention  of  the  parties,  at  the  time  the  loan  took  place,  to  charge 
any  interest  thereon  from  that  time,  then  you  are  authorized  to  find  a  greater 
sum  than  the  amount  actually  loaned,  by  adding  such  amount  of  interest  to 
the  principal  sum  from  the  date  of  the  notes;  that  is,  interest  on  the  actual 
sum  loaned,  from  the  date  of  the  notes.'  "  The  defendants'  counsel  insisted 
that,  as  the  notes  show  on  their  face  that  interest  is  only  to  be  paid  after  their 
maturity,  the  plaintiffs  were  not  entitled  to  interest  from  the  date  of  the  notes; 
in  other  words,  that  having  consolidated  the  principal  and  usury  in  the  notes 
when  given,  and  the  notes  specifying  that  they  were  to  bear  8  per  cent,  in- 
terest only  after  maturity,  when  the  usury  was  stricken  out  no  interest  was 
due  or  could  be  collected  from  the  date  of  the  notes  up  to  maturity.  We 
think  the  court  was  right  in  the  above  charge.  It  is  evident  that  the  maker 
of  the  notes  intended  to  pay  interest  from  the  date  of  the  notes  up  to  maturity, 
because  he  included  the  interest  in  the  notes  as  principal.  It  is  true  that  Mc- 
Alister charged  him  too  much  interest;  ho  charged  about  87}  per  cent,  a  year, 
when,  under  the  statute,  he  could  only  charge  legaUy  8  per  cent.;  but  his  hav- 
ing charged  too  much  does  not  foi*feit  the  whole  amount  of  interest  in  the 
notes.  Under  our  statute  (section  2057a)  he  only  forfeits  the  excess  of  in- 
terest; and  he  was  entitled  to  the  legal  interest  from  the  time  Parker  bor- 
rowed the  money  up  to  the  maturity  of  the  notes,  as  charged  by  the  couu 
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In  the  case  of  Williams  y.  Banking  Co.,  64  Ga.  183,  this  court  held  that 
"it  makes  no  difference  whetlier  the  usury  is  blended  with  the  principal  of  the 
loan,  with  no  actual  expression  of  the  rate  charged,  or  whether  the  true  prin- 
cipal is  stated  separately*  and  the  rate  mentioned  in  so  many  words;"  and  that 
where  the  contract  was  made  for  more  than  the  conventional  rate  of  interest, 
the  excess  was  invalid,  and  the  conventional  rate  valid. 

In  the  case  of  Trihhle  v.  Anderson,  63  Ga.  66,  this  court  says:  "It  was  in- 
sisted, as  matter  of  law,  that  when  the  statute  allowed  a  conventional  rate  of 
interest  higher  than  the  general  rate,  on  condition  that  the  contract  therefor 
.was  in  writing,  the  rate  stipulated  for  or  agreed  on  had  to  be  expressed  in  the 
writing;  and  that  to  add  the  principal  and  interest  together,  giving  a  note  for 
the  aggregate,  would  not  be  a  compliance  with  the  statute.  We  think  oth- 
erwise. The  statute  merely  intended  to  distinguish  between  written  and 
parol  contracts,  declaring  the  former  effectual  and  the  latter  not.  The  prom- 
ise to  pay  might  be  so  much  in  a  round  sum,  provided  the  statutory  limit  as 
to  rate  was  not  exceeded,  and,  if  the  promise  and  the  sum  were  evidenced  by 
writing,  the  contract  would  be  in  writing." 

We  think,  therefore,  that  Parker  having  agreed  to  pay  usurious  interest, 
and  having  consolidated  it  vdth  the  principal,  and  having  agreed  in  writing 
to  pay  8  per  cent,  after  maturity,  when  the  notes  were  purged  of  osury  he 
was  liable  for  the  principal,  and  the  conventional  rate  of  interest  agreed  on 
in  the  contract.  We  therefore  hold  that  there  was  no  error  in  the  charge  of 
the  coui*t  as  set  out  in  the  third  ground  of  the  motion,  nor  in  his  refusal  to 
charge  as  set  out  in  the  fourth  ground  thereof.  The  decision  relied  upon  by 
counsel  for  the  plaintiff  in  error  ( Wilday  v.  Morrison,  66  UL  532)  was  based 
upon  the  statute  of  that  state  providing  that,  when  usury  was  charged,  the 
lender  forfeited  the  interest  and  excess  of  interest,  and  that  only  the  principal 
could  be  recovered.    Judgment  affirmed. 


(80  Oa.  lOB)  MADDOX  V.  CROSS. 

{Supreme  Cov/rt  of  Georgia.    Deoember  5, 1887.) 

▲PFBAXi— RbVIBW— SUTFICIBNOT  OW  VeBDI0T--Ev1I>ENGB  TO  SUPFOBT. 

The  verdict  of  a  jury  will  not  be  set  aside  where  the  record  fails  to  dlsdoee  the 
facts  of  the  case,  so  that  the  court  can  see  upon  what  evidence  such  verdict  was  zen-  i 

dered.  ' 

Error  from  superior  court,  Milton  county;  Brown,  Judge. 

Replevin  by  Maddox  against  Cross  for  certain  bales  of  cotton.    There  was  I 

a  verdict  for  defendant,  and  plaintiff  brings  error.  I 

'/.  A.  Dodgen,  T.  X.  Leins  and  Winn  dk  FaWf  for  plaintiff  in  error.    J*  P.  | 

Brooke  and  George  F.  Qober,  for  defendant  in  error. 

Blandford,  J.  Maddox  sued  Cross  in  a  justice's  court,  in  trover,  to  re- 
cover two  bales  of  cotton.  Upon  the  trial  of  the  case,  the  testimony  showed 
that  oneHaygood  had  rented  certain  land  from  Cross  in  the  year  1884;  that 
he  had  a  growing  crop  on  the  land,  and  desired  to  sell  the  crop  to  Martin,  and 
consulted  Cross  about  it.  Cross  agreed  to  it,  provided  that  what  was  made 
should  be  delivered  to  him  in  the  gin-house.  He  was  entitled  to  his  rents 
and  some  other  things.  Martin  also  spoke  to  Cross  about  it.  Cross  agreed 
that  he  might  purchase,  but  that  the  cotton  was  to  be  delivered  to  him. 
Thereupon  Martin  gave  his  note  to  Haygood  for  $80,  payable  in  two  bales  of 
cotton;  also  agreeing  that  he  was  to  pay  for  the  guano.  He  gathered  the 
crop,  and,  before  he  delivered  the  cotton  to  Cross  at  Cross'  gin-house,  Maddox 
had  notified  him  that  he  was  the  holder  of  the  note;  that  it  had  been  trans- 
ferred to  him.  Martin  had  agreed  with  Cross  previous  to  that  time  that  the 
cotton  was  to  be  delivered  to  Cross  to  be  paid  to  Haygood  on  that  note.  It 
appears  that  the  jury  found  in  favor  of  Cross,  and,  upon  a  certiorari  to  the 
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saperior  court,  Judge  Brown  affirmed  the  judgment  in  the  justice's  court. 
It  appears  that  prior  to  this  certiorari  there  had  been  another  one  sued  out 
upon  a  former  verdict  in  favor  of  Cross.  In  that  case  the  certiorari  was  sus- 
tained, and  a  new  trial  ordered,  with  directions  by  the  presiding  judge  to  the 
justice  below  as  to  how  the  case  should  be  tried. 

What  the  truth  about  this  matter  is  we  cannot  exactly  see.  If  Maddox  and 
Martin  agreed  among  themselves  that  this  cotton  was  to  be  delivered  to  Cross 
as  Maddox's  cotton,  and  Cross  had  received  it  as  Maddox's  cotton,  then  an  ac- 
tion of  trover  could  have  been  sustained  in  favor  of  Maddox  against  Cross  for 
the  cotton  when  the  cotton  was  delivered  to  him.  But  if  Aiartin  delivered 
the  cotton  to  Cross  to  [redelivered  or  paid  upon  his  note  to  Haygood,  and  Cross 
so  received  it,  then  Maddox  could  not  sustain  an  action  of  trover  against 
Cross  to  recover  the  cotton.  What  the  truth  is  we  do  not  know.  The  jury 
having  found  in  favor  of  Cross,  every  presumption  must  be  in  favor  of  their 
finding.  The  presumptions  are  in  favor  of  the  verdict  of  the  jury, — that  they 
found  what  was  the  truth  about  the  matter, — and  we  cannot  say  that  they  did 
not  find  the  truth;  and  the  record  must  affirmatively  show  that  the  verdict 
was  contrary  to  law  before  it  can  be  set  aside.  We  therefore  affirm  the  judg- 
ment  of  the  court  below. 


(79  Ga.  631)  «-.  _,  ^      , 

Mates  «.  Power  et  ah 
(Supreme  Court  of  Georgia.    December  6, 1887.) 

1.  A88UMP8IT~LOAH  OF  MomST— PbOOF  OF. 

Evidence  that  defendant  came  to  the  river-bank  and  called  plaintilfB  Intestate, 
who  took  a  boat  and  went  across,  and,  after  some  conversation  with  defendant,  re- 
tamed  to  his  house,  and  got  his  wife  to  count  him  out  a  sum  of  money,  stating  that 
he  was  going  to  lend  it  to  defendant;  that  he  took  the  money  with  mm,  went  back 
across  the  river,  and  was  seen  to  hand  something  to  defendaoit:  that  on  his  return 
ho  bid  his  family  remember  that  defendant  had  got  said  sum  oi  money,  and  to  get 
the  book  and  he  would  charge  it,— warrants  a  finding  that  plaintiff  loaned  defend- 
ant the  money. 

2.  EvnoBNCE— Deci*arations— Rbs  Oebtm. 

Evidence  that  plaintiff's  intestate,  at  the  time  he  was  aUeged  to  have  made  the 
loan  sued  on,  told  his  wife  to  coimt  him  out  a  sum  of  money,  stating  that  he  in 
tended  to  loan  it  to  defendant;  and  that  shortly  after,  having  been  witn  defendant, 
he  bid  his  family  remember  that  defendant  had  the  money,  and  asked  for  the  book 
that  he  might  charge  it,— is  admissible  as  part  of  the  res  gestae 

8.  Same— Competency— Habit. 

EMdenoe  that  plaintiff  had  before  lent  money  to  defendant  in  the  manner  in  which 
he  was  aUeged  to  have  made  the  loan  in  question,  is  competent. 

4.  Custom  and  Usage— Admissibility  of  Evidbnoib— Loaning  Money— Habit. 

Evidence  that  plaintifTs  intestate  was  accustomed  to  lend  money  in  the  maimer 
in  which  it  was  alleged  that  he  made  the  loan  in  question,  is  irrelevant. 

Error  from  superior  court,  Cobb  county;  Brown,  Judge. 

Action  against  Mace  A.  Mayes  by  the  administrators  of  Powers,  deceased, 
for  money  loaned  by  decedent.  Judgment  for  plaintiff.  Defendant  brings 
error. 

>  As  to  the  admissibility  of  declarations  as  part  of  the  res  gestae,  see  Patterson  v.  Rail 
way  Co.,  (Mich.)  19  N.  W.  Rep.  761:  Merkle  v.  Bennington  Tp.  (Mich.)  24  N.  W.  Rep. 
776;  Armil  v.  RaUroad  Co..  (Iowa,)  80  N.  W.  Rep.  42;  Conlan  v.  Grace,  (Minn.)  Id.  880; 
Clunie  v.  Lumber  Co.,  (CaL)  7  Pacltep.  708;  Edmunds  v.  Curtis,  (CJolo.)  9  ]?ac  Rep. 
793;  Durkee  v.  Raihroad  Co..  (Cal.)  Id.  99;  Boxes  of  Opium  v.  U.  S.,  23  Fed.  R;©p.  367; 
Brown  v.  Kenyon,  (Ind.)  9  N.  E.  Rep.  288;  Porter  v.  Waltz,  (Ind.)  8  N.  E.  Rep.  706;  Ex- 
press Co.  V.  Rawson,  (Ind.)  6  N.  E.  Rep.  337;  County  of  Tompkins  v.  Briatol,  CN.  Y.) 
1  N.  E.  Rep.  878;  Hallahan  v.  Railroad  Co.,  fN.  Y.)  6  N.  E.  Rep.  287;  Citizens^  Co.  v. 
O'Brien,  (111.)  8  N.  E.  Rep.  810-,  Mitchell  v.  Clolglazier,  (Ind.)  7  N.  E.  Rep.  199;  William- 
son  V.  Railroad  Co.,  (Mass.)  ION.  E.  Rep.  790;  insurance  Co.  v.  La  Pointe,  (111.)  8  N.  E. 
Rep.  853;  Martin  v.  RaUroad  Co.,  (N.  Y.)9  N.  E.  Rep^506;  Railroad  Co.  v.  Wood,  (Ind.) 
14  N.  E.  Rep.  572;  Railroad  Co.  v.  Moore,  (Tex.)  6  S.  w.  Rep.  631;  Bealor  v.  Hahn,  (Pa.) 
IIAU.  Rep.  m,  .  "t  V      / 
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Winn  d  Fau>,  for  plaintiff  in  error.  C  D.  Phillip$t  W.  R.  Fotcer,  and 
/.  Z.  Faateff  for  defendants  in  error. 

Blakdfobd,  J.  This  is  a  somewhat  peculiar  casa  The  administrators  of 
Power  sued  Mayes  for  $500,  money  loaned.  Upon  the  trial  of  the  case  it  was 
shown  that  Mayes  came  to  the  Chattahoochee  river  and  called  to  Power,  who 
was  on  the  other  side  of  the  river;  that  Power  took  a  boat  and  went  across  to 
him,  and  that  they  held  some  conversation;  that  Power  returned,  went  into 
bis  house,  and  got  his  wife  to  count  him  out  $500,  stating  at  the  time  that  he 
was  going  to  lend  it  to  Mayes;  that  he  took  the  money  with  him,  and  imme- 
diately went  back  across  the  river,  where  he  was  seen  to  hand  something  to 
Mayes;  that  he  came  back,  and  stated  to  his  wife  and  daughter,  *'A11  of  you 
recollect  that  Mace  A.  Mayes  has  got  $500,"  and  added,  **(}et  the  book  and  I 
will  charge  it." 

1.  The  court  left  it  with  the  jury  to  say  from  this  evidence  whetlier Power 
had  let  Mayes  have  the  money.  Counsel  for  the  plaintiff  in  error  contended 
that  the  court  should  have  rejected  this  testimony.  We  think  that  what  Power 
said  at  the  time  was  admissible  as  a  part  of  the  res  geatce;  and  these  state- 
ments of  Power,  coupled  with  the  fact  that  he  was  seen  to  return  across  the 
river  and  hand  something  to  Mayes,  were  sufficient  to  authorize  the  jury  to 
conclude  that  he  had  let  Mayes  have  the  money. 

2.  Dun  woody  and  Bishop  testified  that  it  was  the  universal  custom  of  Power 
to  lend  money  in  this  way,  and  to  take  no  note  for  it.  This  testimony  was 
objected  to,  and  we  think  that  the  court  erred  in  admitting  it.  What  may 
have  been  the  custom  of  Power  as  to  others  than  Mayes  could  not  affect  Mayes. 
But,  in  addition  to  this.  Bishop  swore  that  Power  had  before  dealt  with  Mayes 
in  the  same  way,  taking  no  notes  for  the  money;  and  Ihis,  we  think,  was 
competent  evidence. 

8.  The  only  plea  was  the  general  issue;  Mayes  merely  denying  that  he  got 
the  money  from  Power.  We  think  the  evidence  was  sufficiently  strong  to 
authorize  the  jury  to  conclude  that  he  did  get  it.  If  there  had  been  a  plea  of 
payment,  we  think  the  testimony  would  have  sustained  it.  The  testimony  is 
that  Mayes  went  to  see  Power  in  his  last  illness,  and  brought  him  some 
whisky;  that  Power  told  his  son  to  pay  Mayes  for  the  whisky;  that  Mayes  said 
"No,"  he  was  giving  him  the  whisky;  that  he  would  have  no  right  to  sell  it 
there  anyway;  and  that  nothing  was  said  then  about  Mayes  owing  him  any- 
thing. This  was  a  strong  circumstance  to  show  payment;  and,  if  there  had 
been  a  plea  of  payment,  the  jury  would  have  been  warranted  in  finding  that 
he  had  paid  back  the  money. 

We  think  the  verdict  was  right,  and  that  the  oourt  did  right  in  refusing  to 
grant  a  new  trial.    Judgment  affirmed. 

(79  Oa.  274) 

Hudson  et  al.  9.  Harkins,  Ordinaiy, 
{Supreme  Ccfwri  of  Oeorgia.    December  8, 1887.) 

1.  OUASDIAH  AHD  WaBD— CONFC8ION  OV  GUABDIAlf*8  AOCOUXT— BUBDUT  OW  PHOOF. 

Where  a  gnardian^s  accoimt  fails  to  show  which  items  were  for  the  mother  of  the 
ward,  and  which  for  the  ward,  and  it  appears  that  many  items  were  for  the  mother, 
and  tne  guardian  produces  no  evidence  by  which  the  distinction  may  be  drawn,  tha 
whole  account  may  be  disregarded,  under  Code  Oa.  $  8181.  providing  that  one  who 
confounds  property  in  his  charge  with  his  own  shall  hear  all  the  inconvenience  aris- 
ing from  the  oonfusion,  and  must  distinguish  Ms  own  property  or  lose  it. 

%  8amb— Sbttlbmsxt  ov  Accounts— Rbfxbbnob—Excsptions. 

Where,  in  an  action  on  a  guardian's  bond,  defendant  pleads  settlement,  and  this 
plea  with  the  rest  of  the  case  is  referred  to  an  auditor,  who  reports  that  he  opened 
the  settlement,  and  found  a  certain  sum  due  the  ward,  to  which  report  defendant 
files  no  exceptions,  he  cannot  rely  on  his  plea  of  settlement  on  appeaL 
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8.  aucB. 

On  trial  of  ezoepUoxiB  to  an  auditor's  report  on  a  guardian's  account,  it  is  no  cause 
for  reversal  that  tne  jury,  after  flndinff  on  the  exceptions,  found  an  aggregate  sum 
due;  the  judge  having  treated  this  hiding  as  surplusage,  and  disregarded  it,  in 
making  up  his  judgment. 
4.  Bamb— AcooinrF  ov  Guabdiah— Rbtubks  aitbr  Removal. 

The  return  of  a  guardian,  made  after  his  removal,  accompanied  hv  no  vouchers, 
and  improperly  put  on  record,  though  not  approved,  uy  the  ordinazy,  is  inadmissible 
to  charge  the  ward,  in  an  action  on  the  guaordian's  bond. 

Error  from  superior  court,  Forsyth  county;  Bbown,  Judge. 

Action  on  behalf  of  €reorge  W.  Holbrook  by  Harkins,  ordinary  of  Forsyth 
county,  on  guardian's  bond  in  which  A.  M.  Hudson  was  principal,  and  John 
L.  Hudson  and  M.  A.  Holbrook  were  securities.  Judgment  for  plaintiff. 
Defendants  bring  error.  The  case  was  argued  at  the  last  term,  and  reargued 
at  this  term,  by  order  of  the  court. 

George  N.  Lester  and  R.  P.  Lester^  for  plaintiffs  in  error.  H*  X.  Patter' 
toUt  for  defendant  in  error.  ^ 

Simmons,  J.  Harkins,  the  ordinary  of  Forsyth  county,  on  behalf  of  €reorge 
W.  Holbrook,  brought  his  action  against  A.  M.  Hudson  as  principal,  and  John 
L.  Hudson  and  M.  A.  Holbrook  as  securities,  on  a  guardian's  bond;  alleging, 
as  breaches  thereof,  (1)  the  failure  on  the  part  of  said  A.  M.  Hudson,  as  guard- 
ian of  said  Holbrook,  to  make  his  annual  return,  as  required  by  law ;  and  (2)  his 
failure  and  refusal  to  pay  over  to  his  said  ward,  on  the  latter's  arrival  at  age, 
the  sum  of  $1,500  which  he  had  received  for  said  ward.  The  defendant  filed 
three  pleas:  (1)  The  general  issue;  (2)  that  he  had  been  removed  from  the 
guardianship  oy  the  ordinary,  and  after  his  removal  had  paid  all  in  his  hands 
to  John  L.  Hudson,  who  had  been  appointed  guardian  in  his  stead;  and  (3) 
that  after  the  ward  had  arrived  at  age  he  had  a  full  and  final  settlement  with 
said  ward,  and  that  said  ward  acted  with  full  knowledge  of  all  his  legal  rights 
in  the  premises.  At  the  trial  term  of  the  case,  on  motion  of  the  defendant, 
an  auditor  was  appointed  to  audit  the  accounts  between  the  plaintiff  and  the 
defendant.  The  auditor  made  his  report  to  the  conrt,  finding  the  sum  of 
$84.87  due  by  the  former  guardian,  A.  M.  Hudson,  to  the  ward.  The  plain- 
tiff excepted  to  this  report,  on  the  various  grounds  set  out  in  his  exceptions. 
The  defendant  failed  to  except  to  the  report.  Upon  the  trial  of  the  case,  the 
Jury  found  in  favor  of  nearly  all  of  the  exceptions  made  by  the  plaintiff.  The 
court  thereupon  entered  up  judgment  for  the  sum  of  $750.36.  It  appears 
from  the  record  that  the  plaintiff  voluntarily  wrote  off  $275.86;  redaoing  the 
Judgment  to  $475.  A  motion  was  made  for  a  new  trial  by  the  defendants,  upon 
the  various  grounds  set  out  therein,  which  was  overruled  by  the  court,  and 
the  defendants  excepted. 

1.  The  first,  second,  and  third  grounds  are  the  usual  ones,— that  the  verdict 
was  contrary  to  law  and  to  the  evidence.  We  have  looked  through  this  evi- 
dence carefully,  and  find  that,  upon  the  trial  of  the  exceptions  which  were 
submitted  to  the  jury,  the  evidence  was  confiicting;  and  we  hold  that  there 
was  sufficient  evidence  to  authorize  the  verdict. 

2.  It  was  insisted  by  counsel  for  the  plaintiff  in  error  that  the  only  evidence 
in  favor  of  the  plaintiff  below  as  to  some  of  the  exceptions  was  the  testimony 
of  Mrs.  Holbrook,  the  mother  of  the  ward,  and  that  her  testimony  as  to  some 
of  the  vouchers  was  that  the  articles  were  partly  for  her  and  partly  for  the 
ward,  and  that  the  plaintiff  below  did  not  show  which  were  for  the  ward  and 
which  for  the  mother,  and  therefore  the  whole  account  ought  to  have  been  al- 
lowed; he  contending  that  the  burden  was  on  the  plaintiff  below  to  show  what 
part  of  the  account  was  proper  and  what  part  improper.  We  do  not  agree 
with  the  learned  counsel  in  his  views  upon  this  subject.  We  think  the  rule 
is  otherwise.  "If  a  party,  having  charge  of  the  property  of  others,  so  con- 
founded it  with  his  own  that  the  line  of  distinction  cannot  loe  drawn,  all  the 
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inconvenience  is  thrown  upon  him  who  causes  the  confusion,  and  he  must 
distinguish  his  own  property  or  lose  it."  Code,  g  3131.  In  regard  to  these 
vouchers,  it  appears  that  by  the  authority  of  the  guardian  the  accounts  were 
charged  to  Mrs.  Holbroolj,  the  mother.  Upon  an  inspection  of  the  items  in 
these  accounts,  it  appears  that  a  great  many,  if  not  a  large  majority,  of  the 
items  were  for  the  mother,  and  a  few  were  for  the  ward.  The  guardian  failed 
to  show  to  the  jury  which  particular  items  were  for  the  ward  and  which  for 
the  mother;  and,  as  he  introduced  no  evidence  to  distinguish  between  these 
different  accounts,  the  jury  were  authorized  to  disregard  the  whole  account. 

3.  It  was  also  contended  by  the  plaintiff  in  error  that  the  jury  found  con- 
trary to  the  evidence,  because,  he  insisted,  the  evidence  showed  that  there  was 
a  complete  settlement  made  with  him  by  the  ward,  after  the  latter's  arrival 
at  age,  of  all  matters  between  them.  We  do  not  see  how  that  plea  could  have 
been  insisted  on  at  the  trial.  The  record  shows  that  the  case  was  referred  to 
an  auditor.  This  special  plea  of  settlement  was  also  referred  to  the  auditor, 
and  his  report  shows  that  he  opened  the  settlement,  and  found  984.87  in  favor 
of  the  ward;  thereby  finding  against  this  plea  of  final  settlement.  The  de- 
fendant below  filed  no  exceptions  to  this  finding  of  the  auditor.  Where  a  mat- 
ter is  referred  to  an  auditor,  and  exceptions  are  filed,  the  exceptions  are  the 
only  matters  tried  by  the  jury,  and  they  must  pass  upon  them  seriatim.  As 
said  before,  the  defendant  having  filed  no  exception  to  this  report,  his  third 
plea  of  finai  settlement  was  not  l^fore  that  jury,  and  the  jury  could  not  con- 
sider it;  nor  can  we  consider  it  here. 

4.  The  fourth  ground  insisted  upon  was,  that  the  jury,  after  finding  upon 
the  exceptions  seriatim,  went  further,  and  found  an  aggregate  sum  for  the 
plaintiff,  which  finding  is  not  true  or  lawful.  The  court  certifies  that,  in 
making  up  his  judgment  in  this  case,  he  disregarded  the  aggregate  sum  found 
by  the  jury,  and  treated  it  as  surplusage.  We  see  no  error  in  this  ground  of 
the  motion.  The  finding  of  the  jury  of  the  aggregate  sum  was  surplusage, 
and,  the  court  having  so  treated  it,  the  case  should  not  be  reversed  on  that 
ground.  The  same  may  be  said  of  the  assignment  of  error  in  the  fifth  ground. 
The  court  was  right  in  treating  the  aggregate  finding  of  the  jury  as  surplus- 
age. There  was  no  error  in  the  charge  given  by  the  presiding  judge  as  set 
out  in  the  sixth  ground  of  the  motion. 

5.  The  tenth  ground  is  "because  the  presiding  judge  erred  in  refusing  to 
quash  the  evidence  of  Mrs.  M.  L.  Holbrook,  taken  out  by  the  plaintiff  and 
read  by  plaintiff,  because  of  written  exceptions  taken  thereto  by  counsel  for 
defendant."  The  motion  does  not  set  out  what  these  written  exceptions 
were,  and  therefore  we  cannot  consider  this  ground.  We  have  looked  at  the 
interrogatories  in  the  record,  and  there  are  no  exceptions  set  out  there. 

6.  There  was  no  error  in  rejecting  and  ruling  out  "Return  No.  8"  of  A.  M. 
Hudson.  This  was  a  return  made  after  his  discharge  by  the  ordinary  from 
the  guardianship  of  this  ward  for  failing  to  make  a  return.  The  evidence 
does  not  show,  in  the  first  place,  that  the  ordinary  ever  approved  the  return, 
although  he  put  it  on  record;  but  even  if  he  had,  as  said  before,  this  ward 
could  not  be  charged  by  any  statement  that  Hudson  made  after  he  had  been 
removed  as  guardian.  Besides,  as  no  vouchers  accompanied  this  return,  it 
was  a  mere  memorandum  or  statement  filed  by  Hudson  with  the  ordinary, 
and  improperly  put  on  the  record  by  the  ordinary.  The  court,  therefore, 
committed  no  error  in  ruling  out  "Eeturn  No.  8."  Judgment  affirmed. 


(79  Qa.   674) 

Battaree  9.  Chafhan. 
{Supreme  Covrt  of  Oeorgia.    October  31, 1887.) 

1.  WiTNISSS-  -IlfPB40HMENT— GbKERAL  ChABACTER— BpBOIPIC  AcT8. 

In  an  action  to  reoover  da  where  it  is  sought  to  show  the  geneml 

bad  character  of  plaintiff,  are  inadmisaibie. 
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3.  Pleading — ^Pboof—Admissibiutt  of  Evidbkcb--Aidir  bt  Vbrdhjt. 

In  an  action  to  recover  for  an  assault  and  battery,  the  declaration  did  not  state  in 
direct  terms  that  the  iniuries  complained  of  were  permanent,  but  might  properly, 
be  80  construed,  and  evidence  of  permanent  injuries  were  admitted  without  objec- 
tion.   Held,  an  objection  could  not  be  made  after  verdict. 

8l  Assault  and  Battbbt— Civil  Action— Justification— Mitioation. 

Defendant  pleaded  the  general  issue  in  a  civil  action  for  an  assault  and  batteiy. 
and  the  court  instructed  the  jury  that,  if  they  found  that  the  trespass  was  committed 
as  charged,  then  they  could  only  consider  evidence  tending  to  show  self-defense, 
and  abusive  language  on  the  part  of  plaintiff,  in  mitigation  of  damagea,  In  the  ab- 
sence of  a  plea  ox  justification.    Held  no  error. 

4.  DAHAGBS—EbLBMPLABT—**  Public  Good  and  Justicb"— DETBRBma  Othbrs. 

In  a  civil  action  to  cecover  damases  for  an  assault  and  battery,  held,  that  the  law 
of  Georgia  only  allows  exemplary  damages,  in  such  cases,  either  to  deter  the  wrong- 
doer, or  as  compensation  for  the  wounded  feelings  of  plaintiff;  and  an  instruction 
to  the  jury  which  authorized  them  to  give  exemplary  diamages  if  th^  thought  the 
public  good  required  it,  or  to  deter  others,  was  erroneous. 
6.  Samb— Exemplary  Dahagbs— Intbrest  up  to  Trial. 

In  an  action  for  a  tort  where  exemplary  damages  may  be  tfivBo.  It  was  error  to  in- 
struct the  jury  that  they  might  aUow  interest  on  the  sum  aUowed  the  plaintiff  from 
the  time  of  the  injury  to  the  triaL 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 

Action  by  Sarah  A.  Chapman  against  Alexander  Rattaree  to  recover  dam- 
ages for  an  assault  and  battery.  There  was  verdict  and  Judgment  for  plain- 
tiff, and  defendant  brought  error. 

N,  J.  c§  T.  A.  ffammondt  for  plaintiff  in  error.  QartreU  d  Ladion^  for 
defendant  in  error. 

Simmons,  J.  Sarah  A.  Chapman  brought  suit  against  Alexander  Rattaree 
for  damages  alleged  to  have  been  sustained  by  her  for  an  assault  and  battery 
committed  on  her  person  by  the  defendant,  Rattaree.  On  the  trial  of  the  case, 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  damages.  The  defend- 
ant made  a  motion  for  new  trial,  on  the  several  grounds  contained  therein. 
The  court  overruled  the  motion  upon  each  and  all  of  the  grounds;  and  the 
defendant  excepted  to  this  judgment  overruling  the  motion,  and  assigned  the 
same  as  error. 

1.  We  see  no  error  in  excluding  the  answer  of  the  witness  Alexander  to  the 
question  asked  him  about  his  mother.  The  counsel  admitted,  in  answer  to 
the  court,  that  it  was  for  the  purpose  of  proving  her  to  be  a  "low,  vile  woman.  •* 
If  that  was  the  purpose,  it  could  not  be  done  by  proof  of  specific  acts  of  adul- 
tery, but  by  proof  of  general  bad  character.  We  are  not  satisfied  that  the 
ground  the  judge  put  the  exclusion  of  it  on  is  not  good  also.  The  witness 
was  a  youth  of  tender  years;  not  perhaps  knowing,  or  capable  of  properly 
considering,  the  effect  of  an  afl9rmative  answer  to  the  question.  The  Judge 
may  have  been  right  in  protecting  him.  We  put  our  decision,  however,  on 
the  other  ground.    See,  on  this  subject,  Qoodrum  v.  State^  60  Ga.  509. 

2.  We  see  no  error  in  the  third  ground  of  the  motion.  While  the  declara- 
tion does  not  charge,  in  words,  tliat  the  injuries  were  permanent,  yet,  from 
the  allegations  therein,  it  might  properly  be  so  construed.  Evidence  as  to 
the  injuries  being  permanent  was  admitted  without  objection.  "If  proof  be 
allowed  to  go  to  the  Jury  without  objection,  outside  of  those  alleged,  we  hardly 
think  that  the  plaintiff  should  be  held  strictly  to  the  aZ^^ato;  no  objection 
having  been  made  to  the  admission  of  the  evidence,  and  no  motion  to  rule  it 
out.  The  reason  is  obvious  after  verdict,  because,  by  amendment,  the  dec- 
laration could  have  been  amended  so  as  to  cover  the  admitted  allegations." 
Railway  v.  Barber,  71  Ga.648;  Hotoard  v.  Barrett,  52  Ga.  15;  Field  v.  Mar- 
tin, 49  Ga.  268.  As  the  case  will  be  sent  back  for  a  new  trial,  this  allegation 
can  be  made  by  amendment,  if  counsel  so  desire. 

8.  Error  is  assigned  in  the  fourth  ground  because  the  court  charged  the 
Jury  as  follows:    "No  special  plea  of  Justification  is  filed;  that  is,  no  plea  by 
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the  defendant  adxnitting  use  of  the  yiolence  alleged  in  the  declaration,  and 
justifying  it  by  saying  that  the  plaintiff  provoked  the  assault  by  the  use  of 
opprobrious  words  or  abusive  language,  or  that  the  plaintiff  was  the  aggressor 
and  made  the  first  assault,  and  that  the  defendant  used  such  force  in  self- 
defense.  Had  the  defendant  desired  to  show  a  justification  of  the  matters 
charged,  it  is  incumbent  on  him  to  specially  plead  it.  Having  failed  to  do  so» 
he  impliedly  admits  that  if  the  jury  shall  find,  from  the  evidence,  that  he 
committed  an  assault  and  battery  in  the  manner  and  form  as  alleged,  that  it 
was  done  not  under  circumstances  of  legal  justification.  But  the  defendant 
insists  that  he  did^not  use  any  positive  or  aggressive  force  towards  the  plain- 
tiff, or  harmful  violence  upon  her  person  at  all;  that  she  made  an  assault  upon 
him,  and  that  he  only  used  such  force  as  was  necessary  to  escape  out  of  her 
hands, — that  is,  he  denies  that  he  committed  any  assault  and  battery  upon  her 
whatever,  these  constitute  the  issues  you  are  to  try  and  determine  by  your 
verdict."  ** The  court  instructs  the  juiy  that,  under  the  pleadings  in  this  case, 
the  only  question  for  the  jury  to  determine  is  whether  the  defendant  commit- 
ted an  assault  and  battery  upon  the  person  of  the  plaintiff,  as  charged  in  the 
declaration.  And  if  you  find,  from  the  evidence,  that  the  defendant  commit- 
ted the  assault  and  battery  complained  of,  it  cannot  be  claimed  as  a  justifica- 
tion of  such  assault  by  the  defendant,  in  the  absence  of  a  plea  of  justification, 
that  the  plaintiff  made  the  first  assault,  or  used  offensive  language  to  the  de- 
fendant which  provoked  him  to  it.  Under  the  pleadings  here,  if  the  plaintiff 
used  opprobrious  words  and  abusive  language  to  the  defendant,  or  if  she  made 
the  first  assault  upon  him,  evidence  of  either  or  both  of  these  facts  might  be 
considered  jn  mitigation  of  damages,  but  could  not  be  received  by  the  jury  in 
complete  justification  of  the  defendant's  act.  The  verdict  should  still  be  for 
the  plaintiff,  if  the  defendant  committed  an  assault  and  battery  upon  her  as 
charged;  but  the  amount  of  her  recovery  should  be  lessened  by  the  jury  if  the 
evidence  discloses  that  the  defendant  acted  under  provocation. "  The  charges 
in  this  ground  are  objected  to,  because:  ''(1)  There  being  no  plea  of  justifica- 
tion, all  said  on  that  subject  was  irrelevant  and  misleading.  (2)  If  the  plain- 
tiff assaulted  defendant,  and  defendant  beat  her  simply  in  defending  himself » 
he  would  not  have  been  liable,  and  the  verdict  should  baveb^u,  in  that  event, 
for  defendant;  but  under  the  charge  the  jury  were  bound  to  find  for  the 
plaintiff  though  she  abused  and  unlawfully  beat  defendant  first,  and  though 
his  beating  of  her,  under  those  circumstances,  may  have  been  lawful.  The 
court  erred  in  oonfining  the  jury  to  diminishing  damages  in  that  event.'* 

We  do  not  think  the  court  erred  in  giving  this  charge.  The  declaration 
alleged  that  the  defendant  had  committed  an  assault  and  battery  npon  her 
person.  He  filed  the  plea  of  not  guilty,  or  the  general  issue.  The  issue  that 
this  plea  raised  was  a  denial  of  the  allegations  in  the  declaration ;  that  is,  that 
he  did  not  unlawfully  assault  and  beat  her.  "Under  this  plea»  he  oould  only 
give  in  evidence  matter  which  directly  controverts  the  fact  of  his  having 
committed  the  acts  complained  of."  1  Chit.  R.  534.  In  a  case  somewhat 
similar  to  this,  this  court  held  that  it  was  not  error  in  the  court  to  charge 
the  jury  that  they  oould  not  consider  the  fact  of  justification  under  the  plea  of 
the  general  issue.  Kertoich  v.  Steelman,  44  Ga.  197.  See,  also.  Code,  § 
8458;  1  Hil.  Torts,  192;  2  Greenl.  Ev.  §8  92,  98,  274.  We  think  that  in 
this  part  of  the  charge,  taken  altogether,  the  court  gave  the  defendant  all  the 
rights  he  was  entitl^  to  under  the  law,  perhaps  more,  as  he  charged  the  jury 
that  they  might  take  into  consideration  whether  the  plaintiff  used  to  the  de- 
fendant opprobrious  words  and  abusive  language,  or  whether  the  plaintiff 
made  the  first  assault  upon  the  defendant,  in  mitigation  of  damages.  It  is 
held.  In  several  cases,  that  this  cannot  be  done  under  the  plea  of  not  guilty; 
•Seel  Hil.  Torts,  192. 

4.  The  fifth  ground  of  motion  for  new  trial  is  as  follows :  '*  (5)  The 
court  erred  in  the  sixth  part  of  said  charge,  in  using  this  language  :  *  And  in 
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this  case.  If  you  believe  froin  tbe  evideiice  that  the  defendant,  wiUiout  proro- 
cation,  aasaulted  and  beat  the  plaintiff,  as  charged  in  the  declaration,  and 
that  such  assault  was  a  malicious,  wanton,  and  aggravated  one ;  and  if  the 
jury  further  believe,  from  the  evidence,  that  justice  and  the  public  good 
require  it, — ^then  the  law  is  that  the  jury  are  not  confined  in  their  verdict  to 
the  actual  damage  proved,  bnt  they  may  give  exemplary  damages,  not  only 
as  a  compensation  for  the  wounded  feelings  of  the  plaintiff,  but  to  punish  the 
defendant,  and  to  deter  others  from  the  oomndssion  of  like  offenses.'  It  was 
error,  because  tbe  Jury  had  nothing  to  do  with  *  public  good,'  and  had  no 
right  to  so  punish  defendant  by  their  verdict  as  to  •  deter  others '  than  the 
ddendant  •  from  the  commission  of  like  offenses.'  "  We  think  the  exception 
made  to  this  charge  is  well  taken.  Whatever  may  have  been  the  dispute 
among  text  writers  and  courts  heretofore  as  to  this  question  under  considera- 
tion, the  legislature  has  settled  it  in  this  state.  It  declares  that  in  torts, 
when  there  are  aggravating  circumstances,  the  jury  may  give  additional 
damages,  either  to  deter  the  wrong^doer  from  repeating  the  trespass,  or  as 
compensation  for  the  wounded  feelings  of  the  plaintiff.  The  judge,  in  his 
charge,  did  not  confine  the  jury  to  the  objects  set  out  in  the  Code,  but  allowed 
them  to  consider  whether  ''^justice  and  the  public  good  "  required  additional 
damages,  not  only  to  deter  the  defendant  from  hereafter  repeating  the  tres- 
pass, but  **  to  deter  others  from  the  commission  of  like  offenses."  In  our 
opinion,  this  was  putting  a  heavier  burden  on  the  defendant  than  our  law 
authorizes.  In  Orookett  v.  Crockett,  78  Ga.  6^7,  this  court  reversed  the 
court  below  upon  a  similar  ground  to  this,  and  said:  **  It  is  best  that  the  law 
of  the  case,  wnen  expressed  in  the  Code,  be  given  as  expressed  in  charge  to 
the  jury." 

5.  We  have  disposed  of  the  errors  complained  of  in  the  sixth  ground  in 
considering  the  same  question  in  our  remarks  on  the  third  ground  of  the 
motion. 

6.  Error  is  assigned  in  the  seventh  ground  because  the  court  instructed 
the  jury  that,  if  they  saw  proper,  *'they  might  allow  interest  on  the  sum 
awarded  at  seven  per  cent,  per  annum  from  the  time  of  the  injury  to  the 
present."  We  think  this  was  error.  In  a  case  of  tort,  when  the  law  allows 
the  recovery  of  exemplary  damages,  the  allowance  of  which  and  the  amount 
thereof  being  entirely  in  the  discretion  of  the  jury,  we  do  not  think  that  the  law 
contemplates  or  will  allow  interest  to  be  computed  on  the  sum  awarded  by 
them. 

Judgment  reversed. 


(79  Qa.  768) 

Oallaway  «.  Bridges  et  ai. 

(Supreme  Covart  of  Georgia,   November  Sd,  1887.) 

1.  Abbitbatioh  ajtd  AwABD—BFraor  of  Award. 

A  guardian  brought  suit  to  set  aside  aoonv^raooe  of  land,  obtained  by  aformiir 
flrnaraian  for  the  benefit  of  the  ward,  on  the  ground  of  fraud.  It  was  snown  that 
the  matters  had  been  submitted  to  arbitratorB,  and  an  award  made.  Held,  as  it  was 
not  shown  that  the  fraud  complained  of  was  not  known  at  the  time  of  the  arbitra- 
tion, plaintiff  was  estopped  thereby. 

8.  GUARDIAK  AKB  WaBD— APPLIOATION  TO  IlTTBST  IH  RbAX/TT— OUABDIAH  AD  LimC. 

Where  a  guardian  applied  to  a  court  for  leave  to  invest  money  in  land  for  the  ben- 
efit of  the  ward,  it  was  not  necessary  that  a  guardian  ad  Htem  should  be  appointed 
for  the  ward. 

8.  BA1CB--C0NVITAN0B  OF  RaAI/TT— ACTION  TO  SbT  ASIDS. 

A  bill  sought  to  have  a  deed  for  land  conveyed  for  the  benefit  of  a  ward  set  aside 
on  two  grounds:  (1)  That  the  application  by  the  guardian  to  court  for  permission 
to  so  invest  moneywas  illegal,  and  (2)  fraudulent  cc^usion  between  the  guardian 
and  the  vendor,  ueld^  that  a  demurrer  to  the  bill  was  properly  overruled,  as  the 
charge  of  fraud  alone  was  sufficient  to  support  the  bill,  if  it  be  admitted  that  the  ap 
plication  to  invest  the  mon^  was  legaL 
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Error  from  superior  court,  Oglethorpe  county;  Luhpkin,  Judge. 
W.  M.  &  M,  P,  Reese  and  W.  M.  Howard^  for  plaintiff  in  eHror.     J.  T. 
Olive,  for  defendants  in  error. 

Simmons,  J.    Lester,  as  guardian  of  Jesse  Baker,  a  minor,  filed  his  bill 
against  Bridges  and  Smith,  alleging  that  Mrs.  Lulu  L.  Bridges  was  appointed 

fuardian  for  said  Baker  in  the  year  1878,  and  that  she  gave  a  bond  with  J.  P. 
mith  as  security,  and  that  she  subsequently  received,  as  guardian  of  said  mi- 
nor, the  sum  of  $1,178.40;  that,  after  paying  certain  expenses  mentioned  in 
the  bill,  there  was  left  the  sum  of  $1,043.40;  that  of  this  amount  she  loaned 
her  husband  $50,  and  that  she  loaned  Smith,  her  security,  the  balance.  The 
bill  further  alleges  that,  before  said  Smith  became  her  security  on  said  bond, 
:t  was  fraudulently  agreed  between  the  guardian  and  said  Smith,  that,  in  con- 
sideration of  the  said  Smith's  becoming  security  on  said  bond,  the  said  Lulu 
L.  Bridges  would  invest  said  money  in  land  of  said  Smith,  and  that  said  land 
was  not  worth  more  than  half  of  the  price  agreed  on  between  them;  that 
said  Lulu  made  application  to  the  judge  of  the  superior  court  for  an  order 
authorizing  her  to  invest  said  money  in  said  land,  and  that  said  order  was  ob- 
tained from  the  judge;  but  that  no  guardian  ad  litem  was  appointed  in  the 
proceedings,  for  the  minor,  and  that  said  minor  was  not  a  party  to  said  applica- 
tion. The  bill  further  alleges  that,  after  said  order  was  obtained,  the  guardian 
abandoned  the  trade,  and  refused  to  have  the  petition  entered  on  the  minutes 
of  the  court,  and  refused  to  take  said  land;  and  that  subsequently  she  did  ii.- 
vest  said  money  in  said  land  on  another  and  independent  contract  between 
her  and  said  Smith  as  security,  having  been  induced  to  do  so  by  the  threats 
of  said  Smith  to  immediately  evict  her  and  her  family  from  said  land,  and  to 
take  his  name  off  the  guardian's  bond;  that  she  paid  the  said  Smith  $850  for 
165  acres  more  or  less;  and  that  said  Smith  knew  at  the  time  there  were  not 
165  acres  in  said  tract.  Smith  died  in  March,  1882,  leaving  a  will  appointing 
W.  B.  Callaway  his  executor,  who  qualified  and  took  the  estate  of  said  Smith 
into  possession.  In  June,  1883,  Lulu  L.  Bridges  was  removed  from  the  guard- 
ianship of  said  minor,  and  complainant  was  appointed  in  her  stead  as  such 
guardian.  He  alleges  that  he  never  received  from  said  Lulu  any  assets  be- 
longing to  said  wai^  except  the  land  above  described,  and  that  it  is  almost 
worthless  for  the  purpose  of  renting.  The  complainant  charges  that  the  ap- 
plication and  order  to  invest  in  said  land  were  illegal,  being  the  result  of 
fraudulent  collusion  between  the  said  Lulu  L.  and  said  J.  P.  Smith,  she  only 
intending  thereby  to  secure  a  home  for  herself  and  other  members  of  her  fam- 
ily;  and  that  the  said  Smith  put  off  an  almost  worthless  piece  of  land  upon  her 
At  an  exorbitant  price;  and  that  Smith  knew  it  was  illegal,  unconscionable, 
and  inequitable.  He  prays  that  the  deed  may  be  canceled,  and  that  said 
trade  be  declared  null  and  void,  and  that  Callaway,  as  executor  of  Smith,  be 
decreed  to  pay  complainant,  as  guardian,  the  sums  of  money  that  said  Smith 
had  receiv^  in  payment  for  said  land;  that  said  land  transaction  be  declared 
null  and  void,  and  a  breach  of  the  guardian's  bond  of  said  Lulu  L.  and  her 
security ;  and  that  the  executor  be  decreed  to  pay  the  same,  and  that  the  land 
be  returned  to  the  estate  of  Smith.  The  defendant  filed  three  pleas,  alleging, 
in  substance,  that  after  the  said  complainant  had  been  appointed  guardian  of 
the  said  minor,  he  and  the  defendant  submitted  the  whole  matter  to  arbitra- 
tion, and  that  in  that  submission  the  complainant  made  certain  admissions 
set  out  in  said  submission,  amounting  to  an  estoppel,  and  that  in  said  sub- 
mission the  complainant  insisted  only  upon  the  sum  of  $345;  and  that  having 
sued  for  that  amount  he  cannot  now  bring  a  suit  for  a  larger  amount;  and 
that  upon  the  hearing  of  the  case  the  arbitrators  awarded  in  favor  of  the  de- 
fendant. A  demurrer  was  filed  to  these  pleas  by  the  complainant,  and  the 
demurrer  was  sustained.  The  jury  on  the  trial  found  a  verdict  for  the  com- 
plainant.    The  defendant  moved  for  a  new  trial  upon  the  several  grounds  con- 
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tained  in  tbe  motion,  and  the  court  overruled  the  motion  for  a  new  trial,  and 
the  defendant  excepted  and  assigned  the  same  as  error. 

1.  The  main  grou  nd  insisted  on  before  us  was  the  action  of  the  court  in  strik- 
ing the  pleas  of  the  defendant  in  the  court  below, we  think  the  court  erred  in 
striking  these  pleas.  Taking  the  whole  pleas  together  as  set  out  in  the  rec- 
ord»  we  are  of  the  opinion  that  the  complainant,  in  submitting  these  matters 
to  arbitration,  elected  to  abide  bj  the  contract  made  by  the  former  guardian 
with  Smith;  and,  having  so  elected  and  submitted  it  to  arbitration,  and  the 
arbitrators  having  awarded  against  him  upon  the  matters  submitted  to  them, 
we  t))ink  that  he  is  bound  thereby,  and  that  he  cannot,  as  guardian,  file  this 
bill  bringing  the  same  matters  into  controversy,  not  alleging  in  said  bill  that 
he  was  ignorant  of  the  fraud  alleged  in  his  bill  at  the  time  he  agreed  to  sub- 
mit said  matters  to  arbitration.  An  eloquent  appeal  was  made  to  us  by  the 
counsel  for  the  defendant  in  error  to  uphold  this  verdict,  and  protect  the 
rights  of  a  poor  boy  who  had  lost  his  patrimony  by  the  fraud  of  his  guardian 
and  the  surety  on  her  bond,  under  this  appeal,  and  considering  the  findings 
of  the  Jury  in  this  case,  if  we  were  law-makera,  we  would  make  the  law  to 
suit  this  case,  and  uphold  this  verdict;  but  as  our  province  is  simply  to  de- 
clare what  the  law  is,  a  stern  sense  of  duty,  and  our  loyalty  to  the  law  com- 
pel us  to  declare  that  this  guardian  is  bound,  if  he  was  cognizant  of  the  facts 
now  alleged  by  him,  at  the  time  he  agreed  to  the  arbitration. 

2.  We  do  not  agree  with  the  court  below  in  holding  that  it  is  necessary  to 
have  a  guardian  ad  litem  appointed  for  the  minor,  where  an  application  is 
made  by  the  guardian  to  the  judge  of  the  superior  court  for  leave  to  invest 
money  in  land,  as  provided  by  the  Code.  We  do  not  think  that  a  guardian  ad 
litem  is  necessary  in  such  a  case.  The  court,  however,  did  not  err  in  refus- 
ing to  sustain  the  demurrer  of  the  defendant  to  that  part  of  complainants' 
bill.  That  was  not  the  only  attack  made  on  the  order  granting  leave  to  in- 
vest these  funds.  While  it  was  alleged  in  the  bill  that  the  order  was  void  for 
the  reason  that  no  guardian  ad  litem  had  been  appointed,  the  bill  further  al- 
lied that  ''said  application  and  order  to  invest  in  said  land  was  illegal,  it  be> 
ing  the  result  of  fraudulent  collusion  between  the  said  Lulu  L.  and  said 
Smith,  she  only  intending  thereby  to  secure  a  home  for  herself  and  other 
members  of  the  family,  and  the  said  Smith,  to  put  off  an  almost  worthless 
piece  of  land  at  a  greatly  exorbitant  price,  under  color  of  law,  on  said  minor, 
and  knew  when  said  order  was  granted  that  said  price  was  unconscionable, 
unjust,  iUegal,  and  inequitable.*'  These  allegations  being  in  the  bill,  it  was 
not  error  in  the  court  to  oveiTule  the  demurrer.    Judgment  reversed. 


(82  Va.  449) 

YiRGiNiA  Mm.  A  Imp.  Go.  o.  Hoover* 

(Supreme  Cowrt  of  AppeaU  of  VirginUi,    September,  1887.) 

1.  LnoTATioN  OP  AcnoNa— Suspension  Acts  Va.  1866— Ejectment. 

Virginia  act  March  2, 1866,  (Acto  1865-66,  p.  191,}  providing  that  the  period  be- 
tween April  17, 1861,  and  the  passage  of  the  act,  snaU  be  excluded  from  the  time 
within  which,  by  the  operation  of  any  statute,  it  may  be  necessary  to  commence  any 
action;  and  the  other  act  of  the  same  date,  (Acts  18o5-66,  p.  188,)  providing  that  the 
period  within  which  the  act  should  remain  in  force  should  be  excluded  from  the 
time  within  which,  by  the  operation  of  any  statute  or  rule  of  law,  it  may  be  neces- 
sarv  to  conmienoe  any  proceeding  to  prevent  loss  of  any  right  or  remedy,— apply  to 
actions  of  ejectment,  as  well  as  other  actions. 

S.  Landlord  and  Tenant— When  Relation  Exists— Patxbnt  of  Rent. 

In  an  action  of  ejectment,  where  it  was  necessary  for  the  defendant,  claiming 
title  by  adverse  possession,  to  prove  that  one  who  had  prior  possession  was  in  fact 
his  tenant,  /leld,  that  evidence  of  the  payment  of  rent  by  sucn  occupant  to  the  de- 
fendant was  sufficient  to  establlBh  the  fact. 

.  Error  to  circuit  court,  Augusta  county. 
v.4s.E.no.9 — 44 
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This  was  an  action  of  ejectment,  brought  hj  the  Virginia  Mining  A  Im- 
provement Company  against  Hooyer.  Judgment  was  rendered  for  (he  defend- 
ant, and  plaintiff  brought  error. 

John  B,  Roller,  for  plaintiff  in  error.  Thomas  C.  Blder^  for  defendant  in 
error. 

Lacy,  J.  This  is  a  writ  of  error  to  a  Judgment  of  the  circuit  court  of 
Augusta  county,  rendered  on  the  second  day  of  November,  1888,  in  an  action 
of  ejectment  by  the  plaintiff  in  error  against  the  defendant  in  error.  The 
plaintiff  is  the  holder  of  the  legal  title,  derived  by  an  unbroken  chain  from 
Levi  Hollingsworth,  patentee  of  the  commonwealth,  in  the  patent  of  Septem- 
ber 17,  1795,  for  40,096  acres.  The  action  is  against  the  defendant,  who 
claims  under  a  tax  sale  of  a  part  of  the  Hollingsworth  patent.  The  deed  of 
the  tax  collector  is  offered  and  admitted  solely  to  show  color  of  title  in  the 
grantor  of  the  defendant,  and  is  not  asserted  as  evidence  of  title,  on  account 
of  want  of  regularity.  The  defense  is  the  statute  of  limitations,  and  adver- 
sary possession.  The  facts  are  that  defendant  holds  possession  of  100  acres 
included  within  the  land  sold  for  taxes,  which,  in  turn,  is  included  within 
the  limits  of  the  Hollingsworth  survey.  The  deed  to  the  defendant  was  of 
August  23, 1860,  from  Siple.  The  tax  collector  sold  to  Givens,  Givens  to 
Fulton,  Fulton  to  Siple,  and  Siple  to  the  defendant.  Hoover.  Hoover  tools 
possession  in  1860;  the  time  of  the  year  is  not  ascertained,  but  it  was,  how- 
ever, before  the  growing  crop  of  rye  was  cut  on  the  land  that  year.  The  suit 
was  instituted  the  first  Monday  in  September,  1882. .  During  this  time  Hoover 
has  held  adverse  possession  of  this  land,  which  was  under  color  of  title,  and 
has  been  uninterrupted  and  honest.  The  possession  has  thus  continued  for 
22  years. 

But  by  the  statute  of  this  state  known  as  "An  act  to  preserve  and  extend 
the  time  for  the  exercise  of  certain  civil  rights  and  remedies,"  passed  March 
2, 1866,  it  is  provided  that  "the  period  between  the  seventeenth  day  of  April, 
1861,  and  the  passage  of  this  act,  to- wit,  March  2,  1866.  sliall  be  excluded 
from  the  computation  of  the  time  within  which,  by  the  terms  or  operation  of 
any  statute  or  rule  of  law,  it  may  be  necessary  to  commence  any  action  or 
other  proceeding ;  or  to  do  any  other  act,  to  preserve  or  prevent  the  loss  of  any 
civil  right  or  remedy."  Acts  1865-66,  p.  191.  And  by  another  act.  passed 
the  same  day,  entitled  "An  act  to  stay  the  collection  of  debts  for  a  limited 
period,"  it  was  in  like  manner  provided  that  "the  period  during  which  this 
act  shall  remain  in  force  shall  be  excluded  from  the  computation  of  the  time 
within  which,  by  the  operation  of  any  statute  or  rule  of  law,  it  may  be  neoes- 
sary  to  commence  any  proceeding  to  preserve  or  prevent  the  loss  of  any  right 
or  remedy."  Acts  1865-66,  p.  188.  This  act  remained  in  force  until  Janu- 
ary  1, 1869;  so  that  the  period  between  April  17, 1861,  and  the  first  day  of 
January,  1869,  cannot  be  computed  in  ascertaining  the  period  during  which 
the  statute  of  limitations  has  run  in  this  case.  The  period  thus  excluded  is 
7  years,  8  months,  and  18  days.  This  period  subtracted  from  22  years  leaves 
14  years,  8  months,  and  17  days. 

It  is  suggested  that  the  period  from  March  2, 1866.  to  January  1, 1869,  shoald 
not  be  excluded,  but  should  be  computed  in  a  case  in  wliich  the  statute  of  lim- 
itations comes  in  question  in  action  of  ejectment,  because  the  said  act,  by  the 
ninth  section  thereof,  (amending  and  re-enacting  the  sixth  section  of  the  act 
of  January  28, 1865,)  provides  that  "nothing  herein  contained  shall  be  so  con- 
strued as  to  interfere  with  or  abridge  the  law  now  in  force  in  relation  to  ac- 
tions of  ejectment  and  unlawful  entry  and  detainer;"  that  is,  that  the  action 
of  ejectment  might  be  brought,  and  prosecuted  to  final  process,  notVithstand- 
ing  the  existence  of  the  stay  law,  and  that  the  language  already  cited  in  the 
seventh  section  was  not  Intended  to  apply  to  such  a  case,  notwithstanding 
it8  general  terms.    But  the  legislature,  as  if  perceiving  this  argument*  and 
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the  apparent  conflict  to  be  found  in  providing  that  "the  period  during  which 
this  act  shall  remain  in  force  shall  be  excluded  from  the  computation  of  tlie  time 
within  which,  by  the  operation  of  any  statute  or  rule  of  law,  it  may  be  neces- 
sary to  commence  any  proceeding,"  etc.,  and  the  language  just  quoted  from 
the  ninth  section  concerning  the  action  of  ejectment,  proceeded  to  put  the 
question  at  rest  as  fully  as  it  is  possible  to  do,  by  inserting  in  the  ninth  sec- 
tion, at  the  end  thereof,  the  words:  "Nor  shall  the  time  during  which  this  act 
shall  remain  in  force  be  computed  in  any  case  in  which  the  statute  of  limita- 
tions may  come  in  question."  This  provision  is  thus  made  unequivocally  to 
apply  to  the  statute  of  limitations  which  may  come  in  question  in  an  action  of 
ejectment.  It  cannot  be  argued  that  this  provision  is  intended,  as  it  is  insisted 
as  to  the  seventh  section,  to  apply  only  to  actions  brought  for  the  collection 
of  debts,  because  the  ninth  section  has  no  application  whatever  to  such  actions, 
but  is  made  in  terms  to  apply  to  other  actions,  enumerating  this  action,  and 
provides  that,  while  ejectment  may  be  brought  during  that  period,  the  failure 
to  bring  it  shall  work  no  forfeiture  by  reason  of  the  running  of  the  statute  of 
limitations  during  that  period.  There  can  be  no  doubt  of  the  intention  of  the 
legislf^ture  in  the  premises,  and  it  is  the  duty  of  the  court  to  so  construe  the 
act  as  to  give  effect  to  all  its  provisions,  so  as  to  extend  the  relief  and  to  ad- 
vance the  remedy;  and  when  this  is  done  the  possession  of  Hoover  does  not 
extend  through  the  necessary  15  years.  But  it  is  proved  that  Hoover  went  on 
the  land  before  September,  1860;  perhaps  in  July.  This  would  add  somettiing 
to  his  time,  but  not  8  months  and  18  days;  so  that,  counting  the  time  from 
the  entry  of  Hoover,  in  1860,  his  possession  has  been  for  a  shorter  period,  as 
we  have  seen,  than  the  time  fixed  by  the  statute  to  perfect  his  title  by  adver- 
sary possession., 

But  it  is  proved  in  the  case  that,  when  Hoover  took  possession,  he  found 
the  land  occupied  by  a  tenant,  the  land  cleared  and  cultivated,  and  a  house 
built  and  an  inclosure;  and  this  tenant  had  been  on  the  land  three  years,  and 
there  is  much  dispute  in  the  case  whether  this  tenant,  whose  name  was  Smith, 
was  the  tenant  of  or  claimed  under  Siple.  We  will  refer  to  this  point  again. 
It  is  proved  that  Siple  did  have  a  tenant  on  this  land  for  a  five  or  ten  years 
lease  from  1850.  This  tenant,  whose  name  was  Killingsworth,  left  the  prem- 
ises in  1856.  Smith  succeeded  him, — whether  as  the  tenant  of  Siple,  or  a  mere 
Intruder,  must  depend  upon  very  slight  evidence;  for  it  is  not  proved  posi- 
tively that  Smith  was  the  tenant  of  Siple,  although  Smith's  deposition  has 
been  taken,  and  the  statements  of  Siple  proved  in  the  case.  But  Hoover 
proves  that,  as  the  vendee  of  Siple,  he  claimed  by  authority  of  Siple,  and  re- 
ceived of  Smith  the  rent  in  the  part  of  the  crop  seeded  in  1859.  If  this  does 
not  prove  that  Smith  was  the  tenant  of  Siple,  it  comes  very  near  doing  so,  as 
he  paid  the  rent — one-third  of  the  crop — to  Siple's  order.  And  it  is  also  proved, 
by  the  evidence  in  the  cause,  that  when  Hoover  went  on  the  land,  inspecting 
before  buying,  he  found  Smith  then  at  work,  clearing,  etc. ;  and  Smith  showed 
him  the  line  between  Siple* s  Survey  and  the  Hollingsworth  Survey, 

In  this  case,  the  jury  was  dispensed  with,  and  the  case  was  submitted  for 
trial  to  the  court.  The  evidence  has  been  all  certified,  and,  in  such  a  case,  the 
case  is  considered  in  this  court  upon  the  familiar  principles  which  apply  to  a 
demurer  to  evidence.  Hodye's  Ex*r  v.  Bank^  22  Grat.  56,  and  crises  cited. 
In  such  a  case  this  court  is  to  consider  the  demurrer  as  if  the  demurrant  bad 
admitted  all  that  could  reasonably  be  inferred  by  the  jury  from  the  evidence 
given  by  the  other  party,  and  waived  all  the  evidence  on  his  part  which  con- 
tradicts that  offered  by  the  other  party,  or  the  credit  of  which  is  impeached, 
and  all  inferences  from  his  own  evidence  which  do  not  necessarily  result  there- 
from. Clark's  AdrrCr  v.  Railroad  Co,^  78  Va.  712,  and  cases  cited;  Railroad 
Co.  V.  Moore's  AdrrCr^  Id.  95.  The  court  below  having  found  for  the  defend- 
ant in  error  upon  this  evidence,  when  this  principle  is  applied  we  cannot, 
in  this  case,  reverse  that  judgment.    If  Smith  was  a  tenant  of  Siple,  then  the 
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land  in  question  has  been  held  in  advei*sary  possession,  under  a  color  or  claim 
of  title,  by  Siple,  or  those  claiming  under  him,  for  more  than  15  years;  ex- 
cluding the  period,  as  we  are  required  to  do,  between  April  17, 1861,  and  Jan- 
uary 1,  1869.  And  the  defense  of  Hoover  is  thus  complete,  and  his  title  to 
the  land  beyond  attack  by  tlie  holder  of  the  legal  title.  The  statutes  of  limit- 
ations are  to  be  enforced  by  the  courts  like  any  other  statute.  It  has  been 
often  said  by  this  court  that  they  are  statutes  of  repose,  and  are  dictated  by  a 
wise  policy,  founded  upon  the  presumption  against  him  who  has  unnecessa- 
rily delayed  the  assertion  of  his  demand,  and  in  favor  of  him  who  has  long  ex- 
ercised the  dominion  of  owner.  Taylor  v.  Bumsides,  1  Grat.  187;  Plana-' 
gan  y.  Grimmet,  10  Grat.  421;  Smith  v.  Chapman^  Id.  445;  Andenon  v. 
Harvey  a'  Heirs,  Id.  386. 
The  judgment  of  the  circuit  court  of  Augusta  is  affirmed. 

(82  Va.  852)  «  .  c  . 

Bruoe  et  ux.  V,  Slemp  et  ux. 
(Supreme  Cawrt  of  AppeaU  of  VirgVnkL    September,  1887.) 

1.  Dbsobnt  and  DisTBiBunoN— Advxiyobmbnt— Fabol  Evidbmcb. 

Where  a  deed  given  by  a  father  to  his  son-hi-law  recited  a  valuable  conslderatloii, 
but  no  mention  was  made  therein  of  the  daughter,  held^  parol  evidence  waa  admis 
Bible  to  prove  that  it  was  an  advancement  to  grantor's  daughter, 
a.  Bamb— Advancbmbnt— Dbbd  to  Son-in-Law. 

Where  a  gift  of  land  was  made  to  the  husband  during  coverture,  and,  In  pursu- 
ance, a  deedwas  executed  to  him,  and  it  appeared  that  the  land  was  given  for  and  on 
account  of  the  daughter,  but  not  so  expressed  in  the  deed,  held,  an  advancement  to 
the  daughter. 

Appeal  from  circuit  court,  Lee  county. 

The  plaintiffs,  John  TV.  Slemp  and  Clarinda  Slemp,  brouffht  suit  in  chan- 
cery for  partition  and  distribution  of  the  estate  of  William  Is .  G.  Banon,  and 
charging  that  an  advancement  had  been  made  to  Virginia  Bruce,  a  daughter 
of  deceased,  by  a  deed  of  certain  land  to  her  husband,  executed  to  him  by 
Banon  in  his  life-time.  The  circuit  court  held  that  the  deed  to  the  land  was 
an  advancement  to  his  daughter;  from  which  finding  plaintiffs  appeal. 

Blair  d  Morison,  for  appellants.    Mr.  Morgan^  for  appellees. 

Lacy,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Lee  county, 
rendered  on  the  thirty-first  day  of  August,  1885.  In  January,  1885,  John  W. 
Slemp  and  Clarinda,  his  wife,  brought  a  chancery  suit  in  the  circuit  court  of 
Lee  county,  alleging  that  the  said  Clarinda  was  one  of  the  children  and  heirs 
at  law  of  William  N.  G.  Banon,  who  had  died,  intestate,  on  the  first  day  of 
January,  1885,  seized  of  a  large  and  valuable  real  estate;  seeking  partition  of 
the  same,  and  a  distribution  of  the  personal  estate  of  the  said  Banon  among 
his  11  children,  or  their  heirs  where  any  had  died;  and-charging  some  of  the 
children  with  advancements  by  the  said  father,  in  his  life-time,  before  such 
should  share  in  the  division  of  the  property  of  the  deceased  father;  one  of 
the  daughters  of  the  said  William  K.  G.  Banon  having  intermarried  with  one 
Daniel  H.  Bruce,  and  the  said  Banon,  after  the  said  marriage,  in  the  year 
1878,  having  made  a  deed  of  certain  land  to  his  son-in-law,  which  recited 
a  valuable  consideration,  and  made  no  mention  of  his  daughter,  Virginia 
Bruce.  The  said  Bruce  and  wife  answered,  claiming  the  land  conveyed  to 
them  as  a  purchase,  denying  that  it  could  be  considered  an  advancement  to 
the  daughter,  and  claiming  their  equal  share  of  the  estate  of  Banon  in  the  con- 
templated division  of  his  property,  without  bringing  the  same  into  hotch-pot. 
The  circuit  court  held  the  conveyance  to  the  son-in-law  to  be  an  advancement 
to  the  daughter,  and  Bruce  and  wife  appealed  to  this  court. 

The  first  question  raised  here  is  as  to  the  assignment  of  error  that  the  court 
erred  in  receiving  parol  evidence  to  explain  the  consideration  expressed  on  the 
face  of  the  deed;  citing  1  GreenL  §  26,  note  1;  Harvey  v.  Alexander,  I  Band. 
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(Ya.)  219,  and  other  cases.  These  citations  do  not  sustain  the  contention  of 
the  appellants  on  this  point,  and  the  weight  of  authority  seems  to  be  clearly 
the  other  way.  Ordinarily,  parol  evidence  is  not  admissible  to  add  to,  vary, 
or  contradict  a  written  instrument.  "We  do  not  think,"  said  Cochran,  J., 
in  Parks  v.  Parks,  19  Md.  323,  "that  rule  can  operate  to  exclude  such  evi- 
dence, when  offered  to  show  the  particular  character  of  the  subject-matter  of 
a  deed  collaterally  adduced  to  support  or  oppose  a  controverted  right  to  other 
property  than  that  described  by  the  deed."  It  is  a  settled  matter  that  writ- 
ten instruments  are  to  be  interpreted  according  to  their  subject-matter,  and 
that  parol  evidence  maybe  introduced  to  ascertain  the  qualities  and  nature  of 
the  subject  to  which  the  instrument  refers.  If  a  deed  may  be  construed  by 
the  aid  of  parol  evidence  of  the  nature  and  qualities  of  the  properties  con- 
veyed, there  certainly  can  be  no  objection  to  the  admission  of  such  evidence 
to  show  the  character  of  the  property  in  a  case  where  the  construction  of  the 
deed  is  not  involved.  The  question  presented  by  the  evidence  objected  to  is 
not  one  of  construction  of  the  bond  and  lease,  nor  does  it  arise  between  the 
parties  thereto,  nor  can  the  determination  of  it  either  way  affect  or  change 
their  rights  or  obligations  as  they  stand  upon  these  instruments;  but  it  is  as 
to  the  peculiar  nature  and  properties  of  the  estate  conveyed,  in  respect  to 
which  these  papers  are  silent,  or,  in  other  words,  whether  that  estate  as  con- 
veyed takes  the  character  and  legal  properties  of  an  advancement,  or  those  of 
a  f uU  and  absolute  gift,  without  a  view  to  a  portion  or  settlement.  The  nat- 
ure of  the  estate  in  these  respects  foUows  the  intention  of  the  donor:  and 
that  intention,  as  we  understand  the  authorities,  may  be  ascertained  by  parol 
evidence  of  the  donor's  declarations  at  the  time  of  the  execution  of  the  con- 
veyance, or  of  the  donee's  admissions  afterwards,  or  by  proof  of  facts  and 
circumstances,  from  which  the  intention  may  be  inferred.  In  the  absence  of 
such  evidence,  and  of  anything  in  the  deed  to  indicate  the  intended  character 
of  the  property  conveyed,  the  law,  looking  to  the  equal  relationship  and  rights 
of  other  distributees,  will  presume  the  character  most  favorable  to  equal  dis- 
tribution to  have  been  intended  by  the  donor.  In  this  case  there  is  no  effort 
to  defeat  or  impeach  the  title  of  Bruce  to  the  land  conveyed  to  him;  there  is 
no  question  of  construction  of  the  deed;  there  is  no  question  raised  between 
him  and  his  grantor.  The  deed  is  not  only  not  assailed,  but  is  admitted  in 
all  of  its  force;  and  there  is  no  effort  made  to  disturb  him  in  the  possession 
and  enjoyment  to  the  fullest  extent  of  the  property  conveyed  therein.  But, 
when  he  comes  in  to  claim  for  his  wife  an  equal  share  in  the  partition  of  the 
other  lands  of  her  father,  the  other  10  cliildren  or  their  descendants  deny  his 
right  to  share  further  in  the  estate  of  TVilliam  N.  Q.  Banon,  upon  the  ground 
that  he  has  already  received,  in  the  life-time  of  Banon,  a  larger  share  than 
can  fall  to  any  other  child.  He  exhibits  his  deed  as  evidence  that  be  paid 
$2,000  for  this  land.  It  is  well  known  on  all  sides,  and  admitted  by  him, 
that  he  never  paid  anything  for  the  land,  (except  a  conveyance  in  Kentucky 
of  a  few  acres  of  land  which  he  has  been  allowed  for,)  but  he  contends  that 
parol  evidence  cannot  be  invoked  to  show  what  the  true  consideration  was, 
and  what  was  the  real  intention  of  the  grantor  as  to  the  said  conveyance. 
Neither  his  deed,  nor  his  title  thereunder,  is  questioned;  but  the  question  is 
whether,  when  this  deed  was  made,  with  whatever  estate  or  title  it  conveyed, 
was  it  intended  by  Banon  as  an  advancement?  That  parol  evidence  may  be 
so  admitted  and  used  is  undeniably  the  rule.  As  has  been  said  often  by  the 
courts,  the  exclusion  of  this  extrinsic  evidence,  to  show  the  true  design  of  the 
grantor,  would  tend  to  defeat  the  provisions  of  our  laws  for  the  equal  distri- 
bution of  intestates'  estates;  for  the  introduction  of  proof  for  this  purpose 
does  not  contravene  the  general  rule  of  evidence,  excluding  parol  proof  to  ex- 
plain or  vary  the  terms  of  a  written  contract.  The  object  being  collaterally 
to  affect  the  title  to  other  property,  evidence  can  be  gone  into  to  show  its  true 
character  and  design.    Chinn  v.  Murray ^  4  Grat.  348;  WooHery  v.  Woolery^ 
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29  Ind.  249;  CecU  v.  Cecil,  20  Md.  158;  Bay  v.  Cook,  31  HI.  336;  West  v. 
Bolton,  23  Ga.  531 1  Grey  v.  Orey,  22  Ala.  233;  MitcTiell  v.  Mitchell,  8  Ala. 
414;  ^oa/f  v.  jyoaA,  5  Watts,  80;  Kingsbury's  Appeal,  44  Pa.  St.  460;  Coi». 
ings  V.  IFeZZman,  14  K.  H.  287;  Clark  v.  PFiZfeon'*  Adm'x,  27  Md.  693;  iStew?- 
art  V.  Pa«i*an**  Ba?V,  8  Gill,  55;  Insurance  Co.  v.  DecOe,  18  Md.  45;  Ii^«*# 
V.  Green,  14  Ala.  437;  Potjodl  v.  Powell,  5  Dana,  171;  Levering  v.  Rittenr 
Jiouse,  4  Whart.  138;  iTin^^  ^^totd,  6  TThart.  370;  ifurrZ  v.  MurrU  2  Strob. 
Eq.  148. 

There  is  in  this  case,  upon  the  eyidence,  no  question  or  doubt  about  the  in- 
tention of  the  grantor,  Banon,  the  father  of  the  wife  of  Bruce,  and  there  is 
equally  no  doubt  of  the  understanding  of  Bruce  on  the  subject;  for  when  he 
was  in  Kentucky  with  his  wife,  living  there,  he  wrote  an  utgent  letter  to 
Banon, — which  is  in  the  record,— in  which  he  says:  "  You  said  you  would  make 
us  a  deed  whenever  we  came,  but  didn't  say  when  or  how  much.  I  would 
like  to  know  when  and  how  much  land,  and  what  kind  of  a  deed  you  will 
make  us,  before  I  seU  or  resign.  My  intention  is  to  live  on  the  land  you  give 
me  and  Jennie,  but,  if  we  should  not  be  satisfied,  of  course  we  would  like  to 
be  so  we  could  leave."  The  letter  begins,  "Dear  Father,"  and  contains  a 
postscript  stating  that  a  preceding  letter  had  not  been  answered.  It  is  ad- 
mitted that  the  land  was,  in  fact,  a  gift  from  Banon  to  Bruce,  his  son-in-law; 
but  a  valuable  consideration  is  sought  to  be  set  up,  in  the  change  of  circum- 
stances, and  the  possession  of  the  property,  etc.;  and  reliance  is  placed  on  the 
cases  of  Burkholder  v.  LucUam.  30  Grat.  255;  Halsey  v.  Peters,  79  Ya.  60, 
and  cases  cited.  But  as  no  question  arises  here  between  the  grantor  and  the 
grantee, — ^the  father-in-law  and  the  son-in-law, — there  being  no  parol  gift, and 
the  deed  being  in  nowise  assaUjod,  these  cases  are  wholly  inapplicable  to  the 
case  in  hand. 

But,  if  a  gift,  it  is  claimed  that  this  land  is  a  gift  to  a  person  not  mentioned 
in  our  statute.  The  son-in-law,  Bruce*  is  not  a  descendant  of  Banon,  and  is 
not  required  by  our  statute  to  bring  an  advancement  to  him  into  hotch-pot, 
in  order  that  his  wife  may  share  in  the  partition  of  the  other  lands  of  her 
father.  TVe  have  already  remarked  that  the  law,  looking  to  the  equal  relatipn- 
ship  and  equal  rights  of  the  other  distributees,  will  presume  the  character 
most  favorable  to  equal  distribution  to  have  been  intended  by  the  donor.  If 
the  contention  of  Bruce  is  to  prevail,  his  wife  will,  in  effect,  have  received 
more  than  twice  as  much  as  her  brothers  and  sisters;  and  this  can  only  be 
done  by  holding  that  the  gift  to  the  son-in-law  was  not  on  account  of  the  daugh- 
ter. What  other  claim  did  Bruce  have  on  this  father  than  that  he  had  married 
his  daughter?  If  Bruce  now  considers  that,  as  to  this  estate,  he  is  not  stand- 
ing in  the  same  relation  as  the  daughter  to  the  father  and  his  estate,  he  did 
not  feel  nor  write  in  that  way  at  the  time  of  the  letter  cited  above,  when  he 
Wrote:  "Deab  Father:  You  said  you  would  make  ti«  a  deed.  My  intention 
is  to  live  on  the  land  you  give  me  and  Jennie, "  The  land  was  asked  for  on  ac- 
count of  the  daughter,  and  was  clearly  given  only  on  that  account;  and  it  would 
be  sticking  in  the  bark,  indeed,  to  hold  that  the  land  was  not  given  to  the 
daughter,  because  it  was  given  to  her  husband  for  her,  when  it  is  abundantly 
proved  in  the  cause  that  the  conveyance  was  made  by  the  father  with  the  in- 
tention of  making  an  advancement  to  the  daughter;  and  the  result  is,  both 
upon  reason  and  authority,  that  the  intention  of  the  father  must  prevail,  and 
that  this  conveyance  to  the  son-in-law  was  an  advancement  to  the  daughter. 
as  was  held  by  the  circuit  court  in  the  decree  appealed  from  here.  Chief  Jus- 
tice RUFFIN  said  in  Bridgers  v.  Hutchins,  11  Ired.  68:  "A  gift  to  the  hus 
band  during  coverture  is  undoubtedly  an  advancement  to  the  wife;"  and  it; 
is  quite  clear  that  the  release  of  canceling  of  the  bonds  of  the  child,  with  the 
intention  thereby  to  prefer  him  in  life,  is  as  much  an  advancement  as  so  much 
cash.  Gilbert  v.  WetJierell,  2  Sim.  &  S.  254;  Carter's  ExW  v.  Cutting,  5  Mun. 
223;  Hatch  v.  Straight,  3  Conn.  31;  Dutch's  Appeal,  57  Pa.  St.  461;  Barhat 
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Y.  Taylor,  9  Dana,  84;  Cleaver  v.  Kirk's  Heint,  8  Mete.  270;  Chinn  v,  Jfwr- 
ray,  4  Grat.  348. 

We  are  of  opinion  tbafe  the  gift  of  land  to  the  husband,  during  coyerture, 
was  an  advanoement  by  the  father  to  the  daughter,  and  was  properly  so  held 
by  the  circuit  oourt  of  Lee  county.  Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  complained  of,  and  the  same  must  be  af- 
firmed. 


(84  Va.  808) 

Ck)MMONWEAI«TH  «•  LUOAS. 

(Supreme  Covrt  of  Appeals  of  Virginia.    January  19, 1888.) 

1.  LlOEHSS— BBOKBIt— SaIJB  OF  TaX-RbOEIYABLB  COUPONS— INDIOTMENT. 

The  offense  described  in  section  66,  Acts  Gton.  Assem.  Va.  1883-84,  of  conducting 
the  business  of  a  tax-receivable  coupon  broker  without  a  license,  is  a  distinct  and 
independent  offense  from  the  one  described  in  sections  68  and  60  of  the  same  act,  for 
doing  business  as  a  stock-broker  without  a  license,  and  an  instructicMi  upon  the  the- 
ory tnat  the  former  was  punishable  under  an  indictment  charging  the  latter,  was 
properly  refused. 
8.  Same. 

An  indictment  in  Virginia,  charging  that  defendant  *^did  deal  in  certificates  of 
debt  commonly  known  and  OEdled  "Virginia  coupons,*  •  •  •  without  first  hav- 
ing obtained  a  license  therefor,  as  required  by  sections  58  and  60  of  the  Act  of  As- 
sembly •  •  •  for  the  years  1888  and  1884,  pasre  688,  "does  not  charse  the  offense 
of  haying  sold  taz-receivable  coupons  without  a  Ucense,  under  section  66  of  the  same 
act. 
8.  Bamx. 

Under  the  sections  named,  the  public  sale  of  taz-receivable  counons  detached  from 
the  bonds  of  the  commonwealth  of  'Virginia  and  not  taken  from  Donds  belonging  to 
the  seller,  does  not  constitute  one  a  stock-broker  under  the  laws  of  Virginia,  even 
though  the  seller  receives  compensation  for  making  the  sale. 
4  Criminal  Law— Apfbal— Habmlbss  Bbbob. 

Where  the  aUegations  of  an  indictment  are  not  supported  by  the  proof,  the  com- 
monwealth cannot  be  prejudiced  by  en  instruction  that  the  defendant  **  was  Improp- 
erly  indicted. " 

Error  to  corporation  court  of  Alexandria. 

The  Attorney  General,  for  the  Commonwealth.  A.  B.  €hiegon,  fbr  defends 
ant  in  error. 

Lewis,  P.  This  was  a  prosecution  in  the  corporation  court  of  the  dty  of 
Alexandria  against  the  defendant  Lucas  for  a  violation  of  the  revenue  laws. 
The  indictment  contains  four  counts.  The  first  charges  that  the  defendant 
in  the  month  of  November,  1886,  "did  conduct  the  busines  of  a  stock-hroker 
in  the  said  city,  without  first  having  obtained  a  license  therefor,  as  required 
by  sections  58  and  60  of  the  Acts  of  Assembly,  as  set  forth  in  the  Acts  of  As- 
sembly for  the  year  1883  and  1884,  page  588."  The  second  charges  that  the 
defendant,  during  the  month  of  November,  1886,  in  the  said  dty,  "did  deal 
in  certificates  of  debt,  commonly  known  and  called  *  Virginia  coupons,'  with- 
out  first  having  obtained  a  license  therefor,  as  required  by  the  laws  of  the 
state  of  Virginia,  set  forth  in  the  Acts  of  the  Qeneral  Assembly  of  said  state, 
for  the  years  1888  and  1884,  page  588,  sections  58  and  60,"  etc.  The  third  is 
like  the  second,  except  that  instead  of  charging  that  the  defendant  had  dealt 
in  certificates  of  debt,  etc.,  it  charges  that  he  "did  sell  on  commission  certifi- 
cates of  debt, "  etc.  And  the  fourth  varies  from  the  second  only  in  that  the 
cluurge  therein  is  that  the  defendant  "did  sell  for  compensation  certificates  of 
debt,"  etc.,  in  violation  of  the  sections  of  the  act  mentioned  in  the  preceding 
counts. 

Section  60  of  the  act  prescribes  the  amount  of  the  license  tax  to  be  paid  fbr 
the  privil^e  of  conducting  the  business  of  a  stock-broker,  and  by  section  58 
it  is  enacted  that  "a  stock-broker  shall  have  the  right  to  buy  and  sell  for  profit, 
or  to  sell  on  commission,  the  coin,  exchange,  stocks,  certi6cates  of  debts, 
shares  in  chartered  companies,  bank-notes,  and  notes  used  as  a  currency,  and 
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jQay  sell  either  privately  or  by  auction,  and  also  negotiable  loans  upon  real 
estate  secureties."  By  the  eighth  section  of  chapter  42  of  the  Code  of  1873, 
it  was  declared  that  any  person  buying  and  selling  coupons  issued  under  the 
act  of  1871,  known  as  the  "Funding  Bill,"  should  be  deemed  a  broker  within 
the  meaning  of  the  license  laws  of  this  state.  And  so  the  law  for  a  time  re- 
mained. *  But  by  the  sixty-fifth  section  of  the  act  above  mentioned  which  was 
approved  March  15,  1884,  a  special  license  is  required  of  those  who  are  desig- 
nated as  *' taayreceivable  coupon-brokers;**  that  is  to  say,  all  persons,  who 
"sell  tax-receivable  coupons  from  bonds  of  the  state  of  Virginia,"  and  the 
amount  of  the  tax  imposed,  is  much  greater  than  the  tax  required  by  section 
60  of  an  ordinary  stock-broker;  so  that,  as  the  law  now  is,  a  stock-broker,  as 
such,  cannot  sell  the  tax-receivable  coupons  of  this  state,  though  the  act  pro- 
vides that  a  stock-broker  may  "purchase  such  coupons  for  the  purpose  of 
funding  them  in  new  three  per  centum  bonds  of  Virginia." 

Upon  the  finding  of  the  indictment  in  the  present  case  issue  was  joined  on 
the  plea  of  not  guilty;  and  a  verdict  and  judgment  having  been  rendered  for 
the  defendant,  the  commonwealth  obtained  a  writ  of  error.  The  facts  proved 
at  the  trial  are  certified,  and  are  as  follows:  "That  the  defendant  did  during 
the  month  of  November,  1886,  sell  tax-receivable  coupons  detached  from  the 
bonds  of  the  commonwealth  of  Virginia,  a  part  of  which  were  detached  from 
bonds  issued  under  the  Act  of  March  80,  1871,  and  a  part  of  which  were  cou- 
pons detached  from  bonds  issued  under  the  Act  of  March  28,  1879,  to  the 
amount  of  about  $5,000;  that  he  was  not  the  owner  of  the  bonds  or  the  de- 
tached coupons  so  sold,  and  that  he  sold  the  same  upon  commission ;  ♦  *  * 
that  he  had  no  license  as  a  stock  broker,"  under  "sections  58  and  60"  of  the 
act  above  mentioned,  "nor  did  he  have  the  special  license  required  by"  sec- 
tion 65  of  the  same  act  of  a  tax-receivable  coupon-broker. 

At  the  trial  the  commonwealth  moved  the  court  to  give  several  instructions 
to  the  jury,  all  of  which  Were  refused.  The  first  is  as  follows:  "The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that  the  defendant 
did,  in  the  month  of  November,  1886,  conduct  the  business  of  a  stock-broker 
in  the  city  of  Alexandria,  by  selling  tax-receivable  coupons,  detached  from 
the  bonds  of  the  state,  publicly  to  those  who  applied  to  buy,  he  receiving  com- 
pensation therefor,  without  having  first  obtained  the  license  required  by  law 
to  engage  in  such  business,  then  they  shall  find  the  defendant  guilty."  This 
instruction  was  rightly  refused.  The  defendant  was  not  indicted  under  the 
sixty-fifth  section  of  the  act  mentioned  in  the  indictment,  for  conducting  the 
business  of  a  tax-receivable  coupon-broker  without  a  license,  but  for  doing 
business  without  a  license  as  a  stock-broker,  in  Violation  of  the  fifty-eighth 
and  sixtieth  sections  of  the  act.  The  two  classes  of  offenses,  as  we  have  seen, 
are  widely  different;  and  therefore,  under  the  indictment  in  the  case,  there 
properly  could  have  been  no  conviction  of  the  defendant  upon  proof  of  his 
having  sold  tax-receivable  coupons  only.  It  is  contended,  however,  by  the 
attorney  general  that  the  indictnient  is  substantially  under  the  sixty-fifth  sec- 
tion; that  the  reference  in  the  indictment  to  the  fifty-eighth  and  sixtieth  sec- 
tions is  merely  surplusage,  and  cannot,  therefore,  affect  the  indictment  in 
view  of  the  general  provision  in  the  CJode  of  1873,  (chapter  201,  §  11,)  which 
provides  that  no  indictment  shall  be  quashed  or  deemed  invalid  tor  the  omis- 
sion or  insertion  of  words  of  mere  form  or  surplusage.  But  manifestly  this 
is  not  the  correct  view.  The  first  count  in  the  indictment  is  unquestioniU)ly 
under  the  fifty-eighth  and  sixtieth  sections.  It,  in  plain  and  distinct  terms, 
alleges  that  the  defendant  did  conduct  the  business  of  a  stock-broker,  without 
a  license,  and  in  violation  of  sections  58  and  60  of  the  act;  arid  the  subsequent 
counts  charge  an  offense  substantially  in  the  language  of  those  sections,  to 
which  they  each  expressly  refer,  and  in  neither  is  it  charged  that  the  coupons 
mentioned  were  tax-receivable  coupons,  and  non  constat  that  they  were. 
"Certificates  of  debt,  commonly  known  and  called  *  Virginia  coupons,*"  are 
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not  necessarily  tax-reoeivable  coupons,  since  the  court  must  take  judicial  no- 
tice of  tlie  fact  that  coupons  other  than  tax-receivable  coupons  have  been  is- 
sued by  the  state,  and  are  outstanding. 

Nor  was  there  error  in  refusing  to  give  the  second  instruction  aslced  for  by 
the  coDimon wealth,  and  which  is  as  follows:  ''The  court  instructs  the  Jury 
that  the  public  sale  of  tax-receivable  coupons,  detached  from  the  bonds  of  the 
commonwealth,  and  not  taken  from  bonds  the  property  of  the  seller,  consti- 
tutes one  a  stock-broker,  under  the  laws  of  this  state,  if  the  seller  receives 
compensation  therefor."  The  reasons  already  stated  are  sufficient  to  show 
that  this  instruction  ought  not  to  have  been  given.  And  it  is  equally  plain 
that  the  third  instruction  was  rightly  refused.  It  is  in  these  words:  "The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence  that  the  defend- 
ant did  in  ^the  month  of  November,  1886,  in  the  city  of  Alexandria,  publicly 
sell  on  commission,  certificates  of  debt  commonly  known  and  called  'Yirginia 
coupons,'  detached  from  the  bonds  of  the  state,  without  first  having  obtained 
the  license  required  by  law  to  sell  the  same,  they  shall  find  the  defendant 
guilty."  This  instruction  was  too  broad,  and  would  have  doubtless  misled  the 
jury,  had  it  been  given.  If  given,  it  would  have  been  equivalent  to  telling 
the  jury  that  proof  of  a  sale  without  a  license,  by  the  defendant,  of  tax-re- 
ceivable coupons  from  bonds  of  the  state  of  Virginia,  was  of  itself  sufficient 
to  warrant  a  conviction  in  the  present  case,  which,  as  a  legal  proposition,  is 
not  correct,  the  indictment  being  for  a  different  offense.  The  remaining  in- 
structions which  were  asked  for  by  the  commonwealth  and  refused  by  the 
court,  are  substantially  the  same  as  the  third,  and  need  not  be  more  particu- 
larly noticed. 

Objection  is  also  made  to  the  action  of  the  6ourt  in  giving,  of  its  own  mo- 
tion, to  the  Jury  the  following  instruction :  "The  court  instructs  the  jury  that 
B.  T.  Lucas  was  improperly  indicted  under  the  Act  of  1883  and  1884,  g§  58, 
and  60,  c.  450."  The  court  doubtless  meant  to  tell  the  Jury  by  this  instruc- 
tion that  upon  the  evidence  in  the  case,  an  indictment  under  sections  58  and 
60  of  the  act  could  not  be  sustained.  And  in  this  view  of  it,  it  is  contended 
that  the  court  invaded  the  province  of  the  jury  and  thereby  erred.  Without 
stopping,  however,  to  consider  the  question  thus  raised,  it  is  sufficient  to  say 
that  the  commonwealth  has  not  been  prejudiced  by  the  instruction,  inasmuch 
as  the  verdict  rendered  by  the  jury  is  right.  There  is  no  better  settled  prin- 
ciple than  that  the  allegata  and  the  probata  must  correspond;  and  the  record 
in  the  present  case  shows  that  the  defendant  was  indicted  for  one  offense,  and 
that  the  evidence  submitted  tended  to  prove  another  and  different  one.  There 
was  no  evidence  before  the  jury  tending  to  show  that  the  defendant  has  ever 
conducted  the  business  of  a  stock-broker,  and  consequently  the  Judgment 
complained  of  must  be  affirmed. 


(84  Va.  271) 

Tait'8  Ex'a  et  al. «.  Gentbal  Lunatic  Ahtlux. 

(Supreme  Cofwrt  of  Appeals  of  Virginia.    January  12, 1888.) 

1.  BumiNT  Domain— Nbobssitt  op  Bxbrcise— Pbovihob  op  Lboislaturb. 

In  proceedings  to  aoqaire  land  by  the  state  for  an  asylum  for  the  Insane,  hetd^ 
that  the  necessity  for  its  aoouisition  was  not  a  subject  of  judicial  cognisance,  but 
belonged  exclusively  to  the  legislative  department. 

Sb  BaMB— COMPBNSATION— Due JLOB  TO  PABT  NOT  TAKBN— AUTHOBITT  TO  PASS  IJPON. 

A  sjiecial  statute,  providing  for  the  acquisition  of  land  for  an  asylum,  directed 
commissioners  to  ascertain  the  fair  rental  value  of  the  land  proposed  to  be  taken. 
Held,  that  the  statute  was  not  in  conflict  with  the  constitution  and  general  statutes, 
(Code  Va.  c.  56,)  which  provide  for  damages,  in  such  oases,  to  the  residue;  that 
the  commissioners  were  oy  fair  implication  authorized  to  consider  all  such  things. 

0.   CONSTITCTIONAJL  LaW—ObUGATION  OP  CONTRACT— LBABB  PROM  STATB. 

Where  the  state  leased  grounds  for  a  term  of  vears  for  an  asylum,  agreeing  to 
surrender  possession  to  the  lessor  at  the  expiration  of  the  tenn,  and  aiulng  the 
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term,  in  pmrsoMioe  of  an  act  of  the  legislatuTe,  instituted  proceedings  to  acquire 
title  by  oondemnaldon,  held,  that  the  statute  was  not  in  violation  of  the  constitution 
of  the  United  States,  as  impairing  the  obligation  of  a  contract.' 
4.  Lakdlobd  akd  Tbnamt— Lbass— Pxbol  Evidbnob. 

A  lease  deed  was  made  to  the  state  for  10  years  of  certain  lands,  In  which  it  was 

Sovided  that  the  land,  and  buildings  then  on  it,  and  which  might  be  erected 
ereon,  should  be  surrendered  to  the  lessor  at  the  ezpiraticm  of  the  term.  Held, 
it  was  error  to  introduce  contemporaneous  parol  evidence  to  contradict  the  deed  by 
showing  that  the  buildings  were  not  to  be  surrendered,  in  the  absence  of  any  mis- 
take or  fraud  in  maldng  it 

Error  to  drcuit  court,  Henrico  county. 

This  was  a  proceeding  in  the  circuit  court  of  Henrico  to  condemn  certain 
real  estate  for  the  use  of  the  Central  Lunatic  Asylum.  The  land  sought  to  be 
condemned  was  a  part  of  the  estate  of  Bacon  Tait,  deceased.  The  following 
facts  are  disclosed  by  the  record : 

The  said  Tait,  in  his  life-time,  was  the  owner  of  a  certain  tract  of  land  ly- 
ing on  the  south  side  of  the  Mechanicsville  turn-pike,  in  the  suburbs  of  Rich- 
mond. During  the  late  war,  the  Confederate  government  took  possession  of 
15  acres  of  this  land,  and  established  a  military  camp  and  hospital  thereon, 
which  at  the  close  of  the  war  was  turned  over  by  the  Federal  authorities  to  a 
military  bureau  known  as  the  ** Bureau  of  Refugees,  Freedmen,  and  Aban- 
doned Lands."  Afterwards,  to«wit,  on  the  first  day  of  November,  1868,  Tait 
leased  the  said  15  acres  of  land  to  one  George  Q.  White*  an  officer  of  the  United 
States  army,  acting  for  and  on  behalf  of  the  said  bureau,  for  a  stipulated  sum* 
payable  in  monthly  installments.  The  deed  of  leaae,  a  copy  of  which  is  con- 
tained in  the  record,  stipulates,  among  other  things,  **that,  whenever  eitlier 
party  shall  desire  the  tenancy  to  cease,  the  party  so  desiring  shall  give  thirty 
days'  notice  to  the  other  party;  and  that  the  part>'  of  the  second  part  shall 
have,  at  any  time  during  the  said  thirty  days,  or  at  any  time  previous,  full 
power  and  privilege  to  sell  or  in  any  way  dispose  of  the  buildings  now  stand- 
ing on  the  said  land,  or  that  may  hereafter  be  erected  by  the  U.  8.  govern- 
ment: provided,  that  all  rents  due  for  said  lands  are  paid."  The  tenancy  was 
terminated  by  an  order  of  the  military  commandant  stationed  at  Richmond, 
on  the  seventeenth  of  December,  1869,  whereby  it  was  directed  that  the  use 
of  the  buildings  be  "turned  over  to  the  state  of  Virginia  for  the  purpose  of 
establishing  a  temporary  lunatic  asylum. "  It  appears,  however,  that  on  the 
first  of  January,  1870,  Tait  formiUly,  by  deed,  leased  to  the  state  for  10  years 
the  premises  embraced  in  the  aboye-mentioned  lease,  upon  certain  stipulated 
terms;  the  property  being  described  as  '*all  those  certain  lots  of  land  bound- 
ed," etc.,  "upon  which  the  buildings  known  as  the  •  Howard's  Grove  Hospi- 
tal'are  situated,"  etc.  The  deed  also  contains  the  following  clause:  "The 
said  lessee  covenants  to  pay  the  rent  in  the  manner  abore  stated;  and  that  at 
the  expiration  of  tht^  said  term,  to- wit,  on  the  thirty-first  day  of  December, 
1879,  without  any  notice  so  to  do,  the  state  of  Virginia  will  deliver  to  the  lessor, 
his  agents  or  assigns,  quiet  and  peaceable  possession  cf  tfie  said  property. 
And  it  is  furthermore  agreed  that  if  any  taxes  should  be  assessed  on  the  build- 
ings, or  other  improvements  on  the  said  demised  premises,  they  shall  be  paid 
by  the  lessee."  It  appears  that  a  number  of  buildings  were  erected  upon  the 
premises  by  the  Federal  authorities  during  the  tenancy  first  above  mentioned, 
and  that  additional  buildings  were  erected  thereon  after  the  making  of  the 

^Respecting  other  legislation,  considered  with  respect  to  the  oonstitiitional  inhibition 
against  impauing  the  obligation  of  contracts,  see  S^bert  v.  U.  8^7  Sup^Ct  Rep.  1190; 
Water  Co.  v.  Borough  of  Baston,  Id.  916;  Water-Works  Co.  v.  Water-Works  Co.,  Id. 
405;  Fisk  v.  Police  Jury, 6  Sup.  Ct  Rep. 381,  and  note;  Bridge  Co.  v.  Railway  Co.,  (Pa.) 
8  AtL  Rep.  238;  State  v.  Jersey  City,  (N.  J.)  8  AU.  Rep.  m\  State  v.  Raih*oad  Co.,  (N. 
J.)  7  Atl.  Rep.  826,  note;  Railroad  Co.  v.  City  of  Savannah,  30  Fed.  Rep.  646;  Willis  ^. 
MiUer,  29  Fed.  Rep.  288;  (^as-Light  Co.  v.  City  of  Saginaw.  28  Fed.  Rep.  529,  and  note; 
C<»n.  V.  Maury,  (Va.)  1  S.  B.  Rep.  185;  Com.  v.  Weller,  Id.  102;  Com.  v.  Jones,  Id.  84 
and  note;  Bookover  v.  Superintendent,  (Mo.)  8  S.  W.  Rep.  888. 
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lease  to  the  state*  all  of  which  were  upon  the  premises  when  this  proceeding 
was  instituted. 

The  Central  Lunatic  Asylum  was  established  by  an  act  of  assembly,  ap- 
proved June  7»  1870.  The  preamble  to  the  act  refers  to  the  premises  and 
buildings  above  mentioned  in  these  words:  **  Whereas,  it  appears  to  the  gen- 
eral assembly  that»there  now  exist  at  Howard's  Qrove,  near  tibe  city  of  Rich- 
moDd,  several  lots  of  land,  with  suitable  buildings  thereon  for  the  reception 
and  care  of  persons  of  unsound  mind,  to  t?ie  use  of  which  the  st^te  of  Vir- 
ginia is  entitled  for  the  term  of  ten  years  next  ensuing  from  the  first  day  of 
January,  1870,  under  a  lease  made  and  entered  into  with  Bacon  Tait,  t?ie 
otaner  thereof,**  etc.  And  then  the  act  provides  for  the  appointment  of  a 
board  of  directors  to  temporarily  locate  a  lunatic  asylum  at  Howard's  Grove, 
and  to  manage  the  same,  etc.  Acts  1869-70,  p.  189.  After  the  passage  of 
this  act,  other  buildings  were  erected  upon  the  premises  by  the  state  at  vari- 
ous times,  which  have  never  been  removed,  or  at  least  bad  not  been  removed 
at  the  time  of  the  commencement  of  this  proceeding.  By  an  act  approved 
February  8,  1879,  entitled  ''An  act  to  authorize  the  condemnation  of  the  use 
of  tbe  land  now  occupied  by  the  Central  Lunatic  Asylum,"  it. was  enacted 
that  if  the  president  and  directors  of  the  asylum  could  not  agree  on  the  terms 
of  a  lease  of  the  lands  occupied  by  the  asylum  under  the  said  lease  with  Tait 
for  five  years,  to  commence  upon  the  termination  of  that  lease,  with  those 
entitled  to  the  land,  then  that  five  disinterested  freeholders  should  be  ap- 
pointed commissioners  by  the  circuit  court  of  Henrico  county,  in  which 
county  the  land  is  situate,  for  the  purpose  of  ascertaining  a  just  compensa- 
tion, to  be  paid  annually,  semi-annually,  quarterly,  or  mont^y,  for  the  use 
of  the  land  for  the  term  aforesaid.  And  by  the  fifth  section  it  is  enacted  that 
''the  commissioners,  after  viewing  the  lands,  buildings,  and  so  forth,  and 
hearing  such  proper  evidence  as  either  party  may  offer,  shall  ascertain  what 
will  be  a  jnst  compensation — First,  for  the  use  of  said  land  only  for  the  term 
aforesaid;  second,  for  the  use  of  said  land,  and  the  buildings  and  other  im- 
provements thereon  which  were  there  on  the  first  day  of  January,  1870;  and, 
third,  for  tbe  use  for  the  term  aforesaid  of  the  said  land,  and  the  buildings 
and  other  improvements  thereon  which  were  there  on  the  twenty-seventh  day 
of  March,  1874.  But,  in  ascertaining  what  will  be  a  just  compensation  in 
each  case  mentioned,  the  said  oommissioners  shall  only  ascertain  what  will 
be  a  fair  rental  value  for  the  property  actually  taken,  and  shall  make  report," 
etc.    Acts  1878-79,  p.  78. 

It  appears  from  the  record  that  on  the  twenty-seventh  of  March,  1874,  C 
W.  Purcell,  executor  of  Bacon  Tait,  deceased,  addressed  a  letter  to  the  board 
of  directors  of  tbe  asylum,  giving  permission  to  the  board,  on  the  part  of  him- 
self and  the  legatees,  to  remove  any  buildings  or  improvements  that  it  might 
put  upon  the  premises  after  that  date;  and  saying,  further,  that,  if  the  state  de- 
sired to  purchase  the  improvements  already  there,  he  would  be  pleased  to  re- 
ceive and  make  a  proposition  to  attain  that  end.  After  tbe  passage  of  the 
act  last  above  mentioned,  tbe  circuit  court  of  Henrico  county  appointed  com- 
missioners pursuant  to  the  act,  who,  having  acted,  reported  that  for  the  use 
of  the  land  only  upon  which  the  asylum  was  located,  $460  per  annum  would 
be  a  Just  compensation;  that  for  the  use  of  the  land,  and  the  improvements 
which  were  thereon  on  tbe  first  day  of  January,  1870,  $650  per  annum  would 
be  a  just  compensation;  and  that  for  the  use  of  the  land,  and  the  improve- 
ments which  were  thereon  on  tbe  twenty-seventh  day  of  March,  1874,  $945 
per  annum  would  be  a  just  compensation,^— for  a  term  of  dye  years.  To  this 
report  the  defendants,  the  executor  and  legatees  of  Bacon  Tait,  deceased,  ex- 
cepted, on  various  grounds.  Testimony  was  taken  on  the  part  of  the  asylum, 
the  plaintiff  in  the  proceeding  in  the  circuit  court,  to  show  that  when  the 
lease  from  Tait  to  the  state  was  made,  on  the  first  day  of  January,  1870,  the 
understanding  between  the  parties  was  that  the  state  was  to  have  the  privi« 


Digitized  by 


Google 


700  SOUTHEASTERN  REPORTSB.  [Va« 

lege  of  removing  all  improvements  which  it  might  put  upon  the  demised 
premises  during  the  term.  The  defendants  objected  to  this  testimony,  on  the 
ground  that  parol  contemporaneous  evidence  was  inadmissible  to  contradict 
or  vary  the  terms  of  the  deed»  but  the  objection  was  not  sustained.  And,  the 
cause  coming  on  to  be  heard,  the  circuit  court  held  that  the  state  was  entitled 
to  all  the  buildings  and  improvements  upon  the  premises,  .with  the  right  to 
remove  the  same;  and  accordingly  ascertained  the  compensation  to  be  paid  to 
the  owners  of  the  land  to  be  at  the  rate  of  $460  per  annum  for  the  use  of  the 
land  for  a  term  of  five  years,  commencing  on  the  first  day  of  January,  1880. 
To  this  order  a  writ  of  error  was  awarded  by  thilB  court. 

H,  L,  Hubard  and  Johnston,  Williams  <&  Boulioare,  for  plaintiff  in  error. 
Meade  Haskifis,  for  defendant  in  error. 

Lewis,  P.,  (c^fter  stating  the  foots  as  above.)  Takii^g  up  the  assignments 
of  error  in  the  order  in  which  they  are  presented,  the  first  is  that  the  statute 
under  which  the  proceeding  was  instituted  and  conducted  in  the  lower  court 
is  unconstitutional.    This  contention  is  based  upon  three  grounds. 

The  first  is  that  private  property  for  public  use  can  be  const! tutlonallj 
tiiken  only  when  there  is  a  necessity  for  such  taking,  and  that  no  such  neces- 
sity exists  in  the  present  case.  The  answer,  however,  to  this  position  is  that, 
the  property  sought  to  be  condemned  being  intended  for  a  public  use,  the 
necessity  for  its  appropriation  is  not  a  subject  of  judicial  cognizance,  but  be- 
longs exclusively  to  the  legislature.    Roanoke  City  v.  Berkowitz,  80  Ya.  616. 

And  the  second  ground  upon  which  the  objection  is  based  is  equally  unten- 
able, namely,  that  the  statute  is  repugnant  to  the  contract  clause  of  the  fed- 
eral constitution,  because  it  impairs  the  obligation  of  the  covenant  on  the 
part  of  the  state,  contained  in  the  deed  of  lease  of  the  first  of  January,  1870, 
which  bound  the  state  to  deliver  to  the  lessor,  his  agents  or  assigns,  posses- 
sion of  the  demised  premises  at  the  expiration  of  the  term,  to- wit,  on  the 
thirty-first  of  December,  1879.  This  view  overlooks  or  ignores  the  existence 
of  the  right  of  eminent  domain  which  the  state  possesses,  and  which  is  in- 
herent in  every  sovereignty.  Indeed,  the  power  is  essential,  not  only  to  the 
public  safety  and  convenience,  but  to  the  existence  of  government,  and  can- 
not be  surrendered  by  the  agents  of  the  state.  All  the  property  in  the  state 
is  therefore  held  subject  to  this  power,  the  exercise  of  which  is  subject  only 
to  the  limitation  that  just  compensation  must  be  made  in  all  cases  for  the 
property  taken.  And  we  perceive  no  distinction  in  principle  between  a  case 
like  the  present,  where  the  state  is  already  in  possession  of  the  property  as 
lessee,  under  a  contract  with  the  lessor  to  deliver  possession  at  a  certain  time, 
and  an  ordinary  case  of  condemnation,  where  no  such  relations  growing  out  of 
contract  exist;  for  in  the  former  case  the  state,  in  entering  into  the  contract, 
acts  merely  as  an  individual  may  do,  whereas,  in  condemning  the  property, 
it  acts  in  its  sovereign  capacity.  In  other  words,  a  right  founded  upon  a  con- 
tract with  the  state  is  not  more  sacred  than  any  other  property.  In  his  work 
on  Constitutional  Limitations,  Judge  Cooley.  in  treating  of  this  subject,  well 
says:  "When  the  existence  of  a  particular  power  in  the  government  is  recog- 
nized on  the  ground  of  necessity,  no  delegation  of  the  legislative  power  by  the 
people  can  be  held  to  vest  authority  in  the  department  which  holds  it  in  trust 
to  bargain  away  such  power,  or  to  so  tie  up  the  hands  of  the  government  as 
to  preclude  its  repeated  exercise,  as  often  and  undtr  such  circumstances  as 
the  needs  of  the  government  may  require."  Chapter  15,  p.  625.  And  the 
same  view  has  been  repeatedly  taken  by  the  courts  of  the  several  states,  and 
by  the  supreme  court  of  the  United  States.  Thus,  in  the  leading  case  of 
Bridge  Co.  v.  Dix^  6  How.  507,  the  court  said:  "The power  denominated  the 
'eminent  domain  of  the  state,*  is,  as  its  name  imports,  paramount  to  all  pri- 
vate rights  vested  under  the  government,  and  these  last  are  by  necessary  im- 
plication held  in  subordination  to  this  power,  and  must  yield  in  every  instance 
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to  its  proper  exercise.  The  constitution  of  the  United  States  can  by  no 
i-ational  interpretation  be  brought  to  conflict  with  this  attribute  in  the  states. 
There  is  no  express  delegation  of  it  by  the  constitution,  and  it  would  imply 
an  incredible  fatuity  in  the  states  to  ascribe  to  them  the  intention  to  relin- 
quish it."  And  in  the  same  case  it  was  also  said  that  every  contract  is  made 
in  subordination  to  certain  conditions,  of  which  the  right  of  eminent  domain 
is  one.  See,  also.  Boom  Co.  v.  Patterson,  98  U.  S.  4^;  U.  8,  v.  Jones,  109 
U.  S.  513;  8  Sup.  Ct.  Rep.  346;  3  Pars.  Cont.  537  et  seq..  and  cases  cited. 

The  third  ground  of  objection  to  the  validity  of  the  statute  is,  that  it  does 
not  make  proper  provision  for  ascertaining  a  just  compensation  to  the  owners 
for  the  use  of  the  property  in  question.  The  stati^te  provides  that  the  (com- 
missioners to  be  appointed  by  the  court,  after  viewing  the  premises,  and 
hearing  such  evidence  as  either  party  may  offer,  "shall  only  ascertain  what 
will  be  a  fair  rental  value  for  the  property  actually  taken,  and  shall  make  re- 
port," etc.  The  defendants  contend  that  the  establishment  and  maintenance 
of  a  lunatic  asylum  on  the  land  injuriously  sffects  the  value  of  the  residue  of 
the  tract,  and  therefore  that  the  commissioners  ought  to  have  been  directed  to 
consider  "the  damage  to  the  residue  of  the  tract"  occasioned  by  the  proxim- 
ity of  the  asylum  for  the  use  of  which  the  land  was  wanted.  Such  a  provis- 
ion is  contained  in  the  general  statute  relating  to  the  condemnation  of  property 
as  it  stands  in  cliapter  56,  Code  1873,  but  we  do  not  think  the  effect  of  the 
omission  of  a  similar  provision  in  the  statute  under  consideration  was  to  pro- 
hibit, or  that  such  omission  was  intended  to  prohibit  the  commissioners  from 
taking  into  consideration  all  the  circumstances  necessary  to  be  considered  in 
order  to  ascertain  the  **/air  rental  value"  of  the  land  proposed  to  be  taken. 
In  no  other  way  could  such  a  result  be  arrived  at;  and  by  plain  implication, 
therefore,  the  commissioners  werci  authorized  to  consider  all  such  circum- 
stances in  discharging  their  duties  under  the  act.  But,  be  that  as  it  may, 
there  is  no  evidence  to  show  that  the  defendants  have  been  prejudiced  by  the 
report  of  the  commissioners,  and  nothing  more  upon  that  point  need  be  said. 

We  are  of  opinion,  however,  that  the  circuit  court  erred  in  holding  that  the 
8tat«  was  entitled  to  all  the  buildings  on  the  premises,  and  in  proceeding  ac- 
cordingly. The  deed  of  lease  of  the  flrst  of  January,  1870,  by  which  the  rights 
of  the  parties  in  this  particular  are  to  be  determined,  is  plain  and  unambigu- 
ous in  its  terms,  and  neither  fraud  nor  mistake  in  respect  thereof  is  alleged. 
Hence  its  language  or  legal  import  cannot  be  altered  or  modified  by  evidence 
of  any  previous  or  contemporaneous  parol  agreement  respecting  the  removal 
of  the  buildings  on  the  premises  at  the  date  of  the  deed,  or  thereafter  to  be 
erected  thereon  during  the  tenancy;  and  the  depositions  considered  by  the  cir* 
cuit  court  ought  therefore  to  have  been  excluded.  1  Qreenl.  Ev.  §§  275-277. 
In  Woodtoard  v,  Foster,  18  Grat.  200,  Judge  Jotnes,  aftef  referring  to  the 
rule  of  the  common  law  on  this  subject,  said:  "These  general  principles  are 
of  the  utmost  importance  in  the  administration  of  justice.  Without  them 
there  would  be  no  certainty  in  written  contracts,  and  no  safety  in  the  most 
formal  transactions.  They  ought  not  to  be  frittered  away  by  nice  distinctions 
to  meet  the  hardships,  real  or  supposed,  of  particular  cases."  Accordingly  it 
was  held,  in  that  case,  that  the  legal  import  of  the  defendant's  indorsement 
of  certain  negotiable  instruntents  could  not  be  varied  by  evidence  of  a  con- 
temporaneous parol  agreement.  And  in  a  recent  case  in  the  supreme  court  of 
the  United  States  the  rule,  and  the  reason  upon  which  it  is  founded,  is  stated 
in  these  words:  "No  principle  of  evidence  is  better  settled  at  the  common  law 
than,  when  persons  put  their  contracts  in  writing,  it  is,  in  the  absence  of  fraud, 
accident,  or  mistake,  conclusively  presumed  that  the  whole  engagement,  and 
the  extent  and  manner  of  their  undertaking,  was  reduced  to  writing.  «  «  « 
Where  parties  have  deliberately  put  their  engagements  in  writing,  and  no 
ambiguity  arises  out  of  the  terms  employed,  you  shall  not  add  to,  contradict, 
or  vary  the  language  mutually  chosen  as  most  fit  to  express  the  intention  of 
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their  minds.  What  if  parol  evidence  prove  never  flo  clearly  that  th^  used 
such  and  such  words  in  making  their  bargain;  the  writing  signed,  if  it  contain 
not  those  words,  is  fina)  and  conclusive  evidence  that  they  were  set  aside  in 
favor  of  the  other  expressions  that  are  found  in  the  written  instrument.  And 
hence  this  rule  of  law  is  only  a  oondasion  of  reason  that  that  medium  of  proof 
is  most  trustworthy  which  is  most  precise,  deliberate,  and  unchangeable." 
Bast  V.  Bank,  101  U.  S.  98.  See,  also.  Calhoun  v.  WiUofi,  27  Grat.  6S9: 
Bamett  v.  Bamett,  2  S.  E.  Rep.  733. 

The  record  shows  that  on  the  twenty-seventh  of  March,  1874,  pennission 
in  writing  was  given  by  the  executor  of  Tait  and  the  legatees  to  the  asylum 
authorities  to  remove  such  improvements  as  they  might  thereafter  put  upon 
the  premises,  and  no  claim  is  made  by  the  defendants  to  any  of  the  improve- 
ments which  were  made  after  that  date;  but  to  ail  the  improvements  on  the 
premises  at  that  time  they  do  claim  to  be  entitled  as  a  part  of  the  freehold* 
and  their  claim  is  well  founded.  Bffinger  v.  Hall,  81  Ya.  94.  The  terms 
of  the  lease,  as  we  have  said,  are  unambiguous.  There  is  nothing  doubt- 
ful about  it;  its  legal  import  is  unquestionable.  Any  doubt  as  to  ''the  ex- 
tent and  manner"  of  the  contract  arises,  not  from  reading  the  deed,  but  the 
evidence  as  to  the  alleged  contemporaneous  parol  agreement.  Nor  can  we 
look  to  the  deed  of  lease  from  Tait  to  the  agent  of  the  freedmen's  bureau, 
because  that  is  a  wholly  different  transaction,  between  different  parties,  and 
having  no  connection  whatever  with  the  deed  under  consideration.  And,  even 
if  this  were  not  so,  the  result  would  be  the  same,  for  no  right  was  given  the 
lessee,  by,  the  terms  of  that  deed,  to  remove  or  dispose  of  the  buildings  on  the 
premises  after  the  end  of  the  term.  Indeed,  the  legislature  itself,  in  the  act 
of  June  7, 1870,  establishing  the  Central  Lunatic  Asylum,  recognized  that 
the  state  was  entitled  only  to  the  use  of  the  buildings  then  on  the  premiBes  as 
lessee,  and  that  the  title  was  in  Tait.  Acts  1869-70,  p.  189.  And  by  a  sub- 
sequent act,  passed  at  the  session  of  1873-74,  appropriating  money  for  the  pur- 
pose of  erecting  a  ward  in  the  asylum,  it  was  expressly  provided  that  no  por> 
tion  of  the  money  should  be  expended  on  the  buildings  then  existing;  and 
providing,  further,  that  the  right  to  sell  or  remove  the  buildings  to  be  erected 
under  the  provisions  of  the  act  should  be  obtained  from  the  lessor  by  the 
board  of  directors.  And  in  a  number  of  the  annual  reports  of  the  superin- 
tendent of  the  asylum,  which  by  consent  are  made  a  part  of  the  record  in  this 
case,  the  same  construction  was  put  upon  the  lease.  Nor  does  the  provision 
in  the  lease  binding  the  state  to  pay  the  taxes  on  the  buildings,  if  any  should 
be  assessed  thereon  during  the  term,  militate  against  this  view.  As  the 
buildings  were  occupied  by  the  state,  it  may  have  been  supposed  that  no  taxes 
would  be  assessed  upon  them.  At  all  events,  the  provision  does  not  give  the 
lessee  the  right  to  remove  the  buildings,  nor,  we  repeat,  does  it  occasion  any 
ambiguity  to  be  explained  by  parol  evidence.  If,  then,  the  deed  does  not  ex- 
press the  true  agreement  between  the  parties,  it  was  the  fdlly  of  the  state's 
agent  to  have  signed  it. 

The  circuit  court  ought,  therefore,  to  have  adopted,  as  the  basis  of  its  order, 
that  part  of  the  commissioners'  report  which  ascertains  the  sum  of  |p945  per 
annum  as  a  just  compensation  for  the  use  of  the  land,  and  the  buildings  which 
were  thereon  on  the  twenty-seventh  day  of  March,  1874,  instead  of  enterinff 
the  order  complained  of;  and  for  this  error  the  order  will  be  reversed,  and 
the  case  remanded  for  further  proceedings  in  conformity  with  this  opinion. 
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(MYa.  M) 

Lbsctsi  9.  Pedioo* 
(Supreme  Court  of  Appedlt  of  VirginUu    Jantuuy  12, 1888.) 

1.  MBOHAinO*8  LnN— BnTOBOBMBUT— RBOULA.BITT  ov  Pboobbduigs. 

In  prooeedingt  to  enforce  a  meohanic's  lien  the  zeootd  ahowed  the  filing  of  averl- 
lied  aoooont  of  the  number  and  price  of  the  materiala  fnmiahed,  accompanied  hj  a 
daim  for  a  lien  upon  aoertain  building  located  in  a  designated  town,  **with  somnoh 
land  therewith  as  shall  be  neoessanr  for  the  oonyenient  use  and  enjovment  of  the 
premises. "  and  the  service  of  anotfoe  of  claim  for  alien  and  of  motion  to  enforce  the 
same  at  the  first  daj  of  the  next  tenn,  both  of  which  notices  were  contained  in  one 
document.  JETeld,  that  under  Code  Va.  the  proceedings  were  regular,  though  the  mo- 
tion was  not  made  at  the  time  spedfled. 
t.  Bahb— Envobobhsitt— Siuh-ViLUB  OF  Pbopbbtt. 

In  proceedings  to  enforce  a  mechanic's  lien,  where  the  amount  of  the  debt  is  buta 
small  pn^lKurtion  of  the  value  of  the  whole  property  covered  by  the  lien,  it  is  proper 
to  decree  a  sale  for  cash  sufficient  to  pay  the  debt 

8.   Ck>MTRAOTS— COlTSTRUCnOH— QUAimTT. 

Plaintiff,  in  proceedings  to  enforce  a  mechanic's  lien,  had  contracted  to  erect  a 
building  for  the  def endimt.  and  to  furnish  the  brick  at  a  stipulated  price  per  thou- 
sand,''actual  count  of  brick  in  said  walls.**  jHetd,  that  the  brick»Bhould  be  counted 
numerically,  and  not  by  the  cubic  foot. 

HnrroN,  J.,  dissenting. 

Appeal  from  circuit  court,  Henry  county;  H.  M.  Fobd,  Judge. 

On  the  seventh  day  of  October,  1884,  A.  L.  Fedigo  filed  in  theckrk's  office 
of  Henry  county  oourt  the  follovring  account:  "Henry  C.  Lester,  in  account 
with  A.  L;  Pedlgo.  October  4th.  To  furnishing  and  laying  with  necessary 
materials  in  budding  tobacco  factory,  as  per  contract,  three  hundred  and 
twenty-four  thousand  brick,  at  ten  dollars  and  fifty  cents  per  thousand,  and 
penciling  same,  83,402.00.'^  The  account  was  properly  sworn  to,  and  accom- 
panying it  was  a  statement  of  a  claim  for  a  mechanic*s  lien  on  the  brick  fac- 
tory of  Henry  €•  Lester,  together  with  so  much  land  therewith  as  shall  be 
necessary  for  tbe  convenient  use  and  enjoyment  of  the  premises,  said  brick 
factory  being  located  in  Martinsville,  Henry  county,  Virginia,  on  the  north 
side  of  tbe  Chanville  &  New  Biver  Railroad.  There  was  served  on  the  said 
Lester  a  document  containing  a  notice  of  claim  for  a  lien  and  of  motion  to 
enforce  the  same  on  the  first  day  of  the  next  term  of  court.  From  a  decree 
in  plaintiff's,  favor  defendant  appealed. 

Whittle  dk  Anderson  and  Qerry  dk  QiUiam,  for  appellant.  A,  P.  Staplest  for 
appell^. 

Lact,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Henry 
county,  rendered  at  the  October  term,  1885.  Tbe  case  was  a  motion  in  the 
county  court  under  the  mechanic's  lien  law.  The  appellant  and  the  appellee 
entered  into  a  contract  on  the  twenty-first  of  May,  1884,  by  which  the  appellee 
agreed  to  lay  the  brick  which  he  was  to  make  into  the  walls  of  a  tobacco  fac- 
tory and  machine-shop,  the  size  of  the  building  to  be  thereafter  given,  and 
Lester,  the  appellant,  agreed  to  pay  to  Fedigo,  the  appellee,  "ten  dollars  and 
fifty  cents  per  thousand,  actual  count,  of  brick  in  said  walls, "  said  amount  to 
be  paid  as  soon  as  the  brick- work  was  completed.  And  the  agreement  sets 
forth  the  object  of  Lester  to  have  built  a  first-class  tobacco  factory  and  ma- 
chine-shop on  his  land  in  the  town  of  Martinsville,  and  the  object  of  Fedigo 
was  stated  to  be  **  the  just  consideration  of  S10.50  per  thousand  for  the  amount 
of  brick  in  said  building, "  and  the  tobacco  factory  was  to  be  completed  by  the 
fifteenth  day  of  October  next,  1884,  and  Fedigo  was  to  furnish  the  brick,  lime, 
sand,  etc.  The  machine-shop  was  dispensed  with  by  the  parties,  but  Fedigo 
completed  the  factory,  and  filed  his  claim  in  the  clerk's  office  under  the  me- 
chanic's lien  law  on  the  seventh  day  of  October,  1884,  and  gave  notice  to  en- 
force the  same  by  motion  before  the  county  court  on  the  first  day  of  the  No- 
vember term  following.  The  court  began  its  November  term  on  tbe  tenth 
day  of  November,  and  the  said  motion  was  called  and  docketed  on  that  day. 
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and  regularly  continued  from  day  to  day  until  the  fifteenth  day  of  the  month, 
and  sixtl)  day  of  the  term,  when  the  defendant  moved  to  quash,  and  demurred 
to  the  proceedings  as  is  stated,  which  motion  the  court  sustained,  and  dis- 
misseil  the  motion »  with  costs.  Upon  appeal,  the  circuit  court  reversed  the 
said  order  of  the  county  court,  and  plac^  the  case  upon  its  docket,  where  it 
was  tried,  and  a  decree  rendered  for  the  plaintiff  for  the  amount  of  his  claim. 
There  was  thereupon  an  appeal  to  this  court  from  the  said  decree. 

No  sufficient  reason  is  assigned  for  the  decision  of  the  county  court,  and 
the  action  of  the  circuit  court  was  plainly  right  in  overruling  the  same,  as  the 
proceedings  appear  to  have  been  perfectly  regular.  The  next  assignment  of 
error  in  the  decree  complained  of  relied  on  here  is  that  the  same  was  contrary 
to  the  evidence.  It  is  admitted  that  the  evidence  is  conflicting,  and  it  is  dis- 
tinctly so.  The  plaintiff  insisted  that  agreement  was  as  set  forth  above;  that 
by  the  contract,  the  plaintiff  was  to  receive  $10.50  per  thousand  for  the  bricks 
laid  in  the  walls,  actual  count  of  said  brick  in  said  walls,  and  $10.50  per  thou- 
sand for  the  brick  in  said  building.  It  was  claimed  by  the  defendant  that  th\s 
count  was  to  be  made  by  measurement  of  the  cubic  feet  and  a  certain  num- 
ber of  bricks  were  allowed  to  the  cubic  foot,  and  that  Pedigo's  bricks  were  of 
smaller  size,  and  would  not  come  up  to  the  standard  measurement.  This 
was  controverted,  on  the  other  hand,  and  the  plaintiff  proved  that  his  brick 
were  of  the  usual  size  in  that  locality;  that  some  brick  were  burnt  harder,  and 
so  would  be  smaller  than  others,  but  that  the  defendant  knew  well  the  size  of 
his  bricks,  and  by  the  contract  the  bricks  in  the  walls  were  to  be  paid  for  at  the 
price  of  $10.50  per  thousand.  The  principles  upon  which  this  appeal  must 
be  considered  here  are  well  understood.  The  evidence  is  conflicting,  and  the 
plaintiff  has  prevailed  in  the  lower  court.  The  decree  rendered  in  his  favor 
by  that  court  is  not  only  not  without  evidence,  but  is  in  accordance  with  the 
evidence  adduced  on  the  prevailing  side.  The  signification  sought  to  be  given 
to  the  terms  of  the  contract  prescribing  $10.50  per  thousand  tor  the  bricks, 
**  actual  count  of  brick  in  said  walls,"  and  "$10.50  per  thousand  for  the  amount 
of  brick  in  said  building,*'  as  to  the  measurement  and  the  requisite  number 
ber  of  bricks  by  the  usual  standard,  appears  to  be  excluded  by  the  terms  of 
the  contract.  The  parties  did  not  agree  to  be  bound  by  any  measurement, 
usual  or  unusual,  however,  well  understood  among  brick-men.  Their  con- 
tract was  for  "$10.50 per  thousand  for  actual  count  of  brick  in  said  walls," — 
**for  the  amount  of  brick  in  said  building. "  This  agreement  is  plain  and  dis- 
tinct, and  is  in  no  way  uncertain,  and  the  terms  of  the  contract  have  been 
enforced  in  the  court  below,  and  in  that  there  was  no  error. 

The  decree  for  the  sale  of  the  property  for  cash  enough  to  pay  the  debt  of 
the  plaintiff  was  not  a  sale  of  the  whole  property  for  cash,  as  the  said  debt 
constitutes  but  a  small  part  of  the  value  of  the  building,  and  does  not  violate 
the  ruling  of  this  court  in  Pairo  v.  Bethell,  75  Va.  883.> 

We  think  there  is  no  error  in  the  decision  of  the  court  below,  and  the  same 
must  be  affirmed. 

Lewis,  J.,  not  sitting;  Hinton,  J.,  dissenting. 

1  Judge  BuBKS,  in  delivering  the  opinion  of  the  court,  says:  **Th6  decree  direots  the 
sale  of  the  property  for  cash  sufficient  to  pay  the  complainant's  olaim,  the  costs  of  pro- 
ceedings and  expenses  of  sale,  and  as  to  the  residue  of  the  pnn^iase  money  on  a  orodit 
of  six  and  twelve  months  equal  installments.  The  terms  are  objected  to  D7  appellant 
as  unreasonable  and  inequitable;  and  we  are  of  the  opinion  that  the  objection  is  well 
founded.  *  *  *  The  general  rule  to  be  deduced  from  the  deoLsions  is  that  real  prop- 
erty of  value  should  be  sold  on  a  reasonable  credit,  unless  under  peculiar  droumstances; 
and  the  oircumstanoes,  to  take  the  case  out  of  the  general  role,  should  appear  by  the 
record." 
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(80  W.  Va.  606)  ^  ^ 

Laidley  V.  Central  Land  CJo. 

(Suprmne  Court  of  Api>eal8  of  West  Virginia.    November  96, 1887.) 

1.  Hu8BAin>  Aio)  Wife— C50NVBTANCB  TO  WiF»— Sbpabatb  Bbtatb. 

Where,  by  deed,  land  was  conveyed  direoUy  to  a  married  woman,  prior  to  the 
adoption  of  the  Code  of  1868  of  this  state,  such  conveyance  did  not  create  in  her  a 
separate  estate. 

8.  Same— CoNVBYANCB  to  Wipe— Estatb  Created. 

Under  such  conveyance,  the  hosband  became  entitled  to  a  freehold  estate  in  the 
land,  which  would  continue  at  least  during  the  joint  lives  of  the  husband  and  wife, 
with  remainder  in  fee  in  the  wife. 

8.  Ejectment— Title  to  Sufport. 

In  actions  of  ejectment,  where  both  the  plaintiif  and  defendant  derive  title  from 
the  same  third  person,  the  rule  is  well  settled  that  it  is  prima  fade  sufficient  for 
the  plaintiff  to  prove  such  common  derivation  of  title,  without  proving  that  such 
thira  person  had  title  to  the  land  in  controversy. 

4.  Same— Evidence— Defendant's  Title. 

Jn  such  case,  the  plaintiff  may  introduce  in  evidence  the  title  under  which  the  de- 
fendant claims,  without  impairing  his  right  to  quesUon  the  legal  effect  of  such  evi- 
dence. 
ft.  Deed— AcKNowLEDOMBNT— Married  Woman. 

The  fourth  point  in  the  syllabus  of  the  case  of  Blair  v.  Sayre,  29  W.  Va.  — ^  9  S. 
B.  Rep.  97,  approved  and  reaffirmed. 

6.  8amb. 

A  certificate  of  the  privy  examination  of  a  married  woman  in  the  f  ollowinff  words, 
(omitting  the  descriptive  portion,)  and  the  wife,  **beiiiff  examined  by  me  Tthe  jus- 
tice] privily  and  apart  from  her  husband,  and  having  the  deed  afor^aid  fullv  ex- 
plained to  her,  she  acknowledged  that  she  had  willingly  signed,  sealed,  and  deliv- 
ered the  same,  and  wished  not  to  retract  it,  **  Theld  to  be  fataUy  defective,  because  it 
does  not  show  that  the  wife  both  a€knowleaiged  the  deed  and  dedared  that  she  had 
willingly  executed  the  same. 

(Syllahus  by  the  Cawrt) 

Error  to  cirtftiit  court,  Cabell  county. 

/.  3.  Laidley  and  /.  H,  eft  /.  F,  Brotorif  for  plaintiff  in  error.    7.  ff.  Fer^ 
guson  and  Simms  eft  FnsloWt  for  defendant  in  error. 

8NTDER,  J.  Writ  of  error  to  a  judgment  pi^>nounced  December  22,  1884, 
by  the  circuit  court  of  Cabell  county,  in  the  case  of  John  B.  Laidley  against 
the  Central  Land  Company,  a  domestic  corporation.  The  action  is  ejectment, 
and  was  commenced  in  April,  1882,  to  recover  the  possession  of  240  acres  of 
land  in  the  city  of  Huntington,  Cabell  county,  in  which  the  plaintiff  claims  an 
estate  in  fee.  There  was  a  trial  by  jury  on  the  issue  of  not  guilty,  and  a  ver- 
dict and  judgment  for  the  defendant.  The  plaintiff  obtain^  this  writ  of  er- 
ror. Of  the  errors  assigned  by  the  plaintiff  in  error  it  is  only  necessary  to  no- 
tice the  two  following:  First,  that  the  court  erred  in  admitting  certain  evi- 
dence offered  by  the  defendant;  and,  second,  that  it  erred  in  refusing  to  give 
the  instruction  asked  for  by  the  plaintiff.  All  the  evidence  introduced  on  the 
trial  is  certified  in  the  record,  from  which  these  facts  appear:  By  deed  dated 
August  18,  1865,  Rebecca  J.  Everett  conveyed  to  Sarah  H.  G.  Pennybacker, 
in  fee,  the  land  in  controversy.  Befere  and  at  the  date  of  this  deed,  the  said 
Sarah  was  the  wife  of  John  M.  Pennybacker,  and  so  continued  to  be  until  the 
death  of  tbclatter,  which  occurred  May  5,  1881.  After  the  death  of  her  hus- 
band, the  said  Sarah,  by  deed  dated  January  26, 1882,  conveyed  said  land  in 
fee  to  the  plaintiff.  This  constitutes  the  documentary  evidence  of  the  plain- 
tiff's claim  of  title.  The  defendant's  claim  of  title  is  as  follows:  A  deed, 
dated  February  25, 1870,  duly  signed  and  sealed  by  said  John  M.  Pennybacker 
and  Sarah,  liis  wife,  purporting  to  convey  said  240  acres  of  land  to  C.  P.  Hunt- 
ington, in  fee,  and  with  covenants  of  general  warranty  of  title;  and  a  deed 
from  said  Huntington  to  the  defendant,  the  Central  Land  Company,  for  said 
land,  dated  October  16, 1871.  At  the  date  of  the  deed  from  Pennybacker  and 
v.4s.E.no.lO-— 46 
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wife  to  Huntington,  the  latter  was  placed  in  possession  of  said  land,  and  when 
Huntington  conveyed  to  the  defendant  he  placed  it  in  possession  of  the  land,  and 
the  said  Huntington  and  the  defendant  have  had  and  held  the  exclusive,  act- 
ual possession  of  the  land,  claiming  it  in  fee  under  their  respective  deeds 
aforesaid.  The  defendant  also  claims  some  interest  in  this  land  bj  yirtue  of 
a  certain  de^  from  Albert  Laidley  and  wife  to  Huntington,  and  bj  deed  from 
Huntington  to  the  defendant;  but  as  to  that  interest,  whatever  it  may  be, 
there  is  no  controversy  in  this  court,  and  therefore  it  will  not  be  considered 
by  us  on  this  writ  of  error. 

1.  In  July,  1872,  Mrs.  Pennybacker  brought  a  suit  in  equity  against  her 
husband  and  others,  in  the  circuit  court  of  Cabell  county,  to  have  the  pur- 
chase money  paid  for  the  240  acres  of  land  now  in  dispute  declared  to  be  her 
separate  estate.  In  her  bill  she  alleges  that  said  land  had  been  paid  for  by  her 
father,  and  conveyed  to  her  by  Bebecca  J.  Everett  by  the  deed  hereinbefore 
mentioned,  dated  August  18, 18i65.  She  claims  that  she  held  said  land  as  her 
separate  estate,  and  is  entitled  to  hold  the  proceeds  arising  from  the  said  sale 
thereof  to  her  own  separate  use,  free  from  the  control  or  debts  of  her  hus- 
band. In  this  suit  a  decree  was  entered,  granting  substantially  the  relief 
prayed  for  by  the  bill.  The  record  of  this  suit  was  offered  in  evidence  in  this 
case  by  the  defendant,  and  the  plaintiff  objected;  but  the  court  overruled  the 
objection,  and  allowed  the  said  record  to  be  read,  and  the  plaintiff  excepted. 
This  action  of  the  court  is  here  assigned  as  error.  The  only  purpose  for 
which  said  record  could  be  used  in  this  action  would  be  to  show  that  the  land 
now  in  controversy  was  the  separate  estate  of  Mrs.  Pennybacker,  and  thus 
subjected  her,  and  those  claiming  under  her,  to  the  bar  of  the  statute  of  limita- 
tions, regardless  of  her  coverture.  Section  8,  o.  104,  Code.  Whether  or  not 
Mrs.  Pennybacker  had  a  separate  estate  in  the  land  could  only  be  determined 
from  the  deed  which  conveyed  to  and  vested  in  her  the  title  to  the  land.  This 
was  the  deed  from  R.  J.  Everett  to  her,  which  was  already  in  evidence. 
This  deed  was  made  in  1865,  before  our  statute  (Code,  c.  66)  authorizing  the 
vesting  of  a  legal  estate  in  land  in  a  married  woman.  The  land  was  not  con- 
veyed to  a  trustee  for  the  use  of  Mrs.  Pennybacker,  but  to  her  directly.  This 
conveyance,  by  the  law  then  in  force  in  this  state,  immediately  upon  its  tak- 
ing effect,  vested  in  the  husband  of  Mrs.  Pennybacker  at  least  an  estate  for 
the  joint  lives  of  the  husband  and  wife,  with  a  remainder  in  fee  in  the  wife. 
Laughlin  v.  Fream,  14  W.  Va.  322;  DejametU  v.  Allen,  5  Grat.  499,  513;  1 
Minor,  Inst.  311,  312.  It  is,  therefore,  very  clear  that  this  record  was  not 
relevant  evidence  in  this  case  for  any  purpose,  and  consequently  the  court 
erred  in  admitting  it. 

2.  The  important  question,  and  the  one  principally  discussed  and  relied  on 
by  the  plaintiff  in  error  in  this  court,  is  the  ruling  of  the  court  on  the  instruc- 
tion to  the  jury.  The  said  instruction,  which  was  requested  by  the  plaintiff, 
is  as  follows:  "The  court  instructs  the  jury  that  the  deed  executed  by^J.  M. 
Pennybacker  to  C.  P.  Huntington,  bearing  date  the  twenty-fifth  day  of  Feb- 
ruary, 1870,  offered  in  evidence  by  the  plaintiff,  and  purporting  to  be  also 
signed  by  S.  H.  G.  Pennybacker,  and  purporting  to  be  also  acknowledged  by 
Sarah  H.  G. Pennybacker,  wife  of  ihk  said  John  M.  Pennybacker,  is  a  good 
deed  for  the  purpose  of  conveying  the  interest  of  John  M.  Pennybacker  in  the 
lands  therein  mentioned.  At^d  the  court  also  instructs  the  jury,  that  if  they 
find  from  the  evidence  that  the  said  Sarah  H.  G.  Pennybacker.  at  the  time  of 
the  execution  and  acknowledgment  of  said  deed,  was  the  wife  of  the  said 
John  M.  Pennybacker,  then  the  said  deed  is  not  valid,  so  far  as  it  purports  to 
be  her  deed,  and  does  not  convey  any  interest  she  may  have  had  in  said  land, 
and  cannot  operate  against  her  or  her  grantees  by  way  of  estoppel."  The 
court  gave  the  first  clause  of  said  instruction;  but,  upon  objection  by  the  de- 
fendant, refused  to  give  to  the  jury  the  seoond  clause,  including  all  that  part 
following  the  words  ''therein  mentioned."    The  defendant  in  error  oonteuds 
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that  because  the  plaintiff  below  put  the  deed  in  evidence  to  which  the  certifi- 
cate of  acknowledgment  refened  to  in  the  instruction  relates,  he  cannot  ques- 
tion or  impeach  said  certificate.  I  do  not  think  there  is  anything  in  this  con-* 
tention.  It  is  true,  the  plaintiff  did  offer  this  deed  and  the  certificate  thereon 
in  evidence,  but  when  he  did  so  he  stated  that  he  would  thereafter  ask  the 
court  to  instruct  the  jury  as  to  the  legal  effect  of  the  deed.  But  I  am  not  cer- 
tain that  it  was  at  all  necessary  to  accompany  the  introduction  of  the  deed  with 
such  statement.  It  seems  to  me  he  would  have  been  entitled  to  have  the 
court  pass  upon  the  legal  effect  of  the  deed  if  he  had  offered  it  in  evidence 
without  any  reservation.  The  facts  before  stated  show  that  both  the  plain- 
tiff and  the  defendant  claim  title  to  the  land  in  oontrovei-sy  under  the  same 
derivation  of  title.  They  both  claim  under  Mrs.  Pennybacker  as  their  com- 
mon grantor.  It  is  a  well-settled  rule  in  actions  of  ejectment  that,  where 
both  the  plaintiff  and  defendant  claim  under  the  same  third  person,  it  is 
prima  facie  sufficient  for  the  plaintiff  to  prove  such  common  derivation  of 
title,  withdut  proving  that  such  third  person  had  title.  2  Greenl.  Ev.  §  307; 
Harmon  v.  Hannah,  9  Grat.  146;  Boiling  v.  Teel^  76  Va.  487;  2  Minor,  Inst. 
869;  Newlin  v.  Osborne,  2  Jones,  (N.  C.^  164;  Wortham  v.  Cherry,  3  Head, 
468.  It  being  thus  proper  for  the  plaintiff  to  prove  a  common  source  of  title, 
it  follows  necessarily  that  he  may  introduce  the  title  under  which  the  defend- 
ant claims,  in  order  to  show  that  he  derived  his  title  from  the  common  source. 
Bedford  v.  Urquhart,  8  La.  239,  28  Amer.  Dec.  137;  Royston  v.  Wear,  3 
Head,  8.  Both  upon  principle  and  authority,  it  seems  to  me  that  the  plain- 
tiff  here  had  the  right  to  introduce  the  deeds  under  which  the  defendant  de- 
rived title,  without  in  any  manner  impairing  his  right  to  question  the  legal 
effect  of  such  deeds.  In  fact,  generally,  when  a  common  origin  of  title  is  es- 
tablished, the  only  question  which  can  arise  is  the  validity  or  legal  effect  of 
the  deeds  under  which  the  respective  parties  claim. 

The  certificate  of  acknowledgment  referred  to  in  the  instruction,  and  which 
is  immediately  preceded  by  a  proper  acknowledgment  of  the  deed  by  the  hus- 
band, John  M.  Pennybacker,  on  the  same  day  and  before  the  same  officer,  is  as 
follows:  *' State  of  West  Virginia,  County  of  Cabell.  Personally  came  be- 
fore me,  the  undersigned  recorder  of  the  county  and  state  aforesaid,  Sarah  H. 
G.  Pennybacker,  wife  of  the  above-mentioned  John  Pennybacker,  and  party 
to  the  foregoing  deed,  and,  being  examined  by  me  privily  and  apart  from  her 
husband,  and  having  the  deed  aforesaid  fully  explained  to  her,  she,  the  said 
Sarah  H.  G.  Pennybacker,  acknowledged  that  she  had  willingly  sign^,  sealed, 
and  delivered  the  same,  and  wished  not  to  retract  it."  A  comparison  of 
this  certificate  with  that  in  Blair  v.  8ayre,  29  \7.  Va.  — ,  2  S.  E.  Rep, 
97,  will  show  that,  if  the  words  "executed  the  same,  and  does  not  wish  to 
retract  it,"  are  substituted  for  the  words  "signed,  sealed,  and  delivered  the 
same,  and  wished  not  to  retract  it,"  the  two  certificates  will  be  identical  in 
language  and  effect.  The  words  here  quoted  show  that  those  used  in  Blair 
V.  Sayre  are  more  like  the  language  of  the  statute  than  are  the  words  of  the 
certificate  in  this  case;  and  this  court  unanimously  held  the  certificate  in  the 
former  case  fatally  defective.  This  decision,  so  unanimously  made  on  a  ques- 
tion distinctly  presented  and  fully  considered  by  the  court,  ought  to  be,  and 
ordinarily  would  be,  held  conclusive  upon  this  court  in  subsequent  cases  pre- 
senting the  same  point;  but  the  counsel  for  the  defendant  in  error  here  earn- 
estly insist  that  that  decision  is  a  plain  departure  from  the  law  of  this  state,  as 
settled  by  a  long  and  unbroken  line  of  decisions,  both  in  the  appellate  courts 
of  Virginia  and  this  state,  and  therefore  they  ask  us  to  reconsider  and  over- 
rule that  decision,  in  view  of  the  great  mischief  that  may  result  from  it  J^ot- 
Withstanding  the  fact  that  most  of  the  cases  relied  on  by  counsel  to  impeach 
that  decision  were  considered  and  reviewed  in  the  opinion  in  that  case,  we 
have  concluded  that  the  importance  of  the  question,  and  the  very  earnest  and 
"■elaborate  arguments  of  counsel,  are  sufficient  to  Justify  us  in  reviewing  that 
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decision,  and  ascertaining  whether  or  Qot  it  is  either  unsound  in  principle  or 
in  conflict  with  the  decisions  theretofore  made  in  Virginia  and  this  state. 

The  certificate  here  is  dated  February  25, 1870,  and  is,  therefore,  governed 
by  our  Code  of  1868.  The  fourth  section  of  chapter  73  of  said  Code  provides 
that  when  a  husband  and  wife  have  signed  a  writing  purporting  to  convey 
real  estate,  the  wife  may  appear  before  the  recorder  or  other  officer  therein 
designated,  *'and  if,  on  being  examined  privily,  and  apart  from  her  husband, 
by  such  recorder,  (or  other  officer,)  and  having  such  writing  fully  explained 
to  her,  she  acknowledge  the  same  to  be  her  act,  and  declare  that  she  has  will- 
ingly executed  the  same,  and  does  not  wish  to  retract  it,  such  privy  exami- 
nation, acknowledgment, and  declaration  shall  then  be  recorded,"  etc.  And 
in  order  that  there  may  be  no  excuse  for  the  failure  to  fully  carry  into  effect 
the  commands  of  this  statute,  the  form  of  the  required  certificate  is  given  in 
the  statute,  using  the  identical  words  above  quoted.  This  statute,  it  will  be 
observed,  is  imperative  in  its  commands,  and  requires  two  things  to  be  done 
by  th^  oflScer:  (1)  The  privy  examination  of  the  wife  by  him;  and  (2)  the 
full  explanation  of  the  deed  by  him  to  the  wife,  during  such  privy  examina- 
tion. And  it  requires  three  separate  and  distinct  things  to  be  done  by  the 
wife  during  her  privy  examination:  (1^  Her  acknowledgment  of  the  deed  to 
be  her  act;  (2)  her  declaration  that  she  nad  willingly  executed  the  deed;  and 
(8)  her  declaration  that  she  does  not  wish  to  retract  it.  Conceding  that  the 
words  "signed,  sealed,  and  delivered  the  same,  and  wished  not  to  retract  it," 
found  in  the  certificate  of  Mrs.  Pennybacker,  are  the  equivalent  of  the  words 
"executed  the  same  and  does  not  wish  to  retract  it,"  used  in  the  statute,  an 
analysis  of  the  certificate  will  show  that  it  contains  only  the  following  re- 
quirements of  the  statute:  (1)  The  privy  examination  of  the  wife  by  the  of- 
ficer; (2)  the  full  explanation  of  the  deed  by  him  to  her;  and  of  the  things 
required  to  be  done  by  the  wife:  (1)  Her  acknowledgment  that  she  had  ex- 
ecuted the  deed;  and  {2)  that  she  wished  not  to  retract  it.  Thus  it  will  be 
noticed  that  the  certihcate  wholly  omits  the  important  requirement.  —  her 
declaration  that  she  had  executed  the  deed.  Or,  if  it  be  claimed  that  the 
word  "acknowledge"  should  be  interpreted  to  mean  "declared,"  then  it  will 
be  shown  that  the  essential  requirement  that  she  acknowledged  the  deed  is 
wholly  omitted.  It  will  not  be  contended,  I  apprehend,  by  any  one,  even 
according  to  the  most  liberal  construction  of  this  statute,  that  any  court  would 
be  justified  in  holding  a  certificate  which  wholly  omitted  either  of  th:;se 
requisites  a  substantial  compliance  with  the  statute.  That  such  omission 
would  be  fatal,  appears  not  only  from  the  fact  that  the  statute  positively  re- 
quires the  insertion  of  both  of  them  in  the  first  place,  but  in  a  subsequent  por- 
tion of  the  statute  it  in  direct  terms  repeats  that  "such  privy  examination, 
acknowledgment^  and  declaration  shall  be  recorded, "  etc.  Here  both  of  these 
requirements  are  not  only  inserted  as  separate,  different,  and  distinct  from 
each  other;  but  that  that  fact,  and  the  absolute  importance  of  both  of  them, 
might  be  emphasized,  the  statute  repeats  them  as  separate  and  different  pro- 
visions, and  connects  them  by  the  conjunctive  word  "and."  It  seems  to  me, 
therefore,  that  by  no  fair  or  recognized  rule  of  construction  can  either  of  these 
positive  provisions  of  the  stiitute  be  wholly  omitted,  without  making  the  cer- 
tificate fatally  defective;  and  for  the  same  reasons  it  would  be  wholly  inad- 
missible, and  do  equal  violence  to  the  settled  rules  of  construction,  to  attempt 
to  blend  these  two  provisions  into  one,  and  thereby  make  the  word  "ac- 
knowledged" perform  the  double  office  and  incongruous  duty  of  standing  for 
itself  and  also  the  word  "declared." 

So  much  upon  reason  and  the  interpretation  of  the  statute.  It  is  contended, 
however,  that  this  interpretation  of  the  statute  is  in  positive  conflict  with 
the  settled  law,  as  established  by  the  uniform  course  of  the  decisions  in  Vir- 
ginia and  this  state.  All  the  Virginia  decisions  referred  to  by  the  counsel 
For  the  defendant  in  error  on  this  point,  except,  I  believe,  two.  are  cited  and 
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commented  upon  by  this  court  in  Blair  v.  8ayre,  supra.  These  two  are  Hairs- 
ion  V.  RandolpTiSf  12  Leigh,  445,  and  &rove  v.  Zumhro,  14  Grat.  501.  I 
sliall  now  notice  the  cases  relied  on  by  the  defendant  in  error,  beginning  with 
Langhome  v.  Hohson,  4  Leigh,  224,  decided  in  1833,  under  the  statute  of 
1792.  The  statute  required  that  the  wife,  on  being  examined  privily  and 
apart  from  her  husband,  *' shall  declare  that  she  willingly  signed  and  sealed 
the  said  writing,  then  to  be  shown  and  explained  to  her  by  them,  (the  commis- 
sioners,) and  consenteth  that  it  may  be  recorded;"  and  that  the  commission- 
ers shall  certify  *'such  privy  examination  by  them,  and  of  such  declaration 
made  and  consent  yielded  by  her. ''  The  certificate  in  this  case  stated  that  the 
wife  had  been  examined  privily  and  apart  from  her  husband;  that  she  acknowl- 
edged the  deed  to  be  her  act,  and  declared  she  did  the  same  freely  and  volun- 
untarily;  also  relinquished  her  right  of  dower  in  the  land  mentioned  in  the 
said  deed,  and  was  willing  that  the  deed  should  be  recorded.  It  will  be  seen 
that  here  there  was  not  only  a  substantial,  but  almost  a  literal,  compliance 
with  the  statute,  which,  it  will  be  seen,  simply  required  the  certificate  to  show 
the  privy  examination,  the  declaration,  and  the  consent  of  the  wife.  In  this 
case  no.  opinion  was  given,  and  what  appears  is  merely  the  statement  of  the 
reporter. 

The  "next  is  Tod  v.  Baylor ,  4  Leigh,  498,  and  was  also  a  construction  of  the 
aforesaid  act  of  1792.  The  certificate  showed  the  privy  examination,  the  ac- 
knowledgment that  the  deed  was  free  and  voluntary,  and  that  the  wife  was 
willing  the  same  should  be  recorded.  Cabr,  J.,  in  his  opinion  in  this  case, 
says:  "It  was  contended  strongly  that  the  certificate  must  state  also  that  the 
deed  was  shown  and  explained  to  the  feme;  but  this  seems  to  me  to  be  add- 
ing to  the  requisitions  of  the  law.  It  is  clear  that  the  commissioners  are  di- 
rected to  show  and  explain  the  deed  to  her,  on  her  privy  examination;  but 
this  need  not  be  certified,  for  the  law  expressly  limits  the  certificate  to  the 
privy  examination,  the  declaration,  and  the  consent."    4  Leigh,  508. 

The  next  is  Hairston  v.  Randolphs^  12  Leigh,  445.  This  case  was  decided 
in  1841,  under  the  statute  of  1814.  The  form  of  the  certificate  given  in  this 
statute  is  the  same  as  our  present  statute,  before  given,  except  that  for  the 
words  "executed  the  same,  and  does  not  wish  to  retract  it,"  in  the  latter,  the 
words  "signed,  sealed,  and  delivered  the  same,  and  wished  not  to  retract  it," 
are  substituted  in  the  act  of  1814.  The  certificate  in  this  case  stated  that  the 
wife  "personally  appeared  before  us,  and  separately  and  apart  from  her  hus- 
band, and  acknowledged  that  she  had  willingly  executed  the  said  deed  on  her 
part,  and  wished  not  to  retract  it."  This  certificate  was  held  to  be  fatally  de- 
fective both  by  the  court  below  and  the  appellate  court.  In  delivering  the 
opinion  of  the  latter  court,  Allen,  J.,  says:  "The  certificate  of  the  justices 
must  show  that  the  feme  personally  appeared  before  them;  that  she  was  ex- 
amined privily  and  apart  from  her  husband,  and,  having  the  deed  fully  ex- 
plained to  her,  she  acknowledged  it  to  be  her  act  and  de^,  and  declared  she 
had  willingly  signed,  sealed,  and  delivered  the  same,  and  that  she  wished  not 
to  retract  it.  It  is  conceded  that  though  the  form  of  the  certificate  is  given, 
if  it  is  to  the  same  effect,  though  not  in  the  same  words,  it  is  sufficient.  But 
the  certificate  must  show  that  everything  was  done  which  is  required  by  the 
law  to  be  done."    Hairston  v.  Rarulolphs,  12  Leigh,  459. 

The  next  case  is  Siter  v.  McClanachan,  2  Grat.  280,  which  was  decided 
under  the  CJode  of  1819,  by  three  judges,  one  of  whom  delivered  an  opinion,  in 
the  conclusion  only  of  which  one  of  the  others  concurred,  and  the  third  dis- 
sented. The  certificate  in  this  case,  according  to  all  the  previous  Virginia  cases, 
was  fatally  defective.  All  that  appears,  either  in  the  arguments  of  counsel 
or  the  opinion  as  reported,  in  regard  to  this  certificate,  is  in  theopinion,  where 
Baldwin,  J.,  says:  "There  is  no  substance,  I  think,  in  the  objection  taken 
to  the  certificate  by  the  justices  of  the  privy  examination  of  the  feme.  They 
certify  that  she  was  examined  *  separately  and  out  of  the  hearing  of  her  hus- 
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band.*  This  I  consider  equivalent  to  the  worda  used  in  the  form  given  by 
the  statute,  *  privily  and  apart  from  her  husband . '  "  This,  however,  was  not  the 
real  objection  to  this  certificate,  which  is  quoted  in  full  in  Blair  v.  8ayre, 
But  for  the  reasons  given  in  that  case,  as  well  as  the  facts  here  stated,  I  do 
not  consider  that  case  as  an  authority  against  the  decision  of  this  court  in 
Blair  V.  8ayre,  supra. 

The  only  other  Virginia  case  relied  on  by  the  counsel  for  the  defendant  in 
error  is  Grove  v.  Zumbro,  14  Grat.  501,  decided  in  1858,  under  section  15,  c.  99, 
1  Rev.  Code  1819.  The  syllabus  in  that  case  is  as  follows:  "The  certificate 
of  the  court  of  the  acknowledgment  of  a  feme  covert  should  show  the  privy 
examination  of  the  wife;  her  declaration  that  she  did  freely  and  willingly  se^ 
and  deliver  the  said  writing,  and  wished  not  to  retract  it;  and  that  she  then 
acknowledged  said  toriting  so  again  shovm  to  her  to  he  her  act.  If  it  omits 
the  fact  •  that  she  did  not  wish  to  retract  it,*  it  is  fatally  defective."  This 
certificate  was  held  bad  both  by  the  circuit  court  and  the  court  of  appeals.  In 
the  opinion  of  the  court  in  this  case,  Monourb,  J.,  says:  **  At  common  law, 
a  married  woman  is  considered  to  be  under  the  power  of  her  husband,  and  can 
make  no  valid  deed  or  other  contract.  The  statute  law  enables  her  to  convey 
her  interest  in  real  estate  in  a  certain  mode  prescribed  mainly  with  a  view  U} 
protect  her  against  the  coercion,^  persuasion,  or  deception  of  her  husband.  It 
has  long  been  held  that  the  requisitions  of  the  statute  need  not  llteraUy,  but 
must  substantially,  be  complied  with.  To  demand  a  literal  compliance  with 
them  would  be  unnecessarily  to  obstruct  the  alienation  of  property,  and  throw 
a  cloud  over  titles.  To  dispense  with  the  substance  of  any  of  them,  would 
be  to  deprive  the  wife  of  some  of  those  safeguards  which  the  law  has  pro- 
vided for  her  protection."     Ghrove  v.  Zumbro,  14  Grat.  513. 

I  have  thus  referred  in  detail  to  all  the  Virginia  cases  relied  on  by  counsel 
for  the  defendant  in  error,  which  have  any  miiteriai  relevancy  to  the  question 
under  consideration,  and  none  of  them,  at  least  so  far  as  the  points  actually 
decided  by  them  go,  are  at  all  in  conflict  with  the  decision  of  this  court  in 
Blair  v.  Sayre,  except  Siter  v.  McClanachan,  which,  for  the  reasons  before 
given,  is  not  entitled  to  any  serious  consideration  as  an  authority  on  the 
question  here  involved.  There  may  be  expressions  of  the  individual  judges 
in  some  of  the  opinions  in  these  cases  which,  if  detached  and  read  without 
reference  to  the  context  and  the  facts  in  the  particular  case  to  which  they  re- 
fer, might  seem  to  express  views  in  some  respects  in  conflict  With  the  decision 
in  Blair  v.  Sayre;  but  they  cannot  be  considered  as  establishing  any  prece- 
dent for  the  guidance  of  any  court  as  to  any  doctrine  which  is  not  consistent 
with  everything  decided  in  that  case.  There  are  two  decisions  by  this  court, 
made  prior  to  that  of  Blair  v.  Sayre,  which,  in  my  judgment,  decided  the 
very  question  involved  in  that  case,  and  were  therefore  binding  authorities 
for  the  decision  in  that  case.  They  are  McMullen  v.  Eagan,  21  W.  Va.  233, 
and  Laidley  v.  Knight,  23  W.  Va.  735.  The  certificate  in  the  first  of  these 
cases  states  that  the  husband  and  wife,  whose  names  were  signed  to  the  deed, 
appeared  before  the  officer,  "and  acknowledged  the  same  to  be  their  act  and 
deed;  and  the  said  Mary  F.  Eagan,  being  by  me  examined  privily  and  apart 
from  her  said  husband,  and  having  the  vrriting  aforesaid  fully  explained  to 
her,  she,  the  said  Mary  F.  Eagan,  declared  that  she  had  willingly  executed 
the  same,  and  does  not  wish  to  retract  it."  And  the  certificate  in  the  second 
case  is  in  precisely  the  same  form,  except  thai;  in  lieu  of  the  phrase,  "declared 
that  she  had  willingly  executed  the  same,"  this  uses  the  words,  "declared  that 
she  had  willingly  signed,  sealed,  and  delivered  the  same. "  The  only  difference 
is  the  substitution  of  "signed,  sealed,  and  delivered"  for  the  word  "executed." 
In  both  of  these  cases,  the  certificates  were  held  to  be  fatally  defecMve.  for  the 
reason  that  they  failed  to  show  that  the  wife,  during  the  privy  examination, 
had  acknowledged  the  deed,  as  well  as  declared  that  she  bad  willingly  exe- 
cuted the  same,  and  did  not  wish  to  retract  it    Grben,  J  ,  In  delivering  the 
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Opinion  of  the  court  in  the  first  case,  says:  ''If  the  certificate*  as  in  this  case,  * 
shows  that  the  deed  was  acknowledged  by  the  hasband  and  wife  together, 
though  it  shows  that  there  was  a  subsequent  privy  examination  and  a  com- 
pliance with  every  other  requisite  of  the  statute,  yet  such  certificate  is  fatally 
defective,  and  the  deed  is  void  so  far  as  it  operates  to  convey  any  interest  of 
the  wife;"  citing  Allen  v.  Shortridge,  1  Duv.  34,  and  Dewey  y.  Campau,  4 
Mich.  565;  McMullen  v.  Bagan,  21 W.  Va.  245. 

In  the  second  case,  Woods,  J.,  in  the  opinion  of  the  court,  after  referring  to 
the  rule  of  law  which  requires  all  the  provisions  of  the  statute  to  be  substan- 
tially complied  with,  says:  "What  are  these  requisites?  That  she  must  ap- 
pear before  the  proper  officer;  she  must  be  by  him  examined  privily,  and  apart 
from  her  husband;  the  deed  must  be  fully  explained  to  her;  then  she  must 
acknowledge  the  deed  to  be  her  act;  sTie  must  then  make  two  declaration»f 
viz.,  that  she  had  willingly  executed  the  same,  and  that  she  does  not  wish  to 
retract  it.  ♦  •  *  All  these  things  are  absolutely  necessary,  before  a  mar- 
ried woman  can  pass  the  title  to  her  real  estate;  and  the  certificate  must  show 
on  its  face  that  every  one  of  these  things  has  been  substantially  done;  and  if 
the  certificate  fails  to  show  that  they  have  been  done,  it  matters  not  that  they 
have  in  fact  been  done,  for  the  deed  will  nevertheless  be  void  as  to  her." 
Laidley  v.  Knight,  23  W.  Va.  741. 

In  these  cases  it  is  expressly  decided  that  the  certificate,  as  to  the  wife, 
must  not  only  show  that  she  acknowledged  the  deed,  but  that  she  declared  she 
had  willingly  executed  the  same,  and  that  she  did  not  wish  to  retract  it.  It 
must  contain  the  acknowledgment  and  two  declarations.  Each  of  these  are 
separate,  different,  and  distinct  requirements  of  the  statute.  They  are  mat- 
ters of  substance,  and  not  form;  and  therefore,  unless  the  certificate  shows 
upon  its  face  that  each  and  all  three  of  them  have  been  complied  with,  it  is 
void  as  to  the  wife.  In  the  case  at  bar,  the  certificate  whdly  omits  at  least 
one  of  these  essential  requisites;  it  simply  certifies  that  Mrs.  Penny  backer 
** acknowledged  that  she  had  willingly  signed,  sealed,  and  delivered  the  same, 
and  wished  not  to  retract  it."  Here  there  is  no  declaration  at  all;  yet  the 
statute  requires  that  there  ahould  be  two  declarations.  If,  as  suggested  by 
counsel  for  defendant  in  error,  we  take  the  word  "acknowledged"  to  mean 
"declared,"  then  this  certificate  will  be,  in  form  as  well  as  in  effect,  just  ex- 
actly what  the  certificates  were  in  the  cases  of  McMullen  v.  Eagan  and  Laidr 
ley  V.  Knight,  In  both  of  those  cases  the  word  "declared"  was  used,  and  the 
word  "acknowledged"  omitted.  If,  as  contended  in  this  case,  these  words 
are  synonymous,  and  the  use  of  the  one  should  be  construed  as  the  equivalent  of 
both,  then  the  same  could  have  been  done  in  those  cases,  and  the  word  "de- 
clared" ought  to  have  been* made  to  perform  the  offices  of  both  the  word  "de- 
clared" and  the  word  "acknowledged"  yet  this  court  in  those  cases  held  that 
this  could  not  be  done,  but  tbe  use  of  both  words  was  essential  and  the  omis- 
sion of  either  was  fatal.  If  acknowledged  is  held  to  take  the  place  of  declared, 
then  the  acknowledgment  would  be  whoDy  wanting;  and  if  it  be  held  to 
mean  acknowledged,  then  the  declaration  will  be  wholly  wanting.  Unless, 
therefore,  it  can  be  made  to  perform  the  functions  of  both  words,  one  of  the 
essentials  of  a  valid  certificate  is  wanting;  and,  if  we  hold  that  it  can  perform 
this  double  function,  we  hold,  in  effect,  that  a  full  compliance  with  one  of  these 
two  essential  requisites  of  the  statute  is  equivalent  to  a  compliance  with  both. 
This  would  be,  in  effect,  to  eliminate  one  of  the  requirements  of  the  statute, 
which  all  the  decisions  of  the  appellate  court  of  Virginia  and  of  this  state  hold 
cannot  be  done. 

In  Pickens  v.  Kinsely,  29  W.  Va.  — ,  the  certificate  shows  that  the  wife 
"being  examined  by  me  [the  justice]  privily,  and  apart  from  her  husband, 
and  having  the  deed  fully  explained  to  her,  she  [the  wife]  acknowledged 
the  said  writing  to  be  her  act,  and  declared  she  had  willingly  acknowledged 
the  Siitt^,  and  did  Bot  wish  to  retract  it."    This  court  held  that  the  word 
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^'acknowledgedt"  as  here  used,  was  the  equivalent  of  the  word  '^executed,'*  and 
that,  therefore,  the  certificate  was  a  substantial  compliance  with  the  statute. 
It  will  be  noticed  that  both  thf  acknowledgment  and  the  two  required  declara- 
tions are  formal  and  complete  in  this  certificate.  I  do  not  see  that  this  case 
has  any  material  bearing  on  the  case  before  us,  except  that  it  sustains  the 
doctrine  that  a  substantial  compliance  with  the  statute  is  sufficient, — a  doc- 
trine which  is  conceded  in  all  that  has  been  said  in  this  opinion. 

My  conclusion,  therefore,  is  that,  both  upon  reascri  and  authority,  the  d^ 
cision  of  this  court  in  Blair  v.  8ayre  was  right,  and  the  principles  therein  an- 
nounced are  approved  and  reaffirmed.  Upon  the  authority  of  that  decision, 
and  for  the  reasons  hereinbefore  given,  I  am  of  opinion  that  the  certificate  of 
acknowledgment  of  Mrs.  Penny  backer  to  the  deed  dated  February  25,  1870, 
and  referred  to  in  the  instruction  requested  by  the  plaintiff,  is  fatally  defective; 
and  that,  therefore,  the  circuit  court  erred  in  refusing  to  give  to  the  jury  the 
whole  of  said  instruction,  as  requested  by  the  plaintiff.  For  the  reasons 
aforesaid,  the  judgment  of  said  court  must  be  reversed,  the  verdict  of  the 
jury  set  aside,  and  a  new  trial  awarded. 

Johnson,  Qbeen,  and  Woods,  JJ.,  concurred. 

(84   Va.  259) 

Richardson  et  ah  v.  Seeyers'  Adm'b. 
{Sfwpreme  Court  of  Appeals  of  Vinrginia.   January  5, 1S88.) 

1.  Bakkbuftct— JuBisDionoiT— Imfbachmjsnt  of  Dbcbbe. 

It  appeared  afiOrmatively  of  record  that  the  United  States  district  court  8ittiii|^  in 
bankruptcy  upon  the  application  of  one  person  had  no  jurisdiction  over  the  lands  of  an- 
other person  not  surrendered  in  that  court,  and  against  which  the  bankrupt  had  no 
daim.  Held,  that  it  was  therefore  incompetent  to  make  a  decree  fizinff  and  attach- 
ing liens  upon  the  latter;  and  its  judgment  to  that  effect  was  void  and  properly  so 
held  by  the  circuit  court,  when  such  decree  was  called  in  question  by  a  person  not 
a  party  to  the  bankruptcy  proceedings. 

9.  Gift— Advancbmbnt. 

An  agreement  by  a  father-in-law  with  his  son-in-law  to  the  effect  that  a  part  of 
certain  purchase  money  should  be  retained  by  the  latter  as  follows:  ^And  one 
other  fuU  fourth  part  thereof,  with  interest  from  •  •  ♦  was  to  be  retained  by 
the  said  fson-in-lawl  f or  the  benefit  of  his  wife  and  children  as  an  advancement  by 
said  [father-in-law, "]  Tield  to  create  no  trust  in  the  son-in-law,  but  to  be  a  giit  for 
his  benefit,  because  of  his  wife  and  children. 

Appeal  from  circuit  court,  Clarke  county. 

John  D.  Richardson  and  others  appeal  from  a  decree  entered  in  a  suit  against 
the  administrator  of  Henry  See  vers. 

M,  McCormick  and  8,  J.  C,  Mooret  for  appellants.  A.  i2«  PendleUmt  Mo- 
Donald  (X:  Moore^  and  Holmes  Conrad^  for  appellee. 

Lagt,  J.  This  is  an  appeal  from  two  decrees  of  the  circuit  court  of  Clarke 
county,  rendered,  respectively,  on  the  sixteenth  day  of  May,  1884,  and  the 
thirteenth  day  of  October,  1885.  The  suit  was  brought  to  enforce  a  judgment 
lien  in  favor  of  the  appellee  against  the  lands  of  John  D.  Richardson,  deceased. 
An  account  of  liens  was  ordered,  taken,  and  reported  to  the  court,  and  among 
these  a  lien  in  favor  of  the  children  of  John  D.  Richardson  for  a  large  amount, 
aggregating,  principal  and  interest,  $21,321.80,  as  of  June  1, 1883,  and  it  is 
concerning  this  lien,  reported  by  the  commissioner  for  the  consideration  of  the 
court,  that  this  controversy  has  arisen.  The  history  of  this  claim  on  the  part 
of  the  appellants,  the  children  of  John  D.  Richardson,  is  as  follows:  On  the 
second  day  of  May,  1848,  the  father-in-law  of  John  D.  Richardson,  deceased, 
made  an  agreement  with  the  said  John  D.  Richardson  and  one  T.  P.  Pendle- 
ton, another  son-in-law,  that  the  said  father-in-law,  who  was  John  Richard* 
son,  agreed  to  sell  to  tlie  said  sons-in-law  large  property  owned  by  him,  con* 
sisting  of  870  acres  of  land  and  valuable  personal  property  of  large  amount,  at 
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;i  V.I  Illation  to  be  made  by  certain  named  persons,  which  should  be  the  pur- 
chase price  of  the  said  property.  And  then  the  said  T.  P.  Pendleton  and  John 
D.  Richardson,  sons-in-law  of  the  said  John  Richardson,  were  first  to  pay  all 
the  debts  of  the  said  John  Richardson,  including  $6,000  to  be  paid  to  the  wife 
of  tlie  said  John  Richardson,  with  interest  from  the  date  of  the  contract,  to- 
wit,  the  second  day  of  May.  1848,  to  be  secured  on  the  lands  sold;  96,000  to 
be  paid  to  T.  P.  Pendleton,  with  interest  from  second  day  of  May,  1848;  "and 
it  was  further  agreed  that  after  the  payment  of  all  the  debts  and  liabilities  of 
the  said  John  Richardson  out  of  the  residue  of  the  consideration  as  aforesaid, 
one  full  fourth  part  thereof,  toith  interest  from  tJie  said  second  day  of  May, 
1848,  was  to  be  retained  and  held  by  the  said  Thornton  P.  Pendleton  for  the 
benefit  of  his  wife  and  children,  as  an  advancement  by  said  John  Richardson 
to  them;  and  one  other  full  fourth  part  thereof,  with  interest  from  the  second 
day  of  May,  1848,  was  to  he  retained  by  the  said  John  D,  Richardson  for  the 
benefit  of  his  wife  and  children,  as  an  advancement  by  said  John  Richard- 
son to  them;**  and  the  other  two-fourths  to  be  paid  by  the  said  sons-in-law  to 
the  said  John  Richardson,  on  request,  with  interest  thereon  from  the  s^id  sec- 
ond day  of  May,  1848.  The  said  contract  has  been  lost  or  destroyed,  and  is 
not  produced  in  the  record ;  but  the  foregoing,  taken  from  the  will  of  John 
Richardson,  is  admitted  on  all  hands  to  be  correct,  its  terms  being  recited  in 
full  and  reiterated  in  the  will.  John  Richardson  died,  and  T.  P.  Pendleton 
and  John  D.  Richardson  divided  the  land.  T.  P.  Pendleton  subsequently 
filed  his  petition  in  bankruptcy  in  the  United  States  district  court  for  the 
Western  district  of  Virginia,  in  which  court  all  of  his  property  was  surren- 
dered. 

On  the  sixteenth  day  of  December,  1882,  the  said  court  rendered  a  decree,  (In 
re  Pendleton,)  by  which,  after  proceeding  to  ascertain  and  adjudge  the  Mens 
resting  upon  the  real  estate  of  T.  P.  Pendleton,  bankrupt,  involved  in  the 
cause,  being  about  485  acres  (as  the  said  decree  recites)  of  the  Fairfield  estate, 
and  upon  the  remaining  portion  of  said  Fairfield  estate,  being  about  485 acres, 
owned  by  J.  D.  !ftichardson,  did  order  and  decree  that  the  said  liens  binding 
said  two' tracts  of  land  were  as  in  the  order  stated  therein.  In  the  third  class 
placing  a  lien  and  charge  in  favor  of  T.  P.  Pendleton's  wife  and  children,  the 
,  said  wife  and  children  taking  share  and  share  alike,  upon  the  said  land  at  the 
amount  of  $20,462.26,  with  interest  on  $6,867.22.  part  thereof,  from  April 
30,  1881,  until  paid.  And  the  court  further  adjudged  that  tlie  shares  of  the 
Fairfield  estate  aforesaid  are  subject  to  a  lien  and  charge  in  favor  of  the  chil- 
dren of  J.  D.  Richardson,  on  like  principles,  for  $20,462.26,  with  interest  on 
$6,867.22,  part  thereof,  from  April  80,  1881,  until  paid.  And  that  these 
amounts  severally  decreed  were  liens  upon  the  whole  John  Richardson  land 
of  870  acres,  by  virtue  of  the  said  contract  of  May  2,  1848,  but  that  in  the  en- 
forcement of  the  same  the  wife  and  children  of  T.  P.  Pendleton  should  first 
subject  the  T.  P.  Pendleton  share,  and  the  children  of  John  D.  Richardson 
should  first  subject  the  John  D.  Richardson  share,  of  the  said  tract  of  land. 
And  having  tal^en  an  account  of  liens  on  John  D.  Richardson's  land,  author- 
ized and  empowered  the  several  parties  to  whom  moneys  were  to  be  paid  un- 
der the  order  to  proceed  to  enforce  their  claims  against  the  lands  of  said  John 
D.  Richardson,  known  as  a  part  of  Fairfield,  as  upon  a  judgment  of  that 
court. 

This  lien  so  established  having  been  reported  by  the  commissioner  in  this 
cause  for  the  judgment  of  the  circuit  court  of  Clarke  county,  with  the  remark 
tliat  "your  commissioner  does  not  feel  competent  to  decide  the  question  of  the 
jurisdiction  of  that  court  as  affecting  the  questions  now  before  your  honorable 
court;"  and  exception  being  taken,  the  circuit  court  of  Clarke  herein  held,  by 
decree  in  the  cause  on  the  sixteenth  Of  December,  1884,  "that  the  decree  of 
December  16,  1882,  of  the  United  States  district  court  in  Re  T,  P.  Pendleton^ 
Bankrupt,  filed  as  an  exhibit  in  this  cause,  is  not  an  adjudication  which  is  bind- 
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ing  or  an  estoppel  upon  the  parties  to  this  cause,  and  is  not,  therefore,  bind- 
ing to  establish  any  lien  in  favor  of  the  wife  and  children  of  T.  P.  Pendleton, 
or  the  children  of  J,  D.  Richardson,  on  the  lands  of  J.  D.  Richardson  involved 
in  this  cause.  But  the  court  is  further  of  opinion  that  under  the  will  of  John 
Richardson,  (and  his  agreeement  with  T.  P.  Pendleton  and  J.  D.  Richardson,) 
and  under  the  deed  of  the  executrix  of  John  Richardson,  a  lien  existst  and  is 
now  especially  in  f^vor  of  the  children,  of  one-fourth,  after  the  payment  of 
John  Richardson's  debts,  as  against  the  lands  only  of  said  J.  D.  Richardson, 
and  not  as  against  the  share  of  Fairfield,  received  by  T.  P.  Pendleton;  the 
court  being  of  opinion  that  the  wife  and  children  of  T.  P.  Pendleton  have  no 
lien  under  the  said  papers  on  the  share  of  Fairfield,  received  and  held  (and 
herein  involved)  by  J.  D.  Richardson;  and  ordered  in  this  cause  an  account 
of  the  liens  upon  the  lands  of  J.  D.  Richardson  involved  in  this  cause;  an  ac- 
count of  the  children  of  J.  D.  Richardson  entitled  to  a  lien  upon  his  lands; 
the  amount  of  said  lien,  and  particularly  whether  the  same  shall  bear  interest, 
and  from  and  to  what  dates;  the  court,  reserving  its  opinion  as  to  said  inter- 
est, adjudging  the  principal  of  this  lien  in  favor  of  J.  D.  Richardson's  chil- 
dren, in  conformity  to  the  said  commissioner's  report*  to  be  $6,867.22  as  of 
May,  1848. 

Subsequently  the  court,  upon  the  coming  in  of  this  report,  adjudged  the 
interest  upon  this  lien  in  favor  of  the  children  of  J.  D.  Richa]:dson,  not  to 
run  from  May  2, 1848,  the  date  of  the  contract,  but  that  it  should  run  only 
from  the  date  of  the  decrees  sequestering  the  Fairfield  tract  for  the  benefit  of 
the  lien  creditors  of  said  John  D.  Richardson,  to-wit,  from  the  third  day  of 
November,  1883;  established  the  liens  on  the  said  John  D.  Richardson's  lands, 
80  far  as  they  are  set  forth  in  the  commissioners  report:  reserved  certain 
questions,  and  ordered  a  further  account  and  report  as  to  them.  From  these 
two  decrees  the  appeal  is  taken  here  by  the  children  of  John  D.  Richardson, 
because^  in  the  first  place,  the  decree  of  the  United  States  court  is  set  aside; 
and,  in  the  second  place,  because  the  interest  is  disallowed  them  on  their  claim 
from  May  2,  1848,  the  date  of  the  contract  between  their  father  and  tlieir 
grandfather,  and  the  third  day  of  November,  1883,  the  date  of  the  decrees  se- 
questering the  lands  of  their  said  father,  J.  D.  Richai*dson,  to  the  liens  of  his 
creditors.  And  under  rule  9  of  this  court  the  appellee,  Seevers'  administra- 
tor, assigns  errors,  first,  that  there  is  no  valid  lien  existing  at  all  upon  the  ' 
lands  of  J.  D.  Richardson  in  favor  of  his  children ;  that  John  Richardson  gave 
this  to  his  son-in-law  as  an  advancement  on  account  of  his  wife  and  children, 
and  never  intended  as  he  never  provided  that  it  should  be  paid  by  J.  D.  Rich- 
ardson to  any  person,  but  to  be  kept  by  him  as  his  own  property. 

The  first  question  to  be  considered  is  whether  the  circuit  court  erred  in  dis- 
regarding and  treating  as  null  the  decree  of  the  United  States  district  court 
for  the  Western  district  of  Virginia,  rendered  on  the  sixteenth  of  December. 
1882,  in  Re  Fendleton»  in  so  far  as  the  said  decree  established  liens  on  the 
lands  of  J.  D.  Richardson.  The  decree  was  rendered  in  Re  Pendleton,  a  case 
arising  in  said  court  upon  the  petition  in  bankruptcy  of  said  Pendleton. 
Richardson  was  not  a  bankrupt  upon  his  own  petition,  nor  otherwise.  It 
is  clear  that  the  jurisdiction  of  the  said  court  in  bankruptcy  extended  under 
the  act  of  congress  to  all  cases  and  controversies  arising  between  the  bankrupt 
and  any  creditor  or  creditors  who  shall  claim  any  debt  or  demand  under  the 
bankruptcy;  to  the  collection  of  all  the  assets  of  the  bankrupt;  to  the  ascer 
tainment  and  liquidation  of  the  liens  and  other  specific  claims  thereon ;  to  the 
adjustment  of  the  various  priorities  and  conflicting  interests  of  all  the  parties; 
to  the  marshaling  and  disposition  of  the  different  funds  and  assets,  so  as  to 
secure  the  rights  of  all  parties,  and  due  distribution  of  the  assets  among  all 
the  creditors;  and  to  all  matters  and  things  to  be  done  under  and  in  virtue  of 
the  bankruptcy  until  the  final  distribution  and  settlement  of  the  estate  qf  the 
hankrupU    3ut  in  this  case  the  court  went  beyond  all  this,  and  in  virtue  of 
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the  bankruptcy  of  T.  P.  Pendleton  proceeded  to  the  ascertainment  and  liquida- 
tion of  the  liens  and  other  specific  claims  upon  the  lands  of  J.  D.  RichanlsoFn, 
another  person  holding  a  distinct  estate;  and  disposed  of  the  rights  of  lion- 
holders  thereon,  who  were  not  parties  to  the  proceeding.  The  act  of  congress 
in  question  in  authorizing  the  disposition  of  the  bankrupt's  «tate  furnishes 
no  authority,  grants  no  power,  to  this  end.  The  only  reason  assigned  for  this 
is  that  as  to  some  liens  the  lands  of  both  were  bound.  The  act  in  question 
does  not«  and  wisely  does  not,  authorize  any  such  proceeding;  for,  carried  to 
its  possible  results,  the  bankruptcy  of  one  insolvent  might  implead  a  whole 
community,  either  as  creditor  or  debtor.  This  obviously  is  beyond  the  inten- 
tion as  well  as  the  letter  of  the  act. 

But  it  is  contended  by  the  learned  counsel  for  the  appellants  that  the  dis- 
trict court.of  the  United  States  is  a  court  of  record,  whose  decision  cannot  be 
assailed  collaterally;  that  it  is  of  limited  Jurisdiction,  but  within  those  limits 
it  has  as  uncontrolled  Jurisdiction  as  any  court  whatever;  that  although  their 
Jurisdiction  be  not  shown  in  the  pleadings,  their  Judgments  are  binding  on  all 
the  world.  It  cannot  be  denied  that  a  court  sitting  in  bankruptcy  under  one 
act  is  limited  to  the  terms  of  the  act,  and  must  exerc^  only  the  powers  granted, 
and  as  such  is  a  court  of  special  and  limited  junsdiction;  and  we  consider  it 
to  be  well  settled  that  a  Judgment  by  that  tribunal,  without  authority  or  Juris- 
diction, or  which  exceeds  or  lies  without  the  power  of  the  court,  is  necessarily 
void,  and  may  be  shown  to  be  so  in  any  subsequent  or  collateral  proceeding; 
and  tills  applies  to  all  courts  whether  of  superior  or  of  inferior  Jurisdiction,  be- 
cause no  authority  derived  from  the  law  can  transcend  the  source  from  whenoe 
it  came.  While  the  Jurisdiction  of  superior  courts  will  be  presumed  in  favor 
of  their  Judgments,  unless  plainly  beyond  the  Jurisdiction  of  the  tribunals 
from  which  they  emanate,  it  is  held  that  as  to  the  Jurisdiction  of  limited  and 
inferior  tribunals  Jurisdiction  will  not  be  presumed,  and  must  be  shown  aflEirm- 
atively  to  confer  validity  on  th^r  acts;  and  when  the  facts  necessary  to  give 
such  a  tribunal  Jurisdiction  do  not  appear  on  the  face  of  its  proceedings,  snd 
are  not  proved  aliundet  the  whole  will  be  invalid,  and  may  be  set  aside  as  a 
nullity  when  called  in  question  in  the  course  of.  a  collateral  controversy;  and 
unless  a  particular  Jurisdiction  shows  the  mattor  to  be  within  its  Jurisdiction, 
it  must  Im9  presumed  to  be  without  it.  Whatever  may  be  the  rule  as  to  courts 
of  general  powers,  when  acting  within  the  scope  of  those  powers,  it  ia  well 
setSed  that  when  they  do  not,  and  exercise  a  special  and  stid^utory  authority, 
their  proceedings  stand  on  the  same  footing  with  those  of  limited  and  inferior 
iurisdiction,  and  will  be  invalid,  unless  the  authority  on  which  they  are  founded 
has  been  strictly  pursued.  Denning  v.  Conotnt  11  Wend.  647;  Jackson  ▼. 
Bsty,  7  Wend.  148;  8?iarp  v.  Speir,  4  Hill,  76;  Striker  y.  Kelly,  7  HiU,  11; 
Crepps  V.  Ihtrdent  Cowp.  640. 

"In  exercising  the  powers  given  by  these  statutes,**  said  Beabdsley,  J.,  in 
delivering  the  opinion  of  the  court  in  Striker  v.  KeUpt  supra,  "we  exercise 
powers  which  do  not  belong  to  us  as  a  court  of  general  jurisdiction,  and  our 
proceedings  are  therefore  to  be  treated  like  those  of  courts  of  special  and 
limited  Jurisdiction."  The  extent  and  nature  of  a  power  depend  upon  the 
terms  in  which  it  is  eor^erred,  and  it  will  not  be  enlarged  by  being  delegated 
to  persons  who  are  interested  with  other  and  more  general  powers.  And  the 
question  in  this  case  is  not  what  is  the  Jurisdiction  of  the  United  States  dis- 
trict courts  generally,  but  what  is  that  jurisdiction  under  the  bankrupt  act  of 
congress  in  a  case  in  bankruptoy.  In  the  case  of  Eaton  v.  Badger,  83  N.  H. 
228,  237,  Fowler,  J.,  said:  **  When  a  court  of  general  jurisdiction  has  special 
and  summary  powers  wholly  derived  from  statute,  and  not  according  to  the 
course  of  the  common  law,  and  which  do  not  belong  to  it  as  a  court  of  general 
jurisdiction,  its  j^udgments  are  regarded  and  treated  like  those  of  courts  of 
limited  and  special  jurisdiction,  and  everything  necessary  to  give  jurisdiction 
must  appear  by  the  record;  while  everything  will  be  presumed  to  be  with- 
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out  the  jurisdiction  which  does  not  appear  bjthe  record  to  be  within  it." 
Morse  v.  Pr&iby,  5  Fost.  302.  In  Ransom  v  WilUarns,  2  Wall.  313/  the 
supreme  court  of  the  United  States  applied  the  principle  that  a  limited  au- 
thority must  appear  to  have  been  strictly  pursued  even  when  the  acts  of  a 
superior  tribunal  are  in  question.  To  render  a  judicial  decision  binding  on 
the  parties,  the  court  must  have  jurisdiction  of  tJiem  as  well  as  of  the  cause* 
The  Mary,  9  Cranch,  126, 144.  When  the  record  shows  in  any  court,  whether 
superior  or  inferior,  that  the  court  has  proceeded  without  notice,  and  without 
any  sufficient  excuse  or  reason  for  the  want  of  notice,  any  presumption  in  its 
favor  is  at  an  end,  and  it  may  not  only  be  reversed  as  erroneous,  but  be  im- 
peached and  set  aside  collaterally  as  void.  Foster  v.  Glazener,  27  Ala.  391; 
Moore  v.  Starks,  1  Ohio  St.  369;  Hollingsworth  v.  Barbour,  4  Pet.  475. 

The  rendition  of  a  judgment  against  a  party  not  before  the  CQurt  in  any 
way  will  be  as  utterly  void  as  though  the  court  had  undertaken  to  act  when 
the  subject-matter  was  not  within  its  cognizance.  Borden  v.  Fitch,  15 
Johns.  121.  This  is  the  rule  with  reference  to  all  courts,  with  only  this  dif- 
ference: that  the  jurisdiction  of  a  superior  court  will  be  presumed  until  the 
contrary  appears;  whereas  an  inferior  court,  and  those  claiming  under  its  au- 
thority, must  show  that  it  had  jurisdiction.  Fropst  v.  Meadotos,  13  Di.  157. 
In  any  court,  a  judgment  rendered  in  a  case  in  which  the  subject-matter  was 
not  within  the  jurisdiction  of  the  court,  is  void,  and  the  whole  proceeding  is 
coram  nonjttdice.  Case  of  TJie  Marchdsea,  10  Ck)ke,  369;  Cox  v.  Thomas,  9 
Grat.  326.  It  appears  affirmatively  in  this  case  that  the  district  court  sitting 
in  bankruptcy  upon  the  application  of  T.  P.  Pendleton  had  no  jurisdiction 
over  the  lands  of  J.  D.  Richardson  not  surrendered  in  that  court,  and  against 
which  the  said  bankrupt  had  no  claim.  It  was  therefore  wanting  in  jurisdic- 
tion of  the  subject-matter,  and  its  decree  fixing  and  attaching  liens  upon  the 
same  was  a  void  judgment,  and  may  be  set  aside  and  disregarded  as  a  nullity^ 
wherever  and  whenever  it  may  be  called  in  question;  and  the  circuit  court 
did  not  err  in  disreg^arding  the  same  at  the  suit  of  a  lieuholder  not  a  party  to 
the  proceedings. 

The  next  assignment  by  the  appellants  of  error  in  the  decrees  appealed 
from  is  that  the  circuit  court  disallowed  interest  on  their  lien  from  the  date 
fixed  by  the  contract.  May  2, 1848,  to  November  3,  1883,  as  has  been  stated. 
But  as  this  question  depends  upon  and  logically  follows  the  assignment  stated 
above  as  made  by  the  appellee— that  there  is  no  valid  lien  in  favor  of  the  ap- 
pellants, under  the  contract  in  question — we  will  first  consider  that  question. 
We  have  stated  the  language  of  this  agreement  sis  set  forth  in  the  will  of  John 
Richardson,  and  it  will  be  remembered  that  it  is  therein  provided  that  it  is 
agreed  that  one  full  fourth  part  thereof,  with  interest  from  the  said  second 
day  of  May,  1848,  was  to  be  retained  by  the  said  John  D.  Richardson  for  the 
benefit  of  his  wife  and  children,  as  an  advancement  by  John  Richardson  to 
them.  These  words  have  a  plain  and  well-understood  signification,  and  it 
is  admitted  and  urged  on  both  sides  that  the  agreement  in  question  was  drawn 
by  an  attorney  of  great  skill  and  learning  in  his  profession.  The  transaction 
was  a  sale  of  real  estate  and  other  property.  The  vendor  says  to  the  vendee 
— agrees  with  him — that  he  shall  retain  one-fourth  of  the  purchase  money  in- 
definitely. This  standing  alone  would  be  a  gift  of  the  whole  sum ;  but  it  does 
not  stand  alone,  it  is  accompanied  with  the  words  "for  the  benefit  of  his  wife 
and  children,"  (the  daughter  and  grandchildren  of  the  vendor,)  as  "an  ad- 
vancement by  me  to  them."  Retain  means  to  continue  to  hold,  to  keep  in  pos- 
session, and  to  keep,  is  a  synonym  for  to  retain.  "As  an  advancement  by  roe 
to  them,"  says  the  will,  reciting  the  agreement.  An  advancement  is  a  gift 
by  a  parent  to  a  child,  of  the  whole  or  a  part  of  what  it  is  supposed  such  child 
will  inherit  on  the  death  of  the  parent.  Bouv.  Law  Diet.  This  is  undoubt- 
edly what  was  intended  by  both  the  contracting  parties,  if  iheir  intention  ia 
to  be  derived  from  the  language  they  have  used.    The  vendor,  the  father-in- 
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law,  gives  to  the  son-in-law  a  certain  part  of  the  purchase  money  as  an  ad- 
vancement to  his  daugliter  and  her  children.  Was  more  intended  ?  It  was 
not  set  forth.  Was  a  trust  intended  to  be  created?  One  is  not  hinted  at. 
Was  it  to  be  paid  to  any  peraon?  Payment  is  not  mentioned,  nor  any  equiv- 
alent language  used.  But  if  so,  where  was  this  payment  to  be  made?  This 
is  not  only  not  provided  for,  but  it  is,  I  think,  plainly  disaffirmed  by  the  au- 
thority to  retain  the  purchase  money  as  an  advancement.  Keep  it,  and  not 
pay  it  to  the  vendor,  was  obvious  enough;  but,  so  keeping  it  as  an  advance- 
ment, what  is  there  which  makes  it  a  debt,  an  obligation  to  pay?  There  are 
no  agreements  to  this  end.  The  provision  with  interest,  from  May  2, 1848, 
is  not  used  to  designate  any  agreement  as  to  payment,  but  simply  to  fix  the 
amount;  the  agreement  being  a  proportion  and  not  a  fixed  and  ascertained 
amount.  The  ij^6.'000  to  T.  P.  Pendleton  was  to  be  paid,  with  interest  from 
that  date.  The  $6,000  was  to  be  paid  the  widow,  with  interest  from  that 
date;  and  the  two-fourths  to  be  paid  to  the  vendor  as  of  that  date,  the  day  of 
the  transaction,  and  to  carry  interest  from  date.  The  provision  as  to  inter- 
est was  apparently  used  to  equalize  the  proportion,  and  we  find  it  coupled 
closely  with  the  word  **fuir*  full  fourth  part,  indicating  such  an  intention. 

We  have  said  that  there  are  no  words  creating  a  trust  for  the  benefit  of  the 
wife  and  the  children.  It  is  negatived  by  the  words  used,  "as  an  advancement 
from  me  to  them."  The  words,  "for  the  benefit  of  his  i^ife  and  children''  do 
not  create  a  trust;  they  merely  indicate  the  motive  of  the  gift  to  the  father. 
Bain  v.  Buff,  76  Va.  375;  Leake  v.  Benson,  29  Grat.  153;  Penn  v.  WhiteTiead, 
17  Grat.  503;  Wallace  v.  Bold,  3  Leigh,  258;  Stinson  v.  Day,  1  Bob.  (Va.) 
435;  Waller  y.  Catlett,  recently  decided  here,  reported  in  2  S.  £•  Bep.  280. 
We  think  there  is  no  lien  on  the  land  of  John  D.  Bichardson  for  the  benefit 
of  his  children,  and  that  the  circuit  court  erred  in  holding  the  same  to  exist 
against  the  said  land,  and  for  this  the  said  decree  must  be  reversed  and  an- 
nulled. And  as  this  question  disposes  of  the  question  as  to  the  date  from 
which  the  interest  shoiSd  run,  that  question  need  not  be  further  noticed,  and 
it  also  disposes  in  effect  of  all  the  questions  raised  here. 

It  is  not  necessary  to  further  review  the  case  here,  but  the  said  decree  will 
be  reversed  for  the  error  stated,  and  the  cause  remanded  to  the  said  cir- 
cuit court  for  further  proceedings  to  be  had  therein  in  accordance  with  this 
opinion. 


(84  Va.  289)  t  *      7         o  ^     i  i 

Leb  et  al.  r>.  Smith  et  ah  ' 

iaupreme  Court  of  Appeals  of  VjflrQinia.    January  12,  ISSS.) 
WiLL»— Spbgial  Lboact— Prioritt. 

After  disposing  of  his  whole  estate  by  the  first  four  clauses  of  his  wilL  a  devisor 
provided  in  the  fifth:  ** Independent  of  aU  the  provisions  heretofore  made  by  me,  I 
grive  ♦  ♦  »  eight  hundred  dollars  out  ot  money  due  my  estate  to  be  applied  to 
the  education  of  my  youngest  daughter,  Fannie  Lee.  **  Hela^  that  this  was  a  gift  to 
be  paid  prior  to  all  other  legacies  and  devises,  and,  as  it  had  never  been  paid  for  the 
purpose  specified,  the  beneficiary  could  recover  it  from  the  estate  by  suit  for  that 
purpose.    HncTON,  J.,  dissenting. 

Appeal  from  circuit  court,  Warwick  county* 

W.  G.  W.  Farthing  and  Sydney  Smith,,  for  appellants.    /•  F.Huhard,  for 

appellees. 

Fauntleroy,  J.  This  is  an  appeal  from  a  final  decree  of  the  circuit  court 
of  Warwick  county,  pronounced  on  twenty-seventh  of  April,  1886.  in  a 
chancery  suit  in  said  court  depending,  in  which  the  appellants,  Robert  H.Lee 
and  R.  D.  Lee,  trustees,  suing  for  the  benefit  of  William  P.  Chapman  and 
Fannie,  his  wife,  who  was  Fannie  Lee,  are  complainants,  and  B.  M.  Smith 
and  others,  the  devisees  and  personal  representjitives  with  the  will  annexed 
of  William  Lee,  deceased,  are  defendants.     The  suit  was  instituted  by  ap- 
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pellants  to  obtain  a  construction  of  the  will  of  William  Lee,  deceased.  No 
claims  or  rights  of  creditors  are  involved.  It  is  simply  a  contest  between  the 
devisees  and  legatees  under  the  will  of  their  father,  the  testator,  William 
Lee,  deceased;  one  set  of  beneficiaries,  and  the  largest  recipients  of  their 
father's  bounty,  both  in  his  life-time  and  by  his  will,  striving  to  defeat  and 
intercept  the  manifest  intention  and  express  provision  of  the  testator  and 
uppermost  in  his  solicitude  for  his  youngest  daughter,  who  had  not  enjoyed  a 
material  advantage  (ot  education)  which  her  brothers  and  sisters  had  enjoyed, 
and  which  loss  the  Wtator  intended  by  this  special  provision  in  his  wlU  to 
make  up  to  her. 

The  record  shows  that  William  Lee,  a  gentleman  residing  in  Warwick  county, 
Virginia,  was  in  March,  1860,  a  widower  with  10  children, — sons  and  daugh- 
ter, married  and  single;  the  youngest  of  which  daughters  *was  Fannie  Lee. 
He  then  owned  a  large  real  estate,  and  personalty  besides,  worth  at  least 
•125,000.  In  contemplation  of  a  second  marriage,  he  and  his  intended  second 
wife  executed  an  antenuptial  marriage  contract,  by  which  he  bound  himself, 
his  heirs,  etc.,  to  allow  his  said  intended  wife  annually  out  of  his  estate,  dur- 
ing the  time  she  should  remain  his  widow,  $400,  to  be  paid  yearly  or  half- 
yearly  by  his  heirs,  executors,  etc.;  and,  in  consideration  of  this  annuity,  said 
intended  wife  covenanted  to  accept  the  said  allowance  and  provision  in  full 
satisfaction  and  in  bar  of  her  dower,  or  any  other  or  farther  claim  in  or  to 
his  estate.  This  contract  was  duly  witnessed,  proved,  /ind  recorded  in  War- 
wick county  clerk's  office,  and  the  intended  marriage  took  place.  Afterwards 
the  said  William  Lee  made  his  will,  dated  September  4,  1861*  to  which  will 
he  added  a  codicil  dated  seventeenth  Noyember,  1862,  and  another  oodicil 
dated  seventh  March,  1863.  The  testator  died  some  time  in  1863,  and  his 
said  will  was  duly  proved  and  admitted  to  record  in  Warwick  county  court  on 
the day  of ,  1866. 

By  the  first  clause  of  his  will,  the  testator  gives  a  tract  of  land  to  his  son 
Robert  H.  Lee;  by  the  second  and  third,  he  gives  a  tract  of  land  to  his  son 
William  Lee;  and,  by  the  fourth,  he  gives  all  the  remainder  of  his  estate  to 
his  10  children  Gqually,  to  be  divided.  By  the  fifth  clause,  testator  says:  ^In- 
dependent of  all  the  provisions  heretofore  made  by  me,  I  give  in  trust  to  B. 
D.  Lee  and  R.  H.  Lee  eight  hundred  dollars,  out  of  money  due  my  estate,  to 
be  applied  to  the  education  of  my  youngest  daughter,  Fannie  Lee."  By  the 
sixth  clause,  testator  says:  ''I  also  desire  that  my  executors,  in  the  exercise 
of  their  best  discretion,  shall  invest  so  much  money  out  of  my  estate  in  stocks 
or  otherwise  as  will  yield  a  yearly  income  of  four  hundred  doUars,  to  be  paid 
by  them  to  my  wife,  as  provided  for  by  our  marriage  contract."  By  the  first 
codicil,  of  seventeenth  November,  1862,  the  testator  mentions  the  destruction 
of  a  dwelling-house  by  the  invading  army  of  the  United  States  on  the  tract  of 
land  devised  to  his  son  William,  and  gives  him  $1,500  to  replace  it,  and  recog- 
nizing the  detrimental  effect  of  the,  war,  and  the  doubtful  result  on  his  estate. 
By  the  second  codicil,  of  seventh  March,  1868,  he  simply  makes  a  change  in 
the  executors,  and  republishes  his  said  will  of  September  4,  1861. 

It  appears  from  the  record  and  the  pleadings  that  the  testator  left  very  few 
debts,  which  amounted  to  only  $1,000  after  being  allowed  to  accumulate  by 
several  years'  delay  in  paying  them.  The  personal  estate,  though  diminished 
by  the  war  and  its  results,  was  ample  for  the  payment  of  the  legacy  of  $800 
to  the  trustees  for  Fannie  Lee,  and  for  payment  of  the  debts.  After  payment 
of  all  the  debts  out  of  the  personalty,  a  sum  more  than  sufficient  for  payment 
of  this  legacy  of  $800  to  Fannie  Lee  remained,  and  was  applied  to  payment 
pro  tanto  of  the  annuity  to  the  widow,  whereby  the  personalty  was  exhausted. 
After  exhausting  the  personalty  thus,  there  were  ssSes  of  realty,  and  the  pro- 
ceeds applied  pro  tanto  to  paying  the  balance  of  arrears  of  this  annuity,  or 
of  the  sum  agreed  on  in  commutation  thereof.  This  legacy  given  in  the  fifth 
clause  to  Fannie  Lee  has  never  been  paid  to  any  one,  in  whole  or  in  part,  and 
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f<xr  this  reason  the  legatee  was  not  educated.  She  is  now  the  wife  of  William 
H.  Chapman. 

The  trustees,  under  the  fifth  clause,  suing  for  the  use  of  said  William  H. 
Chapman  and  Fannie  Lee,  his  wife,  (who  are  the  substantial  complainants 
below  and  appellants  here,)  filed  their  original  bill  in  the  circuit  court  of  War- 
wick county,  to  which  all  the  other  parties  interested  in  the  estate  of  William 
Lee,  deceased,  are  made  parties  defendant.  The  bill  prays  a  construction  of 
the  will,  and  allies  that  this  legacy  of  ^(800  in  the  fifth  clause  is  a  charge  on 
the  land  of  the  testator  after  exhaustion  of  the  personalty;  and  prays  that  the 
said  legacy  of  $800,  with  interest  from  one  year  after  the  testator's  death,  be 
decreed  to  be  paid  out  of  the  proceeds  of  sales  of  realty,  then  under  the  said 
circuit  court.  B.  Lee  Pavis  in  his  own  right,  and  as  administrator  c.  t.  a. 
of  William  Lee,  deceased,  answered,  and  says  that  the  personal  estate  of  the 
testator  was  sold*  and  debts  due  the  estate  collected,  and  the  proceeds  disposed 
of  in  various  ways.  The  guardian  od  litem  of  the  infant  defendants  also  filed 
a  formal  answer.  The  complainants,  by  leave  of  the  court,  filed  an  amended 
bill,  charging  that  portions  of  the  real  estate  of  the  testator  had  been  sold 
for  payment  of  debts,  and  the  surplus  paid  over  to  devisees;  that  money  be- 
longing to  the  estate  had  been  exhausted  in  paying  debts,  i^nd  the  annuity  to 
the  widow,  wluch  had  been  secured  by  antenuptial  contract  on  the  whole 
estate,  real  and  personal ;  and  claiming  ^at  the  legatee  Fannie  Lee  is  entitled 
to  be  substituted  to  the  rights  of  the  widow,  thus  using  and  exhausting  her 
fund.  The  bill  charges  that,  in  the  report  in  another  suit,  {Smith  v.  Green, 
ete.,)  the  debts  will  more  than  exhaust  the  personalty  in  expectation;  and 
and  that  if  the  personalty  be  thus  exhausted,  and  the  land  divided  among  the 
devisees  before  payment  of  this  legacy  to  Fannie  Lee,  the  intent  of  the  testa- 
tor will  be  defeated,  as  he  manifestly  intended  and  provided  that  the  division 
should  be  made  after  she  had  received  her  legacy  of  $800,  or  the  education  it 
was  to  aiford  her,  to  make  her  equal.  The  bill  prays  that  the  said  legacy,  with 
interest,  be  paid  out  of  the  fund  under  the  control  of  the  said  circuit  court  in 
the  cause  of  Smith  v.  Green,  etc.  R.  Lee  Davis,  administrator  o.  U  a.  of 
William  Lee,  deceased,  and  in  his  own  right,  answered  this  amended  bill, 
that  the  entire  personal  estate,  and  what  has  been  realized  from  debts  and 
claims  due  to  the  testator,  has  been  expended  in  costs  of  litigation,  inpayment 
of  debts, $1,000,  and  in  payment  of  arrears  of  annuity  to  the  widow  pro  tanto, 
leaving  a  balance  still  due  the  widow  on  said  arrears  of  $2,208.38  as  of  July 
9, 1879,  to  be  increased  annually  by  $400  on  each  thiiiiy-first  of  May;  which 
liability  for  arrears  and  future  payments  of  annuity  has  been  arranged  and 
settled  out  of  proceeds  of  sales  of  land  under  control  of  the  circuit  court  in  the 
cause  of  Smith  v.  Green,  etc. ;  $3,000  having  been  thus  paid.  That  there  are 
claims  still  due  the  estate,  but  not  enough  to  repay  to  the  parties  the  $3,000 
so  paid  on  the  annuity%  The  answer  denies  the  right  of  complainant  to  sub- 
stitution to  the  right  of  the  widow,  and  alleges  that  as  the  legatee  Fannie  Lee 
was  not  educated,  and  cannot  now  be  educated,  the  purpose  of  the  testator 
cannot  be  affected,  and  the  legacy  fails.  None  of  the  other  parties  in  interest 
and  defendants  answered,  and  as  to  them  all  (except  the  infant  defendants) 
the  bill  and  amended  bill  are  taken  pro  cor^feaso. 

The  circuit  court,  by  final  decree  of  twenty-seventh  April,  1885,  decided 
tiUkt  the  complainants  were  not  entitled  to  be  paid  the  legacy  out  of  the  pro- 
ceeds of  sale  of  the  realty  devised  to  testator's  children ;  that  they  were  enti- 
tled to  have  said  legacy  paid  out  of  the  personal  assets  of  the  testator,  but 
only  after  payment  of  debts,  liabilities,  and  costs  of  administration ;  and  dis- 
missed the  bill,  with  costs  against  the  complainants.  From  this  decree  the 
complainants  have  obtained  this  appeal. 

We  are  of  opinion  to  reverse  the  decree  complained  of,  because  the  com- 
plainants were  entitled  to  a  decree  for  payment  of  the  legacy  given  in  the  fifth 
clause  to  Fannie  Lee,  with  interest  and  costs  of  suit,  out  of  the  fund  in  con- 
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trol  of  the  court  arising  from  sales  of  the  realty;  the  peraonalty  out  of  which 
this  legacy  could  and  should  have  been  paid,  in  obedience  to  the  manifest  and 
primary  intent  of  the  testator,  having  been  misapplied,  in  the  first  place,  to 
the  payment  of  the  annuity,  which  was  a  charge  upon  the  land  of  the  testator. 
The  intention  of  the  testator,  as  plainly  ascertained  from  the  will  itself,  must 
control  the  construction  of  the  will,  and  the  administration  of  the  estate.  The 
intent  to  be  sought  for,  and  effectuated  by  the  court,  is  the  intent  and  pur- 
pose of  the  testator  at  the  date  of  his  death,  or  at  least  at  the  latest  date  when 
he  had  testamentary  capacity;  and  the  intent  here  is  that  which  William  Lee 
had  in  1863,  when  he  died,  and  when  the  record  shows  he  knew  the  condition 
of  his  estate  and  its  diminished  value.  It  was  clearly  his  intention  that  his 
youngest  daughter,  Fannie  Lee,  should  have  the  benefit  of  an  education,  as 
his  other  children  had  received,  and  suitable  to  her  station  as  a  child  of  a  man 
of  wealth  and  position;  and  he  accordingly  set  apart  for  her  9800  to  enable 
her  to  obtain  such  education,  and  made  no  provision  for  its  reverting  to  his 
estate  in  any  event  causing  failure  to  obtain  the  education.  She  did  not  re- 
ceive the  education,  through  the  fault  and  wrong  of  those  who  withheld  from 
her  the  means  left  by  the  testator  dedicated  and  consecrated  to  this  purpose. 
To  cause  the  legacy  to  fail  for  this  cause,  and  to  revert  to  the  general  estate 
for  distribution,  would  make  the  innocent  legatee  pay  the  penalty  of  the 
others*  default,  and  allow  them  to  take  advantage  of  their  own  wrong,  and 
would  open  a  wide  door  for  fraud  and  oppression. 

The  mam'fest  intent  of  the  testator  was  to  give  to  his  youngest  daughter 
$800  to  be  paid  at  <moe,  and  to  have  priority  over  all  other  bequests  and  de- 
vises ;  and  the  purpose  for  which  it  was  given  necessitated  payment  without 
delay.  The  testator  was  fully  aware  that  by  the  first  four  clauses  he  had  ap- 
propriated all  his  estate,  real  and  personal;  yet  he,  in  the  fifth  clause,  gives 
to  this  youngest  daughter  in  emphatic  terms,  and  as  a  matter  of  justice  to 
her,  this  $800,  to  be  paid,  and  promptly  paid,  for  an  expressed  purpose  which 
could  brook  no  delay.  He  knew  that  the  only  source  of  payment  of  it  was 
the  property  disposed  of  in  the  four  preceding  clauses,  and  he  meant  that  it 
shoiUd  be  paid  out  of  his  entire  estate  therein  disposed  of,  or»  at  least,  out  of 
the  personalty,  as  a  primary  and  paramount  demand  on  it.  When  he  says: 
"Independent  of  all  the  provisions  heretofore  made  by  me,  I  give,"  etc.,  he 
meant  something  by  these  unusual  and  energetic  words;  and  he  did  not  mean 
to  postpone  the  payment  of  this  legacy  to  the  devises  and  bequests  in  the  first 
four  clauses  of  his  will,  for  that  would  have  made  the  fifth  clause  nonsense, 
as  there  would  be  nothing  left  to  pay  it  out  of.  When,  therefore,  he  gives 
this  legacy  of  $800  for  an  immediate  .and  expressed  purpose,  and  makes  it  in- 
dependent  of  the  provisions  just  made,  he  means  that  it  shall  be  paid  out  of 
his  estate  before  all  other  demands  upon  it.  The  devises  and  bequests  in  all 
the  provisions  hitherto  made  are  subordinate  to  the  legacy  given  in  the  fifth 
clause,  and  the  devisees  and  legatees  under  the  first  four  clauses  of  the  will 
must  take  their  bounty  subject  to  the  paramount  right  of  the  legacy. 

The  record  shows  that  there  was  enough  personalty  and  choses  collected  to 
pay  this  legacy,  had  it  been  so  applied,  as  it  ought  to  have  been ;  instead  of 
which  it  was  misapplied  to  debts,  and  to  liability  for  the  arrears  of  annuity 
to  the  widow, — to  relief  of  the  devisees;  to  whom  it  was  expressly  made  in- 
dependent and  paramount,  for  the  debts  were  general  liens  on  the  realty,  and 
the  widow^s  annuity  was  also  a  claim  of  record  superior  to  the  devises,  and 
:t  is  this  annuity  which,  by  being  allowed  to  absorb  the  personalty,  has  de- 
prived the  complainants  of  the  payment  of  the  legacy  out  of  the  personalty. 
The  annuity  under  the  marriage  conti*act  was  a  charge  upon  the  land  and  it 
was  in  relief  of  the  land  from  dower.  Had  it  not  been  paid,  the  widow  could 
have  claimed  her  dower.  But  the  testator  made  special  provision  for  its 
payment  after  having  made  the  bequest  of  the  $800  in  the  fifth  clause.  By 
the  sixth  clause,  he  directs  his  executors  to  invest  enough  "money  out  of  my 


Digitized  by 


Google 


Va.]  CBAWN  V.  OOHHOMWEALTH.  72l 

estate  to  produce  an  annual  income  of  $400,  to  be  paid  to  my  wife,  according 
to  our  marriage  contract."  They  were  to  preserve  the  corpus,  and  pay  the 
income  to  Mrs.  Lee  so  long  as  she  remained  the  widow  of  the  testator;  and 
then  on  its  reverting  to  the  estate,  distribute  the  corpus  to  those  from  whom 
it  had  been  raised.  Instead  of  this,  the  principal  of  collections  of  money  due 
from  debtors  of  the  testator  or  from  sales  of  personalty  was  applied  to  the 
payment  of  the  annuity,  thereby  exhausting  the  fund  on  which  the  legatee 
under  the  fifth  clause  had  a  first  claim  by  the  will. 

It  appears  by  the  record  that  the  sum  of  $4,192  of  the  proceeds  of  the  per- 
sonalty— of  money  due  the  estate — was  diverted  from  payment  of  this  legacy, 
and  applied  to  the  payment  of  the  annuity,  in  violation  of  the  fifth  and  sixth 
clauses  of  the  will.  Add  the  $1,000  of  debts  to  this  $4,192,  and  it  shows 
$5,200  of  personal  assets  applicable  to  the  payment  of  this  legacy,  besides 
whatever  was  paid  in  costs  of  litigation.  The  balance  of  arrears  of  the  annu- 
ity, and  the  annual  accretions  of  $400,  were  paid  out  of  proceeds  of  sales 
of  realty.  Three  thousand  dollars  was  so  paid,  and  the  devisees  of  this  realty 
claim  to  be  reimbursed  out  of  the  remaining  personalty;  and  Fannie  Lee  is 
made  by  the  decree  of  the  court  to  lose  her  legacy,  as  well  as  her  education, 
simply  because  the  fund  which  should  have  paid  the  legacy  and  secured  the 
education  was  misapplied  to  the  annuity,  in  violation  of  the  testator^s  intent 
and  direction,  and  in  reli^  of  the  devisees. 

There  are  many  cases  cited  and  law  points  discussed  in  the  argument,  but 
they  do  not  apply  to  or  arise  in  this  cause.  The  right  of  the  complainant  is 
derived  not  from  the  general  law  of  substitutUm,  but  from  the  terms  of  the 
will  and  the  intent  of  the  testator;  from  the  paramount  right  which  he  gives 
the  legatee  to  payment  out  of  the  whole  estate, — primarily  out  of  the  person- 
alty,— ^prior  even  to  the  debts  of  the  testator,  and  unaffected  by  the  resort  of 
the  creditors  to  the  realty,  if  there  were  not  enough  for  the  debts  after  the 
legacy  was  paid.  Had  the  intent  and  plain  direction  of  the  testator  been 
obeyed,  the  legacy  would  have  been  promptly  paid  within  the  year,  and  Fannie 
Lee  would  have  been  educated.  i?he  principal  of  the  $400  annuity  would 
have  been  raised  by  loan,  or  by  sales  of  the  realty  and  balance  of  personalty, 
and  invested,  the  corpus  or  principal  preserved  to  revert,  and  the  annual  $^)0 
paid  to  the  annuitant  without  arrears.  The  legacy  and  this  contract  for  the 
annuity  have  priority  over  the  devises  in  the  first,  second,  and  third  clauses 
of  the  will,  as  well  as  over  the  remainder  of  the  realty  and  personalty  disposed 
of  by  the  fourth  clause. 

The  decree  complained  of  is  erroneous,  and  must  be  reversed  and  annulled; 
and  payment  of  the  legacy  to  Fannie  Lee  by  the  fifth  clause  of  the  will  of  the 
testator  will  be  decreed  out  of  any  fund  in  hand,  or  other  assets,  real  or  per- 
sonal, belonging  to  the  estate;  with  costs  in  favor  of  the  complainants  and 
appellants. 

Lewis,  J.,  absent.    Hinton,  J*,  dissenting. 


Crawn  v.  Commonwealth. 
{Supreme  Court  of  Appeals  of  Virginia,    January  12, 1888.) 
l.^  Bonds— SuccBssivB  Terms  of  Officb— Liability  of  Surbtt. 

Defendant  was  surety  on  an  official  bond  given  for  the  last  term  of  a  coun^  treas- 
urer, who  was  elected  for  successive  terms  beginning  in  1875, 1879,  and  1^,  and 
went  out  of  office  in  1885,  owing  the  state  a  balance  for  taxes  collected  in  1885,  In 
1878,  a  balance  had  become  due  from  the  treasurer,  and  from  year  to  year  a  balance 
remained  due.  In  each  year  after  1878,  he  used  current  collections  to  pay  the  bal- 
ance for  the  preceding  year.  Held,  that  the  surety  was  liable  for  the  balance  due  at 
the  end  of  the  treasurer's  tenure. 
9.  Same— SuccBssivB  Tbrms  of  Offiob— Dibchabob  or  Subbtt— Failubb  to  Rbquirb 
Sbttlement. 

Defendant  was  surety  on  an  official  bond  given  for  the  last  term  of  a  county  treas- 
urer, who  was  elected  for  successive  terms  beginning  in  1876, 1879«  and  1888.  uotd 
v.48.E.no.lO — 46 
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went  oat  of  oflloe  Ui  1885«  owing  fhe  state  a  balanoe.  In  1878,  a  balance  had  become 
due  from  the  treasurer,  and  from  vear  to  year  a  balanoe  remained  due.  Certain 
state  officers  failed  to  perform  their  duty  of  requiring  settlements  from  the  treas- 
urer, and  of  suing  promptly  on  de^ult.  Held,  that  such  failure  did  not  discharge 
defendant 

Error  to  circuit  court  of  city  of  Bichmond;  B.  B.  Wellford,  Jr.,  Judge. 

Proceeding  by  the  commonwealth  of  Virginia  against  Samuel  R.  Sterling 
as  treasurer  of  Rockingham  county,  Virginia,  and  E.  A.  Bear,  Samuel  L. 
Slusser,  Jacob  Wright,  J.  Hause,  S.  R.  AUebaugh,  John  F.  Orawn,  Henry  R. 
Beery,  E.  R.  NefF,  John  Leedy,  and  Philo  Bradley,  as  sureties  on  Sterling's 
ofDcial  bond,  executed  June  18,  1883.  Judgment  was  entered  below  against 
the  defendants,  and  John  F.  Crawn  brings  the  case  here  on  writ  of  error. 

John  B.  Roller^  for  plaintiff  in  error.  R.  A.  Ayers,  Atty.  Gen.,  and  H^. 
R.  Meredith,  tor  the  Commonwealth. 

Lacy,  J.  This  is  a  writ  of  error  to  a  Judgment  of  the  circuit  court  of 
Richmond  city,  rendered  on  the  thirtieth  day  of  June,  1886,  in  the  case  of  the 
commonwealth  of  Virginia  against  Samuel  B.  Sterling,  late  treasurer  of 
Rockingham  county,  and  the  sureties  upon  his  official  bond.  At  the  trial  the 
plaintiff  proved  that  there  was  a  balanoe  due  the  state  of  Virginia  from  the 
treasurer  of  the  county  of  Rockingham,  Samuel  R.  Sterling,  upon  the  rev- 
enue and  license  tax  of  1885,  the  sum  of  019,750.98.  The  defendant  there- 
upon offered  to  prove  on  his  part  that  S.  R.  Sterling  was  treasurer  of  Rock- 
ingham county  for  three  successive  terms, — the  first  bM^inning  July  1,  1875, 
and  continuing  four  years;  the  second  beginning  July  1, 1879,  and  continu- 
ing four  years;  the  third  beginning  July  1,  1883,  and  continuing  to  the 

day  of  December,  1885,  when  he  r^gned  his  office, — and  that  a  bond 

was  given  at  the  commencement  of  each  term,  and  a  new  bond  executed  on 
the  motion  of  one  of  his  securities  during  his  second  term  of  office.  That  the 
first  and  second  bond  was  for  •150,000.  The  new  bond  given  during  the  sec- 
ond term  was  for  $150,000,  and  at  the  commencement  of  the  third  term  a 
bond  was  given  for  $140,000.  That  the  securities  on  these  several  bonds 
were  in  some  instances  different  persons.  That  the  said  Sterling  was  a  de- 
faulter to  the  state  of  Virginia  during  his  first  term.  That  such  default  oc- 
curred in  1878,  and  amounted  to  at  least  $35,000.  That  this  default  continued 
up  to  December,  1885,  when  said  Sterling  resigned  his  office  as  treasurer. 
That  the  collections  ma^ie  by  said  treasurer  of  revenues  and  taxes  of  each  year 
succeeding  the  year  1878,  were  taken  by  him  to  make  good  the  deficiency  pre- 
viously existing.  That  the  successive  auditors  of  the  state  failed  to  comply 
with  the  provisions  of  section  31,  e.  60,  Act  1878-79,  and  the  same  section  of 
act  of  general  assembly  of  March,  1875.  Thyat  the  supervisors  of  Rocking- 
ham county  also  failed  to  make  settlements  with  said  treasurer  as  requir^ 
by  law,  or  to  require  him  to  make  exhibits  of  his  accounts  as  treasurer  with 
the  county,  and  of  the  moneys,  books,  and  papers  in  his  hands  belonging  to 
said  county.  That  said  Sterling  was  a  defaulter  to  said  county  in  1878  in  not 
less  than  $20,000  and  continued  such  defaulter  up  to  the  time  of  his  resigna- 
tion. That  if  either  the  auditors  or  board  of  supervisors  had  discharged 
their  duties  as  required  by  law,  in  regard  to  the  accounts  of  said  treasurer, 
the  defaults  aforesiedd  would  have  been  discovered  and  made  known.  Tl^it 
said  defaults  were  not  known  to  the  sureties  upon  the  bond  of  1879  and  thB 
bond  of  1883,  and  that  said  sureties  would  not  have  gone  on  said  bonds  if  th^ 
had  had  any  intimation  that  any  default  had  previously  occurred.  That  one 
of  the  sureties  died  in  December,  1883,  and  another  died  in  August,  l^SBO. 
That  the  estates  of  each,  for  the  most  part,  had  been  paid  out  to  creditors  and 
distributees  widely  scattered  in  various  states,  aiui  some  of  them  insolvent,  be- 
fore the  institution  of  this  suit,  in  complete  ignorance  of  any  liability  on  the 
bonds  of  Sterling,  treasurer,  as  aforesaid .  But  the  court  refused  to  permit  the 
introduction  of  said  testimony,  or  any  part  thereof,  whereupon  the  defend- 
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ant  excepted,  and»  Judgment  being  rendered  for  the  said  plaintiff  as  afore> 
said,  the  defendant  brouglit  this  case  here  by  writ  of  error,  and  the  said  ac- 
tion of  the  said  circuit  court  of  Bichmond  city  in  excluding  the  said  evidence 
80  offered  by  the  said  defendant  is  assigned  as  error  here. 

Did  the  evidence  offered  by  the  defendant  constitute  any  valid  defense  to 
the  action?  The  application  of  the  payments  made  by  Sterling,  above  stated, 
was  made  by  the  creditor  by  the  direction  of  the  principal  debtor.  In  a  simi- 
lar case  upon  this  point  decided  by  this  court  in  1875,  (t^^  ^^^  ^^  Chapman 
V.  Cam.^  reported  in  25  Grat.  721,)  Mokgube,  P.,  delivering  the  unanimous 
opinion  of  the  court,  so  far  ^  this  point  is  involved,  said:  '* Scott  owed  two 
debts  to  the  commonwealth,  for  which  different  sets  of  sureties  were  liable. 
He  made  payments  to  the  auditor  on  account  of  these  different  debts  at  differ- 
ent times,  which  paymentswere  applied  by  the  auditor  according  to  the  direc- 
tion of  the  debtor.  This  was  perfectly  proper  if  the  auditor  acted  fairly,  and 
it  is  not  pretended  that  he  did  not;  certainly,  there  is  no  evidence  in  the  rec- 
ord tending  to  prove  that  he  did  not.  If  he  had  known  that  money  applied 
by  Scott  to  the  payment  of  a  debt  for  which  his  sureties  as  collector  were  not 
liable  was  derived  from  the  collection  of  revenue  collected  by  him  under  the 
bond  in  which  they  were  sureties,  they  might  have  had  just  ground  of  com- 
plaint. But  he  had  no  such  knowledge,  and  the  money  had  no  ear-mark. 
The  law  is  well  settled  that  a  man  owing  two  debts  to  the  same  creditor,  and 
making  a  payment  to  the  creditor,  may  apply  it  to  either  of  the  debts  as  he 
pleases.  If  the  debtor  fail  to  make  the  application,  the  creditor  may  make  it 
as  he  pleases,  and,  if  both  fail  to  make  it,  the  law  will  make  it  according  to 
the  circumstances  of  the  case;  and  in  the  al)senceof  any  other  controlling  cir- 
cumstances the  payment  will  be  applied  first  to  the  older  debt.  In  this  case 
the  application  was  made  by  the  concurrent  act  both  of  the  principal  debtor, 
who  made  the  payment,  and  the  creditor.  The  payments  made  by  Scott  on 
account  of  the  revenue  of  1870  were  at  least,  without  any  direction  of  Scott 
to  the  contrary,  (and  there  was  none,)  properly  applicable  to  the  payment  of 
what  he  had  collected  in  the  order  in  which  it  was  collected,  on  the  principle 
before  stated;  thus  leaving  due  that  portion  of  the  revenue  for  whicli  the  sure- 
ties of  the  collector  were  clearly  liable."  This  case  seems  to  be  decisive  of 
the  case  at  bar  on  the  question  of  the  appropriation  of  payments,  and  we  do  not 
consider  that  the  citations  by  the  learned  counsel  of  De  Ck>lyar  on  Guaranty, 
and  his  citation  of  cases,  affect  this  question.  There  was  no  connivance  or 
fraud  on  the  part  of  the  auditor  suggested  in  either  Instance.  The  applica- 
tion of  payments  as  made  by  them  seems  to  have  been  in  accordance  with  the 
settled  law  upon  the  subject. 

Upon  the  suggestion  that  time  was  given  by  the  several  auditors,  and  that 
suit  was  not  brought,  as  the  law  required,  upon  the  failure  of  the  debtor  to 
pay  promptly,  it  is  not  charged  that  there  was  any  fraudulent  concealment 
on  the  part  of  the  auditors  of  the  true  facts  in  each  case;  and  it  is  admitted 
that  diligent  inquiry  on  the  part  of  the  defendants  would  have  disclosed  to 
them  the  true  condition  of  affairs  at  any  time;  so  that  the  defense  in  this  re- 
gard amounts  to  the  claim  that  there  was  indulgence  on  the  pait  of  the  state, 
— an  extention  of  time  to  the  debtor. 

In  the  case  of  Smith  v.  Com,,  reported  in  25  Grat.  780, — which  was  a  case 
where  the  security  of  a  treasurer  who  had  defaulted  to  tlie  state  claimed  to  be 
discharged  of  his  obligation  by  the  act  of  assembly  which  extended  the  time 
of  payment  by  the  debtor,  and  thus  enabled  him,  as  was  alleged,  to  default  by 
postponing  the  time  of  discovery  of  his  delinquencies, — the  court  said:  "In 
the  case  of  Com,  v.  Holmes,  25  Grat.  771,  this  court  held,  upon  abundant  au- 
thority, that  the  regulations  prescribed  by  law  for  the  settlement  of  such  ac- 
counts at  stated  periods,  being  intended  for  the  benefit  of  the  government,  to 
*  secure  punctuality  and  promptness  in  its  affairs,  ^ere  directory  merely,  and 
did  not  enter  into  and  form  part  of  the  sureties'  contract,  so  as  to  prevent 
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the  legislature  from  altering  or  Extending  the  times  of  settlement  at  pleasure 
without  the  sureties'  assent;  and  therefore,  and  from  the  nature  of  the  officer's 
obligation  and  duties,  and  of  the  condition  of  the  bond,  such  an  extension  did 
not  operate  as  a  discharge  of  the  surety/  We  reaffirm  that  principle,  and  are 
of  opinion  that  the  sureties  in  this  case  are  not  discharged  from  liability  for 
the  official  acts  of  their  principal  by  reason  of  the  extension  of  time  for  settle- 
ment granted  him,"  etc. 

In  the  case  of  U.  8.y.  KirkpatricJc,  9  Wheat.  720,  Mr.  Justice  Story,  de- 
livering the  opinion  of  the  supreme  court  of  the  United  States,  said  these  reg- 
ulations as  to  settlements  ''are  provisions  of  law  created  by  the  government 
for  its  own  security  and  protection,  and  to  regulate  the  conduct  of  its  own 
officers.  They  are  merely  directory  to  such  officers,  and  constitute  no  part  of 
the  contract  of  the  surety."  These  provisions  are  merely  directory  to  the 
officers,  and  intended  for  the  security  and  protection  of  the  government,  by 
insuring  punctuality  and  responsibility,  but  they  form  no  part  of  the  contract 
with  the  surety.  U.  8.  v.  Van  Zandt,  11  Wheat.  184;  U.  S.  v.  Nicholl,  12 
Wheat.  509;  V.  S.  v.  Boyd,  15  Pet.  187-208;  State  v.  CarUton,  1  GiU.  249. 

It  is  said  that  a  surety  is  a  favored  debtor.  His  rights  are  especially  and 
zealously  guarded,  both  at  law  and  in  equity,  and  the  slightest  fraud  by  the 
creditor  annuls  it.  His  contract,  exactly  as  he  makes  it,  is  the  measure  of 
his  liability,  and  cannot  be  varied  without  his  consent.  With  these  privi- 
leges, however,  are  associated  certain  duties.  He  must  take  care  of  himself, 
and  obtain  all  the  infoi-mation  essential  to  his  interest  which  lies  within  his 
reach.  It  is  no  part  of  the  duty  of  the  creditor  to  furnish  him  such  informa- 
tion. If  he  neglects  his  interest,  and  a  loss  occurs,  he  must  bear  it,  unless 
he  shows  that  it  was  in  consequence  of  the  creditor's  fraud.  Murfree,  Off. 
Bonds,  g  704.  And  it  is  said  by  the  same  author  that  "the  failure  of  the  pub- 
lic officers  of  the  United  States  to  assert  the  right  of  the  government  against 
a  defaulting  principal  in  an  official  bond  will  not  operate  to  discharge  his  sure- 
ties. Their  laches,  it  has  been  repeatedly  said,  cannot  affect  the  govern- 
ment; and  even  if  the  delay  be  long  continued,  so  that  the  sureties  lose  the 
benefit  of  remedies  which  would  have  been  available  if  the  government  had 
acted  promptly,  it  is,  so  far  as  they  are  concerned,  damnum  ahaque  injuria. 
A  lapse  of  five  years  after  the  cause  of  action  accrued  will  not  create  any  pre- 
sumption of  payment  or  in  any  degree  operate  in  favor  of  the  sureties."  Sec- 
tion 769,  Id.  See  Doe  v.  Postmaster  Qenerah  1  Pet.  818-827 ;  4  Meyers,  Fed. 
Dec.  8g  770,  771;  V,  S.  v.  Kirkpatrick,  m  S.  v.  VanZandt,  supra. 

In  this  case  if  the  auditor  received  money  paid  him  by  the  treasurer,  ap- 
plied it,  as  directed,  to  the  debt  due  the  state  in  accordance  with  well-settled 
principles  of  law,  in  what  degree  could  that  act  create  any  valid  defense  for 
the  defendants?  If  the  books  of  the  adulter  always  showed  the  true  state  of 
the  treasurer's  account,  and  the  sureties,  confiding  in  the  integrity  or  the  re- 
sponsibility of  their  principal,  agreed  to  be  bound  for  him  without  an  inspec- 
tion of  his  accounts,  and  without  inquiry  or  examination,  when  by  a  simple 
act  of  precaution  they  might  have  learned  the  whole  truth,  and  been  saved 
from  loss,  if  the  loss  occurs,  who  ahould  bear  it?  Upon  no  just  principle  can 
it  be  placed  otherwise  than  upon  those  who  agreed  to  bear  it.  We  think, 
therefore,  that  the  evidence  offered  in  this  case  constituted  no  valid  defense 
to  the  action,  and  that  the  circuit  court  of  Richmond  city  did  not  err  in  re- 
jecting it;  and  the  judgment  appealed  from  here  must  be  affirmed. 

(84  Va.  818) 

BowEN  V.  Flanagan. 

{Supreme  Court  of  Appeals  of  Virginia.    January  19, 1888.) 

Nboliobncs—What  Ck>vsTiTUTB8— Lsavino  Team  Umattexdbd. 

In  an  action  for  personal  injuries,  it  was  shown  that  plaintifT  was  riding  on  a  rail- 
road velocipede  along  the  track  towards  its  intersection  with  a  street,  when  he  saw 
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a  mule  and  cart  in  the  street  ahead  of  him  near  the  track;  that  he  reduced  his  speed 
to  two  miles  an  hour,  and  when  he  arrived  at  the  middle  of  the  street,  the  mule,  be- 
ing unattended  by  defendant's  servant  having  it  in  charge,  ran  over  plaintiff,  caus- 
ing the  injuries  complained  of.  Heldy  neghfence  on  the  part  of  defendant,  and 
that  judgment  was  properly  entered  for  plaintiff.  > 

Error  to  circuit  court  of  city  of  Blchmond;  T.  T.  Fauntleboy»  Judge. 

The  plaintiff,  R.  A.  Flanagan,  brought  an  action  against  James  Bowen  for 
damages  for  personal  injuries  resulting  from  a  collision  with  a  mule  and  cart 
of  defendants.  Upon  the  trial  the  jury  assessed  his  damages  at  $2,500,  and 
from  the  judgment  upon  this  verdict,  defendant  Bowen  brings  error. 

Atkinson  <&  Davis^  C  A,  BoJiannan,  and  Jos.  Christian,  for  plaintiff  in 
error.    Meredith  dk  Cocke  and  Sands  &  Bryan,  for  defendant  in  error. 

HiNTON,  J.  This  is  a  very  clear  case.  The  action  is  trespass  on  the  case, 
to  recover  damages  for  injuries  sustained  in  a  collision  with  a  mule  and  cart, 
under  the  care  and  control  of  the  defendant's  servant.  The  jury  returned  a 
verdict  for  the  plaintiff  of  $2,500,  upon  which  judgment  was  entered,  and  the 
effort  is  now  made  to  overturn  that  judgment;  but  it  cannot  avail.  The  plain- 
tiff is  a  ''telegraph  line-man,"  and  his  business  is  to  keep  up  the  batteries  and 
automatic  signals.  At  the  time  of  the  accident  he  was  employed  by  the  Ches- 
apeake &  Ohio  Railway  Company,  and  was  riding  upon  a  railroad  veloci- 
pede, a  vehicle  used  for  purposes  of  transportation  from  one  part  of  the  road 
to  another  in  order  to  avoid  the  necessity  of  waiting  for  the  regular  trains. 
The  scene  of  the  accident  was  at  the  intersection  of  Seventeenth  street  and 
the  railroad,  in  the  city  of  Richmond.  When  the  plaintiff,  after  he  had  crossed 
Eighteenth  street,  approached  Seventeenth  street  on  the  Chesapeake  &  Ohio 
R^way  track,  he  perceived  the  mule  and  cart  standing  on  Seventeenth  street, 
about  eight  feet  from  the  outside  rail  of  the  track  nearest  Clay  street,  when  he 
reduced  his  speed  from  between  three  and  four  miles  per  hour,  the  rate  at 
which  he  had  been  traveling,  to  about  two  miles  per  hour,  and  rode  on  at  this 
reduced  speed  until  he  reached  the  middle  of  Seventeenth  street,  when  the 
mule  suddenly  "started  off,"  crossed  the  first  track,  and  collided  with  the 
plaintiff's  velocipede  on  the  second  track.  Bj  the  collision  the  plaintiff  was 
thrown  to  the  ground;  his  leg  was  broken  in  two  places  by  the  wheel  of  the 
cart,  which  passed  over  it,  and  it  seems  probable  from  the  testimony  of  Dr. 
Lewis  Wheat,  the  attending  surgeon,  that  he  will  never  be  able  to  resume  his 
former  occupation.  At  the  time  of  the  accident,  it  is  perfectly  dear,  from  ev- 
idence introduced  for  the  plaintiff,  which,  as  the  evidence,  and  not  the  facts, 
is  certified,  is  all  that  we  are  permitted  to  look  to  under  the  established  rule 
of  this  court,  that  the  driver  was  not  with  or  along-side  the  mule  and  cart. 
Upon  this  evidence,  which  we  must  assume  the  jury  credited,  and  an  instruc- 
tion which  correctly  propounded  the  law,  the  case  was  submitted  to  the  jury, 
with  the  result  indicated  above;  and  we  think  the  plaintiff  is  entitled  to  re- 
tain his  verdict. 

As  the  evidence  shows,  the  plaintiff  did  all  that  the  law  required  of  a  trav- 
eler at  a  crossing.  He  reduced  his  speed  to  such  an  extent  that  a  collision 
might  have  been  easily  prevented,  if  the  driver  had  been  present,  exercising 
the  care  and  control  of  the  mule  demanded  of  him  by  the  law  under  the  cir- 
cumstances.   This  is  all  that  the  plaintiff  in  error  was  under  any  obligation 

>  As  to  the  province  of  court  and  jury  in  considering  questions  of  negligence,  see  Dwyer 
V.  Railway  Co.  (N.  J.)  7  AU.  Rep.  417;  Iron  Co.  v.  Fanning,  (Pa.)8  AU.  Rep.  678; 
Canal  Co.  v.  Webster,  (PaJ  Id.  841;  Moynihan  v.  Whidden,  g^ass.)  9  N.  E.  Rep.  645; 
Railroad  Co.  v.  O'Connor,  (111.)  Id.  263;  Bums  v.  Railroad  Co.  (Iowa,)  80  N.  W.  Itep.  20; 
Barbo  v.  Bassett,  (Minn.J  29  N.  W.  Rep.  198.  and  note;  Hoye  v.  Railway  Co.,  (Wis.)  29 
N.  W.  Rep.  647:  Rush  v.  Railway  Co.,  (Kan.)  12  Pac.  Rep.  582;  Nichols  v.  Railroad  Co., 
(Ky.)  2  S.  W.  Rep.  181 ;  RaUroad  Co.  v.  Howard,  (Ga.)  8  8.  B.  Rep.  426;  Walton  v.  Ao- 
kerman,  (N.  J.)  10  AU.  Rep.  709:  Rayhum  v.  Railway  Co.,  gowa,)  85  N.  W.  Rep.  606; 
Lilly  V.  Railroad  Co.,  (N.  Y.)  14  N.  E.  Rep.  508;  Mynning  v.  Railroad  Co.,  (Mich.)  85  N. 
W.  Rep.  811 ;  Railroad  Co.  v.  Moore,  (Tex.)  6  S.  W.  Rep.  681. 
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to  do.  He  was  not  required  to  actually  stop.  He  had  no  reason  to  suppose 
that  the  driver  was  not  with  his  mule,  and  he  was  not  bound  to  anticipate 
that  the  driver  would  be  negligent  in  the  discharge  of  his  duties.  Under 
these  circumstances,  it  appears  to  us  clear  that  if  the  driver  had  been  present 
exercising  the  care  and  control  of  the  mule  required  of  him  by  the  law,  the 
accident  could  not  have  happened.  The  negligence  of  the  driver,  therefore, 
must  be  regarded  as  the  proximate  cause  of  the  collision,  and  the  injuries 
which  resulted  to  the  plaintiff  therefrom. 

As  to  the  after-discovered  evidence,  upon  which  it  is  sought  to  set  aside 
the  verdict,  it  is  sufficient  to  say  that  in  our  Judgment  it  is  not  of  such  a 
character  as  to  Justify  us  in  assuming  that  if  it  was  admitted  it  would  pro-  * 
duce  a  different  result  on  a  new  trial 

Our  conclusion  therefore  is  that  the  judgment  complained  of  is  light*  and 
must  be  affirmed. 

Lewis*  Fm  absent. 


MsNEFEB  et  al»  V.  Mabgb  et  al, 
(auprtme  Cawrt  of  Appeals  of  FitK/ivito.    Jairaaxy  Id,  1888.) 

1.  EXBCITTOBS  AND  ADMIinSTRATOBS— SaLB  OT  RXALTT— FaIUTSB  TO  BSBVB  ISmOL  WTTB 

NonoB. 

A  biU  was  filed  praying  the  sale  of  decedent's  land  to  pay  debts,  and  for  distribu- 
tion; the  widow  joining,  and  agreeing  to  oonunnte  her  life-right  for  its  fee-flimnle 
value.  Service  upon  one  non-resident  heir  was  had  by  publication,  as  to  whom  oe- 
oree  was  taken  as  confessed,  and  sale  confirmed  to  the  purchaser  of  the  whole  es- 
tate. Hdd,  that  the  purchaser  acquired  a  valid  title,  except  as  to  the  noa-zesident 
heir,  with  whom  he  was  a  tenant  in  common. 

a.  SufB. 

Where  defective  notice  was  had  upon  an  heir  in  an  action  for  distribution,  and 
for  sale  of  realty,  who  did  not  joiUj  or  in  any  manner  assent,  either  to  the  original 
or  any  subsequent  proceeding  of  tne  court  In  the  sale  of  the  decedent's  realty,  all 
such  proceedings  as  to  such  heir  are  nulliUes. 

8.  Bamb-^alb  or  RBAurr^FAiLnsB  to  Sbbtb  Hbib  with  NonoB^AssuiiFTiOK  of 
Dbbt  bt  Pubchasbb. 

Where  the  purchaser  at  a  Judicial  sale  of  land,  of  which  one  heir,  a  non-residenL 
bad  no  notice,  agreed  to  pay  a  lien  thereon,  it  being  agreed  that  a  sufficient  amount 
of  the  purchase  price  should  be  retained  for  that  purpose,  hetd  that,  even  if  the 
non-resident  heir  nad  been  a  myiger  party  in  the  original  prooeedln|f ,  the  dedsion  of 
the  court  that  her  share  of  tne  estate  was  Uable  to  the  purchaser's  estate  f6r  any 
part  of  the  debt  so  provided  a^rainst,  and  that  the  same  be  sold  therefor,  was  error. 

4.  8amb— Rights  or  Cbbditobs— Saia  or  Rbaltt—Liabiutt  or  Pubchasbb.  ' 

The  fact  that  there  Is  sufficient  personalty  with  which  to  pay  general  creditors 
does  not  make  Uieir  claims  any  less  liens  on  the  decedent's  realty;  and  where  suit 
for  administration  was  commenced,  to  which  the  purchaser  of  the  realty  belonging 
to  the  estate  was  a  party,  and  knew  there  were  other  debts,  aside  from  tiie  one  he 
assumed.  ?ield,  that  ne  took  the  land  subject  to  the  lien  of  the  other  creditors,  and 
was  liable  therefor  to  the  extent  of  Ms  purchase,  but  not  for  after-accrued  rents  and 
profits. 

5.  Dbscbnt  akd  Distbibution— Liabiutt  of  Hbib— Salb  or  Rbaltt  bt  Exbcutobt- 

Failubb  to  Sbbvb  Hbib  with  Noticb. 

The  interest  of  an  heir  to  real  estate,  not  conveyed  by  a  ludioial  sale,  by  reason  of 
defeciive  notice  of  the  action,  is  still  liable  to  the  claims  of  general  creditors  of  the 
decedent,  but  cannot  bo  sold  therefor,  until  the  liability  has  been  adjudicated,  the 
amount  judicially  determined,  and  an  option  given  the  heir  to  pay  witnout  sale. 

6.  Same— Salb  of  Rbaltt— Interbst  of  Hbibs— Ebtiication  of  Valub. 

Where  the  whole  of  the  lands  of  an  estate  were  sold  at  a  uniform  price  per  acre, 
and  no  reason  appeared  whv  one  part  of  the  land  might  not  be  worth  as  much  as  any 
other,  held,  that  each  individual  interest  of  the  heirs  should  be  estimated  or  the  one 
basis. 

7.  Bubrooation  —  Salb  of  Dbobpent's  Rbaltt— Failurb  to  Sbrvb  Hbib  with  No- 

tice—Asbumption  OF  Debt  bt  Purohasbr. 

Where  a  party  had  assumed  a  debt,  and  retained  the  consideration  therefor  outol 
the  purchase  price  of  lands  bought  by  him  at  the  time  of  the  purohase,  and  against 
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which  the  debt  was  a  Ueii»  he  cannot  become  an  assignee  of  the  4ebt  and  lien,  nor 
render  himself  entitled  to  subrogation  thereto  as  against  the  estate,  or  any  one 
claiming  thereunder. 

8.  Estoppel— Bt  Dbbp. 

The  purchaser  at  a  judicial  sale  of  lands,  who  was  a  party  to  the  administration 
proceedings,  assumed  the  payment  of  a  lien  thereoxu  and  retained  of  the  purchase 
price  so  much  thereof  as  **is  equal  to  that  debt,  induoing interest  to  this  time,  **  cov- 
enanting to  keep  the  first  parties,  the  estate,  and  all  persons  claiming  thereunder, 
harmless  by  reason  of  sucn  debt,  is  estopped  from  afterwards  asserting  that  he  did 
not  retain  enoui^h. 

9.  CotJBTs— Objection  to  Jukisdiction— Recokd. 

Where  no  direct  proof  of  the  fact  relied  on,  in  an  objection  to  the  jurisdiction  of  the 
court,  m;»peared  in  the  record,  and  it  also  appeared  that,  if  the  proceedings  were  an- 
nulled, it  would  operate  great  injustice,  and  an  inextricable  confusion  of  titles,  heldi 
the  objection  should  not  oe  sustained. 

Appeal  from  circuit  court,  Albemarle  county. 

In  March,  1864,  Morton  Marge  and  Caroline  H.,  his  wife,  exhibited  their 
bill  of  complaint  in  the  circuit  court  of  Albemarle  county  against  Mary  F.  G. 
Yosb;  Julius  M.  Dashiell,  and  Mary  T.,  hitf  wife;  Emily  G.  Yoss;  Susan  F. 
Yoss;  John  S.  EZnox,  Jr.,  trustee  of  Bobert  8.  Yoss,  deceased;  Douglas  H. 
Gordon,  trustee  of  Bazil  T.  Gordon  and  Skipwith  Gk>rdon,  children  of  Bazil 
B.  Gordon,  deceased;  and  the  said  Bazil  T.  Gordon,  Skipwith  Gordon,  and  the 
personal  representatlTe  of  Bobert  S.  Yoss,  deceased;  the  said  Morton  Marze, 
alleging,  among  other  things,  that  the  estate  of  said  Bobert  8.  Yoss  consisted, 
in  addition  to  certain  personalty,  of  588  acres  of  land,  and  praying  that  it  be 
sold,  and  the  proceeds  applied,  as  far  as  possible,  to  the  payment  of  debts  of 
the  decedent,  and  the  balance  distributed  among  the  parties  entitled  thereto. 
Service  by  publication  was  issued  against  J.  M.  Dashiell  and  Mary,  his  wife, 
as  non-resident  defendants,  which  was  of  no  effect  as  against  them.  Decree 
was  taken  as  against  all  piurties,  and  the  sale,  conveying  the  whole  of  the  land 
to  H.  L.  Kent,  was  confirmed  by  decree  <^  the  court,  May  12,  1864.  On  the 
eighth  October,  1868,  Joseph  Bied  and  John  Jett,  Daniel  W.  Botts  and  Gar- 
net M.  Walden,  B.  H.  Buckner  and  John  S.  Buckner,  and  Patrick  Liuaue,  un- 
satisfied creditors  of  the  est^e  of  Bobert  8.  Yoss,  deceased,  filed  their  bill  of 
review  in  the  circuit  court  of  Bappahannock,  praying  that  the  decree  of  Oc- 
tober 17, 1866,  confirming  a  report  of  Commissioners  Watson  and  Michie,  as 
to  what  had  been  done  with  certain  proceeds  of  the  sale,  be  set  aside,  and  that 
the  estate  of  B.  S.  Yoss,  deceased,  be  subjected  to  the  payment  of  debts.  In 
1869,  Kent  filed  his  answer,  reciting  his  purchase  at  the  commissioners'  sale, 
and  insisting  that  his  title  to  the  lands  was  good,  except  as  to  the  interest  of 
Dashiell,  and  that  the  creditors  must  look  to  the  fund  in  court.  On  Septem- 
^r  25, 1873,  the  court  entered  a  decree  declaring  that  said  Kent's  heirs  at 
law  bad  a  good  title  to  the  land,  except  as  to  the  interest  of  Dashiel  and  wife, 
and  as  to  that  interest  they  bad  no  title,  and  ordered  that  accounts  be  taken 
as  to  the  value  of  the  real  estate,  annual  and  fee-simple,  of  the  debts  and  as- 
s^  of  the  decedent.  The  commissioner  made  report  in  pursuance  of  said 
decree,  and,  among  other  things,  did  not  see  how  Kent  could  claim  a  lien  on 
the  Dashiell  interest  in  the  land  by  reason,  as  he  claimed,  of  his  having  paid  a 
part  of  a  certain  claim  against  the  estate,  known  as  the  ''Gordon  debt."  On 
November  80,  1877,  the  court  recommitted  the  report  for  further  account, 
showing  the  amount  due  Dashiell  and  wife  for  rents.  On  the  ninth  October, 
1878,  said  commissioner  filed  his  report,  wherein  he  stated  that  the  amount 
due  Dashiell  and  wife  for  rent  of  Hawthorne  amounted  to  $896,  and  that  as 
between  the  heirs  and  creditors  of  B.  8.  Yoss,  deceased,  and  the  heii-s  of  H. 
L.  Kent,  the  Gordon  debt,  or  the  balance  thereof,  should  be  paid  by  the  Kent 
heirs,  because  Kent  had  agreed  with  the  Yoss  heirs  and  commissioners  of  sale 
to  pay  this  debt, — had  bought  from  the  court  subject  to  this  debt,  and  had  re- 
tained of  the  purchase  money  the  amount  of  the  said  lien.  To  this  report  the 
defendants  filed  two  exceptions:    (1)  Because  the  commissioner  reported  the 
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Grordon  debt  against  Kent's,  and  not  Yoss'  estate;  and  (2)  because  rent  was 
allowed  Dashiell  and  wife.  On  the  twenty-ninth  day  of  November,  1878,  the 
bankruptcy  of  John  Jett,  Joseph  Beid,  Oamet  M.  Walden.  and  Daniel  W. 
Botts  was  suggested,  and  it  was  ordered  that  Thomas  L.  Michie  and  Henry 
S.  Menefee,  their  assignees,  be  made  parties  plaintiffs  to  this  suit;  and  it  was 
adjudged  and  decreed  that  six  twenty-fifths  of  the  real  estate  of  R.  S.  Voss 
should  be  offered  for  sale,  provided  the  six  twenty-fiftlis  of  said  land  should 
sell  for  more  than  six  twenty-fifths  of  $7,000,  w^th  interest  thereon  from  Jan- 
uary 1,  1861.  And  on  the  same  day  a  decretal  order  was  entered,  so  amend- 
ing the  above  decree  as  to  require  the  commissioners  of  sale  therein  named  to 
sell  said  real  estate  without  any  proviso  or  limitation.  On  the  twenty-third 
March,  1881,  the  commissioners  of  sale  reported  that  they  had  been  offered 
$2,500  for  Mrs.  Dashiell's  interest  in  the  Hawthorne  estate,  being  six  twen- 
ty-fifths thereof,  by  Mr.  W.  F.  Anderson,  who  had  complied  with  the  terms 
of  the  sale,  and  thereupon  a  decretal  order  was  entered  confirming  said  sale, 
and  directing  the  commissioners  to  pay  the  costs  in  these  causes  out  of  the 
cash  payment  of  $200  reported  to  the  court.  On  the  twenty-third  March, 
1882,  a  decree  was  entered,  requiring  the  bonded  commissioners  of  sale  to  col- 
lect the  purchase  money,  and  to  pay  the  same  over  to  the  administrator  of  H. 
L.  Kent,  deceased,  and,  upon  a  suggestion  that  the  creditors  of  B.  S.  Yoss 
proposed  to  take  an  appeal  from  this  decree,  the  same  was  suspended  for  90 
days,  upon  the  execution  of  a  bond,  in  the  penalty  of  $200.  And  this  is  the 
final  decree.    Henry  S.  Menefee,  assignee,  etc.,  and  others,  appeaL 

J.  C,  Gibson  and  James  Lyons^  for  appellants.  /•  F«  Men^ee  and  Meredith 
df  Cocke,  for  appellees. 

Fauntleroy,  J.  This  is  an  appeal  from  a  final  decree  of  the  circuit  court 
of  Rappahannock  county,  rendered  on  the  third  day  of  March,  1882,  in  the 
chancery  cause  pending  therein,  and  from  the  prior  interlocutory  orders  of 
the  said  court,  and  of  the  circuit  court  of  Albemarle  county,  entered  in  the 
said  cause.  The  facts  disclosed  by  the  record  are  as  follows:  Etobert  S.  Yoss, 
a  citizen  and  resident  of  Bappahannock  county,  Yirginia,  died  in  that  county 
in  August,  1861,  intestate,  leaving  his  widow,  Mrs.  Mary  F.  0.  Yoss,  and 
five  children,  his  sole  heirs,  viz.:  Mary  F.,  wife  of  Julius  M.  Dashiell,  resi- 
dents of  Baltimore,  Maryland;  Caroline  H.,  wife  of  Morton  Marge,  Yirginia; 
Emily  G.  Yoss;  Susan  F.  Yoss;  and  Philip  T.  Yoss,  who  became  of  age,  and 
died  in  1862,  unmarried  and  childless  and  intestate.  The  said  Robert  S.  Yoss, 
at  his  death,  owned  22  or  23  slaves,  of  the  average  value  at  that  date  of  prob- 
ably $800, — aggregating  $17,600, — and  stock  for  his  farm  and  other  personalty 
to  amount  of  $4,OK)0  or  more;  and  he  owned  in  his  own  right  510  acres  of 
land,  with  five  dwelling  and  other  valuable  improvements  upon  it,  joined  to 
which  was  a  tract  of  nearly  23  acres  belonging  to  his  wife,  by  a  deed  of  1850 
from  her  father,  Philip  Thornton, — ^the  whole  making  a  farm  within  a  frac- 
tion of  583  acres,  called  "Hawthorne,"  worth,  probably,  then  not  less  than 
$20,000,  as  after  th  ?  ravages  of  war  it  was  worth  $35  per  acre.  This  tract  oC 
533  acres  was  subject  to  only  one  specific  lien, — that  of  a  deed  of  trust  exe- 
cuted in  1860  by  said  Bobert  S.  Yoss  and  his  wife  to  J.  S.  Knox,  Jr.,  in  trust 
to  secure  a  debt  of  $7,000,  with  interest  from  January  1, 1861,  to  Douglas  H. 
Gordon,  trustee  for  two  minors,  Bazil  T.  Gordon  and  Skip  with  Gordon.  Yoss 
owed  other  debts  which  at  his  death  amounted  to  about  $17,000  or  $18,000, 
which,  though  probably  payable  out  of  the  slaves  and  other  pei*sonal  property, 
w^ere  general  liens  on  his  realty  after  dower,  and  the  deed  of  trust  for  benefit 
of  Gordon.  No  attempt  appears  to  have  been  made  to  administer  his  per- 
sonalty prior  to  1864,  nor  to  pay  his  debts,  which  were  left  to  accumulate  by 
accruing  interest.  Morton  Marge  qualified  as  his  administrator,  but  when 
does  not  appear.  He  speaks  of  himself  as  administrator  in  March,  1864. 
Yoss'  widow  and  two  single  daughters  lived  at  Hawthorne,  and  when  the 
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Confederate  army  fell  back  south  of  the  Rappahannock,  tney  in  a  panic  left 
Hawthorne,  and,  with  Mrs.  Ma^;e,  became  refugees  in  Albemarle  county, 
sending  the  slaves  to  Pocahontas  county.  They  and  Morton  Marge  desired 
and  determined  to  keep  the  slaves,  and  to  sell  "Hawthorne,"  and  pay  the 
debts  out  of  the  proceeds  of  the  sale  of  the  lands,  to  exoneration  of  the  slaves 
and  other  personal  property.  In  this  matter  Mrs.  Dashiell'  and  her  husband 
were  not  consulted. 

To  this  end,  the  original  suit  in  the  cause  was  begun  in  the  circuit  court  of 
Albemarle  by  process  issued  twenty-sixth  February,  1864,  and  by  publication 
in  the  Lynchburg  Virginian  as  to  Dashiell  and  wife,  then,  in  Maryland,  and 
within  the  Federal  lines,  and  under  Federal  authority,  within  the  Union.  At 
the  March  rules,  not  later  than  eighth  of  March,  1864,  the  original  bUl  was 
filed  in  the  circuit  court  of  Albemarle  in  the  names  of  Marge  and  wife  against 
Mrs.  Yoss,  Mrs.  Dashiell  and  her  husband,  the  two  single  daughters,  the  trus- 
tee Knox,  D.  H.  Gordon,  trustee,  and  the  two  minors,  Bazil  T.  Gordon  and 
Shipwith  Gordon.  The  bill,  as  is  admitted,  and  as  is  manifest  by  the  proceed- 
ings, was  brought  to  consummate  a  sale  of  "Hawthorne"  to  Horace  L.  Kent 
which  had  been  verbally  negotiated  by  conveyance  to  him,  through  the  court, 
of  the  title  of  Mrs.  Dashiell,  the  non-resident  heir,  and  for  the  confirmation 
of  the  sale,  and  distribution  of  the  proceeds  of  sale  to  the  widow  and  heirs. 
It  describes  Marge  as  administrator,  and,  as  such,  a  party,  and  avers  that  there 
is  the  lien  of  the  deed  of  trust  for  the  Gordon  debt,  and  also  other  debts,  the 
payment  of  which  it  is  desired  to  throw  upon  the  land;  and  the  court  in  its 
subsequent  proceedings,  and  after  the  sale»  ordered  an  account  of  debts,  and 
a  settlement  of  Marge^s  accounts  as  administrator.  After  the  filing  of  the 
original  bill.  Marge  and  wife,  the  widow  and  tlie  two  single  daughters  (Philip 
T.  Yoss  being  dead)  entered  into  a  written  contract  or  "preliminary  agree- 
ment," dated  eighteenth  March,  1864,  with  Horace  L.  Kent,  of  Bichmond, 
for  the  sale  of  the  538  acres  of  "Hawthorne"  for  $118.75  per  acre,  payable  in 
Confederate  bonds  and  currency.  Kent's  Confederate  currency  and  bonds 
were  depreciating,  and  he  was  anxious  to  unload  them  by  investment  in  this 
Rappahannock  farm,  in  spite  of  the  presence  or  threatened  occupancy  by  the 
enemy;  and  he  was  met  by  these  parties,  who  were  anxious  to  exchange  their 
land  for  this  currency.  This  preliminary  agreement,  and  the  sub3equent  deed 
of  twenty-first  of  March,  1864,  have  an  important  bearing  on  the  questions  at 
issue  and  show  the  intent  and  obligations  of  Kent  in  the  contract. 

The  parties  of  the  first  part  sell  ("hereby")  to  Kent  the  whole  583  acres  at 
one  uniform  price,  $118.75  per  acre,  describing  the  tract  as  composed  of  Mrs. 
Yoss'  23  acres  and  the  510  acres  owned  by  B.  S.  Yoss.  Kent  agrees  to  pay 
the  purchase  money  arising  from  the  23  acres  to  Mrs.  Yoss  in  Confederate 
currency  of  the  then  issue  on  the  signing  of  the  agreement,  and  reciting  the 
Gordon  debt,  and  deed  of  trust  stipulates  that  "so  much  of  the  purchase  money 
as  is  equal  to  that  debt,  including  interest  to  this  time,  is  to  be  detained  by 
Kent,  who.  In  part  payment  for  his  purchase  aforesaid,  assumes  the  payment" 
of  the  said  trust  debt,  and  covenants  that  he  will  fully  and  completely  pro- 
tect and  save  harmless  them,  the  parties  of  the  first  part,  and  not  only  them, 
but  the  estate  of  B.  S.  Yoss,  deceased,  and  also  each  and  every  person  claim- 
ing under  him,  (B.  S.  Yoss,)  from  all  loss  or  liability  in  regard  to  that  debt. 
Of  the  remaining  purchase  money,  after  deducting  payment  to  Mrs.  Yoss  for 
the  23  acres,  three-fourths  is  to  be  paid  on  the  signing  of  the  agreement  to 
the  parties  of  the  first  part  in  Confederate  money  of  the  then  issue,  with  the 
proviso  that  the  parties  of  the  first  part  shall  have  executed  a  deed  conveying 
all  their  interests  to  Kent,  to  be  held  as  an  escrow,  to  be  delivered  to  Kent 
when  a  competent  court  of  chancery  shall  decree  a  deed,  and  the  same  be  exe- 
cuted, vesting  in  Kent  the  title  of  Mrs.  Dashiell  to  her  share.  The  remain- 
ing one-fourth  of  the  purchase  money  for  the  510  acres  to  be  held  by  Kent 
subject  to  the  order  of  the  circuit  court  of  Albemarle  in  the  suit  which  the 
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said  parties  of  the  first  part  have  instituted,  and  which  they  agree  to  conduct, 
with  a  view  to  obtain  the  sanction  of  the  court  to  this  agreement;  and  shouid 
it  be  found  impracticable  to  obtain,  by  decree  of  the  court  in  this  suit,  a  trans- 
fer of  Mrs.  DashieU's  title  to  Kent,  yet  the  agreement  and  conveyance  of  the 
other  shares  to  be  binding. 

In  accordance  witi)  this  preliminary  agreement,  the  parties  of  the  first  part 
executed  the  deed  of  twenty-first  of  March,  1864,  and  Kent  united  in  it,  in 
which  they  warrant  generally  the  23  acres  of  ^  Hawthorne,  *'  except  as  to  the  lien 
of  the  Gordon  trust  debt,  and  in  which  deed  Kent  and  the  other  parties  put 
the  emphatic  clause:  "Now,  in  regard  to  this  debt,  it  is  expressly  understood 
that  there  has  been  left  in  the  hands  of  the  purchaser,  said  H.  L.  Kent,  a 
sufficient  amount  of  the  purchase  money  to  pay  the  same;  in  consideration  of 
which  Kent  covenants  that  he  wiU  hereafter  pay  off  and  discharge  the  same." 
This  deed  of  the  twenty-first  of  March,  1864,  was  retained  as  an  escrow  until 
after  the  decree  of  the  circuit  court  of  Albemarle  for  sale,  and  after  the  sale 
in  accordance  with  the  agreement  and  deed,  and  after  Kent  had  retained  out 
of  the  first  installment  of  purchase  money  what  he  deemed  sufficient  to  pay 
this  debt,  and  fully  to  discharge  it,  and  which  he  so  retained  as  full  consider- 
ation for  his  covenant  to  pay  and  discharge  the  specific  lien  which  bound  the 
whole  583  acres,  Mrs.  Yoss'  23  acres,  the  three-fourth  interest  of  the  parties, 
and  Mrs.  Dashiell's  interest.     The  deed  of  the  twenty-first  of  March,  1864, 

was  admitted  to  record  in  the court  of  Richmond  city,  twenty-first 

July,  1864,  and  in  clerk's  office  of  Richmond  county  court  on  twenty-first  No- 
vember, 1864.  These  papers,  though  not  united  in  by  Mrs.  Dashiell,  show 
conclusively  the  express  agreement,  understanding,  and  intent  of  the  said  par- 
ties on  both  sides,  Yoss,  Marge,  and  Kent,  that  the  Gordon  debt  was  to  be 
paid  by  Kent  out  of  the  purchase  money;  enough — a  sufficiency — of  which 
was  to  be  and  was  retained  by  Kent,  and  that  this  retention  was  the  end  of 
the  lien  of  the  said  Gordon  debt,  and  a  bar  against  all  claim  by  Kent,  or  by 
any  one,  on  account  of  the  said  €U)rdon  debt,  as  fully  as  if  the  commissioner 
of  sale  had  taiken  the  purchase  money,  and  paid  it  on  the  Gordon  debt.  This 
is  the  deed  under  which  Kent  held ;  and  his  acceptance  of  it,  after  he  had  re- 
tained enough  of  the  purchase  money  to  pay  the  Gordon  debt,  and  had  paid  to 
the  parties  of  the  first  part  the  residue,  is  conclusive  that  the  amount  so  re- 
tained was  sufficient,  and  was  a  full  and  final  consideration  for  his  assumpsit 
and  express  covenant  to  pay  the  Gordon  debt,  and  bars  all  subsequent  claim 
by  Kent  upon  any  owner  of  any  part  of  "Hawthorne." 

This  contract  shows,  too,  that  Kent  laid  great  stress  on  the  suit  then  insti- 
tuted, the  bill  in  which  had  then  been  filed,  and  he  must  be  conclusively  pre- 
sumed to  have  known  its  contents,  and  thus  to  have  been  advised  of  the  fact 
that  there  were  debts,  other  than  the  specific  lien  of  the  Gordon  debt,  which 
were  general  liens  on  three-fourths  of  the  510  acres,  which  he  took  by  the  deed 
of  twenty-first  March,  1864,  and  which  had  precedence  of  Mrs.  Yoss'  claim 
on  the  23  acres  conveyed  by  her  to  Knox,  trustee;  that  is,  that  they  were  gen- 
eral liens  on  the  whole  533  acres,  after  the  application  of  the  whole  533,  pro 
tanto^  to  the  specific  lien  of  the  Gordon  debt,  on  all  of  it.  The  record  shows 
that  the  Albemarle  circuit  court  on  tenth  of  May,  1864,  did  decree  a  sale  at 
public  auction  or  private  sale  of  the  whole  of  "Hawthorne, "  to  be  made  by  E. 
R.  Watson  and  N.  H.  Massie,  commissioners  of  sale,  and  that  they  on  the 
next  day,  eleventh  of  May,  1864,  sold  it  to  Kent,  in  accordance  with  the  sale 
which  had  been  made  before  by  the  widow  and  heirs,  for  the  uniform  price  of 
$118.75  per  acre  for  all.  Had  it  been  advertised  and  sold  at  public  auction  to 
the  highest  bidder,  it  might,  in  the  desire  to  invest  Confederate  currency, 
have  brought  very  much  more,  perhaps  double  that  price.  The  commission- 
ers of  sale  reported  the  sale,  and  also  that  Kent  had  retained  and  had  been  al- 
lowed credit  for  the  amount  of  the  purchase  money,  which  he  (Kent)  deemed 
sufficient  to  pay  the  Gordon  debt,  and  hod  paid  the  whole  residue  of  the  our- 
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chase  money  for  which  the  commissioners  of  sale  added  a  distributiye  account* 
deduct ing»  after  the  Gordon  debt»  $1,469.09  for  expenses;  $2,728.28  for  Mrs. 
Yoss,  for  the  28  acres;  $8,000  for  widow's  dower;  $17,500  f6r  debts;  and 
then  apportioned  the  residue  among  the  widow  and  heirs. 

The  circuit  court  on  the  twelfth  of  May  conflrmed  the  entire  report,  and 
decreed  a  deed  to  be  made  by  the  commissioners  of  sale,  to  Kent,  for  the  whole 
tract,  though  there  is  nothing  in  the  record  to  show  that  this  deed  was  ever 
made,  or  that  Kent  has  any  deed  except  the  deed  of  twenty-first  of  March, 
1864;  and  the  decree  directed  the  commissioners  to  pay  according  to  their  re- 
port, and  to  retain  Mrs.  Dashiell's  part;  and  ordered  that  one  of  its  commis- 
sioners in  chancery  state  and  report  the  debts  of  B.  S.  Yoss,  to  be  paid  out  of 
the  land  fund,  and  also  an  account  of  his  personalty,  and  an  administration 
account  of  Marge,  administrator;  the  decree,  sale,  confirmation  of  sale,  and 
distribution  of  proceeds, — all  done  in  three  days.  October  17, 1864,  the  com- 
missioners of  sale  made  a  second  report  of  what  they  did  with  the  fund  of  the 
purchase  money,  without  waiting  for  the  master  commissioner's  report  of 
debts,  and  stating  that  they  paid  $4,082.12  to  the  bank  at  Fredericksburg, 

and  $7,686.41  to  the  Farmers'  Bank  of  Yirginia,  at ,  by  mistake  in 

payment  of  notes  due  at  the  Branch  Bank,  at  Alexandria,  which  had  been  al- 
ready paid  by  B.  F.  Yoss, — in  all  $11,718.41;  leaving  only  the  balance  (of  the 
$17,5()0)  of  $5,750,  which  they  invested  in  Confederate  bonds,  though  it  is 
never  heard  of  afterwards.  This  report  is  approved  and  confirmed  by  decree 
of  October  17, 1866,  two  years  afterwards,  although  the  master  had  returned 
a  report  under  the  decree  showing  other  debts  than  those  paid  by  the  com- 
missioners of  sale  to  the  amount  of  $16,435.23  general  liens  on  the  land,  and 
among  which  are  the  debts  claimed  by  t?ie  appellants  here.  He  also  reports  a 
balance  due  bv  Marge,  administrator,  of  $1,843.16,  and  a  list  of  slaves  esti- 
mated at  $50,000,  who  all  became  emancipated  in  April,  1865.  This  report 
of  the  master  commissioner,  Shackelford,  was  confirmed  by  the  decree  of 
seventeenth  October,  1866,  and  by  the  same  decree  the  circuit  court  of  A.lbe- 
marle,  having  made  no  provision  for  the  general  debts  and  liens  of  appellants 
and  others,  ordered  the  cause  to  be  sent  to  the  circuit  court  of  Rappahannock 
county,  where  it  was  docketed  fifth  of  October,  1868. 

The  appellants  having  thus  been  whoUy  ignored  and  left  out  in  the  cold  by 
the  Albemaiie  circuit  court,  and  its  commissioners  .of  sale,  filed  by  leave  their 
bill  of  review  in  the  circuit  court  of  Bappahannock  county,  adding  Kent  to 
the  parties  defendant  to  the  original  bill,  and  the  proceedings  subsequently 
had  resulted  in  the  decree  of  twenty-third  March,  1872,  fnmi  which  this  ap- 
peal is  taken. 

The  first  question  presented  is  as  to  the  Jurisdiction  of  the  Albemarle  cir- 
cuit court  in  the  premises,  which  is  denied  by  the  appellants,  who,  as  com- 
plainants in  the  bill  of  review,  aver  that  the  courts  were  organized  and  held 
in  Bappahannock  county  on  twenty-sixth  February,  1864,  and  that  there  was 
actually  pending  in  the  county  court  of  Rappahannock  a  suit  for  the  sale  of 
''Hawthorne,"  but  as  no  direct  proof  of  this  fact  is  in  the  record,  and  the  ob- 
jection now  made  to  the  jurisdiction  was  not  pressed,  and  as  if  the  whole 
proceedings  in  the  original  suit  be  now  annulled,  it  would  mi^e  inextricable 
confusion  of  titles  and  operate  irretrievable  injustice,  it  is  best  to  consider 
that  the  objection  to  the  jurisdiction  of  the  Albemarle  court  is  not  well  taken. 
The  circuit  court  of  Rappahannock  decided,  rightly,  that  the  title  of  Mrs. 
Dashiell  was  not  transferred  to  Kent,  nor  her  interest  in  any  way  affected  by 
the  proceedings  had  in  the  original  suit.  She  could  not  be  affected  where  she 
was  not  a  party,  and  she  could  not  be  a  party  unless  she  had  legal  notice;  and 
being  a  resident  of  Maryland,  and  in  the  enemy's  lines,  she  could  not  have 
legal  notice  by  publication  in  Yirginia.  Vide  Bart  v.  Rohi\  10  Ya.  Law  J. 
7^,  and  cases  cited.  She  is  tenant  in  common  with  Kent  and  his  heirs,  to 
the  extent  of  her  heritable  share  of  her  father's  (R.  S.  Yoss')  realty  bouglit 
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by  Kent;  which  share  the  court  ascertained  and  decided  to  be  six-twenty« 
fifths  of  the  533  acres  of  "Hawthorne."  Mrs.  Dashiell's  title  was  not  and 
could  not  be  affected  by  the  proceedings  had  under  the  bill  of  review.  There 
is  not  a  particle  of  evidence  in  the  record  to  show  that  she  and  her  husband 
were  parties.  It  is  true,  they  were  named  as  parties  defendant,  and  summons 
as  to  them  is  prayed  for  in  the  bill  of  review,  but  they  had  been  non-residents 
during  the  beginning  and  progress  of  the  original  suit,  and,  there  being  noth- 
ing to  show  that  they  had  since  become  resident  in  Virginia,  the  presump- 
tion is  that  they  continued  to  be  non-resident.  There  is  nothing  to  show  that 
they  had  personal  service  of  process,  nor  that  ahy  publication  was  asked  or 
made  as  to  them,  nor  does  the  decree  set  out  that  the  complainants  had  pro- 
ceeded in  the  mode  prescribed  by  law  to  mature  the  cause  as  to  them.  In- 
deed, the  complainants  and  the  court  treated  the  bill  of  review  as  simply  a 
coatinuation  of  the  original  suit,  and  as  the  court  of  Albemarle  had  thereto- 
fore considered  the  publication,  in  a  Lynchburg  paper^  legal  and  sufficient  to 
make  Mrs.  Dashiell  and  her  husband  parties,  it  was  taken  for  granted  that 
they  were  parties  without  further  publication.  Neither  of  them  appeared  by 
counsel  or  in  person,  and  being  non-residents,  and  within  the  enemy's  lines, 
and  no  publication  ordered  or  had  as  to  them,  they  were  no  more  parties  to 
the  proceedings  had  under  the  bill  of  review  than  they  were  under  the  origi- 
nal bill;  and  all  the  decrees  or  proceedings  had  adverse  to  them  ;nrere  ntUlitieSf 
and  the  sale  of  Mrs.  Dashiell's  share  or  interest  in  "Hawthorne"  to  Ander- 
son, as  aforesaid,  was  null  and  void.  This  court  cannot  assume  so  important 
a  fact,  of  their  being  parties,  without  evidence,  and  on  mere  presumption; 
and  especially  in  the  face  of  their  having  been  non^esidetits,  and  not  parties 
theretofore. 

But  even  had  she  and  her  husband  been  legally  and  regularly  made  parties 
defendant  to  the  bill  of  review,  the  circuit  court  erred  in  deciding  that  her 
six-twenty-fifths  share  of  the  510  acres  of  Hawthorne  was  liable  to  Kent's  es- 
tate for  any  part  of  the  Gordon  debt;  and  it  erred  in  decreeing  a  sale  then  of 
her  six-tweuty-fifths  of  which  she  was  owner,  subject  to  no  lien,  unless  it 
were  to  six-t wenty-flf ths  of  the  lien  of  the  general  creditors,  unpaid,  and  even 
if  to  this  extent  she  were  on  her  six-twenty-fifths  liable,  there  should  have 
been  no  sale  of  her  said  six-twenty-fifths  until  that  liability  had  been  adjudi- 
cated, and  the  amount  due  on  the  said  general  debts  ascertained  and  deter- 
mined by  report  and  decree,  and  time  given  her  to  pay  her  ascertained  part 
of  such  liability,  if  she  chose,  without  sale. 

The  circuit  court  erred  in  deciding  that  Kent's  heirs  had  any  lien  or  claim 
on  Mrs.  Dashiell's  share  of  the  land  by  assignment  of  or  by  subrogation  to  the 
lien  of  the  trust  for  the  Gordon  debt,  because,  though  Gordon  might  have  en- 
forced the  lien  for  any  part  of  the  debt  unpaid  to  him  or  to  his  cestuis  que  trusty 
(in  which  case  Mrs.  Dashiell  could  have  had  recourse  to  Kent,  or  have  com- 
pelled Gordon  to  resort  first  to  Kent's  three-fourths  of  the  510  acres,)  yet  Kent 
had  no  claim  on  her;  for  if  he  paid  off  the  Gordon  debt,  he  paid  it  according 
to  his  express  contract,  and  with  the  money  of  the  Yoss  heirs,  certainly  not 
with  his  own,  and  therefore  he  could  not  become  assignee  of  the  (Gordon  debt 
and  lien,  nor  entitled  to  subrogation  thereto  as  against  the  estate  of  R.  S. 
Yoss,  or  any  one  claiming  under  him.  Kent  purchased  the  tract  of  land 
"Hawthorne"  by  the  "preliminary  agreement"  in  writing,  and  he  holds  title 
under  the  deed  of  twenty-first  March,  1864,  sanctioned  by  the  Albemarle  cir- 
cuit court;  and  no  one  can  read  those  papers  and  doubt  that  Kent  was  to  pay 
the  Gordon  debt  out  of  the  purchase  money,  and  that  he  so  expressly  under- 
stood, inttsnded,  and  covenanted  to  do,  by  retaining  so  much  of  the  purchase 
money  as  should  be  sufiicient  for  that  purpose.  He  had  the  right  to  judge  of 
that  sufficiency,  and  the  power  to  do  it,  as  the  money  was  in  his  hands,  and 
due  by  liim  as  purchaser.  He  did  so  retain,  and  by  his  acceptance  afterwards 
of  the  deed  of  March  21,  1864,  united  in  by  him,  he  is  estopped  to  deny  tliat 
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he  had  retained,  enough  of  the  purchase  money — Yoss  money — due  by  him  to 
pay  the  Gordon  debt,  and  that  it  was  a  full  consideration  for  his  assuming  and 
paying  the  Gordon  debt  He  covenanted  with  tlie  parties  to  the  "preliminary 
agreement"  and  the  deed  of  March,  1864,  to  fully  and  completely  protect  them 
and  Yoss'  estate,  and  all  claiming  under  Yobs,  from  all  liability  for  this  debt, 
which  he  could  not  do  except  by  paying  it  with  Yoss'  money,  retained  by  him 
for  the  express  purpose,  and  intended  by  him  and  the  other  parties  to  the  con- 
tract to  be  in  full  of  any  recourse  to  Yoss'  estate  or  heirs.  True,  he  retained 
only  $7,000,  and  the  interest,  aggregating  $8,851,  the  amount  of  the  debt  in 
par  funds,  but  he  did  this  in  execution  of  his  own  express  covenant  and  under- 
standing, as  explicitly  stated  in  the  contracts  by  which  he  got  his  title.  Kent 
and  his  estate  must  be  held  to  his  retention,  and  to  the  sufficiency  of  the  amount 
retained  as  his  own  voluntary  act;  and  he,  nor  his  estate,  can  be  entitled  to 
no  demand  on  Mrs.  Dashiell,  or  any  one  claiming  under  R.  S.  Yoss,  for  any 
part  of  the  Grordpn  debt,  either  as  assignee  or  by  subrogation. 

The  circuit  court  6rred  in  deciding  that  Kent's  heiia  were  entitled  to  the 
proceeds  of  sale  of  Mrs.  Dashiell's  undivided  share  or  interest  in  the  land,  or 
that  it  is  liable  for  the  costs.  The  debts  of  the  general  creditors  (appellants) 
accrued  before  the  war,  and  were  general  liens  on  the  realty  of  B.  S.  Yoss  as 
fully  as  a  judgment  or  deed  of  truf!t  could  be  as  against  the  heirs  of  Yoss  and 
pcrchasers  from  them  udth  notice.  They  were  none  the  less  general  lelns  on 
the  realty  because  there  was  personalty  enough  to  pay  them;  and  the  waste 
or  dissipation  of  the  personalty  by  mismanagement  or  devastavit  by  misfea* 
sance  or  malfea8anr:e  of  the  administrator  or  distributees  and  heirs,  or  by  the 
erroneous  act  of  court,  whereby  the  payment  of  these  debts  out  of  the  person- 
alty was  prevented,  cannot  destroy  or  weaken  that  lien  on  the  land  descended 
to  and  in  the  hands  of  Yoss'  heirs,  or  in  the  hands  of  or  purchaser  from  them 
with  knowledge  or  notice  of  debts  constituting  such  general  lien.  See  Code, 
1860,  §8  8,  4,  5;  McCandlUh  v.  Bdloe,  8  Grat.  830;  McCandliah  v.  Keen,  18 
Grat,  bl5;  Harvey's  AdmW  v.  Steptoe^s  AdmW,  17  Grat.  289;  Insuranoe  Co, 
V.  Maury,  75  Ya.  612;  WoodJiouse  v.  Fillbates,  77  Ya.  320. 

By  the  Code  of  1860,  the  real  estate  of  the  intestate.  B.  8.  Yoss,  was  assets 
in  the  hands  of  his  heirs  for  payment  of  his  debts :  ( 1 )  Of  the  lien  of  the  deed 
of  trust  to  Gordon;  (2)  the  general  debts  pro  rata,  as  there  were  no  judg- 
ments at  his  death.  This  realty  the  heirs  could  sell,  but  became  personally 
liable  to  the  extent  of  the  assets  aliened,  if  at  the  time  of  the  conveyance  no  suit 
had  been  commenced  for  the  administration  of  the  said  real  assets,  nor  any  re- 
port have  been  filed  of  the  debts  and  demands  against  the  estate  of  the  intestate. 
In  this  case  suit  had  been  commenced  in  Albemarle  circuit  court  before  Febru- 
ary 26, 1864,  and  the  bill  was  filed  March  8,  1864,  for  adminLstration  of  B.  S. 
Yoss'  real  assets — First,  to  pay  the  Gordon  lien ;  and,  Secondly,  the  other  debts 
to  exonerate  the^^are^.  The  administrator.  Marge,  was  a  party,  and  was  com- 
plainant. The  bill  named  the  fact,  and  supposed  amount  of  the  general  debts, 
and  the  court  did  by  its  decree,  etc. ,  administer  the  real  assets.  The  purchaser, 
Kent,  in  the  contract  of  eighteenth  of  March,  1864,  was  averse  of  this  suit,  and 
the  object  of  it,  and  made  its  prosecution  a  condition,  and  its  decree  a  condition 
precedent*  He  knew  from  the  bill  that  there  were  other  debts,  to  a  large 
amount  named  in  the  bill,  which  were  general  liens.  The  decree  of  twelfth 
May,  1864,  which  sanctioned  his  *' preliminary  agreement,"  and  his  contract 
of  purchase,  ordered  an  account  of  the  general  debts  of  Yoss,  and  their  order 
of  priority.  Kent  therefore  took  the  land  subject  to  the  lien  of  the  general 
creditors,  and  he  is  liable  therefore  to  the  extent  of  his  purchase  and  acquisi- 
tion of  "  Hawthorne. "  The  whole  tract  of  533  acres  was  sold  together,  and  out 
of  the  proceeds  of  sale  the  Crordon  debt  is  entitled  to  payment  as  a  lien  prior 
to  that  of  the  general  creditors,  to  whom  Kent's  estate  is  liable,  to  the  extent 
of  three-fourths  of  the  whole  tract,  less  the  Gordon  debt,  as  of  the  day  of 
sale,  and  the  circuit  court  erred  in  its  decree  exonerating  Kent's  esUite  from 
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liability  to  the  general  creditors.  Mrs.  Dashiell  is  under  no  personal  liability 
to  the  general  creditors,  for  she  has  never  sold  her  heritable  interest,  but  her 
six-twenty-fifths  of  the  510  acres  (the  533,  less  23  acres)  is  liable  still  to  the 
lien  of  appellants  debto. 

There  is  no  just  reason  for  estimating  Mrs.  DasbieH's  six-twenty-fifths  at 
a  lower  rate  of  value  than  the  residue  of  "Hawthorne. "  The  whole  583  acres 
sold  for  a  uniform  price  of  $118.75  per  acre.  It  is  shown  that  Mrs.  Yobs*  28 
acres  was  estimated  at  635  per  acre  by  defendant  Kent's  own  witnesses,  and 
chere  is  no  reason  in  the  record  why  the  whole  533  acres  is  not  worth  at  least 
that  now,  and  at  that  rate  Mrs.  Dashieli's  six-twenty-fifths  of  the  510  acres 
(533  less  23  acres)  is  $4,044,  instead  of  $2,500,  which  it  sold  for,  and  from 
which  costs  were  improperly  decreed  and  were  taken.  Nor  is  there  any  rea- 
son why  the  Hawthorne  tract  of  510  acres  should  be  put  down  at  only  $10,000. 
Its  proved  value  in  the  record  is  $16,850.  The  decrees  complained  of  are 
right,  so  far  as  they  decide  that  Kent  is  tenant  in  common  with  Mary  T. 
Dashiell,  and  in  holding  that  the  sale  of  the  Hawthorne  tract,  less  the  interest 
of  Mrs.  M.  T.  Dashiell,  was  a  valid  sale,  and  in  further  holding  that  H.  L. 
Kent,  or  his  estate,  are  not  liable  to  the  unpaid  creditors  of  B.  S.  Yoss,  for 
the  rents  and  profits  of  three-fourths  of  the  Hawthorne  tract,  and  in  so  far 
they  are  affirmed;  but  the  said  decrees  are  erroneous  in  holding  that  H.  L. 
Kent,  or  his  estate,  is  entitled  to  subject  the  said  interest  of  Mis.  M.  T. 
Dashiell  to  pay  a  proportionate  share  of  the  debt  due  to  D.  H.  (Gordon,  trustee, 
and  in  decreeing  costs  against  her  or  her  said  share,  and  in  holding  that 
the  unpaid  creditors  of  B.  S.  Yoss,  deceased,  are  not  entitled  to  have  the  said 
interest  of  Mrs.  M.  T.  Dashiell  sold  for  the  benefit  of  the  said  unpaid  credit- 
ors; and,  as  to  these  matters,  the  said  decrees  are  reversed  and  annulled,  and 
the  cause  will  be  remanded  to  the  circuit  court  or  Bappahannock  county,  with 
instructions  to  make  Mrs.  M.  T.  Dashiell  and  her  husband  parties,  and  to  pro- 
ceed in  the  cause  in  accordance  with  the  views  expressed  in  this  opinion,  and 
the  accompanying  order,  which  will  be  certified  down. 

Affirmed  in  part,  and  reversed  in  part. 

Lewis,  J.,  absent 

(84  va.  m)  Morris  o.  Lyon. 

(Swpreme  Couart  of  Appeals  of  Virginia,    January  19, 188S.) 
1.  Limitation  or  Actionb— Bab  of— Aoknowlsdokent— Madb  aptbr  Bar  of. 

In  an  action  of  detinue,  a  replication  to  a  plea  of  statute  of  limitations  is  bad, 
which  admits  averment  in  plea  that  cause  of  action  accrued  more  than  the  statutory 
five  years  before  action  brought,  but  alleffes  a  subsequent  acknowledgment  by 
defendant  of  title  to  property  in  question  m  plaintiff,  made  within  five  years  of 
bringing  suit. 
S.  Pleading— Plba  in  Babt— Dbmubreb— Juboiobnt. 

Where  a  plea  goes  to  bar  the  action,  and  is  replied  to,  and  a  demurrer  to  the  rep- 
lication is  sustimied,  defendant  is  entitled  to  judgment  thereon  as  if  an  issue  of 
fiiot  had  been  joined  upon  the  replication,  and  found  in  favor  of  defendant. 
Fauntlbbot,  J.,  dissenting. 

Error  to  circuit  court  of  city  of  Richmond. 

Action  of  detinue  by  Bobert  F.  Morris,  plaintiff  in  error,  against  John 
Lyon,  defendant  in  error.  The  case  was  decided  in  the  supreme  court  of  ap- 
peals. May  5, 1887,  (see  2  S.  £.  Rep.  515,)  and  is  now  before  the  court  on  re- 
hearing. 

Atkinson  A  Davis,  for  plaintiff  in  error.  Quy  A  Gilliam  and  John  Lyon» 
for  defendant  in  error. 

Lewis,  P.  This  was  an  action  of  detinue  in  the  circuit  court  of  the  city  of 
Richmond .    The  action  was  brought  to  recover  possession  of  a  cerlai  d  d  iamond 
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cross  breast-pin,  which  the  declaration  alleges  was  deposited  by  the  plaintiff 
with  the  defendant  in  November^  1873,  as  security  for  the  payment  of  a  certain 
debt,  which  debt  was  afterwards  fully  paid.  The  action  was  commenced  in 
September,  1885.  The  right  to  bring  the  same  accrued  as  set  forth  in  the  dec- 
laration on  the  eleventh  of  December,  1874.  The  pleas  were  non  detinet,  a 
special  plea,  and  the  statute  of  limitations.  To  the  latter  plea  the  plaintiff 
replied  that  the  defendant,  within  five  years  next  before  the  action  was 
brought,  to- wit,  on  the  thirtieth  of  January,  1884,  "acknowledged"  the  chattel 
in  controversy  "to  be  the  property  of  the  plaintiff."  To  this  replication  the 
defendant  demurred,  and  the  circuit  court  sustained  the  demurrer,  and  entered 
a  judgment  of  nil  capiat;  whereupon  the  plaintiff  obtained  a  writ  of  error. 

Two  questions  are  presented  for  determination:  First.  Whether  the  repli- 
cation is  sufficient;  and,  if  not,  secondly,  whether  the  circuit  court  erred  in 
giving  final  judgment,  on  the  demurrer,  for  the  defendant.  As  to  the  first 
point,  we  are  of  opinion  that  the  replication  is  clearly  bad.  It  admits  the 
averment  in  the  plea  that  the  cause  of  action  accrued  more  than  five  years  be- 
fore the  date  of  the  writ,  which  is  equivalent  to  an  averment  of  adverse  pos- 
session, by  the  defendant,  of  the  breast-pin  mentioned  in  the  declaration,  for 
that  length  of  time  before  the  action  was  brought;  but  it  attempts  to  avoid 
the  effect  of  that  averment,  or.  In  other  words,  to  r^>el  the  limitation  of  the 
statute,  by  alleging  a  8ubse<|uent  acknowledgment  by  the  defendant  that  the 
breast-pin  was  the  property  of  the  plaintiff.  Such  an  acknowledgment,  how- 
ever, has  not  the  effect  for  which  the  plaintiff  contends.  The  time  within 
which  an  action  of  detinue  may  be  brought  is  limited  by  the  statute  to  five 
years  next  after  the  right  to  sue  accrues,  and  the  time  thus  prescribed  cannot 
be  enlarged  by  any  acknowledgment  by  the  defendant,  after  the  right  accrues. 
The  only  way  in  which  the  operation  <k  the  statute  can  be  avoided  in  any  case, 
is  by  one  or  the  other  of  the  following  circumstances,  namely:  (1)  By  a  sub- 
sequent written  acknowledgment  or  promise  to  pap  money,  signed  by  the 
party  to  be  charged,  or  his  agent;  (2)' by  the  existence  of  certain  disabilities 
on  the  part  of  the  plaintiff;  (3)  by  certain  attempts  on  the  part  of  the  defend- 
ant to  evade  the  action,  as  where,  having  before  resided  in  this  state,  he  de- 
parts therefrom,  or  absconds,  or  conceals  himself,  or  by  any  other  indirect 
ways  or  means  obstructs  the  plaintiff  in  bringing  his  action;  in  all  of  which 
cases  the  time  during  which  such  obstruction  has  continued,  is  not  computed 
as  a  part  of  the  time  prescribed  by  the  statute;  and  (4)  by  the  failure  of  a  suit 
commenced  in  time.  These  are  the  only  exceptions  restrictive  of  the  opera- 
tion of  the  statute  which  the  legislature  has  seen  fit  to  make ;  and  for  the  court 
to  add  to  the  number  would  be  to  assume  legislative  authority.  Code  1873,  o. 
146;  4  Minor,  Inst.  510;  1  Rob.  (Old)  Pr.  100;  1  Bob. (New)  Pr.  581;  A' Court 
V.  Cross,  3  Bing.  329, 11  E.  C.  t.  329;  Oothout  v.  Thompson,  20  Johns.  277. 
The  result,  therefore,  in  the  present  case,  is  that  what  may  have  been  orig- 
inally a  wrong,  has,  by  operation  of  the  statute,  which  is  a  statute  of  repose, 
ripened  into  a  right;  in  other  words,  the  defendant  having  held  adverse  pos- 
session of  the  chattel  in  question  more  than  five  years  before  the  commence- 
ment of  the  action,  acquired  u  title  thereto,  by  operation  of  the  statute,  which 
was  not  divested;  nor  was  the  plaintiff ^s  right  to  sue  revived  by  the  acknowl- 
edgment relied  on  in  the  replication. 

In  Newhy^s  AdmW  v.  Blakey,  3  Hen.  &  M*  57,  it  was  held  that  five  years* 
peaceable  possession  of  certain  slaves,  acquired  without  force  or  fraud,  gave 
to  the  party  holding  such  possession  a  legal  right,  which  entitled  him  to  re- 
cover the  slaves  in  an  action  of  detinue.  And  in  Elam  v.  Bass'  Bafrs,  4 
Munf.  301,  it  was  decided  that  such  possession  constituted  a  complete  defense 
under  the  plea  of  non  detineU  And  to  the  same  effect  are  the  cases  of  Spots- 
wood  y.Dandridge,  4  Hen.  &  M.  139;  and  Garland  v.  Bnos,  4  Munf.  504; 
see,  also.  Brent  v.  CTmpman,  5  Cranch,  358,  and  Shelby  v.  Guy,  11  Wheat. 
861.    Nor  is  the  case  of  Smitit  v.  Townes'  AdmW,  4  Munf.  191.  in  conflict 
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with  these  views.  That  was  an  action  of  detinue  to  recoyer  certain  slaves, 
which  had  been  bequeathed  by  one  Booker  to  the  female  plaintiff,  and  which, 
at  the  testator's  death,  were  in  the  possession  of  the  defendant's  intestate. 
At  the  trial,  the  plaintiffs  offered  to  prove  that  about  one  month  after  the  tes- 
tator's death,  in  1802,  the  defendant's  intestate,  in  a  conversation  with  the 
executrix  of  BoOker,  remarked  that  the  will  was  a  just  one,  and  that  the 
slaves  bequeathed  to  the  female  plaintiff,  then  Vifeme  aoUy  **had  as  well  remain 
in  his  (the  intestate's^  possession  for  her  benefit,  to  which  the  executrix  as- 
sented," and  that  he  ^*hr.d  held  the  said  slaves  on  account  of  that  conversation 
till  his  death  in  1810. "  The  trial  court  excluded  this  and  other  evidence  of  a 
similar  nature,  but,  on  appeal,  the  judgment  was  reversed;  this  couit  holding 
that  the  evidence  was  admissible  to  rebut  the  alleged  adverse  possession  by  the 
defendant  and  his  intestate;  in  other  words,  to  show  that  there  was  nothing 
in  the  case  upon  which  the  statute  of  limitations  could  operate,  since  the  evi- 
dence tended  to  show  that  the  possession  of  the  defendant's  intestate  was  con- 
fessedly all  the  time  the  possession  of  the  female  plaintiff.  The  case  is  there- 
fore clearly  distinguishable  from  the  present  case,  and  the  cases  just  men- 
tioned. 

The  replication  then  being  insufficient,  the  circuit  court,  upon  sustaining 
the  demurrer,  rightly  entered  final  judgment  for  the  defendant.  The  rule  is 
that  where  a  plea  goes  to  bar  the  action,  as  does  a  plea  of  the  statute  of  lim- 
itations, and  is  replied  to,  and  a  demurrer  to  the  replication  is  sustained,  the 
judgment  is  the  same  as  it  would  have  been  on  an  issue  of  fact  joined  upon 
the  replication,  and  found  in  favor  of  the  defendant.  (}ouId,  PI.  c.  9,  §  42. 
In  other  words,  as  stated  in  1  Rob.  (Old)  Pr.  293,  294:  "If  the  plea  be  to  the 
whole  declaration,  and  the  demurrer  of  the  defendant  to  the  plaintiff's  repli- 
cation to  such  plea  be  sustained,  judgment  will  be  given  that  the  plaintiff  take 
nothing  by  his  bill,  and  that  the  defendant  recover  against  him  his  costs." 
This  rule  was  recognized  in  Clearwater  v.  Meredith,  1  Wall.  25.  There  the 
defendants  filed  six  pleas.  To  the  fifth  the  plaintiff  replied.  The  defendants 
demurred  to  the  replication,  and  the  demurrer  was  sustained,  and  a  demurrer 
to  an  amended  replication,  which  was  filed  by  leave  of  the  court,  having  been 
also  sustained,  judgment  was  rendered  for  the  defendants.  In  deciding  the 
case,  the  supreme  court  said:  "But  the  plaintiff  insists  that  even  if  his  repli- 
cation was  bad,  that  still,  upon  the  whole  record,  he  was  entitled  to  judgment, 
because  the  first  and  fourth  pleas  were  undisposed  of.  If  an  issue  of  fact  had 
been  joined  on  the  fifth  plea,  and  found  for  the  defendants,  judgment  was  in- 
evitable for  them,  because  the  plea  was  In  bar  of  the  action,  and  the  other 
pleas  would  then  have  presented  immaterial  issues.  If  the  plea  was  true, 
being  a  complete  defense,  it  would  have  been  useless  to  have  tried  other  issues; 
for,  no  matter  how  they  might  terminate,  judgment  must  still  be  for  the  de- 
fendants. The  state  of  pleading  leaves  the  fifth  plea  precisely  as  if  traverse 
had  been  taken  on  a  matter  of  fact  in  it,  and  determined  against  tTie  plain- 
tiff^'' 

The  application  of  this  rule  is  decisive  of  the  case  before  us.  Here  the 
plaintiff,  when  the  demurrer  to  his  replication  w'as  sustained,  chose  to  rest  his 
case  upon  the  record  as  it  is,  and  in  that  state  of  the  pleadings  to  bring  the 
case  on  a  writ  of  error  to  this  court.  He  did  not  ask  leave  to  amend  or  to  file 
a  new  replication;  nor  has  it  been  suggested  in  the  lower  court  or  in  this  that 
any  amendment  consistent  with  the  facts  could  aid  him.  He  stands  upon  the 
alleged  sufficiency  in  law  of  the  replication,  and  upon  that  alone;  and  as  that 
position  is  untenable,  it  follows — the  plea  being  good — that  the  judgment  of 
the  circuit  court  must  be  affirmed. 

Fauntlebot,  J.»  dissenting. 
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Fisher  v.  Dickenson  et  at. 
iSupreme  Court  of  Appeals  of  VlarginUu    January  12, 1888.) 

1.  Fraudulent  Qonvbyancbs— Sai«  undbb  Debd  of  Trust— Failubb  of  Proof. 

Defendant  brought  suit  to  subject  property  to  the  payment  of  a  judgment  ob 
tained  against  the  grantor  In  a  trust  deed,  subsequent  to  its  execution  alleging 
Iraud.  Plaintiff,  claimine  title  under  a  deed  j^m  the  trustee,  brought  suit  to  en- 
loin  the  sale.  It  appeared  that  the  trust  was  created  as  seciirity  for  a  debt  double 
the  value  of  the  property,  and  that  plaintiff  had  paid  full  value.  Neither  the  plain- 
tiff nor  the  trustee  or  his  representatives  were  parties  to  the  suit  to  subject  the  prop- 
erty, and  iU'that  suit  and  the  injunction  suit  no  evidence  was  adduced  showing  fraud 
in  any  respect.  Held,  that  the  decree  subjecting  the  property  should  be  annulled, 
andthe  injunction  be  made  perpetuaL^ 

2.  Trusts — Rbmoval  by  Death— Appointment  of  Suoobbsor. 

Ck>de  Va.  1873,  c.  174,  $  9,  provides  that  upon  the  death  of  a  sole  trustee  his  repre- 
sentatives may  execute  the  trust,  but  by  section  8  it  is  also  provided  that  in  any 
case  where  a  trustee  shall  have  died  the  county  court  may  appoint  another  in  hu 
stead,  who  shall  have  the  same  rights,  duties,  and  responsibilities  as  the  tmsteis 
named  in  the  deed. 
8.  Deposition— Admissibilitt— Time  of  Takino, 

Depositions  taken  during  the  term  at  which  the  hearing  is  to  be  had  are  admissi- 
ble in  evidence,  when  it  M>pear8  that  there  has  been  no  unreasonable  delay;  that 
they  contain  matter  decisive  of  the  issue;  that  the  opposing  counsel  was  present 
and  cross-examined  the  witnesses ;  and  that  no  objection  wab  made  thereto  until  the 
hearing. 

Appeal  from  circuit  court,  Franklin  coanty. 

BicHARDSON,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Franklin  county*  rendered  on  the  thirtieth  October,  .1884,  in  the  chancery 
causes  of  Dickenson  v.  Thompson  and  of  Fisher  v.  Dickenson,  heard  together. 
The  facts  and  proceedings  are  voluminous,  hence  a  succinct  statement  of  them 
is  essential  to  a  proper  understanding  of  the  questions  at  issue. 

By  a  trust  deed  dated  July  21, 1848,  W.  P.  Thompson  conveyed  his  tract  of 
land  containing  270  acres,  situated  in  said  county,  to  Cyrus  Price,  trustee,  to 
secure  certain  debts  to  Warfield  Price,  on  which  there  was  owing  to  him  when 
the  land  was  sold,  May  5, 1883,  the  sum  of  $5,103.50.  On  the  third  of  March, 
1862,  in  the  county  court  of  said  county,  there  was  rendered  a  Judgment  in 
the  name  of  L.  H.  Turnbull,  for  the  benefit  of  Bandolph  Dickenson,  against 
W.  P.  Thompson  and  others.  In  August,  1877,  Dickenson  brought  a  credit- 
ors' bill  in  said  circuit  court  to  enforce  the  lien  of  said  judgment  upon  said 
land,  which  had  never  been  sold  under  said  trust  deed,  and  which,  agreeably 
to  its  terms,  stilJ  remained  in  the  possession  of  said  W.  P.  Thompson,  the 
grantor  in  said  deed  of  trust.  In  his  said  bill  Dickenson  charged  that  this 
trust  deed  was  fraudulent,  or  that  the  debts  secured  thereby  had  long  been 
paid.  Tlie  parties  to  said  judgment  and  trust  deed,  their  representatives  or 
assigns,  were  made  defendants.  G.  W  Price,  as  administrator  of  the  deceased 
trustee,  Cyrus  Price,  and  Spurrel  F.  Simmons,  the  alleged  assignee  of  War- 
field  Price,  were  also  made  defendants.  No  copy  of  the  trust  deed  was  exhib- 
ited with  the  bill,  nor  any  when  filed  with  the  papers,  nor  was  said  deed  ever 
before  the  court  in  the  progress  of  this  litigation;  yet  the  bill  prayed  that  the 
trust  deed  be  decreed  fraudulent  and  void,  and  that  the  proper  accounts  be 
taken,  and  the  land  sold  to  pay  the  judgment.  The  process  to  begin  the  suit 
was  returned  executed  to  September  rules  as  to  all  the  defendants  except  War- 
field  Price  and  Spurrel  F.  Simmons.  But  at  said  rules  the  clerk  entered  de- 
crees nisi  against  all  the  defendants,  and  at  the  succeeding  October  rules  took 
the  bill  for  confessed  as  to  all  of  them,  and  set  the  cause  for  hearing.  On  the 
tenth  of  October,  1877,  a  vacation  decree  was  made,  directing  a  commissioner 

1  For  a  fall  discuBsion  of  fraud  and  fraudulent  Intent,  evidenoe  of  fraud,  pretomptioiis, 
burden  of  proof,  and  the  like,  see  Knight  v.  Kidder,  (Me.)  1  AtL  Rep.  143,  and  note,  148- 
150. 
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to  take  an  acoonnt  of  the  real  estate  of  W.  P.  Thompson,  and  of  its  rental 
value  and  of  liens. 

At  November  term,  1877,  W.  P.  Thompson,  the  only  defendant  who  ever 
appeared  in  the  cause,  filed  his  answer,  setting  np  the  defense  of  usury  to  the 
judgment,  and  denying  the  charge  of  fraud  as  to  the  trust  deed,  and  asking 
for  an  issueas  to  the.  question  of  usury.  At  the  same  term  Commissioner 
Casper  returned  his  report.  Though  the  vacation  decree  ordered  the  com- 
missioner to  give  notice  of  the  time  and  place  of  taking  said  account,  by  ser- 
vice of  such  notice  on  all  the  parties  to  the  suit,  he  does  not  report  that  he  did 
so,  but  only  says  he  issued  such  notices  and  placed  them  in  the  hands  of  the 
sheriff,  without  adding  that  there  had  been  service  thereof,  or  filing  the  sher- 
IfTs  ofiicial  return  to  that  effect.  None  of  the  defendants  did  appear  before 
the  commissioner  except  W.  P.  Thompson,  who  asked  for,  but  was  refused,  a 
continuance,  for  the  reason  that  both  his  counsel  and  witnesses  were  absent. 
The  commissioner's  report  made  no  allusion  to  the  trust  deed,  which  was 
never  before  either  the  commissioner  or  the  circuit  court.  W.  P.  Thompson 
also  filed  his  demurrer  to  the  bill,  and  by  leave  of  the  court  also  filed  his  cross- 
bill in  relation  to  the  question  of  usury,  which  was  taken  for  confessed. 

At  the  November  term,  1878,  the  two  causes  were  heard  together,  and  the 
court,  without  passing  on  any  other  question,  directed  an  issue  as  to  the  ques- 
tion of  usury.  At  May  term,  1879,  a  decree  was  entered  setting  aside  the 
issue  and  dismissing  the  cross-bill  and  recommitting  the  commissioner's  re- 
port for  further  accounts  of  real  estate  and  liens  and  credits  on  said  judgment. 
At  October  term,  1879,  the  cause  was  heard  on  the  papers  formerly  reiid,  the 
recommitted  report,  and  exceptions  thereto.  The  first  report  was  confirmed, 
and  the  land  directed  to  be  sold  by  Special  Commissioners  Griffith  and  Nelson. 
Prom  this  decree  an  appeal  was  taken,  and  this  court,  on  the  fourteenth 
October,  1881,  reversed  the  decree,  and  reduced  the  judgment,  on  account  of 
usury,  to  $2,665.40,  the  amount  of  the  principal  loaned,  and  in  other  respects 
affirmed  the  decree,  and  remanded  the  cause  for  further  proceedings. 

In  January,  1883,  W.  P.  Thompison  obtained  an  injunction  to  the  sale  of 
the  land  that  had  been  advertised  under  the  decree  of  October  81,  1879;  and 
at  the  May  term,  1883,  the  causes  came  on  to  be  heard  together, — the  first  on 
the  papers  formerly  read:  the  second,  on  the  injunction  bill  and  Dickenson*s 
answer  and  motion  to  dissolve.  The  court,  without  deciding  the  motion,  con- 
tinued both  causes,  directed  the  taking  of  further  accounts  of  liens,  and  added 
that  "Peter  L.  Fisher,  the  alleged  purchaser  of  the  land  in  litigation  in  this 
cause,  be  made  defendant,  and  allowed  to  assert  his  rights  by  answer  or  peti- 
tion, as  he  may  prefer.  He  waives  by  counsel  now  a  formal  amendment  of 
the  bill."  At  Octobei*  term,  1883,  the  original  cause  of  Dickenson  v.  Thomp^ 
son  and  tne  injunction  of  Thompson  v.  Dickenson  came  on  to  be  heard  on  the 
papers  formerly  read,  and  on  Dickenson's  motion  to  dissolve  the  injunction, 
and  the  injunction  was  dissolved  and  the  bill  dismissed.  Again,  in  January* 
1884,  W.  P.  Thompson  obtained  an  injunction,  and  at  May  term,  1884,  the 
two  causes  were  heard,  and  the  injunction  again  dissolved.  No  commission- 
er's report  of  liens,  as  directed  by  the  decrees  of  November  term,  1882,  and 
May  term,  1883,  were  ever  returned.  Not  until  after  the  close  of  the  May 
term,  1884,  did  Peter  L.  PishVr,  the  appellant  here,  learn  that  he  had  been 
made  a  party  on  his  own  motion  by  counsel  to  the  suit  of  Dickenson  v.  Thomp- 
son, etc.,  and  that  he  had  waived,  as  it  seemed  by  the  record,  a  formal  amend- 
mcDt  of  the  bill.  He  then  caused  the  papers  to  be  examined,  and  procured 
an  injunction  to  the  sale  advertised  under  the  decree  of  October  31,  1879. 

His  cause  was  matured  at  rules,  the  defendant  Dickenson  fifipghis  answer 
at  July  rules,  1884.  In  his  bill  Fisher  averred  that  without  notice  of  Dick- 
enson's claim  he  was  a  purchaser  for  value  of  the  270  acres  of  land  in  litiga- 
tion ;  that  he  had  bought  the  same  at  a  public  sale  thereof  made  May  5,  1883, 
by  Thomas  C.  Cdlloway,  who  had  been  dufy  substj^uted  by  ah  order  of  the 
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county  court  oif  Franklin  county,  made  April  5, 1883,  on  the  motion  of  the 
grantee,  after  due  notice  to  all  concerned,  as  trustee  in  the  place  of  the  original 
trustee,  Cyrus  Price,  deceased,  in  the  trust  deed  under  which  the  sale  of  said 
land  was  made  by  said  Galloway,  substituted  trustee  as  aforesaid,  to  himi 
(Fisher,)  which  trust  deed  was  executed  June  21,  1848,  by  W.  P.  Thompsoii, 
whereby  said  land  was  conveyed  to  said  original  trustee  in  trust  to  secure 
certain  debts  to  Warfleld  Price;  that  said  trust  deed  had  been  duly  recorded 
in  said  county  on  twenty-third  June,  1848,  and  the  lien  thereof  was  the  par- 
amount lien  on  said  land,  and  the  debt  secured  thereby  exceeded  the  sum  for 
which  the  land  was  sold;  that  the  sale  was  made  on  the  terms  prescribed  by 
said  deed,  and  after  advertisement  specified  therein,  and  at  the  requisition  of 
said  Warfield  Price;  that  there  were  a  number  of  persons  present,  among 
whom  were  the  grantor  and  the  beneficiary,  and  several  bidders,  of  whom  he 
(Flsber)  was  the  highest,  and  that  the  land  was  knocked  off  to  him  at  the 
sum  of  $2,500,  which  he  paid  cash  to  said  substituted  trustee,  and  received 
from  him  a  deed  therefor,  and  got  and  still  holds  possession  thereof;  that  the 
land  sold  for  its  full  value,  and  that  he  made  the  purchase  on  the  faith  of 
the  lien  of  the  said  trust  deed,  and  of  the  substituted  trustee's  authority  to  sell, 
and  without  any  reason  to  suspect  or  any  intimation  from  any  source  that 
there  was  any  doubt,  and  that  no  objection  was  made  to  the  sale:  and  that 
not  long  after  the  sale,  and  the  receipt  of  his  deed,  he  heard  that  Dickenson 
was  taking  proceedings  to  enforce  a  judgment  against  Thompson  and  others, 
but  that  having  ascertained  that  the  judgment  was  long  subsequent  to  the 
trust  deed,  and  finding  that  Dickenson  was  taking  no  steps  against  him,  he 
rested  securely  on  his  purchase  and  deed;  that  it  was  only  when  he  learned  that 
the  land  was  actually  advertised  for  sale  under  the  decree  of  May,  1884,  that 
he  employed  counsel,  had  the  papers  examined,  and  found  to  his  astonishment 
that  he  had  been  made  a  party  a  year  before  on  his  own  motion,  by  counsel. 
And'thebill  denied  that  he  had  any  previous  knowledge  of  such  proceeding; 
and  that  he  had  employed  any  counsel  or  authorized  any  person  to  act  for  him 
in  that  respect,  or  that  he  had  knowledge  or  notice  of  such  action. 

Dickenson  did  not  demur  to  Fisher's  bill,  but  answered  it.  He  did  not  con- 
tradict  the  allegations  as  to  the  substitution  of  Galloway  as  trustee  in  the  deed 
of  trust,  his  due  advertisement,  his  sale  of  the  land,  its  purchase  by  and  con-, 
veyance  to  Fisher,  and  the  fairness  of  the  price;  but  charged  that  all  these 
proceedings  were  contrived  by  W.  P.  Thompson  as  a  device  to  avoid  a  real 
sale  of  the  land,  and  also  that  Fisher  had  made  himself  a  party  to  the  suit  by 
his  counsel.  Judge  Whittle  and  Gol.  Sims.  With  his  bill  Fisher  filed  copies 
of  said  trust  deed,  of  certain  bonds,  etc.,  tending  to  show  the  origin  and  bona 
fldea  of  Warfield  Price's  debt  which  was  secured  by  said  deed  of  trust,  of  the 
order  of  the  county  court  substituting  Galloway  in  place  of  the  original  trus- 
tee who  had  died  in  1874,  and  of  the  trustee's  receipt  to  him  for  the  $2,500» 
the  purchase  price  of  the  land,  and  he  took  the  depositions  of  himself  of  W. 
P.  Thompson,  of  Warfield  Price,  of  T.  C.  Galloway,  of  Judge  Whittle,  and  two 
others,  tending  strongly  to  establish  satisfactorily  how  the  debt  secured  to 
Warfield  Price  had  originated;  that  it  had  never  been  paid;  why  the  trust  deed 
had  never  been  enforced  until  May  5,  1883;  that  Warfield  Price,  and  Spurrel 
F.  Simmons,  his  alleged  assignee  in  bankruptcy,  had  never  been  served  with 
process  to  answer  Dickenson's  bill, — Warfield  Price  testifying  that  he  had 
never  been  served  with  such  process,  and  had  never  appeared  in  the  suit,  and 
that  Simmons  had  for  many  years  before  the  institution  of  the  suit  resided  and 
still  resided  in  the  county  of  Roanoake,  and  that  Fisher  was  a  purchaser  for 
value  of  said  land  without  notice  of  Dickenson's  claim  thereto;  that  he  had 
paid  the  purchase  money,  $2,500,  received  a  conveyance,  and  been  put  in  pos- 
session of  the, land;  that  he  never  employed,  or  authorized  any  one  to  employ, 
counsel  to  appear  for  him  and  make  him  a  party  to  the  suit  of  Dickenson  v. 
Thompaon  and  others,  and  had  no  knowledge  of  such  appearance  foi  him 
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until  the  land  was  advertised  for  sale  by  GrifSth  and  Nelson  under  the  decree 
of  May,  1884. 

On  his  part  Dickenson  presented  no  evidence,  either  documentary  or  parol. 
Nevertheless,  on  the  thirtieth  October,  1884,  the  said  causes  of  FUher  v.  Dick- 
mson  and  of  Dickenson  v.  Thompson  and  otJiers  came  on  together  to  be 
heard, — the  second,  on  the  papers  therein  formerly  read;  the  first,  on  the  bill 
of  the  complainant,  the  answer  of  the  defendant  Dickenson,  and  the  general 
replication  thereto,  on  his  motion  to  dissolve  the  injunction,  on  the  deposition 
of  witnesses  taken  previous  to  October  24, 1884,  tlie  first  day  of  the  then  pres- 
ent term  of  the  court,  and  the  depositions  taken  during  that  term,  and  the  ex- 
ceptions to  the  latter;  and  the  court,  considering  the  cause,  sustained  the  ex- 
ceptions to  the  reading  of  the  depositions  of  Peter  L.  Fisher  and  Warfield 
Price,  on  the  ground  tliat  they  had  been  taken  during  the  then  October  term 
of  the  court,  1884,  and  dissolved  the  injunction  in  Fisher  Y.Dickenson,  and 
dismissed  the  bill,  with  costs  in  favor  of  the  defendant  Dickenson.  And  from 
this  decree  the  said  Fisher  obtained  from  one  of  the  judges  of  this  court  an 
appeal  and  writ  of  supeisedeas. 

The  first  assignment  of  error  to  the  action  of  the  court  below  is  its  ruling 
that  sustains  the  appellee^s  exceptions  to  the  reading  of  the  depositions  of 
Warfield  Price  and  Peter  L.  Fisher,  taken  on  behalf  of  the  appellant,  dur- 
ing the  term  at  whicli  the  final  decree  was  rendered.  The  term  began  on 
the  twenty-fourth  day  of  October,  1884.  The  depositions  excepted  to  were 
taken,  respectively,  on  the  24th  and  25th.  The  final  decree  was  rendered  on 
the  thirtieth  day  of  that  month.  Code  1878,  c.  172,  §  36,  says:  "In  a  suit 
in  equity  a  deposition  may  be  read  if  returned  before  the  hearing  of  the  cause, 
or  though  after  an  interlocutory  decree,  if  it  be  as  to  a  matter  not  thereby  ad- 
judged, and  be  returned  before  a  final  decree."  It  is  true  the  statute  gives 
no  absolute  light,  and  only  provides  that  the  deposition  in  such  case  may  he 
read.  See  Summers  y,  Derne^  31  Grat.  791 ;  Richardson  v.  Duhle,  33  Grat. 
730.  It  is  therefore  a  question  of  sound  judicial  discretion,  to  be  exercised  by 
the  court  in  view  of  all  the  attendant  circumstances.  But  in  the  case  at  bar 
there  had  been  no  interlocutory  decree,  nor  had  there  been  any  unreasonable  de- 
lay. The  tiiking  of  the  depositions  was  begun  in  the  presence  of  the  appellee's 
counsel,  who  cross-examined  the  witness  that  first  deposed,  and  the  comple- 
tion of  the  second  was  adjourned  over  until  the  next  day,  all  without  any  ob- 
jection on  the  part  of  appellee's  counsel.  And,  moreover,  there  are  no  excep- 
tions to  the  reading  of  these  depositions  apparent  anywhere  on  the  face  of  the 
record .  They  must,  then,  have  been  made  at  the  hearing  for  the  first  time,  as 
there  is  no  mention  of  any  exceptions  save  in  the  decree  itself.  This  seems  to 
have  been  an  undue  advantage  taken  of  the  appellant,  who  might  have  got  a 
continuance  in  order  to  retake  the  depositions  had  the  objection  been  made 
known  in  time.  As  to  the  depositions  themselves,  they  certainly  contain  ev- 
idence which  is  very  material,  if  not  actually  decisive,  of  the  issues  before  the 
circuit  court.  For  these  reasons  we  are  of  opinion  that  the  circuit  court  erred 
in  sustaining  the  exceptions  to  the  reading  of  the  two  depositions. 

The  second  assignment  of  error  is  that  the  circuit  court,  by  the  decree  com- 
plained of,  dissolved  the  complainant's  injunction  and  dismissed  his  bill  with 
costs,  etc.,  when  on  the  other  hand  it  should  have  perpetuated  that  injunction. 
After  a  very  careful  examination  of  the  voluminous  record,  we  are  of  opinion 
that  this  assignment  of  error  is  well  taken.  All  the  evidence  adduced  in  the 
cause  is  in  behalf  of  the  appellant,  the  appellee  having  examined  no  witnesses, 
and  presented  little,  if  any,  documentary  proof  of  the  allegations  whereon  he 
founded  his  claims  to  recover.  In  the  first  place,  he  set  up  a  judgment  which 
is  confessedly  junior  to  the  trust  deed  executed  in  1848,  by  AV.  P.  Thomp- 
son to  secure  a  debt  to  Warfield  Price,  that  at  the  date  of  the  sale  of  the  270 
acres  of  land  under  the  trust  deed,  by  the  substituted  trustee  to  the  appellant, 
amounted  to  more  than  double  the  price  which  the  land  brought,  which  price 
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the  witnesses  all  say  was  Its  full  value.  Tet  the  appellee  claims  that  his  jun- 
ior judgment  was  a  lien  on  said  land  paramount  to  the  rights  of  Warfield  Price 
under  said  trust  deed,  and  consequently  superior  to  the  claims  of  the  appellant, 
who  purchased  and  holds  thereunder;  and  to  uphold  this  contention  the  ap- 
pellee alleges  that  said  deed  was  fraudulent  and  void,  or  the  debt  thereby  se- 
cured had  long  before  been  paid.  Of  these  allegations,  he  not  only  presents 
no  proof,  but  they  are  actually  disproved.  While  the  burden  of  proving  the 
alleged  fraud  or  payment  rests  on  him,  he  not  only  failed  to  produce  an  item 
of  evidence  tending  to  establish  their  truth  either  before  the  circuit  court  or 
its  commissioner,  but  failed  even  to  produce  before  either  the  assailed  deed. 
The  record  leaves  some  doubt  on  our  minds,  even  in  the  face  of  the  well-known 
rules  of  presumption  as  to  the  correctness  of  the  pleadings  of  courts  of  general 
jurisdiction,  whether  or  not  those  especially  intended  in  setting  up  the  deed 
of  trust  ever  were  served  with  process  to  appear,  either  before  the  court  or 
the  commissioner,  artd  defend  their  rights  under  it.  But  there  can  be  no 
doubt  that  the  question  of  its  validity  was  never  considered  either  by  the  com- 
missioner in  making,  or  by  the  circuit  court  in  confirming,  the  then  report  of 
liens,  or  by  this  court,  when  on  appeal  here  from  the  decree  of  October  81, 
1879,  it  reversed  that  decree  in  so  far  as  it  refused  relief  to  the  appellant 
Thompson,  against  the  manifest  usury  in  the  judgment  sought  to  be  enforced 
against  him  by  Dickenson,  and  affirmed  the  decree  as  respected  the  report  of 
liens  as  it  then  stood,  and  remanded  the  cause  for  further  proceedings.  After 
the  cause  went  back,  the  circuit  court  directed  additional  accounts  of  liens, 
but  finally  dissolved  all  injunctions,  and  allowed  the  sale  of  the  land,  without 
having  compelled  a  retu  rn  of  a  report  of  the  accounts  it  had  ordered.  It  would 
be  monstrous  to  construe  any  of  the  decrees  found  in  the  record  .as  adjudging 
by  mere  implication  that  a  trust  deed  was  fraudulent  or  had  been  satisfied, 
when  no  decree  expressly  so  adjudges,  and  when,  if  it  did  so,  it  would  be  in 
direct  opposition  to  pointed  and  express  evidence  to  the  contrary.  This  court 
is  of  opinion  that  the  substitution  of  Calloway  as  trustee  in  said  trust  deed, 
in  the  place  of  the  original  trustee,  Cyrus  Price,  who  had  died  before  Dicken- 
son brought  his  creditors'  bill,  by  the  county  court  of  Franklin,  was  a  legal 
and  valid  proceeding.  It  was  inaugurated  and  completed  under  Code  1873, 
c.  174,  §§  8,  9,  and  was  in  entire  conformity  with  the  provisions  therein  con- 
tained. Section  8  provides  that  in  any  case  where  a  trustee  in  any  deed  of 
trust  shall  have  died,  any  person  interested  in  the  execution  of  the  deed  may 
apply  by  motion  to  the  county  court  of  any  county  in  which  said  deed  is  re- 
corded, who  may  appoint  a  trustee  in  the  place  of  the  trustee  named  therein; 
and  the  trustee  so  appointed  and  accepting  the  same  shall  be  substituted  to 
all  the  rights,  powers,  duties,  and  responsibilities  of  the  trustee  named  in  said 
deed:  provided,  that  the  grantor  and  grantee  in  said  deed,  their  heirs  or  per- 
sonal representjitives,  the  creditor,  surety,  or  other  persons  intended  to  be  se- 
cured thereby,  or  their  personal  representatives,  shall  have  10  days'  notice  of 
the  motion. 

On  behalf  of  the  appellee  it  is  insisted  that  this  proceeding  was  illegal.  It 
is  contended  that  Cyrus  Price,  the  original  trustee,  being  dead,  the  trust  de- 
volved on  his  administrator,  G.  W.  Price,  and  that,  if  another  trustee  ought 
to  have  been  appointed,  it  could  and  properly  should  have  been  done  in  this 
suit,  citing  the  same  sections  (8  and  9)  of  chapter  174,  Code  1873.  It  is  true 
that  according  to  section  9  the  personal  representative  of  a  sole  trustee  shall 
execute  the  trust,  unless  some  other  trustee  be  appointed  by  a  court  having 
jurisdiction  of  the  case.  And  G.  W.  Price,  as  such  administrator,  might  have 
executed  this  trust.  But  he  did  not  undertake  to  do  so,  and  the  county  court, 
in  the  exercise  of  jurisdiction  Expressly  conferred  upon  it  by  statute,  (sention 
8,)  did  appoint  Calloway  as  such  trustee.  And  it  is  also  true  that,  according 
to  section  8,  in  any  suit  in  equity  in  which  it  appears  that  a  trustee  has  died, 
although  the  heirs  of  such  trustee  be  not  parties  to  the  suit,  yet  if  his  personal 
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representative  and  others  interested  be  parties,  the  court  may  appoint  another 
trustee  in  the  place  of  him  who  died.  This  appears  to  mean  that  the  court 
wherein  the  suit  is  pending  may  appoint  a  trustee  in  the  place  of  one  who, 
being  a  party  to  the  suit,  has  died  pending  the  suit.  Bat  whether  this  be  the 
meaning  or  not,  the  circuit  court  of  Franklin  failed  to  appoint  in  the  suit  a 
trustee  in  the  place  of  Cyrus  Price,  and  the  county  court,  exerdsing  the  au- 
thority plainly  conferred,  to  appoint  one  "in  any  case  where  a  trustee  in  any 
'  deed  of  trust  shall  die,"  did  make  the  appointment  of  Calloway  to  fill  the  va- 
cant trusteeship.  The  appointment  was  therefore  lawful,  and  the  trustee  thus 
appointed  should  have  been  made  a  party  to  the  suit  before  the  pronounce- 
ment of  the  decree  complained  of.  A  trustee  holding  the  l^al  title  is  always 
a  necessary  party  to  any  suit  wherein  the  trust  subject  is  in  litigation,  and  it 
is  error  to  enter  a  decree  disposing  of  the  trust  subject  in  his  absence  as  a 
party.  Horton  y.Bond,  28  Grat.  815;  Clough  v.  ThompsaUf  7  Grat.  26;  1 
Daniell,  Ch.  193,  and  cases  cited. 

It  appearing  from  this  evidence  in  the  record  that  the  270  acres  of  land  in 
controversy  was  subject  first  to  be  sold  under  the  trust  deed  in  order  to  sat- 
isfy the  debt  of  over  $5,000  owing  to  Warfield  Price  and  secured  therein,  and 
that  the  sale  of  said  land  thereunder  on  the  fifth  of  May,  1883,  by  the  substi- 
tuted trustee,  at  the  instance  of  the  trust  creditor,  to  the  appellant,  was  fair, 
for  an  adequate  price,  and  agreeable  to  the  terms  prescribed,  and  that  the  ap- 
pellant paid  the  purchase  money  to  the  substituted  trustee,  and  secured  from 
him  a  conveyance  and  delivery  of  possession  of  said  land,  it  follows  irresisti- 
bly that  he  has  acquired  a  valid  title  thereto,  and  is  not  in  any  way  affected 
by  the  decrees  of  the  said  circuit  court  in  the  cause  of  Diokemtm  v.  Thomp* 
son  and  otTierSt  to  wliich  in  uo  regular  or  lawful  sense  had  he  ever  been  made 
a  party,  the  evidence  clearly  proving  that  he  neither  appeared  in  said  cause, 
nor  was  summoned  to  appear,  nor  employed  any  attorney  to  appear  for  him, 
nor  authorized  any  one  else  to  employ  one  for  that  purpose,  nor  had  any  knowl- 
edge of  any  such  appearance  by  any  body  for  him. 

We  are  therefore  of  opinion  to  reverse  and  annul  the  decree  complained  of, 
with  costs  to  the  appellant  in  the  court  below,  and  in  this  court,  and  to  enter 
a  decree  here  perpetuating  the  injunction  awarded  the  appellant,  which  injunc- 
tion was  dissolved  by  the  decree  appealed  from. 


(84  Va.  441) 

PoiNDBXTER  9.  Grbbnhow,  Treasurer. 

iSfu/prefms  Court  of  Appeals  of  VirgiaUa,    January  26, 1888.) 

L  Mandamus— To  Comfbl  Agobptakcb  of  Statb  Cocfokb— Vbrifioation  ot  Gbh- 

UINENSaS. 

The  writ  of  mcmdcmvus^  to  compel  the  tax  ooUector  and  treasurer  of  the  city  of 
Richmond  to  accept  a  Virginia  coupon  of  the  issue  of  1871  in  payment  of  taxes  due 
the  BtatOj  will  not  be  awaided  the  petitioner  until  his  coupon  shall  have  been  veri- 
fled  and  identified  to  be  genuine  and  leffaUy  receivable  for  taxes,  by  the  verdict  of 
a  Jury,  in  the  mode  prescribed  by  Aots  Assem.  1881-82,  c  7. 
S.  Same. 

Act  Assem.  Va.  January  4. 1882,  c.  7,  prohibited  ooUectors  from  receiving  coupons 
for  taxes,  unless  thev  have  been  verified  and  identified  by  the  verdict  of  a  juiy  to 
be  ffenuine  and  legally  receivable  for  taxes,  and  provided  for  a  reference  to  a  jury 
of  this  issue  in  aU  mandamtts  proeedings  to  compel  their  acceptance.  Act  Assem. 
1881-82,  p.  842,  amending  Ck)de  Va.  c.  156,  §  4,  took  away  entirely  the  remedy  by  man- 
damus  in  such  cases.  HeUd^  that  it  did  not  affect  the  oonstituMonaUty  of  the  act  of 
January  4, 1882,  c  7,  as  that  act  provides  an  adequate  and  substantiauy  equivaleot 
remedy. 

On  application  for  writ  of  mandamus. 

W.  L.  Koyalh  for  petitioner.    The  Attorney  General,  for  respondent. 

Richardson,  J.    George  H.  Poindexter  owed  state  taxes  on  the  eighteenth 
of  December,  1882,  to  the  amount  of  four  dollars  and  seven  cents,  and  tend- 
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ered  to  the  treasurer  of  the  city  of  Richmond,  the  lawful  tax  collector  for  said 
city,  a  coupon  of  the  issue  of  1871  fur  three  (follars,  and  one  dollar  and  seven 
cents  in  hiwful  money,  in  payment  of  the  said  taxes.  The  treasurer  refused 
the  tender,  and,  on  the  same  day,  Poindexter  applied  to  this  court  for  a  writ 
of  mandamus  to  compel  its  acceptance.  On  the  nineteenth  day  cnt  December, 
1882,  this  court  awarded  a  rule  against  the  said  tax  collector^  Samuel  0.  Green- 
how,  commanding  him  to  appear  l>efore  the  court  on  the  first  day  of  the  Janu- 
ary term,  1888,  and  show  cause,  if  any  he  can,  why  the  commonwealth's  writ 
of  mandamus  should  not  be  awarded  the  petitioner,  commanding  the  treas- 
urer and  collector  aforesaid  to  receive  the  said  coupon  and  money  in  payment 
of  the  said  taxes.  The  rule  having  been  duly  served  on  the  said  Greenhow, 
he  made  return  thereto  in  writing,  and  set  out  the  several  matters  of  law  re- 
lied on  by  him  as  his  justification,  viz.:  (1)  That  the  act  of  assembly  which 
went  into  force  December  1, 1882,  (Acts  1881-82,  p.  37,  c.  47,)  forbids,  under 
heavy  penalties,  collectors  of  this  commonwealth  to  receive  in  payment  of 
taxes,  etc.,  anything  but  gold,  silver,  treasury  notes,  and  national  currency; 
(2)  that  said  act  also  declares  that  no  mandamus  shall  issue  against  any  such 
collector  to  compel  the  receipt  of  coupons  or  anything  else  than  the  means  of 
payment  aforesaid;  (8^  that  the  act  of  assembly  approved  January  4,  1882, 
(See  S^s.  Acts,  1881-82,  c.  7,)  forbids  collectors  to  receive  such  coupons  for 
taxes,  unless  and  until  the  same  shall  have  been  verified  and  identified  by  the 
verdict  of  a*  jury  to  be  genuine  and  legally  receivable  for  taxes;  (4)  because 
the  provisions  of  said  seventh  chapter.  Acts  1881-82,  have  not  been  complied 
with  by  the  petitioner,  and  the  coupon  tendered  by  him  has  not  been  verified 
as  genuine,  and  shown  to  be  receival)le  for  taxes;  and  (5)  because  this  court 
hath  not  jurisdiction  to  grant  the  writ  in  the  case  presented  by  the  petitioner. 
Upon  the  question  whether  or  not  this  return  contains  suflHcient  cause  why 
the  mandamus  should  not  be  awarded  the  petitioner  to  compel  the  treasurer 
to  receive  his  coupon  in  payment  of  his  taxes,  without  the  same  having  been 
verified  as  genuine  and  receivable  for  taxes,' in  the  mode  prescribed  by  the 
said  seventh  chapter,  it  would  seem  all-sutficient  to  say  that  it  is  now  no 
longer  an  open  question;  a  similar  petition,  in  a  case  exactly  the  same,  hav- 
ing been  denied  by  this  court,  and  the  decree  of  denial  having  been  affirmed 
by  the  supreme  court  of  the  United  States.  See  Antdni  v.  Breenfiow^  2  Sup. 
Ct.  Rep.  91.  That  case  was  this:  Andrew  Antoni,  on  twentieth  March, 
1882,  owed  state  taxes  to  the  amount  of  three  dollars  and  fifteen  cents,  and 
tendered  the  treasurer  of  the  city  of  Richmond,  the  lawful  collector,  a  coupon 
of  the  issue  of  1871  for  three  dollars,  and  fifteen  cents  in  lawful  money,  in 
payment.  This  tender  was  refused,  and  on  the  twenty-eighth  of  March, 
1882,  Antoni  petitioned  this  court  for  a  mandamus  to  compel  its  acceptance. 
The  treasurer,  on  the  thirtieth  of  March,  1882,  by  way  of  return  to  the  rule 
to  show  cause,  said  he  was  ready  to  receive  the  coupon  as  soon  as  it  had 
been  legally  ascertained  to  be  genuine,  and  such  as  was  by  law  actually  re- 
ceivable. To  this  return  a  demurrer  was  filed.  Upon  the  hearing  of  the  de- 
murrer, the  court,  being  equally  divided  in  opinion  on  the  question  involved, 
"in  pursuance  of  the  act  of  assembly  in  such  case  made  and  provided, ** 
denied  the  writ.  From  this  decision  the  case  went  on  writ  of  error  to  the 
supreme  court  of  the  United  States,  where  the  decision  of  this  court  was  af- 
firmed. An  attempt  has  been  made  by  the  counsel  of  Antoni  to  procure  a  re- 
hearing in  that  case,  but  the  attempt  was  unsuccessful.  That  high  tribunal 
decided  that  although  the  bonds  and  coupons  issued  by  the  state  of  Virginia 
under  the  funding  act  of  1871  might  constitute  contracts  within  the  meaning 
of  the  federal  constitution,  which  prohibits  a  state  from  passing  any  law  im- 
pairing the  obligation  of  contracts,  and  that  laws  in  force  at  the  time  and 
place  of  making  a  contract  may  enter  into  and  form  a  part  of  the  contract, 
yet  changes  in  the  forms  of  action  and  modes  of  proceeding  do  not  amount  to 
an  impairment  of  the  obligation  of  a  contract,  if  an  adequate  and  efiicacious 
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remedy  is  left;  and  that  the  act  of  the  legislature  of  Virginia,  approved  on  the 
fourteenth  day  of  January,  1882.  (Acts  1881-^2,  p.  10,)  entitled  "An  act  to 
prevent  frauds  upon  the  commonwealth  and  the  holders  of  her  securities, 
in  the  collection  and  disbursement  of  revenues,"  provides  a  remedy  to  the 
coupon-holder  substantially  equivalent  to  that  in  force  when  the  coupons  were 
issued,  and  does  not,  therefore,  impair  the  obligation  of  the  state's  contract  to 
receive  the  coupons  in  payment  of  taxes. 

The  case  of  Antoni  y.  Qnenhow  arose  before  the  passage  of  the  act  which 
repealed  section  4  of  the  act  of  January,  1882,  and  took  away  entirely  the 
remedy  by  mandamus »  This  repealing  act  is  found  in  Sess.  Acts  1881-82,  p. 
342,  and  known  as  the  **  Mandamus  Act,"  and  was  not  passed  upon  by  the  su- 
preme court  of  the  United  States,  that  court  being  satisfied  that  the  remedy 
given  in  lieu  thereof  was  substantially  equivalent  to  that  in  force  when  the 
coupons  were  issued.  It  is  universally  recognized  that  mandamus  does  not 
lie  where  the  party  aggrieved  has  any  other  adequate  remedy  at  law.  High, 
Extr.  Hem.  g  15.  It  was  in  recognition  of  this  principle  that  the  writ  was 
denied  to  Antoni  by  this  court,  and  upon  which  the  action  of  this  court  was 
affirmed  by  the  supreme  court  of  the  United  States.  If  the  act  of  1882,  creat- 
ing the  new  remedy  for  the  coupon-holder,  was  not  unconstitutional,  because 
of  the  fact  that  it  gave  a  remedy  which  was  the  equivalent  of  mandamu^s,  and 
if  the  mandamus  was  denied  on  that  account  by  the  courts,  then  it  is  unques- 
tionable that  the  entire  taking  away  by  the  legislature  of  the  remedy  by  man- 
damus in  such  cases  could  not  possibly  affect  the  constitutionality  of  that  act. 
In  the  case  at  bar  the  provisions  of  that  act  had  not  been,  as  confessed  by  the 
demurrer  to  the  return  to  the  rule,  complied  with  by  Poindexter,  by  the  veri- 
fication by  verdict  of  a  Jury  of  the  genuineness  of  the  coupon  which  he  tend- 
ered the  tax  collector,  and  by  showing  by  that  mode  that  it  was  by  law  actu- 
ally receivable  In  payment  of  taxes. 

It  seems  unnecessary,  at  this  time,  for  the  purposes  of  this  decision,  for 
this  court  to  consider  further  other  questions  which  might  arise  out  of  the 
treasurer's  return.    The  peremptory  writ  of  mandamiLs  prayed  for  is  denied. 


(84  Va.  415) 

Powell's  Adm*x  d.  Powell. 

(Sufpreme  CovH  of  Appeals  of  Virginia.    January  96, 1888.) 

Dbathbt  Wbonoful  Act— DTBTRiBmoN  of  Damaobb  Rboovbbbi>— 0>MFROian. 

Under  Ck)de  Va.  1S78.  c.  145,  %  9.  providinff  for  distribution  of  damages  recovered 
in  an  action  by  an  administrator  lor  the  killing  of  intestate,  money  received  onoom- 
promise  of  such  action,  after  paying  costs  and  attorney's  fees,  must  be  disposed  of 
according  to  the  statute  of  distributions. 

Appeal  from  circuit  court  of  city  of  Alexandria. 

G,  A,  Mushbaehf  for  appellant.    F.  L.  Smith,  for  appellee. 

Lewis,  P.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Alexan- 
dria city.  The  facts  out  of  which  the  controversy  arises  are  these:  Charles 
B.  Powell,  a  brakeman  on  the  Virginia  Midland  Railway,  was  killed  in  a  col- 
lision on  that  road,  on  the  fourth  of  November,  1884.  I^  left  a  widow,  who 
is  the  appellant  here,  and  his  father,  the  appellee,  but  no  descendant  surviving 
him.  The  widow  qualified  as  his  administratrix,  and  soon  afterwards  brought 
an  action  against  the  company  under  the  statute  (Code  1873,  c.  145,  §  7^  to  re- 
cover damages  for  the  killing  of  her  intestate,  laying  the  damages  in  tne  dec- 
laration at  the  sum  of  $10,000.  The  eighth  section  of  the  same  chapter  enacts 
as  follows:  "Every  such  action  shall  be  brought  by  and  in  the  name  of  the 
personal  representative  of  such  deceased  person,  and  within  twelve  calendar 
months  after  his  or  her  death.  The  jury  in  any  such  action  may  award  such 
damages  as  to  it  may  seem  fair  and  just,  and  may  direct  in  what  proportion 
they  shall  be  distributed  to  the  wife,  husband,  parent,  and  child  of  the  de- 
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ceased. '^  And  by  the  ninth  section  of  the  same  chapter  it  is  enacted  that  "the 
amount  recovered  in  any  such  action  shall,  after  the  payment  of  costs  and 
reasonable  attorney's  fees,  be  paid  to  the  wife,  husband,  parent,  and  child  in 
sucb  proportion  as  the  juiy  may  have  directed,  or,  if  they  have  not  directed, 
according  to  the  statute  of  distributions,  and  shall  be  free  from  all  debts  and 
liabilities  of  the  deceased ;  but  if  there  be  no  wife,  husband,  parent,  or  child, 
the  amount  so  received  shall  be  assets  in  the  hands  of  the  personal  represent- 
atives, to  be  disposed  of  according  to  law. "  The  action  never  came  to  trial, 
but  was  compromised  by  the  company  paying  to  the  plaintiff  the  sum  of  $5,000, 
for  which  she  receipted  as  administratrix,  whereupon  the  action  was  dismissed. 
Afterwards  the  father  of  the  decedent  claimed  to  be  entitled  as  distributee  to 
one-half  of  the  sum  thus  paid,  after  payment  of  costs  and  attorney's  fees, 
which  claim  being  denied  by  the  administratrix,  the  present  suit  was  instituted. 
The  circuit  court  decreed  in  favor  of  the  complainant,  the  father,  whereupon 
this  appeal  was  taken  by  the  defendant,  the  administratrix.  On  behalf  of  the 
appellant  it  is  contended  that  the  bill  ought  to  have  been  dismissed  because,  in 
the  language  of  the  statute  above  quoted,  no  money  was  "recovered"  of  the 
company;  that  is  to  say,  there  was  no  formal  judgment  in  the  action  at  law 
against  the  company.  And  in  support  of  this  view  we  are  told  that  the  legal 
definition  of  the  term  "recover"  is,  "to  be  successful  In  a  suit;  to  obtain  a 
final  judgment  in  a  suit."  But  manifestly  the  term  was  not  used  in  the  stat- 
ute in  this  restricted  and  technical  sense,  but  in  the  more  comprehensive  sense 
of  "receive."  In  other  words,  it  embraces  all  moneys  received  by  the  plain- 
tiff on  account  of  the  action  or  claim. 

The  right  to  maintain  an  action  like  the  one  in  question  is  conferred  by  the 
statute  alone,  which  not  only  directs  by  whom  the  action  shall  be  brought, 
but  how  the  fruits  of  the  action  shalTbe  distributed.  It  directs  that  the  action 
shall  be  brought  by  the  personal  representative  of  the  deceased,  and  leaves  it 
to  the  jury  to  determine  in  what  proportion  the  damages  awarded  shall  be 
distributed  to  the  wife,  husband,  parent,  and  child  of  the  deceased.  But  the 
statute  does  not  prohibit  a  compromise  of  such  an  action,  and  therefore,  where 
a  compromise  is  effected,  as  was  done  in  the  present  case,  the  money  paid  is 
to  be  distributed  according  to  the  statute  of  distributions,  just  as  where  a  ver- 
dict is  rendered  for  the  piamtiff,  and  the  jury  fail  to  direct  how  the  damages 
awai'ded  shall  be  distributed.  It  is  impossible  to  imagine  any  reason  why  the 
legislature  should  have  otherwise  intended,  nor  is  any  other  construction  con- 
sistent, either  with  the  spirit  or  letter  of  the  act.  Thus,  to  illustrate,  sup- 
pose the  personal  representative  be  not  a  distributee  of  the  estate,  and  that  an 
action  brought  by  him  under  the  statute  is  compromised  without  a  trial  by 
jury,  would  he  be  entitled  to  pocket  the  money  paid  without  accountability 
therefor,  simply  because  a  jury  had  not  been  called  in  the  case?  And  yet,  if 
the  view  of  the  appellant  be  correct,  the  money  so  received  would  not  be  dis- 
tributable because  of  the  absence  of  a  judgment  for  the  plaintiff.  This  dem- 
onstrates, as  clearly  as  anything  can  do,  the  fallacy  of  the  appellant's  position. 
Our  conclusion,  therefore,  is  that  the  money  paid  to  the  appellant  by  the  rail- 
road company  was  received  by  her  in  her  representative  capacity,  and  is  con- 
sequently to  be  distributed  as  decreed  by  the  circuit  court;  that  is  to  say, 
there  being  no  descendant  of  the  deceased,  it  goes  in  equal  proportions  to  the 
appellant  and  the  appellee.    Code  1873,  o.  119,  §§  1, 10.    Decree  affirmed. 


(84  Va.  424) 

Browne's  Adm'x  o.  Bogkover. 

(Sufpreme  Cowrt  of  Appeals  of  Virginia.    January  26, 1888.) 

CuRTBST— Btfbot  OF  ViBonnA  "Married  Woman's  Act**— Lien  of  Husband's  Orbd- 

ITORS. 

Under  the  ** Married  Woman's  Act, "  (Acts  Va.  1876-77,  pp.  888. 834,)  and  its  amend- 
ment, (Acts  Va.  1877-78,  p.  2i8,)  the  estate  of  curtesy  stDl  exists  as  to  lands  not 
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alienated  by  the  wife  during  coverture.  Such  estate  is  aubject  to  the  liens  of  the 
husband^  8  creditors  in  preference  to  the  liens  of  the  wife*8  creditors.  RiGHABDSOir, 
J.,  dissenting. 

Appeal  from  corporation  court  of  Norfolk. 

Walke  dt  Old,  for  appellant.  Borland  <&  WUcox  and  STiarp  d  HugTies,  for 
appellees. 

Fauntleroy,  J.  This  cause  comes  up  on  an  appeal  bj  Jane  E.  Browne, 
administratrix  of  V.  H.  Browne*  deceased,  from  two  decrees  of  the  corpora- 
tion court  of  Norfolk  city,  rendered  on  the  seventh  day  of  May,  1885,  and  the 
seventeenth  day  of  July,  1885,  respectively,  in  tlie  chancery  cause  pending  ia 
that  court  in  the  name  of  Benjamin  T.  Bockover,  (for  himself  and  all  credit- 
ors of  Minia  D.  Whitehurst.  deceased,)  plaintiff,  against  C.  W.  Whitehurst 
personally,  and  as  executor  of  the  will  of  MiniaJ).  Whitehurst,  V.  H.  Browne's 
administratrix,  and  others,  creditors  of  C.  W.  Whitehurst,  defendants.  The 
facts  pertinent  to  this  appeal,  as  disclosed  by  the  record,  are  as  follows: 

C.  W.  Whitehurst  and  his  wife,  Minia  D.  Whitehurst,  resided  in  the  city 
of  Norfolk,  Virginia,  and  had  issue  which  died  duriug  the  coverture.  Minia 
D,  Whitehurst  died  in  March,  1881,  leaving  a  will  by  which  she  bequeathed 
and  devised  to  her  said  husband  all  her  estate,  real  and  personal ;  which  will 
was  duly  admitted  to  probate,  and  was  recorded  in  the  corporation  court  of 
Norfolk  city,  and  of  which  said  C.  W.  Whitehurst  qualified  as  sole  executor. 
The  said  Minia  D.  Whitehurst  was,  during  coverture  and  at  her  death,  seized 
of  certain  real  estate  in  Norfolk  city,  and  in  Norfolk  county,  which  she  held 
as  her  separate  estate,  under  the  provisions  of  the  act  of  the  general  assem- 
bly of  Virginia  (Acts  1876-77,  pp.  833, 334)  known  as  the  "Married  Woman's 
Act."  Among  this  realty  was  a  lot  ih  Norfolk  city,  subject  to  f^  lien  of  a 
deed  of  trust,  which  was  sold,  and,  after  satisfying  the  lien  of  the  deed  of  trust, 
there  was  a  surplus  of  proceeds  left,  and  also  a  house  and  lot  in  Brambleton, 
in  Norfolk  county.  In  December,  1880,  in  the  life-time  of  Mrs.  Minia  D. 
Whitehurst,  and  during  the  coverture,  Jane  E.  Browne,  administratrix  of  V. 
H.  Browne,  deceased,  (appellant  here,)  obtained  a  judgment  against  the  said 
C.  W.  Whitehurst  for  $416.73,  with  interest  from  August  3, 1880,  and  the 
costs,  which  was  duly  docketed,  and  on  which  execution  issued,  and  which  is 
yet  unpaid.  There  were  other  unsatisfied  j  udgments  against  said  C.  W.  White- 
hurst which  were  liens  in  favor  of  Baker  k  Clark  and  of  Kennard  &  Ondesley  • 

Benjamin  T.  Bockover,  (appellee,)  at  the  death  of  Mrs.  Minia  D.  White- 
hurst, in  March,  1881,  held  a  note  dated  January  11, 1881,  drawn  by  C.  W. 
Whitehurst,  and  indorsed  by  his  wife,  the  said  Minia  D.  Whitehurst,  for 
$2,524.76,  payable  to  said  Bockover  two  years  after  date,  with  interest  from 
date,  which  indorsement  by  the  said  Minia  D.  Whitehurst  was  intended  by  her 
to  bind  her  separate  estate  for  the  payment  of  the  said  note.  This  note  ma- 
tured January  11, 1883,  and  at  March  rules,  1883,  the  said  Bockover  (for  him- 
self and  creditors  of  Mrs.  Minia  D.  Whitehurst)  filed  his  bill  in  this  cause, 
setting  up  the  indebtedness  of  Mrs.  Minia  D.  Whitehurst  to  him,  the  said 
Bockover,  in  the  said  sum  of  $2,524.76,  by  reason  of  her  said  indorsement; 
and  charging  that  the  estate  of  which  she  died  seized  and  possessed  Is  liable, 
in  the  hands  of  the  said  C.  W.  Whitehurst,  the  executor  of  her  will,  first  to 
the  payment  of  her  debts,  and  praying  for  an  account  and  decree  directing 
the  said  executor  cf  her  will  to,  pay  this  debt  of  Bockover,  and  any  other  debts 
of  the  testatrix,  before  making  any  other  application  of  the  assets  of  her 
statutory  separate  estate,  either  to  his  own  use  as  devisee,  or  to  payment  of  his 
own  debts. 

The  appellant,  Browne's  administratrix,  answered  this  bill,  setting  up  her 
said  judgment  of  December,  1880,  against  C.  W.  Whitehurst,  and  claiming 
that  it  is  a  lien  on  C.  W.  Whitehurst's  estate  by  the  curtesy  consummate,  and 
that,  to  the  extent  of  his  life-estate  by  the  curtesy,  her  said  judgment  has 
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priority  over  the  general  lien  of  Bockover,  and  the  other  creditors  of  Mrs. 
Minia  D.  Whitehurst,  which  is  only  on  the  remainder;  and  asking  that  this 
life-estate  in  the  surplus  of  the  proceeds  of  sale  of  the  lot  in  Norfo£  city,  and 
the  house  and  lot  in  Brambleton,  be  applied  to  her  said  judgment,  and  other 
judgments  against  said  C.  W.  Whitehurst.  ,  On  reference  to  a  master  com- 
missioner by  decree  for  an  account,  the  commissioner  raised  the  question 
whether,  4n  respect  of  the  curtesy  of  said  0.  W.  Whitehurst,  there  is  a  lien 
on  the  statutory  separate  estate  of  Minia  D.  Whitehurst,  in  favor  of  his  judg- 
ment creditors.  The  said  corporation  coiirt  of  the  city  of  Norfolk,  by  a  de- 
cree of  seventh  of  December.  1883,  decided  that  C.  W.  Whitehui-st  had  an 
estate  by  the  curtesy  consummate  in  the  realty  of  which  his  wife  died  seized; 
and  that  this  life-estate  is  liable,  first,  to  the  liens  of  bis  judgment  creditors, 
and  directed  that  to  the  extent  of  this  life-estate  therein,  the  said  surplus  of 
proceeds  of  sale  of  the  Norfolk  city  lot,  and  the  said  house  and  lot  in  Bram- 
bleton,  should  be  applied  to  the  payment  of — First,  the  judgment  liens  of 
Baker  &  Clark;  second,  of  Browne's  administratrix,  and,  third,  of  Kennard 
&  Ondesley. 

On  the  fifteenth  of  May,  1884,  Bockover  filed  his  petition  for  a  rehearing 
on  the  grounds  that  his  claim  for  $2,425.76  and  interest,  evidenced  by  the 
note  aforesaid,  indorsed  by  Mrs.  Minia  D.  Whitehurst,  was  a  charge  on  the 
separate  estate  of  the  said  Minia  D.  Whitehurst;  that  the  act  of  the  fourth  of 
April,  1877,  (the  Married  Woman's  Act,)  destroyed  the  estate  of  the  husband 
by  the  curtesy  initiate  in  the  wife's  lands,  and  no  interest  whatever  in  the 
wife's  lands  vested  in  him  during  the  coverture;  according  to  the  case  of 
Breeding  v.  Davie,  decided  by  this  court  at  Wytheville,  in  July,  1888,  and 
reported  in  77  Va.  639. 

The  court  on  this  rehearing  reversed  its  decree  of  seventh  December;  1888, 
so  far  as  relates  to  this  question  of  lien  on  the  curtesy,  and  by  its  decree  of 
the  seventh  of  May,  1885,  decided  that  the  entire  estate  of  Mrs.  Minia  D. 
Whitehurst  is  immediately  liable  for  pajrment  of  her  creditors,  and  that  the 
judgment  creditors  of  her  husband,  C.  W.  Whitehurst,  had  no  lien  on  her 
realty,  prior  to  her  creditors,  by  reason  of  any  estate  by  curtesy  consum- 
mate in  her  said  husband.  And  by  further  decree  of  seventeenth  July,  1885, 
the  said  court  directs  the  payment  to  Bockover  and  other  creditors  of  Mrs. 
Minia  D.  Whitehurst,  of  their  claims  out  of  the  said  surplus  of  proceeds  of 
sale  of  the  Norfolk  city  lot,  and  the  proceeds  of  the  Brambleton  property  which 
in  Deceml)er.  1888,  it  had  directed  to  be  applied  to  the  judgment  liens  of  ap- 
pellant, to  the  extent  of  the  said  estate  by  curtesy.  From  these  two  decrees 
of  May  7, 1885,  and  July  17, 1885,  Browne's  administratrix  obtained  this  ap- 
peal. 

There  is  but  one  question  submitted  by  this  record  for  the  decision  of  this 
court,  and  that  is,  was  there  not  an  estate  by  the  curtesy  consummate  in  his 
wife's  realty  vested  in  the  said  C.  W.  Whitehurst,  at  his  wife's  death,  which 
is  subject  to  the  liens  of  his  judgment  creditors,  obtained  in  his  wife's  life- 
time, and  during  coverture,  prior  to  the  general  liens  of  her  creditors  on  her 
realty  to  the  extent  of  his  life-estate.  The  estate  by  the  curtesy  initiate  be- 
fore the  act  of  1876-77  was  a  marital  right  of  the  husband  to  the  possibility 
of  an  estate  by  the  curtesy  consummate  to  an  estate  for  life  in  the  wife's 
realty,  if  there  should  be  or  had  been  issue,  and  if  the  husband  should  survive 
the  wife.  The  act  of  1876-77  makes  no  change  in  this  initiate  right,  except 
to  add  a  new  contingency,  that  of  alienation  by  the  wife  in  her  life-time;  but 
it  does  not  destroy  the  right  initiate,  which  was  before  the  act  of  1876-77, — 
a  right  to  the  chance  of  surviving  the  wife, — and  is  now,  under  the  act,  sub- 
ject to  the  double  contingency  of  his  surviving  and  of  her  not  alienating  in 
her  life-time. 

The  express  provision  of  the  married  woman's  act  is  to  the  effect  that  noth- 
ing contained  in  this  act  shall  be  construed  to  deprive  the  husband  of  curtesy 
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in  the  wife's  real  estate  to  which  he  was  entitled  by  the  laws  then  in  force, 
(Acts  1876-77,  c.  329,  §  2;)  and  by  the  amending  act  it  is  "provided  that  noth- 
ing  contained  in  this  act  shall  be  construed  to  deprive  the  husband  of  curtesy 
in  the  wife^s  real  estate,  nor  the  wife  of  dower  in  the  husband's  estate,"  (Acts 
1877-78,  p.  248.)  The  initiate  right  of  the  husband,  under  the  decision  in 
Breeding  v.  Davis,  could  be  or  would  be  defeated  if  the  realty  of  the  wife 
were  aliened  during  coverture,  either  by  the  joint  deed  of  the  wife  and  hus- 
band, dr  by  sale  and  conveyance  under  decree  of  a  court  of  equity,  at  her 
suit,  for  the  purpose  of  effecting  such  alienation,  where  her  husband  refused 
to  unite  with  her  in  such  alienation;  but  the  husband  retains,  under  the  stat- 
ute, his  right  of  having  vested  in  him  a  life-estate  in  the  realty  of  the  wife, 
as  tenant  by  the  curtesy  consummate,  if  neither  of  the  two  contingencies — 
the  old  one  of  his  death,  nor  the  new  one  of  her  alienation  in  her  life-time — 
should  intervene  to  defeat  the  consummate  vesting  of  the  life-estate  by  the 
curtesy.  There  had  been  no  alienation  in  this  case  at  bar»  and  no  suit  by  the 
wife  to  effect  alienation,  and,  by  operation  of  law,  the  moment  Mrs.  White- 
hurst  died  the  husband,  C.  W.  Whitehurst,  acquired  a  vested  estate  for  life 
in  her  realty  as  tenant  by  the'  curtesy  consummate,  which  said  life-estate  is 
subject  to  the  judgment  liens  of  the  appellant  The  appellee  Bockover,  at  the 
date  of  Mrs.  Whitehurst's  death,  had  no  judgment  or  other  specific  lien,  and  in 
fact  his  debt  was  not  due  for  nearly  two  years  after  her  death.  Bockover,  in 
common  with  all  her  other  creditors,  had  at  her  death  a  general  lien  on  all  her 
estate,  real  and  personal,  in  the  hands  Of  her  executor.  But  what  was  her 
estate  at  her  death?  It  was  the  realty  named,  which  she  held,  as  her  sepa- 
rate estate,  subject  to  a  contingent  right  of  her  husband  to  a  life-estate  given 
to  him  by  operation  of  law.  Her  estate  was  the  remainder  in  fee  after  the 
husband's  life-estate  and  this  remainder  is  all  that  the  general  lien  of  appel- 
lee Bockover,  and  her  other  creditors,  could  attach  to,  and  the  title  of  the 
husband  to  this  life-estate  is  by  law  paramount  to  the  liens  of  the  creditors 
of  the  wife,  and  the  lien  of  the  judgment  of  the  appellant  binds  this  life-es- 
tate of  the  husband,  C.  W.  Whitehurst,  beyond  all  competition  by  the  appel- 
lees. The  merger  of  the  husband's  life-estate  with  the  fee,  by  the  devise  in 
her  will  of  all  to  the  husband,  could  not  destroy  the  right  of  appellant  to  re- 
sort to  the  husband's  life-estate  for  satisfaction  of  their  judgment  lien.  She 
could  devise  only  what  she  held ;  and  she  had  held  this  realty  as  her  separate 
estate,  subject  to  the  ultimate  vestings  of  her  husband's  life-estate  by  the  curt- 
esy consummate  if  he  should  survive  her,  and  she  did  not  in  her  life-time 
alienate  it.  The  corporation  court  of  Norfolk  city  erred  in  revei-sing  its  own 
decree  of  December  7, 1883,  and  in  directing  paj'ment  to  appellee,  prior  to 
and  to  the  exclusion  of  the  appellant's  right  to  satisfaction  of  her  judgment 
lien  out  of  the  life-estate. 

The  said  decrees  of  May  7,  1885,  and  of  July  17, 1885,  must  be  reversed,  so 
far  as  they  are  complained  of,  and  the  case  will  be  remanded,  with  instruc- 
tions to  the  said  corporation  court  to  decree  the  application  of  the  surplus  of 
proceeds  of  sale  of  the  Norfolk  city  lot,  and  the  proceeds  of  the  Brambleton 
house  and  lot,  to  the  extent  of  C.  W.  Whitehurst's  life-estate  therein,  and  also 
the  income  accrued  therefrom  to  this  time  to  the  payment  of  the  judgment 
liens  of  (1)  Baker  &  Clark;  (2)  of  Browne's  administratrix,  (appellant;)  (3) 
of  Kennard  &  Ondesley;  and  the  costs.  The  rest  of  the  decrees  not  complained 
of  will  be  affirmed. 

Lewis,  P.,  absent.    RiCHABDeoN,  J.,  dissenting. 
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(84  Va.  485) 

Spilman'8  Adm'b  et  aL  v,  Payne  et  al. 
{Supreme  Cawrt  of  Appeals  of  Virginia.    January  26, 1888.) 

I.-  EZBOUTORS  Am)  ADMINISTRATORB— INSOLTBNT  ESTATE— PrIORITT  OF  StATB'S  ClATM. 

Code  Va.  1873,  c  126.  $  25,  which  gives  priority  in  the  settlement  of  an  insolvent 
estate  to  taxes  and  levies  assessed  upon  a  decedent  prior  to  his  death^  gives  no  lien 
or  priority  in  favor  of  the  state  upon  the  estate  of  a  deceased  defaulting  sheriff  for 
taxes  collected  and  unaccounted  tor  hy  him. 
2.  States  akd  State  Oppicers— State  Momrre— Trust  Character  of. 

Moneys  collected  by  deputies  of  a  deceased  insolvent  sheriff  on  the  tax-bills  due 
to  the  state  placed  in  their  hands,  and  which  they  acknowledged  and  paid  over,  as 
the  state's  money,  to  the  personal  administrator  of  such  deceased  shenfT,  to  be  paid 
through  him  into  the  treasury  of  the  state,  were  properly  paid  over,  by  said  admin- 
istrator to  the  state,  to  the  exclusion  of  the  other  creditors  of  the  said  decedent,  in 
accordance  with  the  doctrine  of  "ear-marking. " 
8k  Banks  and  Banking— Deposit— Effect  to  Extinguish  Judgment. 

A  party  against  whom  a  bank  has  obtained  a  judgment  subsequently  deposited 
sums  of  money  with  a  branch  of  that  bank,  which  were  lost  by  the  insolvency  of 
the  bank.  The  judgment  passed  by  assignment  to  plaintiff.  Held,  that  the  deposits 
did  not  extinguish  the  judgment,  nor  can  they  be  allowed  as  a  set-off  against  the 
judgment  in  the  hands  of  the  assignee. 

Appeal  from  circuit  court,  Fauquier  county. 

This  was  a  suit  brought  by  Payne,  receiver,  against  Joseph  H.  Nelson,  ad- 
ministrator of  William  M.  Hume,  deceased,  late  sheriff  of  Fauquier  county, 
to  settle  the  estate  of  the  decedent,  ascertain  the  debts,  their  character,  pri- 
ority, and  liens,  and  for  the  distribution  of  the  assets.  Spilman^s  adminis- 
trator was  party  defendant  in  the  suit,  representing  a  Judgment  debt  against 
decedent  *B  estate.  From  the  decrees  of  the  court  below,  ascertaining  and  set- 
tling the  priorities  among  the  creditors  of  decedent,  Spilman's  administrator 
appeals. 

Pauntleroy,  J.  This  is  an  appeafl  from  decrees  of  the  circuit  court  of 
Fauquier  county,  pronounced  on  the  eighteenth  day  of  September,  1883,  and 
on  tlie  twenty-second  day  of  December,  1883,  in  the  chancery  suit  of  Payne, 
Eeceiver,  v.  Joseph  H,  jSTelson,  late  sheriff  of  Fauquier  county,  and  as  such 
committee  administrator  of  W.  M.  Hume,  deceased.  The  object  of  the  litiga- 
tion in  the  cause  was  the  settlement  of  the  estate  of  William  M.  Ilume,  de- 
ceased, late  of  Fauquier  county;  the  ascertainment  of  his  debts;  their  charac- 
ter, priorities,  and  liens,  and  for  the  distribution  of  the  assets  according  to 
law.  It  appears  from  the  record  that  William  M.  Hume  was  sheriff  of  Fau- 
quier county  from  first  July,  1852,  to  twenty-fifth  of  April,  1872,  (except  dur- 
ing the  period  of  the  war,  when  there  was  no  sheriff  in  oflice  in  said  county-) 
W.  M.  Hume  died  intestate  August  12,  1872,  and  Joseph  H.  Nelson  was  ap- 
pointed and  qualified  as  his  administrator  on  fourth  December,  1872.  Hume 
owned  no  real  estate  at  his  death ;  his  estate,  wholly  personal,  consisted  of 
judgments  owned  by  him;  balances  due  to  him  by  his  deputies;  notes,  and 
other  choses  in  action.  The  debts  due  by  him  at  his  death  consisted  of  a 
large  amount  due  to  the  state  for  taxes  for  which  he  was  accountable,  and 
in  default,  fiduciary  debts  due  by  him  as  sheriff,  administrator,  etc.,  judg- 
ments against  him  on  which  executions  of  ft, /a.  had  issued  and  gone  into 
the  hands  of  theoflScers  and  then  had  acquired  "liens  by  delivery,"  and  judg- 
ments and  general  debts  for  which  there  was  no  lien.  One  of  these  judgments 
was  a  judgment  in  the  name  of  the  president  and  directors  and  company  of 
the  Farmers^  Bank  of  Virginia ^  Plaintiffs,  v.  W,  Flozoerree,  W.  M,  Uuine^ 
and  John  Strother,  for  the  sum  of  $4,658.48,  with  interest  from  February  5, 
1856,  and  $21.58  costs,  which  judgment  had  been  assigned  to  Luther  R.  Spil- 
man,  and  by  him  had  been  assigned  conditionally  to  John  A.  Spilman.  To 
enforce  payment  of  this  judgment  L.  R.  Spilman  had,  in  Humes  life.-time, 
commenced  a  suit  in  chancery  against  Hume,  in  his  own  right  and  as  sheriff 
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administrator  of  W.  Flowerree  and  as  sheriff  administrator  of  John  Strotbw. 
After  Hume's  death,  John  A.  Spilman  filed  his  bill  against  Joseph  H.  Nelson, 
administrator  of  Hume,  for  settlement  of  the  estate  of  Hume,  and  payment 
of 'this  judgment.  A.  D.  Payne,  as  receiver  of  Shackelford  So  Spilnan,  also 
filed  a  creditor's  bill  for  the  same  purpose.  The  court  finally  dismissed  all 
the  aforesaid  suits  except  that  of  Payiie,  Receiver ^  v.  I£ume*s  Adm*r,  as  all 
the  objects  of  the  other  suits  could  be  adjusted  in  this. 

It  is  claimed,  though  not  proved,  tliat  a  large  part  of  the  debts  due  to  Hume 
by  his  deputies  were  for  taxes  which  the  said  deputies  had  collected,  and  bad 
not  paid  over,  and  for  which  Hume  was  in  default  to  the  commonwealth. 
Nelson,  administrator  of  Hume,  was  the  only  solvent  surety  on  Hume's  offi- 
cial bond  for  the  years  1870-72,  and  was  liable  for  any  default  in  those  yean 
not  made  good  out  of  the  estate.  Nelson  made  collections  from  these  d^u- 
ties,  and  applied  the  money  so  collected  to  the  payment  of  the  amounts  due 
the  commonwealth  for  taxes,  as  being,  in  his  opinion,  the  first  class  of  liabCi- 
ties  under  the  statute  of  Virginia,  and  thereby  exonerating  his  liability  as  tlie 
only  solvent  surety  of  the  said  sheriff  Hume.  There  was  an  order  oi  reference 
by  a  decree  entered  in  the  cause  December  17, 1877,  directing  the  master  com- 
missioner ito  settle  and  report  an  account  of  the  actings  and  doings  of  said 
Joseph  H.  Nelson,  as  administrator  of  W.  M.  Hume,  deceased,  to  report  all 
the  assets  of  said  estate  in  the  hjinds  of  the  said  administrator,  and  the  debts 
outstanding  and  their  priorities.  After  a  searching  investigation,  and  numer- 
ous reports  by  various  commissioners,  a  report  was  returned,  which  charged 
the  administrator  of  Hume  with  all  the  collections  which  he  had  made  from 
the  deputies,  and  made  them  applicable  to  his  debts  generally.  Exo^>tion8 
filed  to  this  report  by  Hume's  administrator  raised  the  question,  among 
others,  whether  the  several  amounts  in  the  hands  of  the  deputies,  being  "ear- 
marked" as  alleged,  were  properly  turned  over  to  the  commonwealth  of  Vir- 
ginia, to  the  exclusion  of  the  other  creditors  of  W.  M.  Hume. 

On  the  eighteenth  of  September,  1883,  the  court  by  a  decree  of  that  date, 
sustained  the  exceptions  of  the  administrator  on  the  point  of  the  application 
by  him  of  the  several  sums  of  money  collected  from  the  deputies  as  s^oresaid 
to  the  indebtedness  of  the  said  W.  M.  Hume,  as  sheriff,  to  the  commonwealth 
of  Virginia,  to  the  exclusion  of  the  other  creditors  of  his  estate,  and  recom- 
mitted the  report  for  conformity  accordingly.  On  the  twelfth  of  December, 
1883,  the  commissioner  filed  his  report  conforming  to  the  said  decree  in  the 
matter  of  these  payments  to  the  commonwealth.  On  the  twenty-second  De- 
cember, 1883,  the  court,  by  decree  of  that  date,  confirmed  the  report  of  the 
commissioner  of  the  twelfth  of  December,  1883,  and  ordered  disbursement  of 
the  estate  according  to  said  report;  to  which  decrees  this  appeal  is  taken,  and 
errors  are  assigned  by  both  appellant  and  appellee. 

This  litigation  is  in  fact,  a  contest  among  creditors  for  priority  in  the  dis- 
bursement of  an  estate  greatly  inadequate  to  the  payment  of  all  its  liabilities. 
It  is  material  first  to  ascertain  the  order  of  priorities  in  which  the  assets  of 
Hume's  estate  are  to  be  disbursed  by  Ills  administrator;  and  one  of  the  main 
questions  to  be  determined  is  whether  the  St.  Code  1873,  c.  126,  §  25,  gives 
the  state  any  priority  in  the  disbursement  of  an  insolvent  decedent's  estate, 
except  for  the  taxes  due  from  the  insolvent  himself,  individually,  as  a  tax- 
payer, which  have  been  assessed  on  bis  property ;  or  whether  the  statute  gives 
priority  to  the  state,  as  a  creditor  of  a  tax  collector,  for  taxes  collected  and 
not  paid  over.  The  language  of  the  twenty-fifth  section  of  chapter  126  is  that 
in  the  settlement  of  the  liabilities  of  an  insolvent  estate  there  shall  be  first 
paid  debts  due  the  United  States;  second,  taxes  and  levies  assessed  upon  the 
decedent  previous  to  his  death.  The  assessment  of  taxes  is  the  ascertaining 
of  the  proportion  which  each  tax-payer  is  to  pay.  It  is  plain  from  the  lan- 
guage of  this  provision  that  the  state  has  a  lien  on  Hume's  estate  only  for  the 
tax  du^  by  Hume,  personally,  and  which  had  been  assessed  previous  to  his 
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dosth;  and  has  no  Ii«n  on  his  estate  as  a  deceased  defftultliig  sheriff  for  tax:^ 
colleeted  and  unaccounted  for  by  him. 

Yet,  while  under  the  statute  the  state  stands  towards  Hume's  estate  only  as  a 
general  unsecured  creditor  to  receive  its  dividend  with  the  other  general  cred- 
itors, we  think  that  the  doctrine  of  ^'ear^marking"  does  appiy  to  the  moneys 
in  the  hands  of  Hume's  deputies  collected  by  them  on  the  tax-bills  due  to  the 
state  placed  in  their  hands  and  which  they  have  acknowledged  and  paid  as  the 
state's  money  to  Hume's  personal  representative^  to  be  paid  through  him  into 
the  treasury  of  the  state.  These  specific  collections,  in  the  hands  of  the  dep- 
uties voluntarily  paid  by  them,  not  as  part  of  Hume's  estate,  but  as  the  col- 
lections made  by  them  ol  tax-bills  due  the  state,  are  within  the  reason  of  the 
rale  of  ''ear-marking,"  and  we  think  therefore  that  the  circuit  court  did  not 
err  in  deciding  that  0.  H.  l^elson,  administrator  of  W.  M.  Hume,  deceased, 
had  the  legal  right  to  apply  the  several  sums  of  mo^ey  collected  by  him  from 
the  deputies  of  William  M.  Hume,  sheriff,  to  the  debt  due  by  the  said  Hume, 
as  sheriff,  to  tber^state  of  Virginia,  to  the  exclusion  of  the  other  creditors  of 
the  said  William  M.  Hume.  It  appeared  in  the  progress  of  the  cause  that  sub- 
sequent to  the  rendition  of  the  Judgment  in  the  name  of  the  Farmer's  Bank 
against  Hume,  assigned  to  Luther  K.  Spilman,  and  by  him  to  John  A.  Spil- 
man,  Hume  had,  in  1862,  a  considerable  sum  of  money  to  his  credit  as  a  de- 
positor in  the  Alexandria  Branch  Bank,  all  of  which  was  lost  by  the  insolvency  ' 
of  the  Farmer's  Bank  of  Virginia,  caused  by  the  war;  and  the  administrator 
of  Hume  contends  that  this  deposit  in  the  Branch  Bank  should  be  allowed  as' 
an  offset  to,  and  discharge  or  extinguishment  of,  the  said  Judgment  of  the  ' 
Fanner's  Bank  against  Hume,  in  the  hands  of  Spilman,  assignee.  But  we 
are  of  opinion  that  the  said  judgment  of  the  Farmer's  Bank,  assigned  to  Spil- 
man, was  not  discharged  or  satisfied  by  the  subsequent  deposits  of  Hume, 
which  were  subject  only  to  his  check;  and  this  judgnient,  not  having  lien  by 
execution  and  delivery,  is  properly  placed  among  the  general  debts,  to  be  paid 
pro  rata.  We  find  no  error  in  the  decree  complained  of,  and  the  same  is 
affirmed* 


^  ^"^  ^'^^  Hill  et  al.  v.  Abnold  et  al. 

(Supreme  Cowrt  of  Georgia:   December  8, 18S7.) 

WXUJH-BXQUSBT  TOB  USS  OF  THIBB  PABTIBS'^-Ck>KTS1.0T  BBTWBBK  TbUSTBB  ASJ>  BbR- 
BFICIABT. 

The  testator's  Boa  being  involved  in  debt,  the  testator  devised  and  bequeathed 
real  and  personal  property  to  his  grandson^  requiring  him  to  account  for  it  to  his 
father,  fiy  agreement  between  the  legatee  and  his  father^  the  legntee  agreed  to 
conyey  a  portion  of  snch  property  to  the  petitioner  for  the  use  of  the  father,  and, 
in  case  of  the  death  of  the  father,  **  without  marriage  or  further  issue,  **  such  prop- 
erty to  be  conveyed  to  the  legatee.  The  property  was  conveyed  to  the  petitioner, 
and  at  the  death  of  the  father,  he  not  having  married  again  nor  having  further  issue, 
his  administrator  claimed  the  property  on  the  grounathat  the  grandson  was  only 
nominal  legatee,  the  testator  intending  the  benefit  for  the  father.  HeldL^  that  the 
grandson  was  entitled  to  the  property  under  the  agreement,  and  that  a  receiver 
should  be  appointed  to  take  charge  thereof;  but  that  propercy  purchased  with  in- 
come belonged  to  the  estate  of  the  father. 

Error  from  superior  court,  X>glethorpe  county;  Lumpkin,  Judge. 

This  suit  was  brought  by  D.  0.  Hill,  and  another  against  James  W.  Ar- 
nold, Sr.,  administrator  of  B.  F.  Hill,  deceased,  and  against  B.  S.  Taylor, 
Bessie  May  Hill,  and  L.  Harry  Hill,  to  restrain  the  administrator  from  sel- 
ling certain  property  claimed  by  the  petitioners,  and  for  the  appointment  of 
a  receiver.  The  appointment  of  a  receiver  being  refused,  the  petitioners  bring 
error. 

Henry  Jackson,  B,  S,  Irwin,  and  /•  T.  Olive,  for  plaintiffs  In  error*  W. 
M.  Howard  and  Hamilton  Mc  Whwrter,  for  defendants  in  error. 
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BOYNTON,  J.i  This  cause  comes  before  this  court,  on  a  bill  of  exceptions, 
^ued  out  at  the  instance  of  plaintiff  in  error,  alleging  that  the  chanoellor  erred 
•n  refusing  to  appoint  a  receiver,  to  take  charge  of  certain  real  and  personal 
property  which  Arnold  was  seeking  to  minister  as  the  property  of  B.  P.  Hill, 
deceased.  An  abstract  of  the  facts,  necesssary  for  a  clear  understanding  of 
the  points  decided,  is  as  follows: 

On  the  thirteenth  of  February,  1882,  L.  M.  Hill  made  a  will,  in  which  he 
devised  to  his  son,  B.  P.  Hill,  a  child's  part  of  his  estate,  and  a  part  of  his 
legacy  was  the  tract  of  land  know  as  the  "Taylor  Place"  now  in  controversy. 
On  the  fourteenth  of  March,  1882,  B.  P.  Hill  and  his  son,  L.  Harry  Hill,  en- 
tered into  an  agreement  by  which  L.  Harry  Hill  covenanted,  in  consideration 
of  B.  P.  Hiirs  consenting  for  L.  M.  Hill  to  will  to  L.  Harry  Hill,  B.  P.  Hill's 
interest  in  the  estate  of  L.  M.  Hill,  and  for  the  further  consideration  of  B.  P. 
Hill's  giving  L.  Harry  Hill  810.000  out  of  said  legacy,  then  L.  Harry  Hill 
bound  himself  ''To  turn  over  all  of  the  residuary  of  said  legacy,  and  apply 
the  same  in  whatever  manner  the  said  B.  P.  Hill  might  dictate,"  and  L.  Harry 
also  farther  agreed  "to  make  a  will,  and  give  the  ten  thousand  dollars  he  re- 
ceived to  D.  C.  Hill,  with  the  understanding  that  D.  0.  Hill  hold  the  same 
subject  to  the  disposal  of  B.  P.  Hill;"  and  the  writing  recites, "D.  C.  Hill 
herein  agreeing  to  abide  the  same."  D.  C.  HiU,  in  an  tUfidavit,  says,  of  this 
contract:  "That  L.  M.  Hill,  the  testator,  had  stated  to  him  his  intention  to 
convey  a  share  in  his  estate  to  the  said  Harry,  instead  of  to  B.  P.  Hill,  for 
the  reason  that  there  were  outstanding  executions  against  said  B.  P.  HIU 
that  would  sweep  away  said  property,  if  left  to  him;  and  when  subsequently 
he  exhibited  said  agi^eement  to  said  testator  he  simply  remarked.  "Well,  that's 
no  account;  it  can't  bind  Hariy  by  law."  Bessie  May  Hill,  in  her  answer, 
alleges  that  D.  0.  Hill  told  her,  he  drew  the  agreement  of  L.  Harry  JSill  of 
March  14, 1882,  and  was  a  witness  to  the  same,  and  that  he  carried  said  paper 
to  his  father,  L.  M.  Hill,  for  his  approval,  and  gave  it  to  him,  and  that  only 
a  few  days  thereafter  the  said  L.  M.  Hill  made  and  executed  a  codicil  to  his 
will,  making  the  said  L.  Harry  Hill  his  legatee  instead  of  his  father,  Burwell 
P.,  as  was  agreed  that  the  said  L.  M.  should  do." 

On  the  seventeenth  of  March,  1882,  L.  M.  Hill,  by  a  codicil  to  his  will,  re- 
yoked  the  bequest  made  to  B.  P.  Hill,  and  by  the  codicil  devised  the  child's 
share  of  his  estate,  bequeathed  to  B.  P.  Hill  in  his  will,  to  L.  Harry  Hill,  and 
required  him  to  account  for  all  of  the  advancement  made  either  to  himself  or 
B.  P.  Hill.  L.  M.  Hill  died  October  13,  1883.  and  on  November  17,  1883,  B. 
P.  Hill  and  L.  Harry  Hill  made  another  contract,  in  which  it  is  stipulated 
"that  whereas,  L.  M.  Hill,  deceased,  did,  in  his  will,  leave  L.  Harry  Hill  his 
legatee  in  the  stead  of  B.  P.  Hill,  now,  for  our  mutual  benefit,  we  make  this 
agreement:  Out  of  the  legacy  L.  Harry  was  to  pay  all  of  his  indebtedness, 
and  take  certain  named  bonds  and  stocks,  amounting  to  ten  thousand  dollars; 
then  "all  the  balance  of  the  interest  of  L.  Harry  HiU  in  the  estate  of  L.  M. 
Hill,  deceased,  is  to  be  transferred  to  D.  G.  Hill,  to  be  by  him  held  for  the  use 
and  benefit  of  B.  P.  HUl,  with  the  following  conditions:  L.  HaiTy  Hill  grants 
to  B.  P.  Hill  the  right  to  manage,  control,  and  dispose  of  the  *  Taylor  Place,' 
in  .any  way  that  to  him  may  seem  best  and  proper.  The  balance  of  the  inter- 
est in  the  estate  of  L.  M.  Hill  is  to  be  held  by  D.  0.  HiU,  as  above  stated;  the 
proceeds  or  income  to  be  subject  at  aU  times  to  the  order  of  the  said  B.  P.  Hill. 
The  principle  not  to  be  disposed  of  except  by  the  mutual  agreement  of  B.  P. 
HUl  and  L.  Harry  Hill.  In  case  of  the  death  of  B.  P.  HUl  without  marriage 
and  further  issue,  the  whole  of  the  property  held  by  D.  C.  HiU  for  the  use  of 
B.  P.  HiU  is  to  be  conveyed  to  L.  Harry  Hill,  and,  in  case  of  the  death  of  L. 

iBlxcklst,  C.  J.,  being  disqualified,  Judge  Botnton,  of  the  FUnt  circuit,  was  ap- 
pointed to  preside  m  his  stead. 
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Harry  Hill  without  marriage  and  issue,  the  whole  of  his  property  is  to  be 
transferred  to  D.  C.  Hill,  for  the  use  of  B.  P.  Hill,  to  be  held  by  him  same  as 
the  above  property,  except  in  such  an  event  the  whole  is  subject  to  the  order 
of  B.  P.  Hill  unconditionally,"  And  on  the  sixteenth  day  of  January,  1884, 
L.  Harry  Hill  executed  and  delivered  a  deed  conveying  to  D.  C.  Hill  the 
"Taylor  Place;  also  all  my  individual  interest  in  the  Bank  of  Washington  and 
^otes  belonging  the  estate  of  L.  M.  Hill,  deceased,— all  of  which  was  willed 
to  me  by  my  grandfather  L.  M.  Hill.  I  also  give  to  the  said  Duncan  C.  Hill 
my  horses  Dock,  Mack,  and  Oeorge ;  and  my  mare  Casmin ;  one  good  top-buggy 
and  harness ;  and  one  new  tw^o-horse  wagon  and  harness.  *' 

B.  P.  Hill  was  insolvent  in  1882.  There  were  outstanding  against  him 
three  executions  for  large  amounts,  and  the  same  were  unpaid  at  the  time  of 
his  death.  He  intermarried  with  Bessie  May  Taylor,  May  7,  1884,  and  died 
without  issue  by  this  marriage.  B.  P.  Hill  was  in  possession  of  the  Taylor 
place  in  the  faU'of  1883,  and  continued  in  possession  and  control  of  the  same 
until  his  death,  December  12, 1886.  He  ran  the  farms  on  the  place  in  his  own 
name,  in  most  instances  contracting  with  laborers,  tenants,  and  croppers  in 
his  own  name.  And  in  1884  he  made  repairs  on  the  houses,  and  built  a  new 
dwelling-house  on  the  place,  purchasing  in  his  own  name,  and  paying  for 
same;  and  on  many  occasions,  and  to  various  persons,  he  claimed  the  place 
as  his.  In  February,  1887,  James  W.  Arnold,  Sr.,  was  appointed  adminis- 
trator  of  B.  P.  Hill,  and  caused  an  appraisement  to  be  made,  m  which  was 
included  the  "Taylor  Place;"  the  stock,  farming  implements,  wagons,  buggies, 
and  crop  and  other  articles  of  personal  property  on  the  place ;  and  was  pro- 
ceeding to  sell  some  of  the  stock  when,  in  April,  1887,  D.  C.  Hill  filed  a  bill 
against  him,  B.  S.  Taylor,  Bessie  May  Hill,  and  L.  Harry  Hill,  alleging, 
among  other  things,  that  all  the  property  included  in  the  appi-ai semen t,  with 
some  unimportant  exceptions,  belonged  to  him,  and  that  he  had  absolute  title 
to  the  same,  which  he  acquired  under  the  deed,  and  from  L.  Harry  Hill,  and  that 
some  of  the  personal  property  was  purchased  by  B.  P.  Hill  with  the  income 
and  proceeds  of  the  property  conveyed  to  him  in  said  deed;  that  R.  S.  Taylor 
and  Mrs.  Bessie  May  Hill  were  in  possession  of  the  farm,  and  interfered  with 
the  tenants  thereon,  and  prevented  him,  by  their  interference,  from  having 
other  parts  of  the  farm  cultivated;  that  Mrs.  Hill  was  quite  young,  and  knew 
nothing  about  carrying  on  a  farm;  and  that  Taylor  was  a  man  of  violent  tem- 
per, and  unfitted  to  control  labor  and  manage  a  farm;  and  that  said  Taylor 
and  Mrs.  Hill  were  insolvent,  and  the  farm  would  be  wholly  unproductive  of 
profit,  and  no  mesne  profits  could  be  recovered  out  of  them  if  allowed  to  re- 
main in  possession  of  the  farm;  and  as  they  were  in  possession,  Arnold  would 
not  be  liable  to  him  for  mesne  profits. 

He  also  alleged  that  the  title  of  this  property  passed  to  L.  Harry  Hill  by  the 
will  of  L.  M.  Hill,  and  was  conveyed  to  him  absolutely  by  said  Harry,  and 
under  this  conveyance  he  went  into  possession  and  control  of  the  same,  either 
In  person  or  by  an  agent,  and  so  continued  in  possession  and  control  until  w  rong* 
fully  dispossessed  thereof  by  fraudulently  procuring  said  administration  and 
the  fraudulent  confederation  of  said  Arnold,  Taylor,  and  Mrs.  Hill  to  claim 
said  property  as  belonging  to  the  estate  of  B.  P.  Hill  deceased;  that  his  brother 
B.  P.  Hill  was  entirely  insolvent,  and  executions  for  large  sums  were  out- 
standing against  him;  and,  being  desirous  of  aiding  him,  he  had  permitted 
him  to  live  on  the  place,  and  cultivate  the  same;  and  that  L.  Harry  Hill  was 
the  only  child  of  B.  P.  Hill,  and  interested  in  the  litigation.  The  bill  prayed 
for  the  appointment  of  a  receiver  to  take  charge  of  the  real  and  personal  prop- 
erty sought  to  be  administered  by  said  Arnold,  and  for  an  injunction  restrain- 
ing Andrews  from  selling  any  part  of  said  property,  and  all  the  defendants 
from  interfering  with  the  control  and  possession  of  said  property. 

Defendants  Arnold,  Ta^'lor,  and  Mrs.  Hill,  in  their  respective  answers,  deny 
any  and  all  fraud  In  obtaining  the  administration,  and  all  confederation  to 
v.4s.E.no.lO — 48 


Digitized  by 


Google 


754  SOUTHSASTEBN   BEPOBTEB.  [Qa. 

improperly  retain  possession  of  the  property,  and  set  up  title  in  B.  F.  Hill,  at 
time  of  his  death,  to  the  Taylor  place,  and  all  the  personal  property;  and 
say  that  the  agreement  of  Harry  Hill  of  March  14, 1882,  was  an  arrangement 
hy  which  L.  Harry  was  to  become  the  nominal  legatee  under  the  will  of  L.  M. 
Hill;  that  the  shai-e  of  the  estate  received  by  him  was  to  belong  absolutely  to 
B.  P.  Hill;  that  L.  Harry  conveyed  the  Taylor  place  to  B.  P.  Hill  in  the  con- 
tract of  November  17,  1883,  with  absolute  power  of  disposal  annexed;  B.  P. 
Hill  thereby  became  seized  and  possessed  in  his  own  right  of  the  fee  in  the 
Taylor  place;  that  L.  Harry  Hill  never  acquired  any  beneficial  interest  in  the 
property  devised  to  him;  that  the  deed  to  D.  C.  Hill  by  Harry  was  made  in  pur- 
suance of  former  contracts,  for  the  use  and  benefits  of  B.  P.  Hill,  and  he*  be- 
ing sui  juris,  the  title  vested  in  him;  and  that  B.  P.  Hill  took  possession  and 
managed  the  place  as  his  own  property,  contracted  with  laborers  and  tenants, 
raised  crops,  and  sold  them  as  his  own,  bought  stock,  wagons,  etc.,  with  the 
income,  and  loaned  L.  Harry  Hill  32,600,  on  which  small  credits  had  been 
made  for  stock  purchased  from  Harry. 

An  answer  was  filed  by  L.  Harry  Hill,  in  which  he  admitted  the  material  alle- 
gations in  the  bill;  the  execution  of  the  contracts  and  deed  referred  to;  that 
these  were  executed  in  good  faith,  in  order  to  give  his  father  an  independent 
support  out  of  the  income;  that  there  was  no  intention  in  any  of  these  agree- 
ments to  convey  any  of  the  property  to  B.  P.  Hill;  that  he  never  intended 
and  never  did  create  any  title  in  said  B.  P.  Hill;  that  he  never  held  as  trus- 
tee for  B.  P.  Hill,  and  never  created  any  trust  in  his  behalf  by  any  of  the 
agreements;  theconveyancetoD.  C  Hill  was  absolute, — trusting  to  his  known 
integrity  to  provide  for  B.  P.  Hill,  and  afterwards  make  such  disposition  of 
the  property  as  he  deemed  just.  He  also  claims  that  if  the  property  is  not  de- 
creed to  be  D.  G.  Hiirs,  that  he  is  entitled  to  it  under  the  contract  of  Novem- 
ber 17,  1888;  and  prays  for  a  decree  in  his  favor. 

D.  G.  Hill  says  that  he  furnished  B.  P.  Hill  with  money  to  build  the  house, 
and  allowed  him  to  manage  the  farm  in  his  own  name,  in  order  that  he  might 
better  control  labor,  and  that  B.  P.  Hill  always  recognized  his  title  to  the 
property,  and  his  right  to  control  same.  At  one  time  when  the  Taylor  place 
was  levied  and  advertised  for  sale,  B.  P.  Hill  said  to  a  lawyer  that  the  prop- 
erty did  not  belong  to  him,  and  requested  him  to  communicate  with  D.  G. 
Hill,  to  whom  the  property  belonged,  with  a  view  of  interposing  a  claim.  It 
was  admitted  that  D.  G.  Hill  gave  in  the  real  and  personal  property  for  taxa- 
tion, and  that  B.  P.  Hill  did  not  give  in  any,  for  the  years  1884,  1885, 1886. 
On  the  hearing  the  chancellor  granted  the  injuction,  restraining  the  adminis- 
trators of  B.  P.  Hill  from  selling  the  personal  property,  but  refused  to  appoint 
a  receiver;  and  to  this  refusal  D.  G.  Hill  excepted,  and  assigns  the  same  as 
error. 

Gourts  of  equity  are  slow  and  cautious  about  appointing  receivers  to  take 
charge  of  the  assets  of  an  estate  in  the  hands  of  an  administrator  legally  ap- 
pointed ;  but  if  an  administrator  is  seeking  to  administer  property,  the  title 
of  which  clearly  appears  to  be  In  another,  then  a  receiver  should  be  appointed 
if  the  circumstances  indicate  that  the  rights  of  all  the  parties  would  thereby 
be  more  effectually  and  expeditiously  protected  and  enforced.  We  therefore 
hold  that  the  propriety  of  appointing  a  receiver  in  this  case  depends  largely 
on  the  answer  to  the  question,  to  whom  does  the  property  brought  into  con- 
troversy by  the  pleadings  belong?  Defendants  in  error  insist  that  B.  P.  Hill, 
deceased,  was  the  owner  thereof,  because  L.  Harry  Hill  was  merely  the  nomi- 
nal legatee  under  the  will  of  L.  M.  Hill,  and  that  he  held  the  legacy  as  a  trus- 
tee for  B.  P.  Hill,  and  the  eestui  que  trust  being  sui  juris,  the  title  to  the 
legacy  vested  absolutely  in  him. 

If  L.  M.  Hill  designated  L.  Harry  as  his  legatee,  with  the  intention  and 
for  the  purpose  of  his  holding  the  legacy  as  a  trustee  for  B.  P.  Hill,  such  in- 
tention must  be  gathered  from  the  will,  the  circumstances  attending  its  eze^ 
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cution.  and  the  agreement  of  March  14, 1882.  If  such  a  truFt  was  intended 
and  created,  it  must  have  been  induced  by  and  based  upon  the  insolvency  of 
B.  P.  Hill,  his  consent  given,  and  the  promises  made  by  L.  Harry  in  said 
agreement.  The  record  discloses  no  other  inducement  for  the  trust,  and  no 
other  source  from  which  to  ascertain  the  terms  and  extent  of  such  a  trust,  if 
intended.  If  these  circumstances  induced  the  change  of  the  will,  and  tlie 
change  was  based  on  said  agreement,  then  the  rights  of  the  parties  are  to 
be  determined  by  the  legal  effect  of  that  agreement,  by  the  terms  of  which  L. 
Harry  was  to  have  ten  thousand  dollars  out  of  the  legacy.  About  this  there 
is  no  controversy.  After  taking  this  out,  he  was  bound  to  **tum  over  all  of 
the  residuary  of  said  legacy,  and  apply  the  same  in  whatever  manner  B.  P. 
Hill  might  dictate."  If  he  be  held  as  trustee*  the  extent  of  his  power  as  such 
was  to  turn  over  and  apply,  and  this  power  carried  with  it  the  right  to  con- 
vey the  full  title  of  any  part  or  all  of  the  balance  of  the  legacy,  (^rtainly  he 
could  thus  convey  with  the  consent  or  dictation  of  B.  P.  Hill.  Has  the  re- 
mainder of  the  legacy  been  turned  over  and  applied  according  to  the  tenor  of 
this  agreement?  If  so,  was  it  done  by  the  parties  authorized  to  make  this 
disposition  of  it.  On  November  17, 1883,  after  the  death  of  L.  M*  Hill,  when 
the  legal  title  was  so  far  vested  in  L.  Harry  as  to  authorize  him  to  dispose  of 
the  same  in  such  manner,  at  least,  as  might  be  dictated  by  B.  P.  Hill,  a  con- 
tract was  entered  into,  with  the  consent  and  for  the  mutual  benefit  of  both  L. 
Harry  and  B.  P.  Hill,  in  which  they  agreed  that  L.  Harry  should  take  out  of 
his  legacy  enough  to  pay  his  indebtedness;  also  certain  named  stocks  and 
bonds,  amounting  to  $10,000;  and  then  "all  the  balance  of  the  interest  of  L. 
Han-y  Hill  in  the  estate  of  L.  Jf.  Hill,  deceased,  is  to  be  transferred  to  1>.  C. 
Hill,  to  be  by  him  held  for  the  use  and  benefit  of  B.  P.  Hill,  with  the  fol- 
lowing conditions:  L.  Harry  Hill  grants  to  B.  P.  Hill  the  right  to  manage, 
control,  and  dispose  of  the  Taylor  place  in  any  way  that  to  him  may  seem  best 
and  proper."  This  language  in  reference  to  the  Taylor  place,  without  quali- 
fying words  or  other  covenants  limiting  it,  is  sufficient  to  vest  a  fee  in 
B.  P.  Hill.  Cook  V.  Walker,  15  Ga.  457 ;  Edmandson  v.  Dpson,  2  Kelly,  307; 
Loudon  V.  Colemany  62  Ga.  147.  But  when  taken  in  connection  with  the 
previous  stipulation^  that  '*all  the  balance  of  the  legacy  should  be  transferred 
to  B.  C.  Hill,"  and  the  after  stipulation,  "in  case  of  the  death  of  B.  P.  HiU 
without  marriage,  and  further  issue,  the  whole  of  the  property  held  by  B.  G. 
Hill  for  use  of  B.  P.  Hill  is  to  be  conveyed  to  L.  Harry  Hill,"  it  appears 
quite  clear  to  us  that  B.  P.  Hill  took  less  than  a  fee  in  the  Taylor  place. 

"All  the  balance  of  the  interest  of  L.  Harry  Hill,"  used  in  the  first  in- 
stance, and  the  expression,  "The  whole  of  the  property  held  by  D.  C.  Hill," 
used  in  the  latter  stipulation,  are  both  broad  enough  and  evidently  did  in- 
clude the  Taylor  place.  Then  it  is  legitimate  to  conclude  that,  by  the  terms  of 
this  agreement,  B.  P.  Hill  consented  to  and  directed  the  transfer  of  the  Tay- 
lor place  to  D.  G.  Hill,  and  his  right  to  manage  and  control  the  same  was  sub- 
ordinate to  the  legal  title  vested  in  D.  C.  Hill,  and  his  power  of  disposal  was 
limited  by  his  consent  for  B.  C.  Hill  to  hold  the  title  of  the  place,  with  the 
right  and  power  to  convey  to  L.  Harry  in  case  he  died  without  further  issue. 
Pursuant  to  this  agreement,  L.  Harry  did  by  the  deed  dated  January  16, 1884, 
convey  the  Taylor  place  and  the  balance  of  his  legacy  to  D.  C.  Hill;  and  B. 
P.  Hill  having  departed  this  life  without  further  issue,  we  hold  that  B.  P. 
Hill  never  bad  a  fee  in  the  Taylor  place;  and,  if  a  trust  was  created  in  his 
favor  in  the  legacy  bequeathed  to  L.  Harry, — which  question  we  do  not  de- 
cide,— it  was  executed,  so  far  as  the  rights  of  B.  P.  Hill  and  his  adminis- 
trator and  heirs  are  concerned,  by  the  contract  of  November  17, 1883,  and  the 
conveying  title  thereof  to  B.  C,  Hill;  and  therefore  decide  tliat  the  chancellor 
erred  in  not  appointing  a  receiver  to  take  charge  of  so  much  of  the  property 
in  controversy,  including  the  Taylor  place,  as  was  conveyed  to  B.  C.  Hill,  by 
the  deed  of  January  16,  1884. 
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We  are  of  the  opinion  that  the  crops  made  on  the  Taylor  place,  while  under 
the  management  of  B.  P.  Hill,  and  property  purchased  with  proceeds  of  crops 
or  from  the  income  arising  from  the  personsd  assets  mentioned  in  that  deed 
turned  over  to  B.  P.  Hill,  are  assets  belonging  to  his  estate  subject  to  admin- 
istration; also  the  three  horses,  buggy,  wagon,  and  harness  mentioned  in  the 
record.    Judgment  reversed. 

(80  Oa.  79) 

SiLYA  et  al,  V.  Rankin  et  al. 
{Supreme  Court  of  Georgia.    December  14, 1S87.) 

1.  Injunction— To  Restrain  Tbbspass^Whbn  Granted. 

In  a  suit  to  enjoin  further  digging  of  minerals,  plaintiffs  and  defendants  daimed 
under  the  same  third  partv  through  several  conveyances.  Defendants  connected 
their  title  with  a  deed  by  the  common  source,  conveying  the  surface,  but  excepting 
the  minerals.  Plaintiffs  showed  that  after  the  deed  to  the  surface  was  made  the 
mineral  interest  was  sold  by  legal  sale,  and  connected  their  title  therewith.  De- 
fendants were  insolvent.  Meld^  that  an  injunction  was  properly  granted. 
9.  Deeds— Lost  Deed— Foundation  for  Proof  by  Parol. 

In  a  suit  to  enjoin  defendants  from  further  digging  minerals  on  land  claimed  by 

Slaintiffs,  they  showed  that  a  deed  in  their  chain  of  title  had  been  stolen;  that  the 
eed  was  made  by  an  administrator,  and  the  records  of  the  deed,  and  pennission  by 
the  court  to  the  administrator  to  selL  were  destroyed  in  the  war.  Meld  sufficient 
foundation  to  admit  parol  evidence  of  the  contents  of  the  lost  deed  and  records.^ 

Error  from  superior  court,  Bartow  county;  Fain,  Judge. 

Plaintiffs,  Rankin  and  others,  filed  their  bill  against  defendants,  Charles  F. 
Culver  and  another,  to  enjoin  them  from  further  digging  minerals  on  certain 
lands.  Defendants  answered,  claiming  title,  and  proofs  were  taken.  On  the 
hearing,  the  injunction  was  granted  as  prayed  for,  and  defendants  bring  er- 
ror. 

/.  A.  Baker t  for  plaintiffs  in  error,  MUner,  Akin  dk  Harris ^  for  defend- 
ants in  error. 

Simmons,  J.  Bankin  et  aU  filed  their  bill  against  Silva  and  Culver,  wherein 
they  alleged  that  they  were  the  true,  lawful,  and  only  owners  of  all  the  ores, 
mineral  interests,  and  rights  thereunto  appertaining,  in  lot  of  land  Ko.  274, 
in  Bartow  county;  that  said  ores  and  interests  are  of  the  value  of  ^20,000, 
that  said  Silva  and  Culver,  without  claim,  warrant,  or  authority,  have  entered 
upon  said  lot  and  are  mining  and  carrying  away  therefrom  large  quantities  of 
ore,  and  converting  the  proceeds  to  their  own  use;  and  have  already  carried 
away  and  converted  to  their  own  use  100  tons  of  the  same,  to  the  value  of 
81,000  or  other  large  sum,  and  are  intending  to  continue  said  trespassing; 
that  said  trespassing  is  destructive  of  the  very  substance  of  their  estate  in 
said  lot  of  land.  The  bill  further  charges  that  said  Silva  and  Culver  are  en- 
tirely insolvent.  An  injunction  is  prayed  against  said  defendants,  restniin- 
ing  them  from  mining  and  taking  from  said  lot  of  land  any  ore^  or  minerals, 
or  from  interfering  with  the  same  in  any  manner  whatever.  The  defendants 
answered  the  bill,  and  denied  that  the  complainants  were  the  lawful  owners 
of  said  lot,  or  any  part  thereof,  or  had  any  interest  in  the  land,  minerals,  or 
ore  of  any  kind  on  said  lot.  They  claimed  that  in  December,  1859,  one  Bishop 
was  in  possession  of  said  land  and  the  owner  of  it,  and  made  a  deed  of  said 
lot  to  Gabriel  Culver,  the  father  of  one  of  the  defendants,  Charles  F.  Culver, 
conveying  said  lot  of  land  to  Gabriel  Culver,  but  reserving  the  mineral  inter- 
est to  himself;  that  said  Culver,  and  those  holding  under  him,  remained  in 
adverse  possession  of  said  land  to  everybody  except  Bishop  and  his  assigns. 
The  defendant  Silva,  answering,  says  that  on  the  eighth  of  November,  ll76, 
said  Bishop,  being  in  possession  of  said  mineral  Interests,  made  and  executed 
a  deed  to  one  £.  H.  Woodward  to  said  mineral  interests  in  said  lot  of  land* 

*See  note  at  end  of  case. 
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and  that  on  the  sixteenth  of  November,  1878,  Woodward  conveyed  an  undi- 
vided half  interest  by  deed  to  Charles  C.  Dodge;  and  by  verbal  permission 
and  consent  of  J.  H.  Willie  and  J.  H.  Baker,  who,  the  defendant  is  informed 
and  believes,  are  the  agents  of  said  Dodge,  and  by  lease  from  said  Charles  F. 
Culver,  he  entered  on  said  land  and  was  engaged  in  mining  thereon,  and  in 
carrying  away  and  selling  ores  therefrom  at  the  time  the  bill  was  filed.  They 
deny  that  they  are  trespassers,  and  contend  that  they  are  lawfully  in  posses- 
sion of  said  land  and  the  ores  therein.  They  do  not  deny  their  insolvency. 
Upon  the  hearing  of  the  bill  and  answer  and  affidavits,  the  court  granted  the 
injunction  prayed  for.  The  defendants  excepted,  and  assigned  the  same  as 
error.  They  also  assigned  as  error  the  court^s  admitting  in  evidence  certain 
affidavits  set  out  in  the  bill  of  exceptions,  upon  the  grounds  that  the  testimony 
was  hearsay,  and  that  it  was  an  attempt  to  prove  the  contents  of  certain  deeds, 
and  that  no  foundation  had  been  laid  for  the  introduction  of  parol  testimony 
as  to  the  contents  of  the  deed  to  Bullock  and  others. 

1.  It  appears  from  the  evidence  in  the  record  that  in  January,  1846,  one 
David  Hungerford  sold  this  lot  of  land  to  Moses  Stroup,  and  that  in  June, 
1846,  Moses  Stroup  conveyed  the  same  by  deed  to  Cooper,  Stroup  &  Wiley; 
that  on  the  first  of  June,  1852,  the  privilege  of  using  the  ore  of  said  lot  was 
sold  to  Andrew  Baxter,  by  the  United  States  marshal,  by  virtue  of  an  execu- 
tion in  favor  of  Banks  against  Cooper,  Stroup  &  Wiley.  Baxter,  on  twenty- 
first  July.  1852,  sold  the  same  to  Mark  A.  Cooper,  and  Mark  A.  Cooper,  on 
first  July,  1856,  sold  to  Quinby  and  Robinson.  Quinby  and  Robinson,  on  the 
thirtieth  September,  1862,  sold  to  the  Etowah  Manufacturing  &  Mining  Com- 
pany. The  £towah  Manufacturing  &  Mining  Company,  on  twenty-ninth  Jan- 
uary, 1887,  sold  to  the  complainants.  All  these  deeds  were  properly  recorded. 
It  also  appears  from  the  record  that,  before  the  sale  by  the  United  States  mar- 
shal, Cooper,  Stroup  &  Wiley  had  sold  the  land  to  Bullock,  reserving  the 
mineral  interest  therein.  Bullock  died  in  possession,  and  his  administrator 
sold  the  land  at  public  sale  to  one  Smith,  and  Smith  sold  the  same  to  Bishop 
The  affidavits  objected  to  by  the  plaintiffs  in  error  showed  these  facts,  and  the 
additional  fact  that  when  Bullock  bought  from  Cooper,  Stroup  &  Wiley  he 
only  bought  the  surface  of  the  lot,  and  that  Cooper,  Stroup  &  Wiley  reserved 
all  the  mineral  interest  in  said  lot  to  themselves;  and  that  when  the  land  was 
sold  at  administrator's  sale  the  administrator  of  Bullock  made  the  same  res- 
ervation. These  last  stated  facts,  to- wit,  the  sale  by  Cooper,  Stroup  &  Wiley 
to  Bullock,  the  sale  by  Bullock's  administrator  to  Smith,  and  the  sale  by  Smith 
to  Bishop,  and  the  fact  of  the  reservation  of  the  mineral  interest  of  Cooper, 
Stroup  &  Wiley,  and  the  reservation  of  the  same  interest  in  the  land  by  Bul- 
lock^ s  administrator,  were  objected  to  on  the  trial  in  the  court  below,  on  the 
ground  that  they  were  irrelevant,  and  upon  the  ground  that  the  proper  foun- 
dation had  not  been  laid  for  the  introduction  of  parol  testimony.  It  will  be 
remembered  that  Bishop  held  under  Smith,  who  bought  at  the  sale  of  Bul- 
lock's administrator.  Bishop  testified  that  all  of  his  deeds  were  lost  or  stolen 
in  1861.  The  clerk  of  the  superior  court  testified  that  a  portion  of  the  records 
in  his  office,  in  which  deeds  were  recorded  about  the  time  of  these  sales,  was 
destroyed  by  the  army  under  Sherman.  Mr.  Akin  also  testified  that  he  had 
carefully  examined  the  records  in  the  ordinary's  office,  and  the  records  which 
ought  to  have  been  made  at  the  time  of  the  administrator's  sale  of  Bullock's 
land  were  destroyed  by  Sherman's  army,  and  no  such  records  now  existed. 

We  think  that  this  was  a  sufficient  foundation  for  the  introduction  of  the 
parol  testimony.  The  deeds  which  ought  to  have  been  delivered  to  Bishop  by 
Ihe  administrator  of  Bullock,  and  which  doubtless  were  delivered  to  him,  he 
says  were  stolen  from  him  in  1861.  The  records  which  contained  these  deeds 
were  destroyed.  The  records  of  the  ordinary's  office,  showing  the  appoint- 
ment of  an  administrator,  his  application  to  sell,  and  the  order  to  seU,  were 
also  destroyed.    Here  is,  then,  proof  by  Bishop  of  the  original  deeds,  and  of 
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their  loss  while  in  his  hands;  proof  by  the  clerk  that  the  records  were  de- 
stroyed; proof  by  Mr.  Akin  that  the  ordinary's  records  were  also  destroyed. 
What  more  proof  could  be  required  in  a  proceeding  before  the  chancellor,  or 
even  in  a  trial  before  the  jury?  We  hold  that  there  was  no  error  in  admit- 
ting this  parol  testimony.  This  being  true,  did  the  court  err  in  granting  the 
injunction  against  the  defendants?  There  was  a  regular  chain  of  title  from 
Hungerford,  in  1846,  down  to  the  complainants;  and  also  evidence  to  show 
that  Cooper,  Stroup  &  WUey  sold  this  land  to  Bullock,  reserving  the  mineral 
interest  therein,  and  that  this  mineral  interest  was  reserved  in  the  deed  from 
Bullock's  administrator  to  Smith,  and  from  Smith  to  Bishop.  Both  parties 
claim  under  Cooper,  Stroup  &  Wiley.  There  can  be  no  doubt,  from  the  evi- 
dence in  the  record,  that  the  mineral  interest  in  this  lot  (Ko.  274)  was  reserved 
by  Cooper,  Stroup  &  Wiley,  and  was  subsequently  sold  as  their  property,  by 
the  United  States  marshal,  and  bought'  by  Baxter,  and  transmitted  by  a  regu- 
lar chain  of  title  to  these  complainants.  The  same  record  shows  that  Bishop 
never  purchased  said  mineral  interest,  and  therefore  had  no  right  to  sell  the 
same  to  Woodward,  under  whom  these  defendants  claim. 

2.  The  bill  alleges  that  these  defendants  are  trespassing  upon  and  mining  the 
ore  in  said  lot,  and  that  they  are  insolvent.  They  do  not  deny  their  insolv- 
ency. Theiacts  in  this  record  showing  a  perfect  chain  of  title  to  the  min- 
eral interest  in  this  lot  in  the  complainants,  and  showing  further  that  these 
defendants  have  no  right  or  title  to  said  mineral  interest,  and  that  they  are 
mining  and  carrying  away  the  ore  from  the  lot,  and  that  they  are  insolvent, 
we  think  the  court  did  right  in  granting  the  injunction.  It  is  true  that  Silva, 
one  of  the  defendants,  claims  to  be  working  the  mines  under  the  permission 
of  the  agents  of  the  Dodge  estate,  and  as  a  lessor  from  his  co-defendant,  Cul- 
ver. The  record  shows,  as  said  before,  that,  while  Culver's  father  purchased 
the  surface  of  the  land  from  Bishop,  the  mineral  interest  was  reserved  in  the 
deed  made  to  him  by  Bishop.  So  he  cannot  claim  anything  from  that  source. 
The  record  does  not  disclose  what  the  Dodge  estate  is, — whether  it  is  resident 
in  Greorgia  or  non-resident,  nor  whether  it  is  solvent  or  insolvent.  Even  if 
it  was  a  resident  of  the  staite,  and  solvent,  the  only  authority  that  he  (Silva) 
claims  from  the  Dodge  estate  is  a  verbal  permission  of  the  agents  of  said  es- 
tate to  work  the  mine.  We  do  not  think  such  authority  as  this,  even  from  a 
resident  estate  in  Georgia,  would  authorize  the  defendant  to  work  this  mine, 
against  the  objection  and  protests  of  those  who  have  a  perfect  title  thereto. 
From  the  facts  disclosed  in  this  record,  the  defendants  are  trespassers,  and 
the  court  did  right  in  enjoirung  them  from  trespassing  upon  this  property. 

The  defendant  in  error,  in  his  argument  before  us,  relied  entirely  upon  the 
case  of  Nethery  v.  Payne^  71  Ga.  878.  There  is  a  wide  difference  between 
the  facts  reported  in  that  case  and  the  facts  in  this  case.  In  that  case  the 
record  shows  that  the  complainant  had  no  tit)''  to  the  land  in  dispute;  that  he 
had  only  a  bond  for  title;  that  the  obligor  in  Jie  bond  for  title  had  sued  on 
the  note  for  the  purchase  money,  and  had  the  land  sold,  and  had  purchased  it 
himself  at  the  sheriff 's  sale,  and  had  resold  it  to  the  defendants. 

Under  the  state  of  facts  disclosed  by  this  record  the  court  did  right  in  grant- 
ing the  injunction  in  this  case,  and  the  judgment  is  therefore  affirmed. 

NOTK 

The  rule  requiring  the  production  of  the  best  evidence  is  adopted  for  the  prevention 
of  fraud,  and  denies  the  admission  of  all  evidence  suhstitutionary  in  its  nature,  until  it 
Is  shown  to  the  satisfaction  of  the  court  that  the  primary  evidence  is  unattainable  by 
the  parties.  Provision  Co.  v.  Cannon.  81  Fed.  Rep.  318.  The  amount  of  evidence  to 
show  the  existence  of  the  original  will  vary  with  the  circumstances  of  each  case. 
Where  no  direct  issue  is  made  upon  the  fact,  slight  evidence  will  be  sufficient.  Doe  v. 
Aiken,  81  Fed.  Rep.  393.  But  where  the  question  of  the  existence  and  loss  of  an  histru- 
ment,  or  whether  an  exhaustive  search  for  it  has  been  made,  is  left  doubtful,  secondary 
evidence  is  inadmissible.  Nolan  v.  Pelham,  (Oa.)  2  S.  £.  Rep.  689.  After  the  loss  is 
satisfactorily  proven,  a  copy  may  be  admitted  in  evidence,  ana  whether  it  ia  (» is  not  a 
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oorreot  copy  of  the  original  is  a  question  for  the  jury.  Burrill  y.  Lumber  Oo..  (Mloh.) 
82  N.  W.  Rep.  824.  As  to  what  is  necessary  to  render  admissible  secondary  evidence  of 
the  contents  of  written  instruments,  see  De  Baril  v.  Pardo,  (Pa.)  8  AtL  Rep.  876;  Gor- 
don y.  State,  (N.  J.)  7  AU.  Rep.  476.  and  note ;  Iron  Co.  y.  Township  of  Republic.  (Mich.) 
82  N.  W.  Rep.  882;  BoglarSky  y.  Manufacturing  Ck>.,  Id.  880;  Katzenberg  y.  Lehman, 
CAla.)  2  South.  Rep.  272:  Wardlaw  y.  Rayford,  (S.  C.)  8  8.  E.  Rep.  71;  Zubo  y.  Weber, 
(Mich.)  84  N.  W.  Rep.  264;  Com.  y.  Shum,  (Mass.)  18  N^  B.  Rep«  895:  Russell  y.  Olas- 
ser,  (Mo.)  6  S.  W.  Rep.  862.  As  to  the  admissibility  of  secondary  evidence  to  show  the 
contents  of  public  records  which  have  been  lost  or  destroyed,  see  M(^ley  v.  Watts,  (N. 
0.)  8  S.  £.  Rep.  677,  and  note. 

(»  Oa.  145) 

Atlanta  CJotton  Seed  Oil-Mills  «.  (Doffey. 
(^preme  Cov/rt  of  Oeorgia.    November  20, 1887.) 

L  Nbouoencs— Danqbrous  Prbmisbs— Prvsxncb  bt  ImriTATioir. 

Defendant  had  given  a  quantity  of  cotton  seed  hulls  to  an  Orphans*  Home,  the 
manager  of  which  employed  plaintiff  to  haul  the  hulls  from  the  mill.  Having  re- 
ceivedf  permission  fr<»n  the  superintendent  of  the  mill  to  remove  the  hulls,  plamtifl 
was  engaged  in  the  work,  whcoi  his  horse  stepped  into  a  mud-hole  containing  caus- 
tic soda,  which  burned  the  horse  so  severely  as  to  cause  his  death.  The  mud-hole 
was  on  a  private  way  over  defendant's  land,  used  in  approaching  the  mill  from  the 
public  road.  Heldj  that  plaintiff  was  not  a  mere  licensee,  whom  defendant  was  not 
Donnd  to  protect  and  warn  against  the  dangerous  substance,  but  that  he  was  en 
titled  to  the  care  due  one  who  nad  come  on  the  premises  at  the  invitation  of  the  de- 
fendant, and  the  defendant  was  therefore  liable  to  him  in  damages.^ 

2,  Samb— Danoerous  Pbbmisbs— Danobrous  Chemicals. 

Plaintiff's  horse  stepped  into  a  mud-hole  on  a  private  way  over  the  land  of  defend- 
ant, used  in  approaching  the  mill  from  the  public  road,  within  a  few  feet  from  de- 
fendant's cotton  seed  oil-mill,  and  immediately  thereafter  showed  signs  of  pain.  On 
being  examined  by  a  blacksmith,  something  like  a  scald  or  bum  was  msoovered 
above  the  hoofs  of  two  of  his  feet.  The  horses  hoofs  and  ankles  were  severely 
bumeSi,  and  he  died  from  the  effects  of  the  bums.  It  was  in  evidence  that  caustic 
soda  is  used  in  the  mill  for  refining  the  oil,  and  that  when  dissolved  in  water,  it  will 
bum  animal  flesh.  There  was  no  evidence  tending  to  show  how  the  caustic  soda 
•got  from  themiU  into  the  mud-hole.  Held^  that  the  jury  were  justified  in  inferring 
negligence  on  the  part  of  the  defendant  in  allowing  the  dangerous  substance  to  get 
where  it  was. 

8.  Damages— Injubt  to  Propbbtt— Dbath  of  Hobsb— Value  of  HiBnro. 

In  an  action  for  negligence,  causing  the  death  of  a  horse,  it  is  error  tocharge  that 
plaintiff  is  entitled  to  recover  whatever  the  horse  would  have  made  for  hire  from 
the  time  of  the  injury  to  his  death. 

4.  CONTINTTANOB— SuRPRISB— AmbNDMBNT  OF  PlBADINOS— CODB  Ga.  %  8631. 

Under  Code  Gku  f  8521,  providing  for  a  continuance  in  the  case  of  an  amendment 
to  the  pleadings  or  proceedings,  it  Is  not  improper  to  refuse  such  continuance  when 
the  counsel  of  the  opposite  party  does  not  state  that  **he  is  less  prepared  for  trial 
than  he  would  have  been  if  such  amendment  had  not  been  made,  and  now,  and  that 
such  surprise  is  not  claimed  for  the  purpose  of  delay. " 

Error  from  superior  court,  DeKalb  county;  Riohard  H.  Clark,  Judge. 

Action  by  Gofitey  against  the  Atlanta  Cotton  Seed  Oil-Mills  for  damages  for 
the  loss  of  a  horse,  caused  by  the  negligence  of  defendant.  The  jury  found 
for  plaintiff;  a  motion  for  new  trial  was  overruled,  and  defendant  brings  error. 

^The  owner  of  property  is  under  no  obligation  to  keep  it  in  a  condition  which  wiU  in- 
sure the  safety  of  persons  who  go  upon  it  without  his  license  or  invitation.  Schmidt  v. 
Distilline  Co.,  (Mo.)~  1  8.  W.  Rep.  sfe,  2  S.  W.  Rep.  417 ;  City  of  Indianapolis  v.  Emmel- 
man,  (Ind.)  0  N.  E.  Rep.  165.  One  is  under  no  duty  to  a  mere  trespasser  to  keep  his 
premises  safe,  thouffh  the  latter  is  an  infant.  Frost  v.  Railroad,  (N.  H.)  0  AtL  Rep.  790 ; 
Klix  V.  Nieman,  (wis.)  82  N.  W.  Rep.  223;  but  he  is  under  such  obligation  to  those  who 
are  expressly  or  impliedly  induced  or  aUured  to  go  upon  it,  Crogan  v.  Schiele,  (Conn.) 
1  AtL  Rep.  899;  Toom^  v.  Sanborn,  (Mass.)  14  N.  B.  Rep.  921;  and  he  cannot  place 
any  dangerous  thing  unguarded  so  near  the  public  way  as  to  endanger  persons  thereon 
without  liability  to  persons  injured  thereby,  Schmidt  v.  Distilling  Co.,  avfpra;  City  of 
Indianapolis  v.  Emmelman,  and.)  9  N.  E.  Rep.  155;  Khron  v.  Brock,  (Ifoss.)  11  N.  B. 
Rep.  748;  nor  keep  it  unguarded  on  his  premises,  if  it  is  likely  to  attract  children,  or 
wiu  the  knowledge  that  chUdren  are  in  the  habit  of  resorting  to  it^Id. ;  Railway  Co. 
v.  Styron,  (Tex.)  fa  W.  Rep.  161 ;  Powers  v.  Harlow,  (BdUch.)  19  N.  W.  Rep.  267.  One 
is  under  no  obtigation  to  render  his  premises  safe  for  any  purpose  for  which  he  could 
not  reasonably  anticipate  that  they  would  be  used.  Armstrong  v.  Medbury,  (Mich.)  84 
N.  W.  Rep.  566. 
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Steward  di  Hai^per,  W.  L.  Thomas^  and  /.  H.  Lumpkin,  for  plaintiff  in 
error.    JET.  C.  Jones  and  Alexander  <&  TumbiUl,  for  defendant  in  error. 

Simmons,  J.  QoStey  brought  his  suit  against  the  Atlanta  Cotton  Seed  Oil- 
Mill  for  damages.  The  jury  found  in  favor  of  the  plaintiff,  and  a  motion  was 
made  for  a  new  trial,  and  was  overruled  by  the  court;  and  the  defendant  ex- 
cepted, and  assigns  as  error  the  overruling  of  this  motion. 

It  appears  from  the  record  in  this  case  that  the  defendant  in  the  court  be- 
low had  given  to  the  Orphans'  Home  a  quantity  of  cotton  seed  hulls,  to  be 
used  as  a  fertilizer.  The  manager  of  the  Orphans'  Home  employed  Coffee  to 
haul  the  hulls  from  the  mill  to  the  farm  belonging  to  the  Orphans'  Home.  It 
appears  also  that  the  defendant  had  sold  at  divers  times  to  other  persons  quan- 
tities of  these  hulls,  and  that  they  had  hauled  them  away  from  the  mill.  Cof- 
fey applied  to  the  superintendent  for  permission  to  remove  the  hulls,  and  the 
permission  was  granted.  There  was  a  private  way  from  the  public  road  over 
the  land  of  the  defendant,  by  which  Coffey  and  others  approached  the  mill. 
In  a  few  feet  from  the  mill-house  there  was  a  ditch  over  which  there  was  a 
small  bridge.  Near  this  bridge,  and  between  it  and  the  mill,  was  a  mud-hole. 
Coffey's  team  had  made  one  trip  on  the  morning  on  which  it  was  alleged  his 
horse  was  injured.  In  making  the  second  trip,  the  horse  stepped  into  the 
mud,  and  immediately  showed  signs  of  pain.  He  was  unhitched  from  the 
wagon,  and  carried  to  a  blacksmith,  who  examined  his  feet,  and  discovered 
above  the  hoofs  of  two  of  his  feet  something  like  a  scald  or  burn.  In  wash- 
ing the  feet»  the  water,  when  applied,  produced  something  like  the  lather  of 
soap.  The  record  further  discloses  that,  for  the  purpose  of  refining  the  oil, 
caustic  soda  was  used;  and  the  testimony  showed  that  caustic  soda,  when  dis- 
solved in  water,  would  burn  animal  flesh.  There  was  no  evidence  going  to 
show  how  the  caustic  soda  got  out  of  the  mill-house  into  the  mud;  but  there 
is  no  doubt,  from  the  evidence  in  the  case,  that  the  horse's  hoofs  and  anktes 
were  severely  burned  by  this  caustic  soda,  and  that  he  died  from  the  effect  of 
the  burns.    This,  in  substance,  was  the  evidence  upon  the  trial  of  the  case. 

We  think  that  there  was  sufficient  evidence  to  authorize  the  finding  of  the 
jury,  taking  into  consideration  the  fact  that  the  horse  was  injured  within  a 
few  feet  of  the  mill,  that  caustic  soda  was  used  in  the  mill,  and  would  burn 
animal  flesh,  and  the  further  fact  that  the  defendant  did  not  account,  nor  at- 
tempt to  account,  for  its  presence  in  the  water  or  the  mud  near  its  mill.  The 
jury  were  authorized  to  infer  negligence  on  the  part  of  the  defendant  in  al- 
lowing the  dangerous  substance  to  get  from  the  mill  to  where  it  was. 

It  was  insisted  in  the  argument  of  the  case  before  us  that  while  it  may  have 
been  true  that  the  horse  was  injured  in  the  manner  complained  of  in  the  dec- 
laration, yet  the  defendant  was  not  liable,  because  Coffey  was  a  mere  licensee* 
and  that  the  defendant  owed  him  no  duty  to  protect  him  or  to  warn  him 
against  this  dangerous  substance.  We  do  not  agree  with  the  plaintiff  in  er- 
ror in  this  view  of  the  case.  We  do  not  think  that  Coffey  was  a  mere  licensee. 
The  rule  of  law  is  that,  "the  owner  or  occupier  of  land  who,  by  invitation, 
express  or  implied,  induces  or  leads  others  to  come  upon  his  premises  for  any 
lawful  purpose,  is  liable  in  damages  to  such  persons  for  injuries  occasioned 
by  the  unsafe  condition  of  the  land  or  its  approaches."  Judge  Cooley,  in  his 
work  on  Torts,  605,  says  that  when  one  "expressly  or  by  implication  invites 
others  to  come  upon  his  premises,  whether  for  business  or  for  any  other  pur- 
pose, it  is  his  duty  to  be  reasonably  sure  that  he  is  not  inviting  them  into  dan- 
ger, and  to  that  end  he  must  exercise  ordinary  care  and  prudence  to  render 
the  premises  reasonably  safe  for  the  visit. " 

In  this  case  the  evidence  discloses  the  fact  that  it  was  a  custom  of  this  mill 
to  sell  these  hulls,  but  in  this  particular  instance  the  hulls  were  given  to  the 
manager  of  the  Orphans'  Home,  and  he  was  invited  to  haul  them  away,  and 
sent  Coffey  to  perform  the  work.    It  was  therefore  incumbent  on  the  def end- 
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ant,  according  to  the  rule  above  stated,  to  see  that  the  approach  to  the  mill 
was  reasonable  safe  for  the  persons  whom  he  had  Invited  to  come  thereto.  He 
knew  the  danger  of  the  substance  that  he  used  in  and  about  his  mill,  and  it 
was  his  duty  to  be  careful  to  see  that  none  of  it  escaped  so  as  to  injure  the 
persons  whom  he  had  invited. 

This  case  does  not  depend  so  much  upon  the  doctrine  of  keeping  roads  in 
'  rejjair  and  reasonably  safe,  as  it  does  upon  another  principle  of  law.  As  said 
before,  this  was  a  dangerous  chemical  used  In  and  about  his  mill.  The  dan- 
ger of  it  was  known  to  the  proprietors.  It  was  the  same  as  if  they  had  had 
some  dangerous  animal  confined  on  their  premises.  If  they  had  had  such  a 
dangerous  animal,  and  it  had  escaped  and  injured  persons  whom  they  had  in- 
vited to  the  mill,  they  certainly  would  have  been  liable,  unless  they  had  shown 
that  they  had  exercised  reasonable  care  in  keeping  the  animal.  If  they  could 
show  this,. of  course  they  would  not  be  liable.  Analogizing  the  dangerous 
chemical  to  a  dangerous  animal,  they  ought  to  have  shown  that  they  exercised 
ordinary  care  to  prevent  this  dangerous  chemical  from  getting  from  the  house 
into  the  mad,  and  becoming  dissolved  with  it.  It  appears  from  the  record,  as 
said  before,  that  they  did  not  show  or  attempt  to  account  for  the  way  the 
chemical  got  from  the  house  into  the  mud.  It  is  true  the  superintendent  and 
the  president  testified  to  the  ordinary  way  of  sweeping  it  up,  and  putting  it  into 
the  retort,  after  it  was  broken  into  fragments,  but  no  servants  or  employes 
were  introduced  as  witnesses  to  testify  as  to  whether  it  came  from  the  house 
or  not,  and,  if  it  did,  in  what  manner  it  got  from  the  house,  whether  by  their 
negligence  or  the  acts  of  others  not  connected  with  the  mill.  We  think,  there- 
fore, that  the  court  was  right  in  giving  the  charges  complained  of  in  the  mo- 
tion for  a  new  trial. 

There  was  no  error  in  overruling  the  demurrer  in  the  case,  and  there  was 
no  error  in  refusing  the  nonsuit  Nor  was  there  any  error  in  refusing  to  con- 
tinue the  case  when  tlie  amendment  to  the  plaintiff *s  declaration  was  made, 
on  the  ground  of  surprise;  the  defendant's  counsel  not  stating  that  "he  was 
less  prepared  for  trial  tlum  he  would  have  been  if  such  amendment  had  not 
been  made,  and  how,  and  that  such  surprise  was  not  claimed  for  the  purpose 
of  delay."    Code,  §  3521. 

The  ninth  ground  of  the  motion  is,  "because  the  court  erred  in  charging 
the  jury  as  follows:  •  Whatever  the  horse  would  have  made  for  hire  during 
that  time  [from  the  time  of  the  injury  to  his  death]  he  would  be  entitled  to 
recover.'  '*'  We  think  the  exception  to  this  charge  is  well  taken.  The  rule,  as 
laid  down  by  the  court  in  this  charge,  would  have  been  the  proper  rule  in  case 
the  horse  had  been  injured,  and  not  killed;  but  where  the  personal  property  is 
lost  or  destroyed  by  the  negligent  acts  of  another,  the  rule  of  damages  is  dif- 
ferent. In  the  latter  case  he  is  entitled  to  recover  the  full  value  of  the  prop- 
erty lost  or  destroyed,  according  to  the  market  rates  current  at  the  time  of  the 
loss»  and  interest  on  the  same.  He  is  also  entitled  to  recover  the  expense  of 
keeping  the  horse,  medical  attendance,  medicines,  and  things  of  that  sort; 
but  he  is  not  entitled  to  recover  the  hire  during  the  sickness  of  the  horse,  in 
case  the  horse  dies.  The  full  value  of  the  horse,  and  interest  at  the  time  of 
the  injury  or  loss,  is  the  compensation  the  )aw  allows  him.  Sher.  &  R.  Neg. 
§  603,  and  notes.  As  to  the  rule  of  damages  where  the  property  is  injured, 
but  not  destroyed,  see  Arnold  v.  Arnold^  62  Ga.  629.  In  this  case  the  evidence 
shows  that  the  hire  of  the  horse  for  one  month,  the  time  he  was  sick,  was 
worth  822.50.  It  is  ordered  that  the  plaintiff  write  off  this  amount  from  his 
verdict,  and  the  judgment  of  the  court  below  stand  affirmed.  Judgment  af- 
firmed, with  direction. 
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(79  Qa.  8M) 

OoLCLOUGH  et  (d.  o.  Mathis,  Sheriff. 
{Supreme  Covat  of  Oeorgia.   Beoember  19, 1887.) 

1.  Landlobd  Ain>  TsNAirr— Statutobt  Ldsn  fob  Rent— Bnforoembht. 

The  special  lien  for  rent  given  to  landlords  under  Code  Ga.  {  1977,  on  crops  made 
on  the  rented  land  is  properly  enforced  under  section  4062  of  the  Code,  providinf 
for  the  issue  of  a  distress  warrant  by  a  justice  of  the  peace  of  the  QOfonty  where  the 
<  lebtor  resides,  or  where  his  property  is  situate,  upon  afftdavit  of  the  amount  claimed 
to  be  due,  made  by  the  landlord  or  his  agent  or  attorney. 

2.  Bamb. 

Such  a  distress  warrant  mav  issue,  although  no  prior  demand  has  been  made  for 
the  rent,  if  the  amount  claimed  is  actually  due. 
8.  Samb*- Statutobt  Lixn  fob  Rent— Priobttt. 

A  landlord's  special  lien  for  rent,  under  Code  6a.  f  1977,  upon  the  crops  made  on 
the  land  rented  from  him,  Is  superior  to  the  lien  of  a  plaintiff  in  a  common-law  judg^ 
ment  for  any  costs  due  thereon. 

Error  from  superior  court,  Floyd  county;  Maddon,  Judge. 

Motion  by  Colclough  &  Co.,  judgment  creditors,  to  dismiss  a  distress  war- 
rant sued  out  by  the  debtor* s  landlord  to  enforce  a  special  lien  for  rent  upon 
crops.  The  motion  was  made  upon  the  trial  of  a  rule  against  the  sheriff  of 
Floyd  county  to  distribute  the  proceeds  of  the  sale  of  the  crops  in  question. 
It  was  dismissed,  and  Colclough  Sc  Co.  brought  error. 

C,  A.  Thomwell,  for  plaintiffs  in  error.  />.  B.  Hamilton^  Harper  ffamU- 
tont  and  Reeee  &  Benny t  for  defendants  in  error. 

Blandfobd,  J.  Colclough  &  Go.  obtained  several  judgments  against  J.  8. 
Barker  and  H.  Y.  Barker,  upon  which  executions  issued,  and  were  levied  on 
certain  cotton  as  the  property  of  the  defendants.  D.  B.  Hamilton  sued  out  a 
distress  warrant  for  rent  before  a  justice  of  the  peace  or  notary  public  against 
said  J.  S.  and  H.  Y.  Barker,  which  was  levied  on  the  same  cotton.  The  cot- 
ton was  sold  by  the  sheriff*  by  the  consent  of  the  parties,  and  the  money 
arising  from  the  sale  being  in  the  hands  of  the  sheriff,  a  rule  was  brought 
against  him  to  distribute  the  same;  and  upon  the  trial  of  this  rule,  Colclough 
&  Co.  moved  the  court  to  dismiss  the  distress  warrant  sued  out  by  Hamilton 
against  the  Barkers,  upon  the  ground  that  the  same  was  an  attempt  to  fore- 
close a  special  lien  upon  the  cotton  for  rent  due  the  landloi-d,  and  that  the 
affidavit  was  made  before  a  justice  of  the  peace,  and  a  distress  warrant  issued 
by  a  justice  of  the  peace,  whereas  the  same  should  have  been  foreclosed  under 
section  1991  of  the  Code,  and  the  affidavit  made  before  a  judge  of  the  superior 
court  or  the  ordinary;  and  further^  that  the  affidavit  to  obtain  the  distress 
warrant  was  made  by  an  attorney  at  law  for  D.  B.  Hamilton;  and  again,  that 
there  was  no. allegation  that  a  demand  was  made  for  this  rent  after  the  same 
became  due,  by  Hamilton,  but  that  the  demand  was  made  by  an  attorney  at 
law.  The  court  overruled  these  objections,  and  error  is  assigned  upon  the 
judgment  of  the  court  in  overruling  the  same.  The  court  awarded  the  money 
in  the  hands  of  the  sheriff  to  be  paid  upon  the  distress  warrant  in  favor  of 
Hamilton,  and  to  that  ruling  the  plaintiffs  in  error  also  excepted,  they  fur- 
ther except  to  the  ruling  of  the  court  because  the  costs  due  on  their  common 
law  fl.  fas.  were  not  paid  out  of  the  fund  in  the  hands  of  the  sheriff. 

It  appears  that  the  affidavit  to  obtain  the  distress  warrant  was  made  by 
Harper  Hamilton,  attorney  at  law,  for  D.  B.  Hamilton.  The  affidavit  is  quite 
full,  and  alleges,  in  substance,  that  the  Barkers  "are  indebted  to  said  D.  B. 
Hamilton  in  the  sum  of  $297.50,  or  seven  bales  of  middling  cotton,  said  bales 
weighing  500  pounds  each,  for  rent  of  farm  for  the  year  1885;  that  since  the 
rent  became  due,  payment  of  the  same  was  demanded  of  the  said  Barkers, 
who  then  refused  and  still  refuse  to  pay  the  same;  that  the  affidavit  is  made 
within  twelve  months  from  the  time  said  rent  became  due;^'  and  it  prays  that 
a  distress  warrant,  for  the  purpose  of  enforcing  a  special  lien  for  rent,  may 
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issue  against  fibe  Barkers,  to  be  levied  upon  the  crops  made  during  the  year 
1885,  upon  the  lands  rented  as  aforesaid.  Seotion  1977  of  the  CkKle  glTes  to 
landlords  special  lien  for  rent  on  the  crops  made  on  land  rented  from  them* 
to  be  superior  to  all  liens,  except  liens  for  taxes.  It  also  gives  them  a  general 
lien  upon  the  property  of  the  debtor.  It  further  provides  that  special  liens 
of  landlords  for  rent  shall  date  from  the  maturity  of  the  crops  on  the  lands 
rented,  unless  otherwise  agreed  upon;  but  shall  not  be  enforced  by  distress 
warrants  until  said  rent  is  due,  unless  the  tenant  is  removing  his  property; 
when  the  landlord  may,  as  provided  elsewhere  in  the  Ckxle,  enforce  said  liens, 
both  general  and  special.  Tl.Is  section  of  the  Code  has  no  provision  for  the 
foreclosure  of  these  liens,  as  provided  in  section  1991  of  the  Code;  nor  is  there 
any  provision  in  this  statute  that  before  a  distress  warrant  may  issue  to  en- 
force the  special  liens  of  landlords,  a  demand  for  the  payment  of  the  rent 
shall  be  made;  but  it  merely  provides  that  the  lien  shall  not  be  enforced  by 
distress  warrant  until  the  rent  is  due.  The  affidavit  .of  the  attornefy  at  law 
sets  out  distinctly  that  the  rent  is  due,  and,  furthermore,  that  payment  had 
been  demanded  after  it  became  due.  The  only  way  for  these  spechd  liens  to 
be  enforced,  as  provided  in  the  Code,  is  by  distress  warrant  for  rent,  section 
2286  provides  how  the  warrant  may  be  obtained. 

In  the  case  of  Worrill  v.  Barnes ^  57  Ga.  406,  this  court  seems  to  decide 
that  the  proper  mode  of  enforcing  the  lien  is  by  distress  warrant  for  rent. 
This  view  is  strengthened  by  the  next  section  of  the  Code,  (section  1978,) 
which  gives  to  landlords  a  special  lien  for  supplies  furnished  to  make  crops, 
and  provides  that  that  lien  shall  be  foreclosed  as  pointed  put  in  section  1991 
of  the  Code.  Section  4082  provides  that  any  person  who  may  have  rent  due, 
may,  by  himself,  his  agent,  or  attorney,  make  application  to  any  justice  of  the 
peace  within  the  county  where  his  debtor  may  reside,  or  where  his  property 
may  be  found,  and  obtain  a  distress  warrant  for  the  sum,  .claimed  to  be  due. 
This  section  clearly  recognizes  the  tight  of  a  person  to  sue  out  a  distress  war- 
rant by  his  attorney  at  law  or  agent,  as  was  done  in  the  present  case.  The 
lien  on  the  crops  is  for  rent  due  the  landlord,  and  is  a  security  to  him  for  his 
rent;  so  we  think  that  the  objections  to  the  distress  warrant,  and  the  affidavit 
to  obtain  the  same,  are  not  well  taken. 

As  to  the  costs,  the  lieu  of  the  landlord  is  superior  to  all  liens  except  for 
taxes.  It  is  superior  to  the  lien  of  a  general  judgment;  and  in  a  contest  such 
as  this  the  landlord  is  entitled  to  be  paid,  in  preference  to  the  plaintiff  in  a 
common-law  judgment,  any  costs  that  may  be  due  the  plaintiff  in  such  judg- 
ment. The  costs  of  the  proceeding  to  distribute  the  money  must  come  out  of 
the  fund  in  court,  and  the  expense  in  bringing  the  same  into  court;  but  we 
know  of  no  law,  and  none  has  been  shown  to  us,  which  would  authorize  any 
cost  to  be  paid  to  the  plaintiff  on  a  common-law  judgment  in  preference  to  a 
distress  warrant  such  as  this.  So  the  conclusion  we  have  come  to  is  that  the 
judgment  of  the  court  below  must  be  affirmed. 


(80  Oa.  2St) 

National  Exch.  Bank  o.  Walker. 
(Supreme  Court  of  Oeorgia.    November  5, 18S7.) 

1.  COIVTIHUANOB— IKTXRVSNTION    XS    EZBCTTTION  —  CLAIM    FOR    DaMAOBS  —  ABSBNOB— 

NoncB. 

On  withdrawal  of  an  Intervening  claim  in  execution,  where  nlaintiif  olaims  dam- 
ages for  its  interposition  for  delay  only,  a  continuance  is  rightly  refused  on  the 
ground  of  the  claixnanVs  absence,  he  being  chargeable  with  notice  that  plaintiff  may 
msist  on  damages. 
9l  New  Triai/^Absencb  of  Partt— Suffioibnot  of  Showing. 

Where  defendant  in  exeoution  interposes  a  claim-  as  executor,  and  his  counsel 
thereafter  withdraws  it,  and  damages  having  been  given  acrainst  him  for  the  delay, 
he  moves  for  a  new  trial,  but  produces  no  affidavits  as  to  the  reason  of  his  absence 
when  damages  were  given,  nor  as  to  the  merits  of  thedaim,  nor  his  reasons  for  filing 
it,  the  mouon  should  oe  refused. 
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Error  from  superior  court,  Richmond  county;  Boney,  Judgcj. 
Leonard  Phinizy,  for  plaintiff  in  error.    Twiggs  dt  Verdery,  for  defend- 
ant in  error. 

Blandford,  J.  Wlien  this  case  came  6n  to  be  tried  in  the  court  below, 
counsel  for  the  claimant  withdrew  the  claim ;  and  thereupon  counsel  for  the 
plaintiff  in  execution  announced  that  he  would  insist  on  damages  against  the 
claimant  for  having  interposed  the  claim  for  delay  only.  Counsel  for  Walker^ 
who  was  defendant  in  execution,  and  who  was  also  claimant  as  executor, 
moved  to  continue  the  case  upon  the  ground  of  the  absence  of  his  client.  No 
reason  being  assigned  by  him  for  such  absence,  except  the  fact  that  they  in- 
tended to  withdraw  the  claim,  the  court  refused  a  continuance,  and  the  case 
went  to  the  jury.  On  the  trial,  it  was  shown  by  the  plaintiff  in  execution 
that  the  property  levied  on  was  certain  land  in  the  possession  of  Walker,  the 
claimant,  and  defendant  in  execution ;  that  the  land  was  worth  more  than  the 
amount  of  the  execution;  that  this  claim  had  been  made  and  withdi-awn;  and 
that  the  plaintiff  in  execution,  by  reason  of  that  claim,  had  incurred  expense, 
amounting  to  a  certain  fee  which  he  had  paid  counsel  for  representing  him 
in  the  case;  and  thereupon,  after  a  fair  charge  by  the  court,  the  jury  found 
a  verdict  in  favor  of  the  plaintiff  in  execution  for  13  per  cent,  damages  on  the 
principal  sum  due  on  the  execution.  A  motion  for  a  new  trial  was  made  by 
the  claimant,  upon  the  ground  that  the  court  erred  in  refusing  a  continuance; 
and  upon  the  further  grounds  that  the  verdict  was  contrary  to  evidence,  and 
without  evidence  to  support  it,  contrary  to  the  charge  of  the  court,  and  con- 
trary to  law  and  the  principles  of  justice.  The  court  granted  a  new  trial,  and 
the  grant  of  the  new  trial  is  excepted  to,  and  the  same  assigned  as  error. 

We  think  the  court  did  right  to  refuse  the  continuance  asked  for.  There 
was  no  reason  assigned  why  the  court  should  have  continued  the  case  on  ac- 
count of  the  absence  of  the  party,  other  than  that  the  claim  was  to  be  with- 
drawn, and  that  therefore  there  was  no  necessity  that  he  should  be  there  for  the 
trial,  inasmuch  as  his  counsel  could  withdraw  the  claim  as  well  as  he  could*him- 
self .  He  was  chargeable,  however,  with  notice  that  the  plaintiff  in  execution 
might  insiflt  upon  damages,  the  law  being  that,  where  a  claim  is  withdrawn,  the 
plaintiff  in  execution  may,  nevertheless,  go  on  and  insist  upon  damages,  by 
reason  of  the  claim  being  made  for  delay  only.  Hence  we  conclude  that  the 
court  was  right  in  refusing  to  grant  the  continuance. 

Now,  was  the  verdict  of  the  jury  right,  under  the  evidence  in  this  case? 
The  testimony  showed  that  Walker  was  defendant  in  execution,  although  he 
claimed  as  executor.  There  was  no  evidence  offered  that  he  was  executor. 
The  bare  withdrawal  of  the  claim  itself  is  a  suggestion  that  it  was  made  for 
the  purpose  of  delay.  It  was  a  fact  from  which  the  jury  might  infer  the  fur- 
ther fact  that  the  claim  was  put  in  for  the  purpose  of  dday  only.  Besides  this» 
with  the  motion  for  new  trial  there  were  no  aifidavits  produced  to  show  why 
Walker  was  absent  at  the  time  this  case  was  tried;  and  no  affidavit  to  show 
any  reason  why  the  claim  was  made  originally,  or  that  there  was  any  merit 
in  the  claim  whatever;  and  the  parties  had  the  right  and  the  opportunity, 
upon  the  motion  for  new  trial,  to  show  by  affidavits  the  reason  why  this 
claim  was  made,  and,  if  it  had  any  merit,  what  that  merit  was ;  that  Walker 
had  been  advised  by  counsel  to  interpose  the  claim,  or  some  other  reason. 
No  affidavit  was  introduced  of  counsel,  client,  or  anybody  else.  The  verdict 
of  the  jury  is  clearly  right  under  the  evidence  submitted  to  them.  There  is 
plenty  of  evidence  to  support  their  verdict.  Under  the  facts  as  they  appear 
in  the  record,  (which  we  must  take  as  true,)  there  would  not  be  a  different 
result  on  another  trial.  We  are  to  presume  that  the  facts  on  another  trial 
would  be  precisely  the  same.  So  we  do  not  think  there  was  any  power  in  the 
judge  of  the  superior  court  to  grant  a  new  trial  in  this  case.  He  can  only 
grant  a  new  trial  according  to  principles  of  law;  and  in  this  case  there  is  no 
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ciFCumstance  shown  by  the  record  that  authorizes  him  to  grant  a  new  trial. 
We  therefore  reverse  the  judgment  of  the  court  below  in  granting  a  new  trial, 
and  let  the  verdict  of  the  jury  stand .    Judgment  reversed. 


(80  Ga.  48)  ^  ^     ,         r^ 

Dame  et  ah  v.  Oelandles. 
{Swprtme  Cov/rt  of  Georgia,    December  90, 1887.) 

tilMTTATION  OF  AOTIOKS— ADVERSE  POSSESSION— EJECTMENT. 

In  an  action  of  ejectment,  it  appeared  that  the  defendant's  grantor  had  first  been 
in  possession  merely  as  a  squatter:  that  afterwards  hesecorea  a  deed  from  one  who 
claimed  to  own  it,  and  then  deeded  to  defendant;  that  the  grantor's  possession  and 
claim  of  title  under  the  deed  had  begun  more  than  seven  years  before  the  action  was 
beeun.  Held,  that  this  was  an  adverse  possession  that  would  defeat  plaintifTs 
claim  to  the  land.' 

Error  from  superior  court,  Haralson  county;  Maddox,  Judge. 
W.  F,  Broton,  for  plaintiffs  in  error.    7.  M.  McBride,  for  defendant  in 
error 

Blandford,  J.  This  was  an  action  of  ejectment  brought  in  the  superior 
court  of  Haralson  county  to  recover  lot  of  land  298  in  the  Eighth  district  of 
originally  Carroll,  now  Haralson,  county.  The  plaintiffs  in  the  court  below 
relied  upon  a  grant  to  Dolly  Heron,  and  a  deed  from  Dolly  Heron  to  Oeorge 
Dame,  who  was  dead,  and  of  whom  the  plaintiffs  were  the  heirs  at  law.  With 
this  testimony  the  plaintiffs  closed.  The  defendant  relied  upon  a  deed  from 
John  Stevely  to  A.  McAlpin,  conveying  this  land,  and  a  deed  from  McAlpin 
to  the  defendant.  Chandler.  He  also  proved  that  McAlpin  was  in  possession 
of  the  land  under  this  deed  from  Stevely  for  three  or  four  years,  claiming  it 
as  his  own  property,  and  adversely  to  everybody  else,  and  that  Chandler  also 
had  been  in  possession  of  it  for  several  years,  the  possession  of  McAlpin  and 
Chandler  together  being  for  more  than  seven  years  prior  to  the  commence- 
ment of  this  action.  The  plaintiffs  replied  that  McAlpin  was  a  squatter,  and 
had  disclaimed  title,  and  that  when  he  took  the  deed  from  Stevely  he  could 
not  change  the  character  of  his  possession  as  a  squatter  to  that  of  a  person 
claiming  the  possession  of  the  land  adversely  to  the  true  owner.  The  jury 
found  a  verdict  in  favor  of  the  defendant  as  to  seven-eighths  of  the  property; 
as  to  one-eighth  they  found  in  favor  of  one  of  the  plaintiffs.  The  plaintiffs 
moved  for  a  new  trial  upon  the  ground  that  the  verdict  was  contrary  to  law, 
and  without  evidence  to  support  it.  There  is  no  assignment  of  error  to  the 
rulings,  charges,  and  decisions  of  the  court.  The  question  here  is  whether, 
nnder  the  law,  the  jury  were  authorized  to  find  the  verdict  which  they  found. 
Two  cases  were  relied  upon  by  the  plaintiffs  in  error  to  sustain  their  view 
that  McAlpin,  having  gone  into  possession  of  this  lot  of  land  as  a  squatter 
originally,  could  not  afterwards  purchase  it,  except  from  the  true  owner,  and 
claim  possession  of  it  under  color  of  title  so  as  to  hold  the  land  adversely  to 
the  true  owner.  The  first  case  relied  upon  (s  the  case  of  Gay  v.  Mitchell,  35 
Ga.  139;  and  that  decision  is  founded  upon  the  decision  in  Stamper  v.  Qrif- 
fin,  20  Ga.  312.  In  Qay  v.  Mitchell^  the  person  who  was  in  possession  of  the 
land,  and  whose  possession  it  was  claimed  was  adverse  to  that  of  the  true 
owner,  derived  his  possession  from  one  who  was  originally  a  squatter.  A 
squatter  put  him  in  possession,  and  the  person  so  in  possession  never  himself 
had  any  written  color  of  title,  and  never  claimed  it  as  his  own,  but  as  the 
property  of  another  person,  and  claimed  to  be  the  tenant  of  another  person 

1  Respectinfi^  the  character  of  occupancy  that  will  constitute  adverse  possession,  sec 
MerriU  v.  Tobin,  30  Fed.  Rep.  788;  Roots  v.  Beck,  (Ind.)  9  N.  E.  Rep.  698,  and  note; 
Murray  v.  Hudson,  (Mich.)  33  N.  W.  Rep.  889,  and  note:  Mnrphy  v.  Doyle,  (Minn.)  88 
N.  W.  Rep.  220;  Richards  v.  Smith,  (Tex.)  4  S.  W.  Rep.  571;  Baum  v.  Club,  (N.  C.)  2  8. 
E  Rep.  673. 
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all  the  time.  So,  also,  in  the  case  of  Stamper  y.  Gr^n,  20  Qa.  812.  In  that 
case  Stamper  bought  from  Zettler,  who  was  the  true  owner.  The  defendant 
in  that  case  relied  upon  a  sheriff*  s  deed,  which  recited  that  the  property  had 
been  sold  under  an  execution  against  John  Bush.  John  Rush  had  bought  the 
land  from  a  man  named  Morris.  Morris  bought  it  from  iZettler  for  9200, 
taking  a  bond  for  title  from  Zettler,  which  was  assigned  by  Morris  to  Rush. 
Rush  agreeing  to  pay  Zettler  the  $200  which  Morris  owed.  Bush  found  one 
Booty  in  possession.  Booty  had  gone  into  possession  as  a  mere  squatter, 
never  having  claimed  title,  and  never  having  had  any  written  evidence  of 
title;  but  he  sold  whatever  claim  he  had  to  Bush,  and  attorned  to  Bush  as 
landlord.    He  was  in  possession  not  claiming  it  as  his  own. 

In  both  of  these  cases  the  court  held  that  the  parties  whose  possession  it  was 
necessary  for  the  defendants  to  rely  upon  were  not  in  adverse  possession  of 
the  land,  but  were  squatters,  and  held  the  land  in  subordination  to  the  true 
owners.  But  that  is  not  the  case  here.  In  this  case,  McAlpin  went  into  posses- 
sion of  the  land  as  a  mere  squatter,  disclaimed  title,  and  did  not  pretend  to 
own  it,  wanted  to  buy  it,  and  did  buy  it  from  Stevely,  thinking  he  was  getting 
a  good  title;  bought  it  in  good  faith  and  paid  the  money;  and  thereafter 
claimed  the  land  as  his  own.  No  such  facts  appear  in  the  cases  above  cited. 
So  we  think  that  this  case  is  entirely  different  from  the  cases  relied  upon  by 
the  plaintiffs  in  error.  We  think  that  this  was  a  question  for  the  jury;  if  they 
believed  that  when  McAlpin  bought  the  land  from  Stevely,  he'  bought  it  in 
good  faith,  and  believed  that  he  got  a  good  title  to  it,  and  claimed  the  land 
thereafter  as  his  own,  bis  possession  then  being  adverse;  and  if  this  possession, 
coupled  with  the  possession  of  Chandler,  to  whom  he  sold,  was  for  more  than 
seven  years,  (which  is  not  denied,)  the  jury  were  authorized  to  find  a  verdict 
for  the  defendant.  We  think,  therefore,  that  the  court  did  right  in  refusing 
to  grant  a  new  trial  in  this  case.    Judgment  affirmed. 


(80  Ga.  a«)  «  « 

TiMHONS  9.  State. 

(Supreme  Court  of  Georgiam    November,  1887.) 

FoBGftRT-- Intbut  to  Dbtbadd-^Proof  of. 

In  a  trial  for  forgery  of  a  draft  the  fact  that  the  draft  was  forged  and  was  made 
nayable  to  the  defendant  who  indorsed  it,  is  sufftcient  evidence  of  ther  defendant's 
intent  to  defraud,  by  his  indorsement,  the  person  on  whom  the  draft  was  drawn. 

Error  from  superior  court,  Oconee  county;  Hutchins,  Judge. 
Lumpkin  dk  Buifiett  and  Geo,  C  Thomas,  for  plainti^  in  error.    Ko  ap- 
pearance for  the  State. 

Simmons,  J.  The  defendant  in  the  court  below  was  indicted  for  the  offense 
of  forgery,  in  five  counts;  the  last  count  in  the  indictment  charging  him  with 
having  falsely,  feloniously,  and  fraudulently  uttered  as  true  a  certain  bill  or 
draft  set  out  in  the  indictment.  'The  jury  found  him  guilty  upon  this  count, 
of  having  uttered  a  forged  paper.  He  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and  to  the  evidence.  The  court  over* 
ruled  the  motion,  and  he  assigns  error  thereon. 

1.  There  was  no  error  in  overruling  this  motion.  We  have  looked  through 
the  evidence  carefully,  and  find  that  it  demanded  the  verdict  against  this  de- 
fendant. It  was  sufficient,  in  our  opinion,  to  have  authorized  his  conviction 
upon  all  the  counts  in  the  indictment.  Nor  was  there  any  variance  between 
the  proof  and  the  allegations  in  the  indictment.  The  proof  abundantly  aas- 
tains  all  the  allegations  in  each  count  in  the  indictment. 

2.  It  was  urged  by  counsel  that  there  was  no  evidence  going  to  show  that 
the  defendant  intended  to  defraud  Reaves  &  Nicholson.  We  think  the  fact 
that  the  draft  was  a  forgery,  and  that  it  was  made  payable  to  the  order  of  the 
defendant,  and  that  he  indorsed  it,  was  sufficient  evidence  of  his  intent  to  df^ 
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fraud  BeaTes  &  Nicholson  bj  his  indorsement.  He  ordered  them  to  pay  the 
money;  and  if  they  paid  it»  the  draft  being  a  forgery,  they  would  have  lost 
the  ukonesj,  and  thereby  been  defrauded.    Judgment  affirmed. 

(79  Oa.  471)  __ ^  .  v  _ 

(5tePfvme  Coutt  of  Owrgia.    December  12, 1887.) 

1.  Rsfbhskob^Rbpobt— Rbopbhiko. 

An  auditor  has  power,  after  maldiig  his  renport  and  before  returning  it  to  the 
court,  to  open  it  axia  to  take  testimony  as  to  a  fudgment  brought  in  as  a  set-olt,  and 
to  aUow  such  8et-ofC,^e  partdea  being  notiflea  to  appear  for  the  hearing  of  further 
evidence. 

a  SaMB— RB-R1FIBBN0K— OONSBKT. 

After  the  auditor  had  returned  his  report  in  an  action  on  a  contract  to  be  per- 
formed in  Pennsylvania,  where  the  parties  resided,  defendant  moved  to  re-refer  the 
case  to  the  auditor,  to  take  testimony  as  to  the  Pennsylvania  law  on  the  subject  of 
interestjand  thereupon  plaintiff  acpreed  to  the  submission  of  the  question  to  the 
court,  llie  parties  agreed  as  to  tObe  law  of  Pennsylvania,  and  the  court  adjudged 
accordingly.  Held^  that  an  exception  that  the  court  was  about  to  allow  a  re-refer- 
ence, and  that  plaintiff,  in  order  to  save  time,  was  forced  to  consent  to  such  sub- 
mission, was  not  well  taken 

Error  from  superior  court,  Dade  county;  Fain,  Judge. 
W,  H.  Dabney  and  /.  H.  MoLeaut  for  plaintiff  in  error.    McCutchen  dt 
ShutnaUf  for*defendants  in  error. 

Blakdford,  J.  Heavner  brought  his  action  against  Saeger^t  al,  on  sev- 
eral proipissory  notes.  Several  pteas  were  filed  by  the  defendants,  and  the 
matter  was  referred  to  an  auditor.  After  the  auditor  had  made  hia  report, 
but  before  he  returned  it  to  the  court,  the  defendants  applied  to  him  to  open 
it,  so  as  to  allow  them  to  put  in  a  certain  judgment  and  execution  in  favor  of 
one  Sternberg  against  Heavner,  which  they  alleged  had  been  transferred  to 
them,  and  was  a  debt  against  Heavner  which  they  wished  to  go  inas  a  set-off 
to  the  claim  of  Heavner  against  them.  The  auditor  thereupon  took  teati- 
mony,  and  allowed  this  }n(^^ent  as  a  set-off;  and  the  exception  made  by  the 
plaintiff  in  error  is,  not  that  the  judgment  ought  not  to  liave  becQ  allowed  as 
a  set-off  against  the  claim  of  the  plaintiff  in  error,  but  to  theauddWr^s  having 
opened  the  report  to  let  in  this  evidence.  We  are  of  the  opinion  that  the 
auditor  had  the  right  to  open  his  report  at  any  time  before  he  returned  it  to 
the  court,  if  the  parties  were  notified,  as  they  were  in  this  instan(?e,  to  appear 
for  the  hearing  of  further  evidence.  So  we  think  there  is  nothing  in  this  ex- 
oeptioD. 

The  next  ground  of  exception  is  this:  After  the  report  had  been  returned 
into  court,  the  counsel  for  the  defendants  in  error  moved  the  court  to  re-refer 
tiie  case  to  the  auditor  to  take  testimony  on  what  the  law  of  Pennsylvania  was 
on  the  subject  of  interest.  Thereupon  the  counsel  for  the  plaintiff  in  erroi 
agreed  to  allow  the  matter  to  be  submitted  to  the  judge,  to  let  him  decide  upon 
that  question,  instead  of  having  a  re-reference  to  the  auditor.  The  parties 
agreed  upon  what  the  law  of  Pennsylvania  was  on  the  subject  of  interest,  and 
the  court  adjudged  that  the  law  of  Pennsylvania  allowed  only  6  per  cent%. 
whereas,  according  to  the  law  of  Croorgia,  the  plaintiff  would  be  entitled  to  7 
per  cent.  The  exception  is  that  the  court  was  about  to  allow  a  re-re£erence  to 
the  auditor,  and  that  because  he  was  about  to  allow  it,  they  were  forced,  in 
order  to  save  time,  to  consent  that  the  court  himself  might  hear  it.  We  do 
not  think  that  the  exception  is  well  taken.  The  plaintiff  in  error  had  a  rJlght 
to  stand  upon  his  rights,  and  to  have  objected  to  the  matter  being  again  re- 
ferred to  the  auditor.  But  the  plaintiff  in  error  voluntarily  ^^eed  that  the 
eourt  might  hear  this  question,,  and  by  his  agreement  we  think  he  waived  any 
exception  that  he  might  otherwise  hstve  had.  The  exception  in  this, case  is 
not  that  the  court  decided  what  was  not  the  law,  or  that  the  law  of  Pennsyl- 


Digitized  by 


Google 


768  60nTH£A8TEBN  REPORTER.  [6a. 

vania  governing  this  case  was  not  the  law.  These  parties  lived  in  Pennsyl- 
vania, and  it  was  a  conttact  made  to  be  performed  in  Pennsylvania,  and  the 
law  of  I^ennsylvania  was  agreed  upon  and  submitted  to  the  court  by  counsel 
for  both  parties.  The  exception  is  that  counsel  for  the  plaintiff  in  error  was 
forced  to  agree  to  this.  We  cannot  see  how  he  could  be  forced  to  agree  to  it 
No  man  could  be  forced  to  agree  to  the  reference  of  a  question  to  the  judge, 
instead  of  to  the  auditor.  So  we  think  there  is  nothing  in  this  exception. 
Judgment  affirmed. 

^^  ^^'  ^^  Reeves  ©.  Parish. 

(Supreme  Court  of  Georgia.    November  10, 1887.) 

EXBCUTION— RBFXJSiX  TO  LbVT— CONTBMPT. 

On  role  against  a  constable  to  show  cause  why  he  should  not  be  attached  tor  oob- 
tempt  in  failing  to  levy  an  execution,  the  burden  is  on  him  to  show  that  the  pl^- 
tifl  has  not  been  injured;  and  simply  attaching  an  affidavit  of  illegalil^  to  his  an- 
swer, without  showing  the  truth  of  any  of  the  grounds  therein  alleged,  will  not  pre- 
vent the  rule  being  made  absolute. 

Error  from  superior  court,  McDuffie  count*y;  Kokey,  Judge. 
P.  B,  Johnson,  for  plaintiff  in  error.    Tho8.  B.  Watson,  for  defendant  in 
error. 

Simmons,  J;  A  rule  was  .issued  against  David  Beeves*  ooRstable«  calling 
on  him  to  show  cause  why  he  should  not  be  attached  for  contempt,  because  he 
had  failed  to  collect  the  money  on  a  certain  execution  placed  in  his  hands  as 
constable  for  collection.  He  answered  the  rule;  his  answer  was  traversed, 
and  the  case  was  submitted  to  the  judge  to  pass  on  the  question  of  law  and 
fiict  without  the  intervention  of  a  jury,  upon  an  agreed  statement  of  the  facts. 
The  judge  found  against  the  constable,  and  made  the  rule  absolute.  The  de- 
fendant moved  for  a  new  trial,  npon  several  grounds  contained  in  the  motion. 
The  court  overruled  the  motion,  and  the  plaintiff  excepted,  and  assigns  the 
same  as  error.  We  think  the  court  did  right  in  overruling  the  motion  for  a 
new  trial  in  this  case.  The  execution  was  placed  in  the  constable's  hands  in 
sufficient  time  to  make  the  money.  Instead  of  doing  so,  he  accepted  a  pre- 
tended affidavit  of  illegality,  not  sworn  to,  and  did  not  take  any  forthcoining 
bond.  The  acceptance  of  said  pretended  affidavit  of  illegalty  postponed  the 
sale  over  and  beyond  the  time  in  which  he  was  ordered  to  make  the  money. 
Whenever  an  execution  is  placed  in  the  hands  of  an  officer  for  collection,  and 
he  fails  or  neglects  to  collect  the  same  in  the  time  prescribed  by  the  law,  the 
law  presumes  that  the  plaintiff  was  injured;  and  upon  a  rule  against  him  to 
show  cause  for  contempt,  the  burden  of  proof  is  upon  the  officer  to  show  that 
the  plaintiff  was  not  injured.  He  can  do  that  by  showing  that  the  fl.fa, 
is  void,  or  that  the  property  levied  on  is  not  the  property  of  the  defendant  in 
fi,  fa.,  or  by  showing  any  other  ground  which  would  be  sufficient  in  law.  In 
this  case  the  constable  did  not  show,  nor  attempt  to  show,  in  his  answer  to 
the  rule,  that  the  fl.  fa.  was  illegal,  or  that  the  judgment  was  void,  or  that 
the  property  levied  on  was  not  the  property  of  the  defendant  in  fl,fa„  nor 
any  other  sufficient  ground  which  would  excuse  him  under  the  law;  but  be 
simply  attached  to  his  answer  the  affidavit  of  illegality  which  was  filed  subse- 
quent to  the  pretended  affidavit  which  stopped  the  first  sale.  There  was  no 
evidence  introduced  to  show  to  the  court  trying  the  case  that  either  of  the 
grounds  of  the  affidavit  of  illegality  was  true.  It  is  not  sufficient  to  excuse 
him,  simply  to  attach  the  affidavit  of  illegality  without  establishing  or  attempt- 
ing to  establish  the  truth  of  the  grounds  taken  in  the  affidavit.  If  lie  had 
shown  that  either  one  of  the  grounds  was  true,  then,  of  course,  the  rule  ought 
not  to  have  been  made  absolute;  but  as  he  did  not  show  this,  there  wap  no  er- 
ror in  the  court  making  the  rule  absolute.    Judgment  affirmed* 
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(W  N.  C.  1) 

McLean  tj.  Chablottb,  C.  &  A.  B.  Co. 
(Supreme  Cawrt  of  North  OaroUna.    February  Ten^,  1887.) 

iUlLROAD  COHPAKIBS— RbOULATION  OF  GHAR0B&— iNTBBaTATB  COMHSROB. 

Ck)de  N.  G.  S  1966,  imposing  a  penalty  upon  railroad  companies  operated  in  the 
state,  for  discrimination  in  freight  charges,  does  not  apply  to  freight  transported  to 
other  states,  and  the  penidty  imposed  by  that  section  is  not  incurred  by  a  violation 
by  the  company  of  its  provisions  in  transporting  this  class  of  freight. 

Appeal  from  superioc  court,  Iredell  county;  MaoBae,  Judge. 

Civil  action  by  John  F.  McLean  against  the  Charlotte.  Columbia  &  Augusta 
Bailroad  Company,  to  recover  the  penalty  imposed  by  section  1966,  Code  N. 
C,  for  unlawful  discrimination  in  its  freight  charges.  Upon  the  trial,  plain* 
tiff  suffered  a  nonsuit,  and  appealed. 

W.  M.  Rabbins  and  B.  F.  Long,  for  plaintiff.  2>.  8chenck  and  CharU$ 
Price,  for  defendant. 

Smith,  C.  J.  The  action  is  prosecuted  against  the  defendant  company  as 
the  lessee  of  the  Atlantic,  Tennessee  &  Ohio  Bailroad  Company,  in  posses- 
sion of  and  operating  its  road,  to  recover  the  penalty  given  in  section  1966  of 
the  Code.  In  view  of  our  decision  in  McGwigan  v.  Railroad,  95  N.  C.  428* 
it  becomes  unnecessary  to  consider  the  particular  rulings  in  the  court  below 
shown  in  the  record,  and  intended  for  review  in  the  appeal,  since  the  same 
fundamental  difficulty  lies  in  the  way  of  maintaining  the  action  as  in  other 
similar  cases.  The  complaint  discloses  a  case  where  the  contract  was  for  the 
transportation  of  the  goods  from  Mooresville,  on  the  road,  to  the  city  of  Phil 
adelphia,  at  a  fixed  price  for  the  whole  route.  It  is  not,  therefore,  within  thf 
terms  of  the  statute,  and,  if  it  were,  the  carriage  comes  within  interstatf 
commerce,  the  regulation  of  which  rests  exclQsively  in  congress.  This  action 
must  be  dismissed,  at  plaintiff's  costs.    No  error. 


(96  N.  C.  881) 

CowLES  et  al.  v.  Curry  et  aX. 
{Supreme  Court  of  North  CaroUna.    May  16, 1887.) 

1.  AocoTTHT— Credit  bt  Payment— Interest-Beabino  Principal. 

A  note  dated  March  14, 1856,  for  $550  and  interest,  hore  a  credit  of  $460,  dated 
April  80, 1856.  An  order  on  third  parties  for  the  amount  of  the  note  bore  a  credit 
01  $580,  dated  January  81, 1860,  which  it  was  found  included  the  credit  on  the  note. 
Heidi  that  the  account  should  be  stated  so  as  to  reduce  the  interest-betuing  prinoi* 
pal  by  $450  from  the  date  of  the  credit  of  that  amount. 

2.  Reference— Report— E^STOPPBL  to  Object. 

A  report  having  been  filed  stating  an  account,  an  order  was  made  directing  it  to 
be  reformed  in  certain  particulars,  to  which  order  no  objection  was  madeu  and  a  re- 
port was  made  in  acoraance  with  it,  when  plaintiffs  excepted  to  the  reformed  re- 
port Held^  that  the  exceptions  should  be  overruled,  as  the  reformation  was  made 
in  pursuance  of  an  order  to  which  tnere  had  been  no  objection. 
8.  Judombnt— Substitution  op— CJonsent. 

A  judgment  was  stricken  out,  and  another  substituted,  without  exception.  On 
appeal,  the  record  stated  that  the  substitution  was  "by  consent  of  parties. "  Held, 
that  no  complaint  could  be  heard  that  the  substitution  was  unauthorized  by  law. 

Appeal  from  superior  court,  Wilkes  county;  Montgomery,  Judge. 

This  was  an  action  for  the  speciflc  performance  of  a  contract  for  sale  of  land* 
and  was  brought  by  C.  J.  C!owles  and  others  against  Annie  Cunj  and  others. 
Judgment  for  defendants.    Plaintiffs  appealed. 

Batchelor  &  Devereux  and  R.  F,  Armjieldf  for  plaintiffs. 

Smith,  C.  J.  This  suit  was  begun  by  the  issue  of  a  summons  in  February, 
1879,  and  has  for  its  object  the  enforcement  of  payment  of  an  alleged  residue 
of  the  debt  contracted  in  the  purchase  of  a  tract  of  land,  the  title  to  which 
was  retained  by  the  vendors  as  a  security  therefor.  The  subsequent  deaths 
of  the  vendors  and  vendee  has  made  necessary  the  introduction  of  many  ne^ 
T.48.E.no  11 — 49 
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parties  in  the  cause,  and  it  has  been  prolonged,  with  numerous  intermediate 
orders,  until  Spring  term,  1885,  when  the  cause  was  referred  to  E.  L.  Yaughan 
to  take  and  state  an  account  to  ascertain  the  amount  of  the  purchase  money 
due  for  the  land  in  controversy,  and,  if.  any,  to  ascertain  to  whom  the  same 
belonged,  etc.  At  the  succeeding  term  the  referee  made  his  report,  finding 
the  facts  in  regard  to  payment  made  of  the  purchase  money — ^the  only  matter 
in  dispute — to  be  these:  On  the  day  when  the  bond  was  given  for  the  pur- 
chase money,  the  purchaser  gave  the  vendors  an  order  in  the  sum  of  8550  on 
the  executors  of  his  deceased  father,  and  on  the  back  of  the  bond,  under  date 
April  80, 1856,  is  an  entry  in  these  wotds:  ''Beoeived  of  G.  &  W.  Gray,  ex- 
ecutors of  William  Gurry,  four  hundred  and  fifty  dollars,  on  order;"  with  the 
initials  ''W.  M.''  The  order  bears,  under  date  January  81, 1860,  the  follow- 
ing indorsement:  ''Beceived  on  the  within  order  from  G.  &  W.  Gray,  exec- 
utors of  W.  Gurry,  five  hundred  and  eighty  dollars,  to  be  credited  on  Samuel 
Gurry's  note  to  me  and  M.  &  D.  Gray.  [Signed]  W.  Masten."  The  bond  or 
sealed  note,  order  on  the  executors,  and  the  indorsed  payments  were  all  shown 
to  be  in  the  handwriting  of  William  Masten,  deceased.  From  these  facts 
(fully  sustained  by  the  evidence)  the  referee  allowed  the  single  credit  of  $580 
entered  on  the  order,  holding  that  the  prior  payment  upon  the  note  was  in- 
cluded in  the  larger  sum,  and  upon  the  basis  of  this  computation  there  was 
an  unpaid  balance  of  $97.87  due  thereon,  which  with  interest  to  September 
15, 1885,  to  which  period  his  calculations  are  made,  form  an  aggregate  sum 
of  $248.29.  The  defendants  excepted  to  the  finding  that  any  sum  was  due  on 
the  note,  and  the  plaintiff  moved  for  confii:mation.  Upon  the  hearing,  the 
court  ordered  '*that  said  commissioner  reform  his  report  so  as  to  allow  the 
credit  of  $450  on  the  note  of  $550  on  the  thirtieth  of  April,  1856,  at  the  time 
said  credit  purports  to  have  been  entered."  At  spring  term,  1886,  the  ao- 
•oount  was  restated,  and  reported  in  this  form: 

Note  executed  March  14, 1856, $550  00 

Interest  to  April  SO,  1856,     •  -  -  -  -  4  12 


$554  12 
Gredit  of  April  80, 1856, 450  00 


$104  12 
Interest  to  January  81,  1860,  -  -  -  •  23  42 


$127  54 


Amount  paid  to  thirty-first  January,  1860,  as  shown  by  order,    $580  00 
Deduct  amt.  credit  on  note,     •••.••  450  00 


$180  00 
Deduct  unpaid  balance  on  note,  •  •  •  «  •      127  50 


Amount  overpaid,       -  -  -  •  •  -$250 

To  this  reformed  report  and  statement  the  plaintiffs  excepted,  assigning 
error  in  giving  credit  for  both  sums,  when  the  referee  was  directed  to  allow 
the  payment  of  $450  only,  and  in  the  results  produced  thereby.  At  March 
term,  1886,  a  Judgment  was  rendered  overruling  the  exception,  and  coa6rm- 
ing  the  report,  from  which  the  record  states  an  appeal  was  taken  by  the 
plaintiff  G.  J.  Gowles.  The  judgment  and  the  entry  of  the  appeal  were 
stricken  out  at  April  term  thereafter,  and  another  substantially  the  same  (and 
omitting  matter  not  material  in  the  present  inquiry)  substituted  in  its  place, 
in  this  form : 

'*This  cause  coming  on  to  be  heard  upon  the  report  and  reformed  report  of 
E.  L.  Yaughan,  and  exceptions  having  been  filed  to  the  reformed  report,  and 
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the  same  having  been  overruled,  the  report  is  in  all  respects  confirmed.  And 
thereupon  the  cause  coming  on  to  be  heard  upon  the  pleadings,  exhibits, 
report,  and  admissions  of  the  parties,  the  court  doth  find  and  declare  that  on 
the  fourteenth  of  March,  1856,  Anderson  Mitchell,  William  Mastin,  and 
David  Gray  executed  a  bond  to  Samuel  Curry^  in  which  they  agreed  that  upon 
payment  by  him  of  the  sum  of  $550  they  would  convey  to  him  the  premises 
described  in  the  complaint;  that  the  same  has  been  fully  paid  by  Gurry  In  his 
life-time ;  and  that  the  said  Gurry  died  before  the  bringing  Of  this  suit,  leaving 
him  surviving,  the  said  Annie,  his  widow,  and  Ghapman,  Simon,  William, 
and  Elizabeth  Curry,  his  children  and  heirs  at  law.  It  is  ordered  that  Yaughan 
be  appointed  to  convey  title  to  the  land  to  said  heirs  of  Curry,  and  that  he  be 
allowed  $40  for  taking  the  account  and  making  deed,  one-half  to  be  paid  each 
by  plaintiffs  and  defendants,  and  that  defendants  recover  of  plaintiffs  their 
costs.  MoNTOOMEBT,  Judge  Presiding.*' 

"case  on  appeal. 

'* Civil  action  fpr  specific  performance  of  contract  for  sale  of  land.  E.  L. 
Yaughan.  referee,  filed  report  to  fall  term,  1885,  and  defendants  filed  excep- 
tions, and  Judge  Graves  sustained  the  exceptions,  and  made  an  order  accord- 
ingly, to  which  there  was  no  objection  by  plaintiffs.  In  obedience  to  Judge 
Graves'  order,  the  referee  reformed  his  report,  allowing  the  credit  of  $450 
ordered  by  Judge  Graves,  and  fijed  the  same  so  reformed  at  spring  term, 
1886.  To  which  reformed  report  the  plaintiffs  filed  exceptions,  which  were 
argued  before  Judge  Montgomery;  and  it  appearing  that  the  referee  (Com- 
missioner Yaughan)  had  allowed  the  credit  (ordered  by  Judge  Graves)  and 
reformed  his  report,  to  which  the  plaintiffs  did  not  except,  the  exceptions  of 
the  plaintiffs  were  overruled,  and  the  reformed  report  confirmed. 

"The  contest  was  whether  the  defendants  were  entitled  to  a  credit  of  $580 
of  date  thirty-first  January,  I860,  and  also  to  a  credit  of  $450  of  date  thirtieth 
April,  1856;  the  defendants  contending  they  were  entitled  to  both  credits,  and 
plaintiffs  contending  that  the  defendants  were  only  entitled  to  one  credit,  to- 
wit,  $580.  Judge  Grav^is  ordered  the  credit  of  $450  to  be  allowed,  and  the  ref- 
eree, having  only  allowed  «aid  additional  credit  of  $450,  (the  $580  having  been 
allowed  in  his  former  report,)  would  have  allowed  the  defendants  a  much  larger 
balance  than  he  did  allow;  but  the  defendants  not  excepting  thereto,  and  ask- 
ing for  the  confirmation  of  the  report,  the  same  was  confirmed,  and  the  decree 
rendered  which  appears  in  the  record.  Plaintiffs  did  not  ask  an  appeal  at  the 
rendition  of  the  decree.  Notice  of  appeal  was  not  waived,  and  no  amount 
fixed  as  the  penalty  of  the  appeal-bond;  but  afterwards  the  plaintiffs  served 
notice  of  appeal  on  defendants,  and  served  statement  on  defendants'  counsel, 
and,  defendants  having  returned  the  same  with  their  exceptions  thereto,  the 
court,  after  notice  of  time  and  place,  has  settled  the  foregoing  as  the  case  for 
the  supreme  court.  [Signed]  Montoomery,  Judge. " 

The  plaintiffs  appealed.  The  appellants  complain  of  the  action  of  the  judge 
in  striking  from  the  record  the  first,  and  entering  the  second,  a  substituted, 
judgment,  as  unauthorized  by  law,  notwithstanding  no  exception  thereto  was 
then  taken.  This  alone  would  be  sufficient  for  our  refusal  to  entertain  the 
objection  made  here  for  the  first  time,  but  a  more  effectual  answer  is  found 
in  the  statement  contained  in  the  recoid  that  the  substitution  was  *^by  consent 
of  parties.** 

The  only  assignment  of  error  which  we  can  consider  consists  in  the  over- 
ruling the  exceptions  to  the  referee's  corrected  account  in  the  particulars  sug- 
gested, and  th^e  are  in  substance  but  one  exception.  It  will  be  observ^ 
that  the  objection  rests  upon  a  misapprehension  of  the  change  made  by  the 
referee  in  tlie  last  rendered  account.  T^e  credit  of  $580  is  allowed  in  the  first* 
and  he  does  not  add  thereto  the  credit  of  $450,  which,  if  done,  would  enlarge 
the  excess  into  hundreds,  instead  of  the  small  sum  found  to  have  been  over« 
paid.    He  states  the  account  upon  the  basis  of  allowing,  as  directed  by  the 
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court,  the  $450  credit  as  of  April  30,  1856,  and  the  excess  in  the  credit  of 
January  31, 1860,  over  the  other  as  included  in  it,  which  $130  is  an  additional 
sum  paid  at  the  latter  date.  In  other  words,  the  debtor  is  considered  as  having 
paid  the  smaller  sum  of  $450  at  the  time  of  its  indorsement  on  the  note,  and 
the  further  sum  of  $130,  when  the  order  was  paid  in  full,  and  the  credit  of 
$580  entered  upon  it.  The  effect  of  this  method  of  computation  is  to  reduce 
the  interest-bearing  principal,  after  deducting  the  $450,  thereafter  to  $104.12. 
We  do  not  see  any  error  in  this,  and,  if  there  were  error,  it  cannot  now  be 
rectified,  since  the  ruling  by  which  this  was  brought  about,  in  the  direction  for 
a  reformation  of  the  account,  passed  without  objection  from  the  appellants, 
as,  indeed,  no  exception  had  been  taken  by  them  until  the  second  report  was 
made,  and  the  correction  was  in  strict  conformity  witli  the  order. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 


(97  N.  C.  96) 

Fisher  et  al.  «.  Gid  Ck)PP£R  Mm.  Co. 
(Supreme  Cawri  of  North  Ca/rolincu    April  4, 1887.) 

1.  MiKBB  AND  MlNINO— TiTLB  TO  MiKBS— DbBD. 

In  an  action  to  recover  possession  of  a  mine,  and  damages  for  taking  minerals 
therefrom,  plaintiff  f  who  claimed  as  heir  of  F^  based  his  dalm  solely  upon  evidence 
of  title  in  defendants  through  a  deed  from  F.,  which  provided  that  **the  mines  of 
minerals  are  excepted. "  Held^  that  plaintiff's  evidence  showed  no  title  in  F.  to  the 
minerals,  and  that  he  was  properly  nonsuited. 
8.  Dbbd— Execution  op— Sionatubb. 

A  deed  purporting  throughout,  including  the  covenants  of  seizin  and  warranty,  to 
be  the  personal  act  of  the  grantor,  does  not  of  itself  afford  any  evidence  that  the  ntle 
was  vested  in  any  other  than  the  grantor  because  to  the  grantor's  iignatore  aro  ad- 
ded the  words,  *"  Agent  No.  Ca.  G.  M.  Co.  ** 
8.  Appbal— Rehbarino. 

A  decision  will  not  be  reversed  on  rehearing  unless  it  appears  that  some  material 

Soint  was  overlooked,  or  some  controlling  authority  was  not  brought  to  the  atten- 
on  of  the  court,  or  some  other  weighty  oonsideration  requires  it. 

Petition  for  rehearing. 

The  nature  of  the  action  and  the  facts  are  set  out  in  the  following  opionion 
delivered  by  the  supreme  court  at  the  first  hearing: 

"Smith,  C.  J.  The  plaintiffs  claim  to  be  owners  of  the  minerals  and 
mines  found  beneath  the  surface  of  the  tract  of  land  mentioned  in  their  com- 
plaint, which  mines  are  being  worked  by  the  defendant  company,  and  the 
minerals  removed  and  converted  to  its  own  use.  The  action  is  to  recover 
possession  of  the  property,  and  damages  for  the  alleged  trespasses  of  the 
company.  The  answer  denies  any  right  in  the  plaintiffs  to  the  said  minerals, 
and  asserts  title  both  to  them  and  to  the  territory  in  which  they  are  buried. 
Thus  a  distinct  issue  is  raised,  which  the  record  does  not  show  was  put  in 
form,  while  the  jury  were  impaneled  without  such  issue,  and  proceeded  to 
try  the  controversy  as  it  appeared  in  the  pleadings,  in  disregard  of  the  statu- 
tory mandate,  and  the  reiterated  rulings  of  the  court,  that  it  must  be  ob- 
served. Rudasill  V.  Falls,  92  N.  C.  222;  Bowen  v.  Whitaker,  Id.  867.  Un- 
less it  is,  it  may  become  necessary  to  refuse  to  take  recognizance  of  the  cause 
upon  such  imperfect  record.  In  the  present  case,  the  formal  issues  do  not 
affect  any  inquiry  into  the  alleged  error  upon  which  the  appeal  is  founded. 
The  intimation  of  the  court  being  that  the  plaintiffs  had  failed,  upon  the 
proofs  offered,  to  show  any  title  to  the  property  in  themselves,  or  cause  of  ac- 
tion against  the  defendant,  the  plaintiffs  suffered  a  nonsuit,  and  appealed 
from  the  ruling. 

"The  plaintiffs  proved  that  some  of  them  were  the  heirs  at  law  of  Charles 
Fisher,  deceased,  and  then  proceeded  to  read  in  evidence,  to  estop  the  defend- 
ant, a  deed  from  the  said  deceased  to  one  Owen  Gallimore;  the  will  of  the 
latter;  a  deed  from  the  administrator  of  Cynthia  Gallimore,  devisee  in  said 
will,  to  Henry  K.  Grubb;  a  deed  from  the  latter,  and  lease  to  Daniel  Lindsay; 
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a  deed  from  said  Lindsay  and  wife  to  Edmund  L.  Levy;  and  a  deed  from 
Levy  and  wife  to  the  defendant  company,  by  which  the  plaintiffs  Insist  the. 
land  has  been  transmitted  to  the  company, — all  of  the  instruments,  except 
that  just  named,  purporting,  and  in  form  sufficient,  to  convey  an  estate  in 
fee. 

"The  operative  clause  in  the  conveyance  of  said  Charles  Fisher,  deceased, 
is  in  these  words:  *  Hath  sold  and  conveyed,  and  doth  hereby  sell  and  convey, 
to  the  pai-ty  of  the  second  part,  (Owen  Gallimore,)  all  that  tract  or  parcel  of 
land,  lyihg  and  being  in  the  county  of  Davidson  and  state  of  North  Carolina, 
bounded,*  etc.,  giving  the  specific  boundary  lines,  *  containing  45  acres,  more 
or  less.'  •  T?i€  mines  of  minerals  are  ext^epted.  To  have  and  hold,'  etc.,  *  to 
him,  the  said  party  of  the  second  part,  his  heirs  and  assigns,  forever.'  The 
deed  bears  date  on  May  13,  1847,  while  the  last  to  the  company  was  executed 
on  November  25,  1882.  As  the  deed  from  Fisher  has,  following  his  signature 
and  seal,  the  suffix,  "Agent  No.  Ca.  G.  M.  Co.,'  while  throughout  the  instru- 
ment, including  the  covenants  of  seizin  and  warranty,  is  the  personal  act  of 
the  grantor,  and  no  intimation  of  an  agency  or  trust  is  intimated.  We  can- 
not entertain  the  suggestion  that  it  affords  any  evidence  itself  that  the  title 
was  vested  in  any  other  than  the  grantor  himself. 

"The  argument  here  for  the  appellant  assumes  that  an  acceptance  of  the 
conveyance  of  the  land  is  a  recognition,  operating  to  prevent  the  defendant 
from  denying  title  in  the  deceased  to  the  land  conveyed,  and  equally  title  to  the 
property  reserved,  which  is  parcel  of  the  land,  and  lies  separated  from  what 
is  conveyed,  unless  it  can  show  a  superior  title  elsewhere  acquired.  Christen- 
hury  V.  King,  85  N.  C.  229;  Caldtoell  v.  Neely,  81  N.  C.  114;  Ray  v.  Gard- 
ner, 82  N.  C.  146;  8pivy  v.  Jones,  Id.  179;  Leach  v.  Jones,  86  N.  C.  404. 

"If  the  parties  claimed  the  whole  land,  extended  upward  and  downward, 
and  all  contained  within  its  boundaries,  or  the  same  estate  in  the  land,  the 
estoppel  would  be  operative,  and  the  party  having  the  superior  title  from  the 
common  source  would  prevail.  But  such  is  not  the  case  here.  The  conveyed 
and  reserved  parts  are  not  one  and  the  same  thing.  The  grantor  may  have 
had  himself  only  an  estate  in  the  land  to  transfer,  while  the  reserved  minerals 
may  have  belonged  to  another.  Precisely  such  were  the  relations  of  the  suc- 
ceeding owners,  each  being  capable  of  passing  an  estiite  in  the  land,  and  not 
in  the  mineral  deposits  below  the  surface.  The  estoppel  is  necessarily  con- 
fined to  the  subject-matter  of  the  conveyance  to  which  conflicting  claims  are 
asserted.  There  is  no  repugnancy  or  antagonism  in  them,  and  it  is  entirely 
consistent  that  one  party  should  have  title  to  the  mines  and  the  other  to  the 
lands  outside  of  the  mines.  Hence  the  titles  are  traced  up  to  a  common,  but 
not  the  same,  source.    This  view  is  in  accord  with  adjudged  cases. 

"In  Kisaam  v.  Qaylord,  1  Jones  (N.  C.)  294,  Pearson,  J.»  as  an  illustra- 
tion, puts  this  case:  'If  A.  makes  a  deed  to  B.  for  a  tract  of  1,000  acres  of 
land,  and  it  be  admitted  that  B.,  under  that  deed,  had  acquired  a  good  title  to 
500  acres,  a  part  thereof,  it  does  not  follow  that  he  has  a  good  title  to  the 
other  part.  So  if  B.  (in  the  case  put)  makes  a  deed  to  C.  for  500  acres,  a  part 
thereof,  although  there  is  an  estoppel  as  to  the  part  covered  by  the  deed,  there 
is  no  ground  for  an  estoppel  as  to  the  part  not  covered  by  it.  It  may  be  he  did 
not  include  the  whole,  because  he  was  aware  of  a  defect  of  title  as  to  part.' 

"Again,  when  a  deed  was  made  conveying  a  life-estate  only,  and  such  life- 
tenant  conveyed  the  fee,  it  was  held  that  the  heirs  of  the  first  grantors  could 
only  recover  the  inheritance  by  showing  that  the  ancestor  had  a  deed  purport- 
ing to  convey  the  fee,  or  that  he  was  in  possession  claiming  such  estate. 
Worsley  v.  Johnson,  5  Jones,  (N.  C.)  72.  In  8taton  v.  Mullis,  92  N.  C. 
628,  at  page  628,  it  is  said  that  the  act  of  accepting  a  deed  from  his  father 
does  not  operate  as  an  estoppel,  even  inter  partes,  beyond  the  estate  conveyed, 
upon  the  plaintiff,  nor  is  he  thereby  precluded  from  denying  that  any  rever- 
sionary estate  remained  in  Frederick;  for  the  instrument,  upon  its  face,  does 
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not  show  that  all  the  estate  vested  in  him  was  not  thereby  transmitted  to  the 
plaintiff.  Osborne  v.  Anderstm,  89  K.  C  261.  These  cases  rest  upon  the 
proposition  that  an  estoppel  arising  out  of  the  acceptance  of  a  deed,  is  re- 
stricted to  the  estate,  as  well  as  to  the  corpus  which  it  undertakes  k)  transfer. 
The  reservation  here  was  necessary,  since,  if  not  made,  the  general  words  of 
description  would  have  comprehended  both  the  soil  and  minerals  in  it,  and 
the  exception  may  have  been  inserted  because  the  property  was  not  in  the 
grantor.  We  therefore  concur  in  the  ruling  that  the  plaintiffs  had  failed  to 
show  title  in  themselves  or  any  of  them  to  the  property  claimed  in  the  com- 
plaint. There  is  uo  error,  and  the  judgment  of  nonsuit  must  be  affirmed. ** 
Batchelor  d  Devereux,  for  plaintiff.    Theodore  F.  Kluttz,  for  defendant 

Dayib,  J.  This  action  was  heard  at  the  February  term,  1886,  of  this  court, 
and  the  judgment  below  was  affirmed.  It  is  now  before  us  upon  a  petition 
to  rehear,  ** because,"  as  the  petitioner  sets  forth,  ^the  decision  then  made 
proceeds  exclusively  upon  the  doctrine  of  estoppel,  and  its  want  of  application 
to  the  case.  The  plaintiffs  did  not  contend  that  the  record  called  for  an  ap- 
plication of  the  doctrine  of  estoppel;  but  they  did  contend  for  an  application 
of  the  presumption  or  rule  of  evidence  that,  where  a  grantor  makes  a  valid 
exception  in  a  deed  of  conveyance,  the  thing  excepted  remains  the  property 
of  the  grantor  and  his  heirs,  nothing  else  appearing." 

After  a  careful  review  of  the  opinion  heretofore  rendered,  (reported  in  94 
N.  C.  397,)  we  can  find  no  ground  upon  which  the  judgment  should  be  re- 
versed. This  court  has  often  said  that  former  decisions  must  be  adhered  to 
and  not  reversed,  unless  it  shall  appear  that  some  material  point  was  over- 
looked, or  some  controlling  authority  was  omitted  to  be  brought  to  the  atten- 
tion of  the  court,  or  some  other  weighty  consideration  required  it.  Watson 
V.  Dodd,  72  K.  C.  240;  Devereux  v.  Devereux,  81 N.  C.  12;  Haywood  v.  Davis^ 
Id.  8;  Leu>is  v.  Rountree,  Id.  20;  University  v.  Harrison,  93  N^.  C.  84;  Jhtpree 
V.  In^rance  Co.,  Id.  237;  Ruffin  v.  Harrison,  91  N.  C.  398. 

The  very  matter  which  the  petition  seeks  to  bring  to  the  attention  of  the 
court  was  considered  and  passed  upon  by  it.  Undoubtedly  where  a  grantor 
makes  a  valid  exception  in  a  deed  of  conveyance,  the  thing  excepted  remains 
the  property  of  the  grantor  or  his  heirs.  But  if  the  grantor  has  no  valid  title 
to  the  thing  excepted,  neither  he  nor  his  heirs  can  recover,  and  in  this  case 
the  plaintiffs  failed  to  show  title  to  the  thing  excepted.  It  does  not  appear 
that  either  the  plaintiffs,  or  their  ancestor,  Charles  Fisher,  ever  had  title  to 
the  reserved  minerals,  which  may  have  belonged  to  another;  and,  as  was  said, 
'^the  estoppel  is  necessarily  confined  to  the  subject-matter  of  the. conveyance 
to  which  conflicting  claims  are  asserted," — ^in  this  case  to  the  land,  and  not 
the  minerals. 

The  judgment  of  the  court*  as  heretofore  rendered*  is  affirmed,  and  the  pe- 
tition to  rehear  is  dismissed. 

(80  W.  Va.  491) 

RicHABDS  0.  Town  of  CLASESBUBa  et  oZ. 
(Supreme  Court  of  Appeals  of  West  Virginia,   November  SS,  1887.) 

1.  MUKIOIFAJL  COBFOHATIONS— INOOBPORATBD  TOWNS  AND  ViLLAGBft— P0WBB8. 

Every  town  and  village  in  this  state,  incorporated  under  the  provisions  of  chapter 
47  of  the  Code,  or  to  which  they  apply,  is  a  municipcbl  corporation  possessing  aU  title 
powers  incident  to  such  corporadoDB  at  oommon  law,  not  changed,  aboUshed,  or 
prohibited  by  statute. 
S.  Sam B. 

The  oorjMrate  powers  of  every  such  municipal  corporation  can  only  be  execolfled 
by  the  common  councU  thereof,  or  under  its  authority,  except  where  otherwise  pco^ 
vided  by  law. 
8.  Bavb. 

The  ^corporate  body  at  large**  of  every  such  incorporated  town  or  village,  in  the 
exercise  of  its  corporate  powers,  is  represented  by  the  ** common  council**  taeraof. 


Digitized  by 


Google 


W.Va.]  RICHARDS  V.  TOWN   OF  CLARKSBURQ.  776 

4.  Samb. 

The  power  to  remove  a  oorporate  oflloer  from  his  oflloe  Ib  one  of  the  oommon-law 
inddente  of  aU  eorpmraUona, 


The  oommon  oounoU  of  the  **townofOUurkBbarff, "In  this  state,  belnff  a  mnnkipal 
corporation,  eTJntlng  under  its  charter  as  amended  by  chapter  47  of  we  Code,  pos- 
sesses such  power  of  amotion,  and  for  f^>od  cause  may  remoye  from  his  office  the 
mayor  of  said  town. 

{ayllabua  by  the  Court) 

Upon  a  rnle  in  pTohibition. 

Application  far  a  writ  of  prohibition  against  the  common  conncil  of  the 
town  of  Olarksbnrg  and  others,  to  forbid  the  trial  by  that  body  of  W.  F.  Bich- 
ards,  mayor,  for  ndsconduct  in  office. 

Bdwin  MaaowtHh  for  petitioner.    John  Bas$df  for  respondenta, 

Wooi>3«  J.  On  the  twelfth  of  August,  1887,  Wilbur  F.  Bichards  presented 
to  one  of  the  Judges  of  this  court  his  petition,  verified  by  his  affidavit,  ^eging 
that  on  the  first  of  January,  1887,  be  was  duly  elected  mayor  of  the  town 
of  Clarksburg,  and  that  at  the  same  time  J.  F.  K^rns,  J.  M.  Swartz,  Lee 
Haymond,  C.  M.  Hart,  and  S.  Hoff  were  duly  elected  members  of  the  common 
council,  and  M.  M.  Thompson  recorder  of  said  town,  and  that  since  his  elec- 
tion and  qualification  as  such  mayor  he  has  at  all  times  faithfully  discharged 
the  duties  of  said  offic^;  that  on  the  fifth  August,  1887,  one  Martin  Feemy 
made  complaint  on  oath,  before  a  notary  in  and  for  Harrison  county ,  charging 
petitioner  with  official  misconduct  in  this:  "That  on  the  twenty-third  of  June, 
1887,  Wilbur  F.  Bicbatds,  then  being  mayor  of  said  town,  there  was  a  circus, 
or  show  of  like  kind,  within  the  corporate  limits  thereof,  and  that  being  In- 
formed that  certain  persons,  and  among  them  one  Martin  Feemy,  would  at- 
tend such  show,  intending  to  assault  one  Wm.  Maphis,  should  he  be  there* 
the  said  Bichards,  as  such  mayor,  instructed  and  charged  Samuel  Kidd  and  Wm. 
H.  Boff.  then  being  members  of  the  police  force  of  said  town,  and  other  persons 
whose  names  are  unknown,  who  were  connected  with  said  show,  to  make^  no 
arrests  of  any  person  or  persons  who  might  attempt  to  assault  or  injure  said 
Maphis,  hut  to  club  svah  persons  a^  might  attempt  to  make  such  assault 
while  they  had  life  in  them;  meaning  and  intending  thereby  that  said  mem- 
bers of  the  police  force  and  others  should  either  kill  or  inflict  great  bodily  in- 
jury upon  such  persons,  including  Feemy,  who  might  assault  or  attempt  to  as- 
sault said  Maphis,  instead  of  directing  such  policemen  and  others  to  preserve 
the  peace  of  said  town  by  proper  and  legitimate  means;  and  asking  for  this 
cause  that  petitioner  should  be  removed  from  his  office  of  mayor;"  which  com- 
plaint was  filed  at  a  meeting  of  said  town  council  on  the  fifth  of  August,  1887; 
that  the  town  council  thereupon  fixed  upon  the  sixteenth  of  August,  1887, 
for  the  trial  of  said  charge,  a  copy  of  which  complaint  and  order  was  served 
upon  petitioner.  The  petitioner  f  urtlier  allegeSd  that  there  is  no  authority  in 
the  charter  of  the  town  of  Clarksburg  giving  the  council  of  said  town  jurisdic- 
tion to  try  the  said  complaint,  and  that  the  said  council  is,  in  proceeding  to  try 
the  same,  without  the  members  being  first  sworn  to  impartially  try  the  same; 
and  prayed  that  the  town  council  of  Clarksburg  and  Feemy  be  prohibited 
from  all  further  proceedings  on  the  premises. 

A  rule  was  awarded  the  petitioner  by  said  judge  against  the  defendants,  re- 
turnable to  this  court  on  the  second  day  of  its  September  term,  1887,  at  Charles- 
town,  to  show  cause  why  a  writ  of  prohibition  should  not  issue  as  prayed  for. 
The  rule  was  returned  executed,  and  on  the  return-day  duly  docketed  in  this 
court,  and  the  defendants.  Thompson,  Hart,  Haymond,  and  Kearns,  members 
of  the  town  council  of  Clarksburg,  for  answer  to  the  rule,  said  that  the  town 
of  Clarksburg  was  incorporated  by  the  legislature  of  Virginia  by  an  act  passed 
March  15, 1849;  that  by  the  provisions  of  said  act,  the  government  of  said 
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town  was  vested  in  a  board  of  seven  trustees,  to  be  elected  by  the  voters  of 
said  town,  and  certain  other  persons,  who  were  owners  of  [xroperty  within 
the  same;  that  said  board  was  authorized  to  appoint  officers,  to- wit,  clerk, 
treasurer,  and  sergeant,  and  by  section  10  of  said  act  were  authorized  to  re- 
move them  for  official  misconduct;  that  this  charter  was  amended  by  acts  of 
the  legislature  of  this  state  passed  on  the  second  of  February,  1866,  and  Feb- 
ruary 27,  1867,  and  enlarged  by  chapter  47  of  the  Code  of  West  Virginia,  and 
amended  by  the  act  of  March  14, 1882;  that  by  section  14  of  chapter  47  of  the 
Code  all  the  corporate  powers  of  the  said  town  were  vested  in  the  council 
thereof;  that  among  the  powers  so  vested  is  the  power  of  amotion,  or  remo^ 
of  its  officers  for  misconduct  in  their  official  character;  that  respondents,  as 
members  of  said  council,  entertained  charges  of  official  misconduct  against 
said  Bichards,  preferred  by  said  Martin  Feemy,  as  they  believed  they  had  the 
right  to  do,  and  they  submit  they  have  the  right  to  hear  and  determine  the 
same  without  hinderance  or  interference  from  any  court,  or  other  jurisdiction. 

To  this  return  the  petitioner  has  demurred,  and  we  are  now  called  upon  to 
determine  whether  the  *' common  council  of  the  town  of  Clarksburg"  has  ju- 
risdiction to  try  the  mayor  of  said  town  upon  charges  of  official  misconduct, 
and,  upon  conviction  thereof,  to  remove  him  from  his  office. 

By  the  first  section  of  chapter  47  of  the  Code,  which  went  into  effect  on  the 
first  of  April,  1869,  it  is  declared  that  ''the  towns  and  villages  heretofore  estab* 
lished  in  this  state  remain  subject  to  the  laws  now  in  force  applicable  thereto 
respectively;  and  the  provisions  hereinafter  contained  in  this  chapter  shsdl  be 
deemed  applicable  only  to  towns  and  villages  hereafter  established,  except 
that  the  council  of  a  town  or  village  heretofore  established  may  exercise  all 
the  powers  conferred  by  this  chapter,  although  the  same  may  not  be  conferred 
by  their  charter;  and,  so  far  as  this  chapter  confers  powers  on  a  town  or  vil- 
lage council  not  conferred  by  the  charter  of  any  such  town  or  village,  the 
same  shall  be  deemed  an  amendment  to  said  charter."  Section  13  of  said 
chapter,  as  amended  by  chapter  45,  Acts  1877,  declares  that  "the  municipal 
authorities  of  such  town  or  village  shall  be  a  mayor,  a  recorder,  and  five 
councilmen,  who  shall  be  freeholders  of  such  town  or  village,  and  who  shall 
form  ft  common  council."  And  section  14  further  declares  that  "the  mayor, 
recorder,  and  councilmen  of  such  town  or  village,  as  soon  as  they  have  b^n 
elected  and  qualified,  and  their  successors  in  office,  shall  be  a  body  politic  and 

corporate  by  the  name  of  *  The  Town  or  Village  of ,'  and  shall  have 

perpetual  succession,  and  a  common  seal;  and  by  that  name  may  sue  and  be 
su^,  plead  and  be  impleaded,  purchase  and  hold  real  estate  necessary  to  enable 
them  the  better  to  discbarge  their  duties,  and  needful  for  the  good  order  and  gov- 
ernment of  said  town  or  village.  All  tfie  corporate  powers  of  the  corporation 
shall  he  eccercised  by  said  council,  or  under  their  authority,  except  when  other- 
wise provided."  And  by  section  29  of  chapter  47  it  is  further  declared  that, 
"to  carry  into  effect  [certain  enumerate  powers,]  and  all  other  powers,  con- 
ferred upon  such  town  or  village,  or  its  council,  by  that  chapter,  or  by  any 
future  act  of  the  legislature  of  this  state,  the  council  shall  have  power  to  make 
and  pass  all  needful  orders,  by-laws,  ordinances,  resolutions,  rules,  and  reg- 
ulations, not  contrary  to  the  constitution  and  laws  of  this  state. " 

Chief  Justice  Mabshall  defines  a  "corporation"  to  be  an  artificial  being, 
invisible,  intangible,  and  existing  only  in  contemplation  of  law.  Being  the 
mere  creature  of  the  law,  it  possesses  only  those  properties  which  the  charter 
of  its  creation  confers  upon  it,  either  expressly  or  as  incidental  to  its  very  ex- 
istence. These  are  such  as  are  supposed  to  be  best  calculated  to  effect  the  ob- 
ject for  which  it  is  created.  Dartmouth  College  v.  Woodward,  4  Wheat.  639. 
Municipal  corporations  are  bodies  politic  and  corporate  of  the  general  char- 
acter above  described,  established  by  law  to  assist  in  the  civil  government  of 
the  country,  but  chiefiy  to  regulate  and  administer  the  local  or  internal  affairs 
of  the  city,  town,  or  district  which  is  incorporated.    1  Dill.  Mun.  C4}rp.  §  19. 
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IJloe  all  otbeTtxrmforations  in  this  state,  they  must  be  created  by  statute.  They 
])o»sess  no  poweas  or  faculties  not  conferred  upon  them,  either  expressly  or  by 
fair  implicatioiv,  by  the  law  which  creates  them,  or  by  other  statutes  applicable 
to  them,  and  »tJiey  can  only  exist  by  virtue  of  express  legislative  enactment, 
•creating  oraoithorizing  the  creation  of  the  corporate  body.  After  a  corpora- 
tion is  so  termed  it  acquires  many  powers,  rights,  capacities,  and  incapacities, 
•fiome  of  these  are  necessarily  and  inseparably  incident  to  every  corporation ; 
^hich  incidents  as  soon  as  a  corporation  is  created  are  of  course  tacitly  an- 
nexed. These,  according  to  Sir  William  Blackstone,  are  (1)  to  have  perpet- 
ual succession;  (2)  to  sue  and  be  sued,  implead  or  be  impleaded,  grant  or  re- 
ceive, by  its  corporate  name;  f3)  to  purchase  and  hold  lands  for  the  benefit  of 
themselves  and  successore;  (4)  to  have  a  common  seal;  and  (5)  to  make  by- 
laws or  private  statutes  for  the  better  government  of  the  corporation,  which 
are  bindi«g  on  themselves,  unless  they  are  contrary  to  the  laws  of  the  land. 
1  Bl.  Co«m.  472;  2  Kent,  Oomm.  278. 

We  perceive,  therefore,  that  while  the  forty-seventh  chapter  of  the  Code  ex- 
pressly declares  the  mayor,  recorder,  and  councilmen  a  "body  politic  and  cor- 
porate,"  it  expressly  confers  upon  it  the  incidents  of  perpetual  succession,  a 
common  seal,  the  power  to  sue  and  be  sued,  to  plead  and  be  impleaded,  the 
power  to  purchase  and  hold  property  for  the  benefit  of  itself  and  successors^ 
and  the  power  to  make  all  needful  orders,  by-laws,  ordinances,  etc.,  for  its 
good  government. 

The  town  of  Clarksburg  is  therefore  a  municipal  corporation,  created  or 
recognized  by  chapter  47  (3  the  Code,  composed  of  all  the  honaflde  residents 
within  its  corporate  limits,  possessing  all  the  powers  of  such  a  corporation, 
not  withheld  from  it  by  its  charter  or  the  law  of  the  land.  It  is  contended  by 
the  petitioner  that  there  is  not  in  the  statute  creating  the  corporation  of  "the 
town  of  Clarksburg,"  nor  in  any  amendment  thereto,  any  express  or  implied 
grant  of  the  power  of  amotion,  and  therefore  such  power  is  not  vested  in  that 
•corporation,  and  for  this  reason  the  common  council  thereof  has  no  jurisdic- 
tion to  try  the  petitioner  upon  the  charges  preferred  against  him,  nor,  upon 
conviction  thereof,  to  deprive  him  of  his  office  of  mayor. 

It  is  proper  to  remark  here  that  while  it  is  true  there  is  not  in  said  statute 
any  ea^re^  grant  of  the  power  of  amotion,  neither  is  there  any  limitation  or 
restriction  upon  the  general  powers  of  that  coi-poration  to  prevent  it  from  ex- 
ercising such  power  of  amotion.  We  may  further  remark  that  it  is  wholly 
immaterial  whether  the  charges  preferred  against  the  petitioner  be  true  or 
false,  or  whether  they  are  or  are  not  sufficient,  if  established  upon  a  full,  fair, 
and  Impartial  hearing,  to  justify  his  removal  from  office;  and  therefore  in  re- 
spect to  these  questions  we  express  no  opinion.  The  real  question  is  whether 
a  municipal  corporation  has  the  right  to  try  its  principal  officer  upon  charges 
of  official  misconduct,  and  upon  his  conviction  before  such  corporation  to  re- 
move him  from  office.  Strange  as  it  may  appear,  yet  such  is  the  fact,  that, 
while  this  question  is  one  of  great  public  concern,  intimately  connected  with, 
and  almost  necessarily  affecting,  the  good  order  and  government  oteoerymvL" 
nicipal  corporation, — we  have  not  been  able  to  find  in  any  of  the  reported 
cases  to  which  we  had  access  a  single  case  in  any  of  the  states  of  the  Union 
where  this  question  has  been  decided. 

In  Christie  \.  Maiden,  23  W.  Ya.  667;  Charleston  y.  Heed,  27  W.  Va. 
681;  and  in  Gas  Co.  v.  Light  Co.,  ante,  650,  (decided  at  the  present  term,) 
— this  court  laid  down  the  rule  in  relation  to  the  powers  of  municipal  corpo 
rations  as  follows:  "A  municipal  corporation  possesses  and  can  exercise  the 
following  powers,  and  no  others:  (1)  Those  granted  in  express  words  by 
its  charter,  or  the  general  statutes  under  which  it  is  incorporated;  (2)  thosq. 
necessarily  or  fairly  in  or  incident  to  the  powers  thus  expressly  granted;  and 
(3)  those  essential  to  the  declared  purposes  of  the  corporation;  not  simply  con- 
venient, but  indispensable." 
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Keeping  in  mind  these  rules,  we  will  now  consider  what  powers,  at  the 
common  law,  were  incident  to  corporations  generally,  and  what  to  municipal 
corporations;  and  what  powers  were  expressly  or  incidentally  to  the  town 
council  of  the  town  of  Clarksburg.  In  reviewing  the  autborlUes  upon  these 
questions,  we  find  the  court  and  text  writers  sometimes  indiscriminately  us* 
ing  the  expressions  "amotion*'  and  "disfranchisement'*  as  synonymous  terms* 
when  speaking  of  the  removal  of  an  officer,  or  the  expulsion  of  a  member  of 
the  corporation.  "Amotion"  relates  alone  to  officers  &nd  "disfranchisement" 
to  members  of  the  corporation.  "Amotion"  is  thei'efore  the  removal  of  an 
officer  of  a  corporation  from  his  office,  but  it  leaves  him  still  a  member  of  the 
corporation;  while  "disfranchisement"  destroys  or  takes  away  the  franchise 
or  right  of  being  a  member  of  the  corporation.  2  Kent,  Comm.  298 ;  WiUcox, 
Mun.  Corp.  §  708.  p.  150;  I  Dill,  Mun.  Corp.  §  288.  p.  177. 

As  all  municipal  corporations  in  this  state  exist  by  virtue  of  statutory  enact- 
ments, and  the  members  of  the  corporation  are  generally  all  the  inhabitants 
of  the  municipality,  some  of  whom  have  the  right  to  elect  the  governing  body 
as  well  as  the  more  important  officers  of  the  corporation,  we  will,  as  far  as 
practicable,  confine  our  examination  of  authorities  to  the  power  of  such  cor* 
porations  to  remove  their  officers.  Here  we  will  call  attention  to  an  impor- 
tant distinction  between  ours  and  the  old  English  municipal  corporations.  In 
the  latter,  when  its  mayor  or  other  chief  officer  was  not  present  at  a  corporate 
assembly,  it  could  transact  no  business  of  the  corporation ;  for  without  his 
presence,  as  its  head,  no  corporate  act  done  was  valid,  while  in  ours  the  ab- 
'  sence  of  such  chief  officer  is  immaterial,  providing  a  quorum  of  the  governing 
body  are  present.  Willcox,  Mun.  Corp.  §8  94-102;  Reg.  v.  Bail^s^  etc.,  2 
Ld.  Raym.  1^3.  Willcox,  in  his  work  on  Municipal  Corporations,  says:  "It 
is  for  the  legislature  or  the  crown  to  appoint  what  ofiicers  shall  be  in  the  cor- 
poration for  the  administration  of  its  affairs;  but  the  number  of  mayor,  bail- 
iffs, aldermen,  etc.,  being  thus  constituted,  the  corporation  has  an  incidental 
power  of  electing  any  of  its  members  to  fill  these  offices,  and  also  of  removing 
from  office  any  one  who  shall  be  guilty  of  maladministration,  or  of  such  of- 
fense against  society  as  render  him  improper  to  hold  any  public  situation. 

The  earliest  case  to  which  we  have  had  access  is  Bayg's  Case,  6  Coke,  99, 
as  quoted  by  Lord  Mansfield  in  his  opinion  in  Rex  v.  Richardaon^  1  Bur- 
rows, 517.  The  second  resolution  in  Bagg's  Ca^e  dedared  "that  no  free- 
man of  any  corporation  can  be  disfranchised  by  the  corporation  unless  they 
have  authority  to  do  it,  either  by  the  express  words  of  the  charter,  or  by  pre- 
scription; but  if  they  have  not  authority  by  chai-ter  or  prescription,  then  he 
ought  to  be  convicted  by  course  of  law  before  he  can  be  removed.**  This 
resolution  has  been  much  criticised  on  the  erroneous  assumption  that  it  de- 
clared that  no  officer  of  the  corporation  could  be  removed  from  office  by  the 
corporation,  unless  they  had  authority  to  do  so,  either  by  the  express  words 
of  the  charter,  or  by  prescription.  But  when  we  consider  that  the  Case  of 
Baggs  was  not  one  of  amotion,  but  of  disfranchisement,  it  becomes  ap- 
parent that  this  *^ resolutions^  in  Bagg*s  Case  affords  no  authority  for  the  prop- 
osition that  a  corporation  does  not  possess  the  power  of  amotion,  unless  it 
has  authority  to  do  so  by  the  express  words  of  the  charter,  or  by  prescription. 

Lord  Bruce* s  Case,  2  Strange,  819,  decided  in  the  king*s  bench  at  Michaelmas 
term,  U.  Geo.  2,  was  an  information  in  the  nature  of  a  writ  of  quo  uKtrranto 
against  him  upon  a  forfeiture  of  his  place  as  recorder  by  not  attending;  there 
being  no  clause  in  the  charter  empowering  the  corporation  to  so  remove. 
The  court  said  if  it  is  an  actual  forfeiture,  he  is  out,  and  you  may  choose  an* 
other;  if  not,  it  is  a  misdemeanor,  and  a  quo  warranto  will  not  lie. 

Besides,  the  modern  opinion  has  been  that  a  power  of  amotion  is  incident 
to  the  corporation,  though  Bagg's  Case  seems  contrary  to  it.*'  Reg.  v.  Bail* 
iffs.  etc,,  2  Ld.  Raym.  1233,  2  Strange,  819. 

This  question  was  again  presented  for  consideration  to  the  king's  bench  in 
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Bex  y.  Rieftardeont  1  Burrows,  517.  This  was  an  information  in  the  nature 
of  a  writ  of  quo  warranto  against  Bichardson,  to  show  by  what  authority  he 
held  the  office  of  postman  at  Ipswich.  To  this  he  pleaded  that  he  had  been 
lawfully  appointed  to  fill  a  vacancy  in  that  office  caused  by  the  amotion  of  his 
predecessor,  who  had  been  removed  by  the  only  remaining  postman  for  fail- 
ing to  discharge  the  duties  of  his  office  hs  postman.  The  question  was  whether 
the  defendant  had  good  title  to  his  office,  and  on  this  depended  the  questions 
(1)  whether  the  vacancy  was  duly  made;  (2)  whether  the  defendant  was  duly 
elected.  The  objection  to  the  first  point  was  that  the  corporation  had  no  power 
to  amove,  and  to  the  second  that  the  alleged  cause  of  removal  was  insufficient. 
Lord  Mai^sfield,  C.  J.,  delivering  the  opinion  of  the  coturt,  said:  ** There  are 
three  sorts  of  offenses  for  which  an  officer  or  corporator  may  be  discharged: 
(1)  Such  as  have  no  immediate  relation  to  his  office,  but  are  in  themselves  of 
so  infamous  a  nature  as  to  render  the  offender  unfit  to  execute  any  public 
franchise.  (2)  Such  as  are  only  against  his  oath,  and  the  duty  of  his  office, 
as  a  corporator,  and  amount  to  breaches  of  the  tacit  condition  annexed  to  his 
franchise  or  office.  (8)  Offenses  of  a  mixed  nature,  as  being  an  offense  against 
the  duty  of  his  office,  and  also  a  matter  for  which  he  is  indictable  at  common 
law.  That  while  Lord  Coke's  report  of  thesecond  resolution  in  Bragg' 8  Case 
seems  to  go  to  the  power  of  the  trial,  and  not  to  the  power  of  amotion,  and 
seems  to  lay  down  the  rule  that  where  the  corporation  hxu  power,  by  charter 
or  proscription,  they  may  try  as  well  as  remove,  but  where  they  have  no  such 
power  there  must  be  a  previous  conviction,  so  that  after  an  indictment  and 
conviction  at  common  law  this  authority  admits  that  the  power  of  amotion 
is  incident  to  every  corporation.  But  it  is  now  established  that  though  a  cor- 
poration has  express  power  of  amotion,  yet  for  the^r^  class  of  offenses  there 
must  be  a  previous  indictment  and  conviction." 

In  Lord  Bruce* 8  Case,  2  Strange,  819,  the  court  said*  "The  modern  opin- 
ion has  been  that  a  power  of  amotion  is  incident  to  the  corporation,  and  we 
all  think  the  modern  opinion  is  right.  It  is  as  necessary  to  the  good  order 
and  government  of  corporate  bodies  that  there  should  be  such  a  potoer  as  the 
power  to  make  by-laws.  And  where  the  offense  is  merely  agaipst  his  duty 
as  a  corporator  he  can  only  be  tried  for  it  by  the  corporation.  Unless  this 
power  is  incident,  franchises  or  offices  might  be  forfeited  fox  officers,  and  yet 
there  would  be  no  means  to  carry  the  law  into  execution.  Suppose  a  hy-lau) 
made  to  give  potver  qf  (tmotion  for  Just  cause,  such  a  by-law  would  be  good. 
If  so,  a  corporation,  by  virtue  of  an  incident  power,  may  raise  to  themselves 
authority  to  remove  for  just  cause,  though  not  expressly  given  by  charter  or 
prescription*" 

Where  the  offense  Is  against  YAb  duty  as  a  corporator,  but  is  not  a  misde- 
meanor against  the  general  law,  he  may  be  amoved  by  the  corporation,  or 
those  m  whom  the  power  is  vested,  without  any  previous  proceeding  against 
him  in  the  courts  of  law. 

1  Burrows,  517,  supra,  and  King  v.  Mayor,  etc,,  1  Doug.  149,  were  pro- 
ceedings by  mandamus  to  restore  Fane  and  Luther  to  their  offices  as  capital 
burgesses,  from  which  they  had  been  removed  by  the  "Mayor  and  Burgesses," 
which  was  the  corporate  name  of  Lyme  Itegis,  and  the  return  stated  that  they 
bad  been  removed  by  the  oorporate  body  at  large,  but  failed  to  aver  that  the 
power  of  amotion  was  vested  in  them.  It  was  contended  on  behalf  of  the 
king  that  the  return  was  insufficient,  because  it  failed  to  aver  that  the  meet- 
ing which  disfranchised  Fane  and  Luther  was  held  by  any  right  or  custom, 
and  did  not  aver  that  the  corporation  at  large  had  authority  to  disfranchise* 
nor  did  it  aver  that  they  had  a  right  to  disfranchise  for  the  reasons  for  which 
they  had  disfranchised  the  prosecutors.  Lord  Mansfield,  delivering  the 
opinion  of  theking^s  bench  in  this  case,  said:  ^'The  great  objection  to  this 
return  is  that  the  defendants  have  not  set  out  that  the  body  at  large  has  the 
power  of  amotion.    They  have  set  out  the  charter,  and  we  must  take  It  to 
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be  as  stated,  and  tliere  is  no  special  power  thereby  given,  either  to  the  whole 
body  or  to  any  select  part.  In  such  case,  the  charter  making  them  a  corpo- 
ration, the  law  implies  the  right  to  remove  to  be  in  the  whole  body."  But- 
ler, «r«»  in  the  same  case,  said:  "Before  the  Cases  of  Lord  Bruce  and  Rich- 
ardaon  it  was  thought  necessary  to  state  the  power  to  be  in  the  corporation 
at  large,  because  it  was  not  then  thought  incident  to  them.  It  is  now  settled 
to  be  matter  of  law  thB,t,  prima  facie,  the  power  of  amotion  is  in  the  body  at 
large,  and  for  this  reason  the  return  was  held  sufficient."  And  in  WiUcox, 
Mun.  Corp.  §  629,  the  rule  is  stated  as  follows:  "If  the  power  of  amoving  any 
officer  is  not  expressly  confined  to  any  particular  person  or  class,  it  is  incident 
to  the  corporation  at  large,  and  not  to  the  person  or  class  in  whom  the  right 
of  appointing  or  electing  such  officer  is  vested. "  See,  also.  Grant,  Corp.  §  89, 
p.  241. 

Professor  Minor,  speaking  of  the  disfranchisement  of  members,  and  amo- 
tion of  officers,  says:  "In  cases  of  corporations  owning  property  divided  into 
shares,  no  shareholder  is  liable  to  be  expelled  for  any  cause  whatsoever,  un- 
less it  be  specially  so  provided  in  the  charter;  but  as  by  purchase  of  stock  he 
becomes  a  member,  so  by  transferring  it  he  ceases  to  be  such,  without  the 
concurrence  of  the  corporation  in  either  case,  save  to  record  tlie  transfer  of 
the  shares.  1  Inst.  pp.  525,  527,  pt.  2.  In  cases  of  municipal,  religious, 
benevolent,  or  scientific  corporations,  where  there  is  no  specific  share  of  prop- 
erty invested  in  each  corporation,  disfranchisement  may  tiike  place  as  incident 
to  the  very  nature  of  the  corporation,  and  as  being  a  consequence  of  condi- 
tions tacitly  annexed  to  every  such  franchise  for  every  infamous  offense  of 
which  the  corporator  shall  be  convicted  in  due  course  of  law>  and  for  any  act 
contrary  to  his  duty  as  a  corporator."  Minor,  Inst.,  supra;  Rex  v.  Richard' 
son,  1  Burrows,  618;  Lord  Bruqe^s  Case,  2  Strange,  819. 

Speaking  of  the  amotion  of  officers,  Mr.  Minor,  in  his  Institutes,  pt.  2,  voL 
1,  527,  says  the  power  to  amove  officers,  unless  restrained  by  the  charter,  is, 
from  the  necessity  of  the  case,  as  much  incident  to  a  corporation  as  the  power 
of  making  by-laws;  citing,  as  authority  for  this  statement,  Lord  Bruce* s  Case, 
Rex  V.  Richardson,  and  King  v.  Mayor,  etc,,  supra. 

If  the  officer  be  a  ministerial  one,  holding  during  pleasure,  he  may  generally 
be  removed  without  notice  or  trial,  and  he  is  in  fact  removed  upon  the  ap- 
pointment of  a  successor;  but  if  he  holds  during  good  behavior,  or  for  a  fixed 
term,  he  can  only  be  removed  after  summons,  and  after  having  license  and 
opportunity  to  answer  for  himself.  Wanen^s  Case,  3  Cro.  Jac  540;  Middle- 
ton's  Case,  Id.  SbB;  Rex  v.  Thame,  1  Strange,  115;  Lord  Bruoe^s  Case,  2 
Strange,  819;  Rex  v.  Richardson,  1  Burrows,  518;  TJie  King  v.  Mayor^  etc,, 
1  Doug.  149;  Burr  v.  McDonald,  3  Grat.  215. 

Rex  V.  Mayor  of  Canterbury,  1  Strange,  674.  was  a  mandamus  to  restore 
a  recorder.  The  corporation  returned  that  he  was  only  an  officer  at  pleasure, 
and  that  upon  due  summons  to  choose  another,  they  did  choose  another,  and 
the  relator  was  thereby  removed.  The  court  held  that  we  must  presume  that 
people  know  the  effect  and  consequence  of  their  own  acts;  that,  in  the  case 
of  an  officer  at  pleasure,  a  new  ol(  otion  is  an  amotion. 

In  WaiTcn's  Case,  supra,  Wai.cii,  being  one  of  the  council  of  Coventry, 
was  removed  from  office,  and  obtained  a  writ  of  restitution.  The  corporation 
made  return  that  they  had  a  custom  to  elect  any  to  be  of  the  common  council, 
and  to  remove  him  at  pleasure,  and  that  Warren  had  been  removed,  etc  The 
court  held  the  return  good. 

Cambridge  in  England  is  incorporated  by  the  name  of  the  "Mayor  and  Bail- 
iffs," etc.,  and  there  is  a  clause  in  their  charter  that  the  mayor  and  burgesses 
may  displace  the  bailiffs.  Thompson,  who  was  one  of  the  bailiffs,  lawfully 
elected,  was  displaced  by  the  mayor  a,nd  burgesses,  and  came  into  the  king's 
bench,  and  showed  that  he  was  displaced  by  the  displeasure  of  Mayor  Edmunds, 
without  cause:  and  although  the  charter,  in  that  instance,  authorized  the  re- 
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moval  of  the  bailifP,  yet,  inasmuch  as  he  was  an  officer  of  the  king  as  a  bailiff, 
the  court  held  that  he  could  not  be  displaced  without  cause,  and  he  was  accord- 
ingly released.    2  BoUe,  Abr.  456. 

In  2  Kent,  Comm.  297,  the  law  on  amotion  and  disfranchisement  is  thus  an-  • 
nounced:  "The  power  of  amotion  and  disfranchisement  of  a  member  is  a 
power  necessarily  incident  to  every  corporation.  It  was,  however,  the  doctrine 
formerly  that  no  freeman  of  a  corporation  could  be  disfranchised  by  the  act  of 
the  corporation  itself,  unless  the  charter  expressly  conferred  the  power,  or  it 
existed  by  prescription.  But  Lord  Haxb  [io  Baggie  Caaet  mipra^"]  held  that 
every  corporation  might  remove  a  member  for  good  cause;  and  in  Lord  Bruce^a 
Case  the  court  of  king's  bench  declared  the  modern  opinion  to  be  that  a  power 
of  amotion  was  incident  to  a  corporation.  At  last,  in  the  case  of  Rex  v.  Rich- 
ardson, the  question  was  fully  and  at  large  discussed  in  the  king's  bench,  and 
that  court  decided  the  power  of  amotion  was  incident  and  necessary  for  the 
good  order  and  government  of  corporations  as  much  as  the  power  of  making 
by-laws.  But  this  power  of  amotion,  as  the  court  held  in  that  case,  must  be 
exercised  for  good  cause,  and  it  must  be  for  some  offense  that  has  immediate 
relation  to  the  duties  of  the  party  as  a  corporation;  for,  as  to  offenses  which 
have  no  immediate  relation  to  his  corporate  trust,  but  which  render  a  party 
infamous  and  unfit  for  any  office,  they  must  be  established  by  indictment  and 
trial  at  law  before  the  corporation  can  expel  him  for  such  a  cause.  If  there 
be  no  special  provision  on  the  subject  in  the  charter,  the  power  of  removal  of 
a  member  for  just  cause  resides  in  the  whole  body.  But  a  select  body  may 
possess  the  power,  not  only  when  given  by  the  charter,  but  in  consequence  of 
a  by-law  made  by  the  body  at  large. ''  And,  by  way  of  emphasizing  still  more 
strongly  the  text  of  the  Commentaries,  if  that  was  possible,  he  adds  to  the 
enumeration  of  the  five  ordinary  incidents  of  every  corporation,  as  given  by 
Blackstone,  a  sixth  incident,  viz.,  "The  power  of  amotion,  or  removal  of 
members;"  and  proceeds  to  show  that  he  uses  the  term  "amotion'*  in  its  proper 
technical  sense,  as  the  removal  of  officers  only.    Id.  278. 

Judge  Dillon,  in  his  admirable  work  on  Municipal  Corporations,  treating 
of  amotion  and  disfranchisement,  says:  "The  elementary  works  treat  of 
these  two  subjects  together;  indeed  formerly  the  important  distinction  was 
not  observed.  Amotion  alone  relates  to  officers;  disfranchisement  to  cor- 
porators, or  members  of  the  corporation.  Amotion,  therefore,  is  the  re- 
moval of  an  officer  in  a  corporation  from  his  offix:e,  but  it  leaves  him  still  a 
member  of  the  corporation.  Disfranchisement  destroys  or  takes  away  the 
franchise  or  right  of  being  any  longer  a  member  of  the  corporation."  The 
power  to  amove  a  corporate  officer  from  his  office  for  reasonable  and  just 
cause  is  one  of  the  common-law  incidents  of  all  corporations.  This  doc- 
trine, though  declared  before,  has  been  considered  as  settled  ever  since  Lord 
Mansfield's  judgment  in  the  well-known  case  of  Rex  v.  Richardson,  1 
Burrows,  517,  where  he  declared  that  "it  is  necessary  to  the  good  govern- 
ment of  corporate  bodies  that  there  should  be  such  power  as  there  should  be 
power  of  making  by-laws;  and  that,  from  the  reason  of  the  thing,  from  the 
nature  of  corporations,  and  for  the  sake  of  order  and  government,  the  power 
is  incidental."  But  this  power,  like  any  other  incidental  power,  is  incident 
to  the  corporation  at  large,  and  not  to  any  select  body,  or  any  particular  part 
of  it;  and  unless  delegated  to  a  select  body,  or  part  of  it,  must  be  exercised  by 
the  whole  corporation,  and  at  a  corporate  assembly  regularly  and  duly  con- 
vened. Willcox,  Mun.  Corp.  §  629;  1  Dill.  Mun.  Corp.  §  241.  By  the  "cor- 
poration at  large"  is  meant  the  different  ranks  and  orders  which  compose  it, 
including  the  definite  and  indefinite  bodies.  But  our  corporations  in  this 
state  have  no  ranks,  orders,  or  integral  parts  corresponding  strictly  to  the 
constitution  of  the  old  English  corporations. 

In  this  state  all  the  corporate  powers  of  the  towns  and  villages  created  or 
existing  under  the  provisions  of  chapter  47  of  the  Code,  or  to  which  they  are 


Digitized  by 


Google 


782  SOUTHEASTERN  REPORTBB,  [W.Va. 

applicable,  can  only  be  exercised  by  the  common  councils  thereof,  or  under 
their  authority,  except  where  otherwise  provided.  By  the  twenty-ninth  sec- 
tion of  that  chapter,  they  are  expressly  invested,  among  other  powers,  with 
authority  to  make  and  pass  all  needful  orders,  by-laws,  ordinances,  rules,  and 
-regulations,  not  contrary  to  the  constitution  and  laws  of  this  state,  to  carry 
into  effect  all  the  powers  conferred  upon  such  towns  and  villages.  As  we 
have  already  shown  that  the  "common  council  of  the  town  of  Clarksburg"  is 
a  municipal  corporation,  existing  under  its  charter  as  amended  by  chapter  47 
of  the  Code,  and  that  the  power  of  "amotion"  for  good  cause  is  an  incidental 
of  every  municipal  corporation,  and  that  this  power  is  necessary  for  the  good 
order  and  government  of  such  corporations,  it  follows  that  the  corporation  of 
''The  Common  Council  of  the  Town  of  Clarksburg"  possesses  this  power  of 
amotion,  and  that  the  •'common  council"  thereof,  by  the  express  provisions 
of  section  14  of  that  chapter,  exercises  all  the  corporate  powers  of  that  coi*po- 
ratlon,  and  therefore  it  may  rightfully,  for  good  cause,  remove  its  mayor  from 
offioe;  and  this  conclusion  is  in  accord  with  the  rule  laid  down  by  this  court 
in  Christie  v.  Maiden,  and  Charleston  v.  Reed,  and  Gas  Co.  v.  Light  Co,t 
supra.  We  are  therefore  of  opinion  that  '*The  Common  Council  of  the  Town 
of  Clarksburg"  has  Jurisdiction  to  try  the  petitioner,  Wilbur  F.  Richards, 
upon  the  charges  in  his  petition  mentioned,  which  have  been  preferred  against 
him,  and  upon  ^uch  trial  to  hear  and  determine  the  same.  The  rule  hereto- 
fore awarded  to  the  petitioner  against  the  defendants  must  be  discharged,  and 
his  petition  dismissed,  with  costs  to  the  defendants,  who  have  appeared  and 
answered  the  rule. 

JOHXSON,  Green,  and  Snyder,  JJ.,  concurred. 

(80  W.  Va.  682)  

£N8ieN  MANUF^e  Co.  o.  MoGiNNis,  Judge,  et  ol. 
(SfUfpreme  Cowrt  of  Appeals  of  West  Virgifnia,   December  2, 1887.) 
1.  Judgment— Eppbct— Conclusiveness. 

H.  recovered  against  C.  a  ludgment  for  |41  with  interest  and  costs,  whldi  flbr 
value  received  he  assigned  to  £.,  who  aften/wds  became  indebted  to  C.  to.90,  who, 
to  recover  the  same,  sued  B.  before  a  justice.  E.  pleaded  to  (X's  demand  said  Judg- 
ment as  a  set-off.  -  To  this  plea  C.  replied  that  £.  had  procured  said  assifpament  wiSi 
the  fraudulent  intent  of  depriving  him  of  his  le^  right  to  exempt  $200  of  person- 
•Itsr,  which  right  he  said  he  had  claimed  Minst  M.  U pon  the  trial  of  the  issue  on 
this  repUoation,  C.  demanded  a  jury,  who.  found  in  his  favor  a  verdict  for  the  whole 
of  his  demand.  On  motion  of  E.,  this  verdict  was  set  aside,  and  a  new  trial  granted. 
Upon  this  new  trial,  C.  again  demanded  a  jury,  who  found  a  verdict  in  fttvor  of  E. 
for  15.79,  for  which  he  had  judgment,  with  costs.  C.  afterwards  presented  his  bUl 
of  complaint  to  the  judge  of  the  drouit  court  setting  up  the  foregoing  facts,  but  al- 
leging no  other  grounds  for  equitable  relief;  praying  mat  B.  migtat  be  perpetually 
enjoined  from  collecting  said  judgment  of  |6.7d,  and  from  using  said  assLrned  judg- 
ment as  a  set-off  against  his  demand  of  148.90.  and  that  he  may  be  oompeUed  to  pay 
to  C.  his  demand  of  918.90,  and  for  general  relief.  B.  answered  the  bill,  and  pleadea 
the  trial  and  Jud^^ment  as  res  adfvMcataj  btft,  upon  final  hecuring,  said  Jti^re  per- 


petually enjoined £.  from  coUecong  said  judgment  of  $5.79,  and  decreed  uiatB.  pay 
C.  the  whole  amount  of  his  demand,  with  the  costs  of  his  injunction,  and  also  aU  costs 
incurred  by  him  ixiprosecnting  his  unsuccessful  dvil  suit  oef ore  tne  justice.  Upon 
a  petition  filed  by  £.  alleging  the  foregoing  facts,  and  praying  that  a  writ  of  prohi- 
bition might  issue  against  C.  and  the  said  judge,  prohibiting  them  from  prooeediug 
in  said  chancery  cause,  it  was  held,  that  the  judgment  for  $5.79  rendered  In  favor^ 
£.  by  the  justice  upon  the  verdict  of  the  jury,  on  said  new  trial,  was  final  and  irre- 
versible, and  was  conclusive  between  the  parties  thereto  as  to  all  matters  involved 
in  that  controversy. 

Tbiai/— Verdict— CJoNOLusiVENBSS. 

Held,  fv/rther,  that  the  facts  involved  in  the  issue  in  said  cause,  having  been  tried 
by  a  jury,  cannot  be  otherwise  re-examined  than  according  to  the  roles  of  the  com- 
mon law. 

Judgment— BFrEciN—CoNouiBrvBNBBB. 

Held,  fturther,  that  a  second  new  trial  of  the  cause,  as  well  as  an  appeal  from  said 
judgment,  being  expressly  prohibited  by  law,  no  new  trial  thereof  can  be  had  in  a 
court  of  equity. 
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i.  PBOHiBmoN,  Wbit  ov— to  Prbvxkt  Bkvobcexbkt  of  Dbcbbs. 

Heklt/timtfr.  that  it  is  proper,  In  such  case,  that  a  prohibition  should  be  awarded 
against  O.  and  tne  said  judge,  prohibiting  them  from  all  further  prooeedings  to  en* 
force  the  said  decree. 
8.  Same, 

Held^fwrtheTj  that  inasmuch  as  it  is  apparent  upon  the  face  of  the  record  that, 
under  the  circumstances  of  this  case,  said  Judge  had  no  Jurisdiction  to  grant  the  re- 
lief prayed  for  in  said  bill  of  injunction,  the  prohibition  may  be  awarded  as  well  after 
as  before  the  rendition  of  said  decree. 

{SyUdbua  by  the  Court) 

Petition  for  writ  of  prohibition. 

On  a  former  day  of  this  term  the  petitioner,  the  Ensign  Mannfacttiring 
Company,  a  corporation  created  and  existing  under  the  laws  of  this  state,  filed 
its  petition  in  this  court,  verified  by  affidavit,  substantially  setting  forth  the 
following  f^ts:  That  on  the  twenty-first  July,  1882,  one  Mather  recovered 
before  a  justice  a  Judgment  against  James  W.  Carroll  for  S41,  with  interest 
from  that  date,  and  $2.50  costs,  which  on  the  tenth  of  July,  1886,  for  value 
received,  he  assigned  to  the  petitioner,  which,  during  the  months  of  August 
and  September  of  1886,  became  indebted  to  Carroll  for  work  and  labor  in  the 
sum  of  $48.90.  To  recover  this  sum  Carroll  brought  suit  against  petitioner 
before  a  justice,  filing  his  complaint  setting  forth  the  items  of  his  demand;  to 
which  petitioner  pleaded  said  judgment  as  a  set-off,  and  also  that  Carroll's 
demand  was  not  yet  due  and  payable.  To  this  plea  of  set-off  Carroll  filed  the 
following  replication :  "The  plaintiff  comes  and  says  that  the  judgment  men- 
tioned in  the  defendant's  plea,  and  by  it  claimed  as  a  set-off  to  the  plaintiff's 
claim,  was  assigned  by  one  V.  W  Mather,  the  judgment  creditor,  to  the  de- 
fendant, with  the  intent  to  defraud  the  plaintiff  of  his  constitutional  right  to 
an  exemption  of  personalty  of  not  exceeding  $200,  which  exemption  he  (the 
said  plaintiff)  had  claimed  against  the  said  judgment  creditor;  that  the  said  de- 
fendant had  full  notice  of  said  fraudulent  intent  aforesaid,  and  procured  said 
assignment  with  the  fraudulent  intent  of  defeating  .the  plaintiff  in  his  ex- 
emption of  personalty  as  aforesaid,  and  that  as  to  said  judgment  the  plaintiff 
claims  his  exemption  of  personalty  as  allowed  by  law.  *'  That  the  issue  joined 
upon  these  pleadings,  at  the  request  of  Carroll,  was  tried  by  a  jury,  who 
found  a  verdict  in  his  favor  for  the  whole  of  his  demand ;  which  was  set  aside, 
and  a  new  trial  ordered,  which,  at  the  request  of  Carroll,  was  also  had  by  a 
jury  on  the  twenty-second  October,  1886,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  petitioner  for  $5.79,  with  interest  and  costs.  That  when 
the  pleadings  were  made  up,  and  during  both  trials,  Carroll  was  present  in 
person  and  by  counsel,  and  petitioner  by  counsel,  and  that  Carroll  objected 
to  the  filing  of  petitioner's  plea  of  set-off,  and  at  the  trial  to  the  intro- 
duction of  any  evidence  in  support  thereof;  both  of  which  objections  were 
overruled  by  the  justice,  and  the  plea  was  filed,  and  a  transcript  of  the  judg- 
ment,  as  well  as  the  assignment  thereof,  were  introduced  in  evidence  to 
the  jury;  and  that  the  verdict  of  $5.79  in  favor  of  petitioner  was  the  excess 
of  the  amount  of  the  Mather  judgment  above  the  demand  of  Carroll.  It 
further  sets  forth  that  on  the  fourth  daj  of  November,  1886,  said  Carroll  pre- 
sented to  the  Hon.  Ira  J.  McGinnis,  judge  of  the  circuit  court  of  Cabell 
county,  his  bill  of  complaint  against  petitioner,  alleging  the  foregoing  facts, 
and  that  he  was  a  husband  and  parent  residing  in  this  state,  and,  as  such,  en- 
titled to  an  exemption  of  personal  property  to  the  extent  of  $200,  and  that  all 
his  personal  estate  did  not  amount  to  that  sum,  and  the  pretended  assign- 
ment was  a  mere  arrangement  to  collect  the  judgment  for  Mather,  and,  if  that 
failed,  the  judgment  was  to  be  retransf erred  to  Mather;  and  prayed  that  pe- 
titioner might  be  enjoined  from  in  any  manner  enforcing  ita  judgment  of 
$5.79;  that  said  verdict  be  set  aside,  and  a  new  trial  be  granted  him;  and 
that  petitioner  be  enjoined  from  pleading  said  assigned  judgment  as  a  set-off 
to  his  demand ;  or,  if  that  could  not  be  done^  that  he  have  a  decree  for  the 
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full  amount  of  his  demand;  and  that  the  aslsigoment  of  said  Mather^s  judg* 
ment,  so  far  as  the  same  interfered  with  his  right  of  exemption,  might  be 
treated  as  null  and  void,  and  for  general  relief. 

A  preliminary  Injunction  was  allowed  as  prayed  for,  and  petitioner  an* 
swered  the  bill,  to  which  a  general  replication  was  filed,  and  depositions  were 
taken  and  filed  on  both  sides,  which  were  read  at  the  hearing.  The  answer 
admitted  the  recovery  and  assignment  of  the  Mather  Judgment,  but  avers 
that  it  was  in  good  faith,  and  without  fraudulent  intent,  assigned  to  it  in 
part  satisfaction  of  a  debt  of  6100  due  to  it  from  Mather.  It  admitted  all  the 
allegations  of  the  bill  in  regard  to  suit  brought  against  it  by  Carroll  to  re- 
cover his  wages,  and  in  regard  to  the  trials,  verdicts,  and  judgment  rendered 
thereon;  it  denies  that  any  agreement  or  contract  ever  existed  between  it  and 
Mather  in  regard  to  said  assignment  other  than  what  appears  upon  the  face 
thereof,  or  that  it  was  privy  to  or  participating  in  any  fraudulent  purpose  of 
Mather  to  deprive  him  of  his  right  of  exemption.  Petitioner's  answer  fur- 
ther set  up  and  relied  upon  the  said  proceedings  had  upon  said  claim  before 
the  justice  as  res  acyudicata,  and  that,  Carroll  having  to  go  to  law  to  adjudi- 
cate his  cause  upon  all  the  questioniB  presented  by  the  pleadings,  he  is  thereby 
estopped  from  proceeding  to  adjudicate  the  same  facts  again. 

Upon  final  hearing  it  was  decreed  that  the  petitioner  from  collecting  his 
said  judgment  of  85.79  be  perpetually  enjoined,  and  that  it  pay  to  said  Car- 
roll $50.61,  the  amount  of  his  said  wages,  including  interest  to  first  October* 
1886,  with  interest,  and  his  costs  incurred  in  prosecuting  said  injunction,  and 
also  his  costs  expended  before  said  justice  in  his  unsuccessful  civil  action  to 
recover  said  wages,  which  had  never  been  referred  to  or  claimed  in  said  bill, 
but  saved  to  the  petitioner  the  right  to  sue  out  execution  or  any  other  process 
on  the  Mather  judgment  against  Carroll  to  enforce  the  same  against  his  prop- 
erty, over  and  above  his  exemption  of  $200  worth  of  personalty.  The  peti- 
tioner further  alleged  that  Carroll  had  sued  out  execution  upon  said  decree 
against  its  goods  and  chattels  for  said  650.61,  with  interest  and  costs;  and 
thereupon  prayed  that  a  writ  of  prohibition  might  be  awarded  prohibiting 
said  Ira  J.  McGlnnis,  judge,  from  proceeding  further  in  said  chancery  cause. 
A  rule  was  awarded  against  Hon.  Ira  J.  McQinnis,  judge  of  the  circuit  court 
of  Cabell  county,  and  said  James  Carroll,  requiring  them  to  appear  before  this 
court  on  the  twelfth  day  of  IN'ovember,  1887,  to  show  cause,  if  any  they  could, 
why  the  writ  of  prohibition  prayed  for  should  not  issue. 

To  this  rule  Judge  McGinnis  made  return  that  the  circuit  court,  in  making 
the  decrees  and  orders  in  said  cause,  was  clothed  with  and  acted  within  ite 
equitable  jurisdiction  in  the  premises,  and  that  said  decree  in  said  cause  so 
made  by  the  circuit  court  was  made  with  full  jurisdiction  and  authority  in 
chancery,  and  the  same  is  equitable  and  right,  and  asks  that  the  rule  may  be 
discharged.  Carroll  also  made  return  to  the  rule,  in  substance  as  follows. 
That  neither  he  nor  Judge  McGinnis  was  proceeding  to  enforce  said  decree  of 
the  fifth  of  May,  1887;  that  on  the  thirteenth  July,  1887,  he  sued  out  a  Jieri 
facias  thereon,  directed  to  the  sheriff  of  Cabell  oounty,  against  the  goods  and 
chattels  of  the  petitioner,  for  $50.61,  with  interest  from  fifth  May,  1887,  and 
642  costs,  which  on  the  fifteenth  July,  1887,  was  levied  on  the  property  of  pe- 
tioner,  which,  with  H.  C.  Simms  as  its  surety,  executed  a  forthcoming  bond 
for  its  delivery  on  the  day  of  sale;  that  the  said  property  was  not  delivered, 
and  the  bond  was  forfeited,  and  such  fact  was  indorsed  on  the  bond  by  the 
sheriff,  who  returned  the  same  to  the  clerk's  office  of  the  court  whence  it  is- 
sued, on  the  sixth  of  September,  1887,  and  the  clerk  indorsed  thereon  the  date 
of  its  return,  which  bond  thenceforth  had  the  force  and  effect  of  a  judgment 
against  theQbligors  therein,  which  bond  still  remains  in  full  force^and  has  the 
effect  to  suspend  all  proceedings  on  said  decree,  and  is  in  some  sense  a  satis- 
faction thereof,  and  therefore  he  says  he  is  not  proceeding  to  enforce  said  de- 
cree as  suggested.    He  further  returned  that  the  circuit  <;oui:t,  on  the  chan- 
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eery  side  thereof,  has  jurisdiction  over  judgments  at  law  to  set  them  aside  and 
grant  new  trials  on  tbe  ground  of  fr^ud,  accident,  surprise,  or  some  adventi- 
tious circumstances  beyond  the  control  of  the  party  seeking  relief,  and  that 
whether  the  averments  of  respondent  in  his  chancery  cause  were  sufficient 
to  rail  into  exercise  this  jurisdiction  for  the  relief  he  prayed  for  was  a  ques* 
tiou  to  be  decided  by  the  circuit  court,  and  the  same  could  only  be  le  vie  wed 
upon  appeal,  and  not  by  prohibition,  and  thereupon  asked  that  the  rule  be  dis- 
charged. 

To  these  returns  the  petitioner  demurred,  and  also  filed  a  reply  to  so  much 
of  said  return  of  Carroll  as  denies  that  he  is  proceeding  to  enforce  the  decree 
of  the  fifth  .of  May,  1887,  and  says  that  said  Carroll  on  the  twenty-third  Sep- 
tember, 1887,  instituted  in  the  circuit  court  of  Cabell  county,  against  peti- 
tioner and  its  surety,  a  chancery  cause  on  said  forthcoming  bond  to  enforce 
the  lien  thereof  against  petitioner's  real  estate;  and  that  said  forthcoming 
bond,  and  all  proceedings  had  thereon,  including  said  last-named  chancery  suit, 
are  only  the  means  of  enforcing  the  decree  of  the  fifth  of  May,  1887,  and  are 
therefore  void;  and  prays  that  said  Carroll  and  the  said  judge  may  be  pro- 
hibited from  all  further  proceedings  in  the  last-named  suit,  as  well  as  on  said 
decree  of  the  fifth  May,  18B7.  To  this  reply  .the  defendants  demurred,  and  there 
were  joinders  in  both  demurrers. 

Simma  '<&  JBnslaw,  for  petitioner.    C  TF.  Camphdh  for  respondents. 

Woods,  J.,  (after  stating  the  facta  aa  ahove,)  It  is  a  well-settled  rule  in 
practice  that,  when  any  pleading  is  demurred  to,  the  demurrer  goes  back  to 
the  first  error,  and  judgment  will  be  entered  thereon  against  the  party  com- 
mitting the  first  f^ult,  although  the  pleading  demurred  to  may  be  fatidly  de- 
fective. In  this  case  the  parties  have  demurred  to  the  respective  pleadings  of 
each  other,  and  as  a  consequence  thereof  they  admit  that  the  allegations  made 
in  their  respective  pleadings  are  true  as  stated  therein.  It  therefore  appears 
that  before  and  at  the  time  when  petitioner  became  indebted  to  Carroll  in  the 
sum  of  S48.90,  on  account  of  wages  earned  by  him  in  the  months  of  August 
and  September,  he  was  indebted  to  the  petitioner,  as  the  assignee  of  Mather, 
in  the  sum  of  S41,  with  interest  from  the  twenty-first  of  July,  1882,  and  $2.50 
costs,  and  that,  when  he  brought  his  suit  before  the  justice  to  recover  the 
amount  of  his  wages,  the  petitiofier  made  defense  thereto  by  filing  his  plea  of 
set-off,  as  the  assignee  of  this  judgment;  that  issue  was  joined  on  this  plea; 
that  Carroll  demanded  that  the  same  should  be  and  it  accordingly  was  tried 
by  a  jury,  who  found  a  verdict  in  his  favor  for  the  whole  of  his  demand, 
which  the  justice  for  some  good  cause  set  aside,  and  granted  the  petitioner  a 
new  trial,  which,  by  the  demand  of  Carroll,  was  also  tried  by  a  jury,  who 
found  a  verdict  in  favor  of  petitioner  for  $5.79,  being  the  excess  of  principal, 
interest,  and  cost  of  the  Mather  judgment  over  the  amount  of  Carroll's  de- 
mand, for  which  petitioner  had  judgment;  and  this  was  exactly  in  accord- 
ance with  sections  4  and  9,  c.  126,  Code,  unless  he  was  not  entitled  to  such 
set-off  by  reason  of  matters  alleged  in  his  replication  to  tbe  petitioner's  plea 
of  set-off. 

Treating  this  replication  of  C.  aa  sufficiently  setting  out  all  the  grounds  of 
defense  which  might  be  necessary  to  show  that  E.  had  no  rigbt  to  use  the 
judgment  of  Mather  as  a  set-off  against  the  demand  claimed  in  his  civil  action, 
he  had  the  right  to  prove,  on  the  trials  thereof  before  the  jury,  that  E.  was 
not  in  fact  the  owner  of  that  judgment;  that  E,  was  simply  the  agent  of 
Mather,  used  or  employed  for  Us  collection ;  that  the  pretended  assignment  of 
the  judgment  was  made  to  enable  E.  the  better  to  collect  it,  and  that  the  judg- 
ment was  in  fact  the  property  of  Mather.  He  also  had  the  right  to  prove  that 
he  was  a  husband  or  parent  residing  in  this  state;  that  an  execution  had  been 
issued  upon  said  judgment,  and  placed  in  the  hands  of  the  proper  officer,  who 
had  levied,  or  attempted  to  levy,  the.  same  upon  his  personal  property,  or  some 
V.  4s.  E.  no.  11 — 50 
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part  thereof;  that  he  had  delivered  to  such  officer  the  list  ''of  exemption  of 
his  personal  property  prescribed  by  section  24,  e,  41,  Code,  and  that  his  olaim 
of  (^8.90  against  the  petitioner  was  included  in  that  list;  that  the  property 
included  therein  did  not  exceed  in  value  $200,  and  that  the  pretended  assiffn- 
ment  of  the  Mather  Judgment  was  in  fact  made  and  intended  to  enable  Mather 
to  evade  the  force  and  effect  of  the  statute  in  that  case  made  and  provided, 
and  to  deprive  Carroll  of  the  benefit  of  his  exemption  to  the  extent  of  his  de> 
mand  of  $48.90  due  to  him  for  his  wages.  All  these  questions  were  matters 
of  fact  for  the  consideration  of  the  Jury,  and  the  burden  of  proving  them 
rested  upon  Carroll.  If  he  had  proved  to  the  satisfaction  of  the  jury  that  the 
Mather  judgment  did  not  in  fact  belong  to  the  petitioner,  or  that  he  .had  made 
and  delivered  such  list  of  exemption  to  the  officer  holding  such  execution,  and 
that  his  claim  for  $48.90  was  included  therein,  the  jury  would  have  been  fully 
warranted  in  denying  the  set-off,  and  finding  in  his  favor  on  the  new  trial 
the  same  verdict  found  for  him  on  the  first  trial,  and  we  cannot  presume  the 
jury  would  not  have  done  so.  The  Jury  heard  and  considered  all  the  evidence 
offered  by  OarroU  to  establish  these  facte,  and,  having  found  a  verdict  in  fa- 
vor of  petitioner,  we  must  conclude  they  were  not  proved,  and  therefore,  in 
contemplation  of  law,  were  not  true. 

These  circumstances  bring  this  case  precisely  within  the  rulings  of  tl^is  court 
in  Barlow  v.  Daniels,  25  W.  Ya.  512,  and  in  Hiokman  v.  Railroad  Co.,  ante, 
654,  and  Fouae  v.  Vanderf)ort,  ante,  298,  (decided  at  the  present  term.)  All 
the  facts  in  this  case  had  been  twice  tried  oy  a  Jury,  and  by  Section  91,  e.  50, 
Code,  it  is  expressly  declared  that  '*no  more  than  one  new  trial  shall  be  granted 
by  a  justice  in  any  case.  **  And  this  court  in  Barlow  v.  Daniels,  and  Hickfnan 
V.  Railroad  Co.^  and  Fotise  v.  Vandervort,  supra,  has  decided  that  ''the  pro- 
vision of  section  18  of  article  8  of  the  constitution  of  this  state,  as  amended 
in  1880,  which  declares  that '  no  fact  tried  by  a  jury  shall  be  otherwise  re-ex^ 
amined  in  any  case  than  according  to  the  rules  of  the  common  law,*  implies 
to  cases  tried  by  a  jury  of  six  before  a  Justice,  and  prohibits  the  retrial  of  such 
cases  by  the  circuit  court  under  the  provision  of  ch^ter  8,  Acts  1881.**  As 
the  Justice  in  this  case  had  no  authority  to  reopen  this  controversy,  and  as 
there  can  be  no  appeal  from  his  Judgment  rendered  upon  the  verdict  of  the 
Jury,  and  as  the  facts  so  tried  by  the  Jury  cannot  be  otherwise  examined  in 
any  ease  than  according  to  the  rules  Of  the  common  law,  it  necessarily  follows 
that  the  Judgment  of  the  Justice  is  final  and  irreversible,  and  is  conclusive 
upon  the  rights  of  the  parties  to  the  controversy  on  all  questions  involved  in 
the  decision  thereof.  1  Kent,  Gomm.  816.  It  is  clearly  within  the  power  of 
the  legislature,  unless  restricted  by  the  constitution,  to  prescribe  the  limits  to 
which  litigation  in  regard  to  any  particular  matter  may  be  carried,  and  when 
that  limit  is  reached  it  must  be  the  end  of  the  controversy. 

In  regard  to  civil  suits  l)efore  a  Justice,  the  inhibition  contained  in  section 
18  of  article  S  of  the  constitution,  as  construed  by  this  court  in  Barlow  v. 
Daniels,  Hiekman  v.  Railroad  Co.,  and  Fouse  v.  Vandervort,  supra,  and  the 
provision  contained  in  section  91  of  chapter  50  of  the  Code  declaring  that  "no 
more  than  one  new  trial  shall  be  granted  by  a  Justice  in  any  case,**  necessarily 
precludes  any  other  court  from  retrying  the  matter  determined  in  the  trial  be- 
fore the  Justice;  nor  will  a  party  to  any  such  ended  controversy  be  permitted 
by  any  change  in  the  form  of  his  remedy,  or  of  the  character  of  the  forum  to 
which  he  resorts*  to  retry  the  cause,  or  review  the  conclusions  of  law  or  fact 
so  settled  and  determined.  Meeks  v.  Windon,  10  W.  Ya.  180.  If  a  court  of 
equity  can  in  such  a  case  assume  and  rightfuUy  exercise  JurisdietioB  to  re- 
view, retry,  and  reverse  such  a  Judgment  upon  the  same  matters  of  law  and 
fact  therein  decided,  then  said  constitutional  and  statutory  prohibitions,  as 
well  as  the  construction  placed  thereon  by  the  court,  would  become  utterly 
nugatory,  and  the  parties  to  such  suit  would  in  all  cases  where  the  matter  in 
<!Antrover8y«  exclusive  of  costs,  was  not  of  greater  value  or  amount  than$100» 
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be  utterly  without  remedy.  If  this  unlimited  jurisdiction  be  conceded  to  a 
court  of  equity,  then  will  the  proposition  claimed  in  defendant  Carroll's  re- 
turn to  the  rule  be  true, — that  the  court  of  equity  being  required  to  deter- 
mine whether,  upon  a  given  state  of  facts,  it  has  Jurisdiction  to  grant  the 
relief  prayed  for,  if  it  determines  that  it  has  such  Jurisdiction,  such  con- 
clusion, and  all  facts  done  in  the  exercise  of  such  jurisdiction,  can  only  be  re- 
viewed by  appeal,  and  not  by  way  of  prohibition.  Following  such  a  proposi- 
tion of  law  to  its  logical  results,  a  court  of  equity  might  claim  and  exercise 
criminal  as  well  as  civil  jurisdiction,  for  upon  every  indictment  or  criminal 
accusation  brought  before  it  the  court  would  be  required  to  determine  upon 
the  facts  therein  stated  whether  it  had  Jurisdiction  in  the  particular  case  or 
not.  And  as  this  is  equally  true  of  every  other  court,  in  every  case  brought 
before  it  for  trial,  it  would  thus  be  able  to  usurp  the  jurisdiction  of  every 
other  court. 

But  it  is  contended  by  the  defendant  Carroll  that  the  circuit  court  of  Cabell 
county,  as  a  court  of  equity,  has  jurisdiction  and  power  over  judgments  at 
law  to  set  them  aside,  and  grant  new  trials,  for  equitable  causes,  on  the 
grounds  of  fraud,  accident,  surprise,  or  some  adventitious  circumstances  be- 
yond the  control  of  the  party  seeking  relief,  and  therefore  said  court  had  power 
to  grant  the  relief  prayed  for.  Except  in  the  case  in  judgment,  we  know  of 
no  case  where  a  court  of  equity  has  attempted,  in  the  exercise  of  its  lawful 
Jurisdiction,  to  set  aside  a  judgment  at  law,  and  grant  the  party  a  new  trial. 
It  may  be  stated  as  a  general  principle,  in  regard  to  injunctions  after  a  judg- 
ment at  law,  that  any  facts  which  prove  it  to  be  against  conscience  to  execute 
such  Judgment,  and  of  which  the  injured  party  could  not  have  availed  him- 
self in  a  court  of  law,  or  of  which  he  might  have  availed  himself  in  a  court  of 
law,  but  was  prevented  by  fraud  or  accident,  unmixed  with  any  fault  or  neg- 
ligence in  himself  or  agents,  will  authorize  a  court  of  equity  to  interfere  by 
injunction  to  restrain  the  adverse  party  from  availing  himself  of  such  Judg- . 
ment.  "Bills  of  this  sort  are  usually  called  bills  for  a  new  trial. "  2  Story, 
Eq.  Jnr.  g  887.  Neither  will  courts  of  equity  relieve  against  a  judgment  at 
law  where  the  case  in  equity  proceeds  upon  a  defense  equally  available  at  law, 
but  the  plaintift  must  establish  some  special  grounds  for  relief;  And  this 
doctrine  goes  still  further,  for  it  is  the  general  rule  that  a  defense  cannot  be 
set  up  as  a  ground  of  a  bill  in  equity  for  an  injunction  which  has  been  fully  and 
fairly  tried  at  law,  although  it  may  be  the  opinion  of  a  court  of  equity  that  the 
defense  ought  to  have  been  sustained  at  la  w ;  and,  if  there  be  any  exceptions  to 
this  rule,  they  must  be  of  a  very  special  nature,  and  this  doctrine  applies  to 
aD  cases  where  the  matter  of  the  controversy  has  been  already  decided  by  any 
other  court  of  competent  jurisdiction,  even  though  it  be  a  foreign  court,  or 
where  it  might  have  been  made  available  in  that  court  as  a  matter  of  claim  or 
defense  in  a  suit  pending  in  such  court. 

Speaking  of  this  doctrine.  Lord  Bedbsdale  says:  "It  is  not  sufficient  to 
show  that  injustice  has  been  done,  but  that  it  has  been  done  under  circum- 
stances which  authorize  the  court  to  interfere ;  because,  if  a  matter  has  been 
already  investigated  in  a  court  of  justice  according  to  the  common  and  ordi- 
nary rules  of  investigation,  a  court  of  equity  cannot  take  upon  itself  to  enter 
into  it  again.  There  may  be  cases  cognizable  at  law,  and  also  in  equity,  of 
which  cognizance  cannot  be  eflFectually  taken  at  law,  and  therefore  equity  does 
sometimes  interfere,  as  in  cases  of  complicated  accounts,  where  the  party  has 
not  made  defense  because  it  was  impossible  for  him  to  do  it  effectually  at  law. 
So,  where  a  verdict  has  been  obtained  by  fraud,  or  where  a  party  has  possessed 
himself  improperly  of  something  by  means  of  which  he  has  an  unconsionable 
advantage  at  law,  which  equity  will  either  put  out  of  the  way,  or  restrain  him 
from  using;  but,  without  circumstances  of  that  kind,  I  do  not  know  that  equity 
evar  does  interfere  to  grant  a  trial  of  a  matter  which  has  already  been  dis- 
cussed in  a  court  of  law,  and  over  which  a  court  of  law  has  had  full  jurisdio- 
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tion."  "A  bill  for  a  new  trial  is  watched  by  equity  with  extreme  Jealousy. 
It  must  see  that  injustice  has  been  done,  not  merely  through  the  inattention 
of  the  parties,  but  some  such  reason  as  I  have  mentioned  must  exist. "  In 
Slaak  V.  Wood^  9  Grat.  40,  Lee,  J.,  says:  *'The  grounds  on  which  a  court  of 
equity  will  interfere  to  grant  relief  against  a  judgment  are  confessedly  some- 
what narrow  and  restricted.  It  is  not  sufficient  to  show  that  injustice  has 
been  done,  but  it  must  appear,  also,  that  it  was  not  occasioned  by  the  inatten- 
tion of  the  party  complaining."  In  Allen  v.  Hamilton^  9  Qrat.  257,  Axj[«en, 
J.,  said:  "The  rule  is  established  that  a  party  having  a  good  legal  defense 
shall  not,  after  judgment  at  law,  come  into  a  court  of  equity  upon  the  legal 
matter  without  alleging  and  proving  good  excuse  for  not  using  it  at  law;  and 
moreover  a  court  of  equity  will  not  grant  relief  merely  because  injustice  has 
been  done."  And  the  same  doctrine  has  been  announced  by  this  court  in  AU 
ford  V.  Moore,  15  W.  Va.  597,  where  it  is  declared  that  **a  party  will  not  be 
entertained  in  a  court  of  equity  on  a  bill  seeking  relief  from  a  judgment  at 
law,  which  has  been  rendered  against  him  in  consequence  of  his  default,  upon 
grounds  which  might  have  been  successfully  taken  in  a  court  of  law,  unless 
some  reason  founded  in  fraud,  accident,  surprise,  or  some  adventitious  cir- 
cumstances beyond  the  control  of  the  party  be  shown  why  the  defense  was  not 
made  in  that  court."  Shields  v.  McClung,  6  W.  Ya.  79;  Black  v.  Smith,  13 
W.  Va.  780;  Ferrell  v.  Allen,  5  W.  Va.  43;  Meem  v.  Ruoker,  10  Grat.  509; 
Brown  v.  County  of  Biiena  Vista,  95  U.  S.  157;  Sample  v.  Barnes,  14  How. 
70.  These  authorities  sufficiently  show  the  grounds  upon  which  courts  of 
equity  interfere  by  injunction  to  prevent  the  execution  of  a  judgment  against 
the  party  complaining. 

In  the  case  under  consideration,  Carroll's  demand  was  a  legal  demand,  pur- 
sued before  the  justice  who  had  full  jurisdiction  to  hear  and  determine  the 
suit  instituted  to  recover  the  same.  The  petitioner's  defense  was  a  legal  de- 
fense, expressly  authorized  by  section  4,  o.  126,  Code,  to  be  made.  The  spe- 
cial replication  thereto  set  up  a  sufficient  legal  defense  to  this  set-off;  both 
parties  present  by  counsel,  and  Carroll  in  person.  All  the  evidence  offered  by 
both  parties  was  heard  and  considered  by  the  jury,  who.  after  hearing  the  argu- 
ment of  counsel  on  the  new  trial,  found  for  the  defendant  $5.79,  for  which  he 
had  judgment.  No  other  new  trial  could  be  had, — that  was  forbidden  by  sec- 
tion 91,  c.  50,  Code;  and  no  appeal  from  the  judgment  could  be  taken;  for 
that  was  denied  by  section  13  of  article  3  of  the  constitution,  as  well  as  by  the 
adjudication  of  this  court.  Such  judgment  is  final  and  conclusive,  and  in  the 
absence  of  fraud,  accident,  surprise,  or  some  adventitious  circumstance  over 
which  Carroll  had  no  control,  which  prevented  him  from  making  defense 
against  said  set-off,  can  nevei*  be  questioned  in  a  court  of  equity.  And  yet 
with  all  these  facts  appearing  on  the  face  of  the  bill,  and  in  the  absence  of 
every  equitable  ground  of  re&ef  against  said  judgment,  the  circuit  court  not 
only  assumed  jurisdiction  of  this  controversy,  disregarding  all  that  had  been 
done,  and  the  constitutional  and  statutory  provisions,  which  forbade  any  fur- 
ther trial  of  the  case,  retried  the  cause  upon  the  same  allegations,  and  not  only 
perpetually  enjoined  petitioner  from  collecting  his  judgment  of  $5.79  and 
costs  recovered  against  Carroll,  but  decreed  that  it  pay  Carroll  the  whole 
amount  of  his  demand  for  said  wages,  and  the  costs  of  his  injunction,  and 
also  the  costs  incurred  by  him  in  the  unsuccessful  attempt  to  prosecute  his 
civil  action  against  the  petitioner,  to  which  he  had  never  any  claim  whatever. 
From  this  decree,  as  long  as  the  same  remains  in  force,  the  petitioner  can 
have  no  redress,  because  the  matter  in  controversy,  exclusive  of  costs,  does 
not  exceed  $100  in  value. 

It  would  be  a  reproach  to  the  law  of  the  land  if  such  a  decree  made  by  a 
court  without  jurisdiction  in  the  premises,  in  violation  of  the  constitution  and 
statutes  of  the  state,  and  in  disregard  of  any  well-settled  rule  of  equity  juris- 
prudence governing  courts  of  equity  in  relation  to  injunctions  to  judgments 
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of  courts  of  competent  jurisdiction,  could  neither  be  reversed  nor  set  aside. 
Fortunately  for  the  administration  of  public  justice,  such  is  not  the  fact;  for 
the  ancient  writ  of  prohibition  remains  not  only  to  prevent  inferior  courts 
from  encroaching  upon  the  jurisdiction  of  superior  courts,  but  to  prevent  any 
inferior  tribunal  from  usurping  a  jurisdiction  with  which  it  is  not  legally 
vested,  and  it  is  used  to  keep  such  courts  within  the  limits  and  bounds  pre- 
scribed for  them  by  law;  for  it  is  of  vital  importance  to  the  due  administra* 
tion  of  justice  that  every  tribunal  vested  with  judicial  functions  should  be 
confined  strictly  to  the  exercise  of  those  powers  with  which  it  has  been  by 
law  intrusted.  High,  Extr.  Bern.  §  762;  Bragie  v.  Cammissionera^  25  W. 
Ya.  213.  Being  an  extraordinary  remedy,  however,  the  writ  of  prohibition  is- 
sues only  in  cases  of  extreme  necessity,  and,  before  it  can  be  granted,  it  must 
appear  that  the  party  aggrieved  has  applied  in  vain  for  redress;  and  it  is  never 
allowed  except  in  cases  of  usurpation  or  abuse  of  power,  and  not  then  unless 
other  existing  remedies  are  inadequate  to  afford  relief,  or  no  other  remedy  ex- 
ists; for  it  is  a  principle  of  universal  application,  and  one  which  lies  at  the 
very  foundation  of  the  law  of  prohibition,  that  the  jurisdiction  is  strictly  con- 
fined to  cases  where  no  other  remedy  exists,  and  it  is  always  a  suflQcient  rea- 
son for  withholding  it  that  the  party  aggrieved  has  another  and  complete  rem- 
edy at  law.  Hiffh,  Extr.  Bem.  §§  765,  767;  Supervisors  of  Bedford  v.  Wing- 
fldd,  27  Grat.  838. 

While  there  is  some  apparent  conflict  of  authority  as  to  the  stage  of  the 
cause  in  the  court  below  at  which  the  application  for  the  writ  may  be  made, 
as  to  whether  it  should  be  made  before  or  after  the  decision  of  the  court,  the 
distinction  is  as  to  whether  the  want  of  jurisdiction  In  the  subordinate  court, 
which  is  relied  on  as  the  foundation  of  the  writ,  is  apparent  upon  the  pro- 
ceedings sought  to  be  prohibited;  and,  where  this  want  of  jurisdiction  is  thus 
apparent  upon  the  record,  the  superior  tribunal  may  interpose  the  aid  of  a 
prohibition  at  any  stage  of  the  proceedings  below,  even  after  verdict,  sen- 
tence, or  judgment.  High,  Extr.  Bem.  774.  In  Hutson  v.  Lowry,  2  Ya. 
Gas.  42,  H.owed  L.  $80,  for  which  he  executed  to  him  four  single  bills  of  $20 
each,  dated  the  same  day,  and  payable,  respectively,  in  one  day,  one,  two, 
and  three  months  thereafter.  After  the  last  note  became  payable,  L.  on  the 
same  day  brought  four  seVeral  suits  against  H.  upon  said  single  bills  for  $20 
e&cb,  and  recovered  against  him  four  several  judgments,  and  on  the  same 
day  sued  out  an  execution  on  each  of  said  judgments,  and  placed  the  same  in 
the  hands  of  the  constable  to  be  levied,  who  collected  the  amounts  thereof, 
and  returned  the  executions  satisfied  "and  money  ready  to  render."  The  de- 
fendant notified  the  constable  not  to  pay  over  the  money  to  the  plaintiff  in  the 
executions^  and  upon  these  facta  applied  to  the  superior  court  for  a  writ  of 
prohibition  to  prevent  the  justice  from  all  further  proceedings  in  the  cases 
because  he  had  no  jurisdiction,  as  all  the  notes  constituted  but  one  debt.  The 
questions  arising  in  the  case  were  adjourned  to  the  general  court,  which  de- 
cided that  although  the  judgments  had  been  actually  rendered,  the  execution 
levied,  and  the  money  collected  and  In  the  hands  of  the  constable,  the  prohi- 
bition will  still  go,  the  defendant  having  given  notice  to  the  constable  not  to 
pay  the  money  to  the  plaintiff.  8  Bac  Abr.  224.  In  Jackson  v.  Maxwell, 
5  Band.  (Ya.)  636,  J.  sued  M.  before  a  justice,  who  rendered  judgment 
against  M.  for  $10,  from  which  he  appealed  to  the  county  court,  where  the 
appeal  was  dismissed,  as  improvidently  granted.  Thereupon  he  filed  his 
petition  in  the  county  court,  and  upon,  the  facts  therein  stated  obtained 
from  that  court  a  writ  of  prohibition  prohibiting  the  justice  from  enforcing 
said  judgments.  J.  then  filed  his  petition  in  the  superior  court,  praying  a 
writ  of  prohibition  to  the  proceedings  of  the  county  court,  and  the  superior 
court  adjourned  to  the  general  court  the  questions  arising  in  the  case,  which 
court  decided  that  the  county  court  had  not  jurisdiction  by  prohibition  in 
any  case;  that,  when  a  county  court  shall  exceed  its  jurisdiction  by  issuing 
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such  writ,  the  superior  court  of  law  may  and  ought,  upon  proper  application, 
to  award  a  writ  of  prohibition  to  such  county. court,  prohibiting  it  from  fur- 
ther exercise  of  such  jurisdiction  or  the  enforcing  any  order  or  judgment 
made  under  color  thereof.  In  French  t.  NotA^  22  Grat  454,  it  was  held  by 
the  court  of  appeals  of  Virginia  ''that  after  the  judgment  of  the  circuit  court 
has  been  rendered,  as  well  as  before,  the  person  injured  by  the  judgment  may 
apply  to  the  court  of  appeals  for  a  writ  of  prohibition  to  restrain  the  appel- 
lant and  the  judge  from  proceeding  to  enforce  the  judgment."  And  this 
court,  in  Hetn  v.  Smithy  13  W.  Ya.  858,  announced  the  same  doctrine. 

It  only  remains  to  apply  these  authorities  to  these  admitted  facts.  The 
judgment  recovered  by  the  petitioner  on  the  new  trial  was  final  and  conclu- 
sive, and  could  neither  be  retried  nor  appealed  from;  and  neither  Carroll  nor 
the  circuit  court  of  Cabell  county,  as  a  court  of  equity,  could  evade  the  con- 
stitutional or  statutory  inhibition  from  proceeding  to  retry  the  cause;  and  the 
want  of  jurisdiction  to  do  so  was  apparent  upon  the  face  of  the  bill  of  injunc- 
tion, as  well  as  upon  the  pleadings  and  proofs  in  that  case,  all  of  which  are 
made  parts  of  the  defendant's  returns.  The  petitioner  had  tried  in  vain  to 
obtain  redress  by  pleading  the  foraer  trial  and  judgment  in  its  defense  to  the 
injunction,^and  no  other  remedy  but  the  writ  of  prohibition  remained  which 
was  adequate  to  afford  relief.  We  are  therefore  of  opinion  that  the  returns 
made  by  the  defendants  to  the  rule  heretofore  awarded  against  them  are  not 
sufficient  in  law  to  bar  the  petitioner  of  the  remedy  by  prohibition,  and  that  * 
it  is  entitled  to  the  writ  of  prohibition  prayed  for,  as  well  to  the  erroneous 
decree  of  the  fifth  of  May,  1887.  as  to  the  execution  issued  thereon,  and  to  the 
forthcoming  bond  executed  by  the  petitioner  and  its  said  surety,  H.  C.  Simms, 
for  the  delivery  of  the  property  therein  mentioned,  and  to  all  further  proceed- 
ings to  enforce  payment  thereof.  It  is  therefore  adjudged  and  ordered  that 
a  writ  of  prohibition  be  awarded  according  to  the  prayer  of  said  petition,  di- 
rected to  the  said  defendants,  commanding  them  to  proceed  no  further  upon 
the  said  decree  rendered  by  the  circuit  court  of  Cabell  county  on  the  fifth  of 
May,  1887,  nor  upon  the  fieri  faciaa  issued  thereon,  nor  upon  the  forthcoming 
bond  dated  the  seventeenth  day  of  August,  1887,  executed  by  the  petitioner 

and  its  surety,  H.  C.  Simms,  for  $— ,  conditioned  for  the  delivery  of  the 

property  therein  mentioned,  nor  any  proceedings  to  enforce  payment  thereof; 
so  that  the  said  judgment  of  the  said  justice  rendered  on  the  twenty-second  day 
of  October,  1886,  in  favor  of  the  petitioner  against  said  James  W.  Carroll  for 
$5.79,  with  interest  from  that  day,  and  costs,  will  continue  and  remain  in  full 
force  as  if  said  decree  of  the  fifth  of  May,  1887.  had  never  been  rendered.  And 
it  is  further  adjudged  and  ordered  that  the  service  of  an  office  copy  of  this  or- 
der upon  the  said  defendants  shall  have  the  same  force  and  effect  as  the  exe- 
cution upon  them  of  a  writ  of  prohibition  issued  in  pursuance  thereof.  And 
it  is  further  adjudged  and  ordered  that  the'  plaintiff  the  Ensign  Manufacture 
ing  Company  recover  against  the  defendant  James  W.  Carroll  its  costs  by  it 
expended  in  the  prosecution  of  this  proceeding. 

Johnson.  O&een,  and  Skyder,  JJ.,  concurred. 

(28  S.  C.  1) 

Statb  t.  Cabteb. 
{Supreme  Court  of  South  Carolina.    February  1, 1888.) 
ImoxiCATiNO  Liquors— Illegal  Salbs— Kepeal  of  Statutes. 

Gen.  St.  S.  C.  1882,  $$  1781, 17S4,  which  prohibit  the  granUnff  of  license  to  sell  In- 
toxicating liquors  outside  of  the  incorporated  cities,  towns  andTillages  of  the  state, 
and  impose  penalties  for  the  violation  thereof,  are  not  inconsistent  with  the  act  of 
December  24, 1886,  which  provides  that  from  and  after  its  approval  the  county  com- 
missioners of  Beaufort  and  Berkley  counties  may  license  the  sale  of  such  liquors 
within  their  respective  counties.  The  last-named  act  is  prospective  merely,  and  does 
not  repeal  the  general  statute  above  cited. 
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Appeal  from  general  sesaiops  circuit  court  of  Berkeley  county. 

The  respondent  was  indicted  in  June,  1887,  for  liaving,  in  February,  1886, 
sold  liquors  without  Ucense  in  yiolation  of  Gen.  St.  S.  G.  1882,  §§  1731, 1734. 
He  was  convicted,  and  thereupon  moved  in  arrest  ot  Judgment,  and,  such 
motion  being  overruled,  he  appealed  therefrom. 

Lard  &  Hyde,  for  appellant.     W.  8t.  Jtdien  Jeney.  for  the  State. 

McGowAN,  J.  At  the  June  term  of  the  court  (1887)  for  Berkley  county, 
the  defendant  was  indicted  for  selling  spirituous  liquors  without  a  license  in 
February,  1886.  He  was  convicted,  and,  before  sentence,  moved  in  arrest  of 
judgment.  The  presiding  Judge  overruled  the  motion,  and  the  defendant  ap- 
peals to  this  court  upon  the  following  grounds:  "  (1)  Because  his  honor  erred 
in  holding  that  so  much  of  section  1731  of  the  General  Statutes,  as  prescribes 
that  it  shall  be  unlawful,  ^tc.,  as  far  as  the  provisions  of  the  same  refer  to  Berke- 
ley county,  had  not  been  repealed  by  the  act  of  December  2A,  1886,  entitled 
*An  act  to  provide  for  the  issuing  of  license  to  sell  spirituous  and  intoxicat- 
ing liquors,  ale,  malt,  and  wine,  in  Berkeley  and  Beaufort  counties,*  etc«  (2) 
Because  bis  honor  erred  in  holding  that  section  1784  of  tbe  General  Statutes, 
so  far  as  the  same  refer  to  Berkeley  county,  had  not  been  r^>ealed  by  the  said 
act  of  December  24, 1886." 

In  1880.  the  legislature  of  this  state  passed  a  law  (now  section  1731,  Gen. 
St.)  which  provides  that  "no  license  for  the  sale  of  intoxicating  liquors  shall 
be  granted  in  South  Carolina  outside  of  the  incorporated  cities,  towns,  and 
villages  of  the  state;  and  it  shall  be  unlawful  for  any  person  or  persons  to 
sell  such  liquors  without  a  license  so  to  do. "'  Aud  a  subsequent  section  (1734) 
imposes  penalties  for  violations  of  the  l&w.  In  December,  1886,  a  law  was 
passed  which  provides  'Hhat  from  and  after  the  approval  of  this  act  it  may 
be  lawful  for  the  county  commissioners  of  Berkeley  and  Beaufort  counties  to 
issue  licenses  for  the  sale  of  spirituous  and  intoxicating  liquors,  etc.,  in  their 
respective  counties,  to  such  persons  as  may  conform  to  the  provisions  of  this 
act;  41  ♦  ♦  that  all  acts  and  parts  of  acts  inconsistent  with  this  act  be  and 
the  same  is  hereby  repealed,  so  far  as  Berkeley  and  Beaufort  counties  are  con- 
cerned, except  as  to  the  incorporated  towns  and  villages,  in  which  the  pro- 
visions of  law  as  now  existing  shall  remain  in  force."  19  St.  658.  The  of- 
fense charged  in  the  indictment  was  committed  in  Berkeley  county,  in  Feb- 
ruary, 1886,  before  the  passage  of  the  act  of  December  of  that  year,  which 
authorized  the  comtnissioners  of  that  county  to  graut  licenses  to  retail;  but 
as  the  defendant  was  tried  and  convicted  in  1887,  after  the  passage  of  the 
latter  act,  his  counsel  makes  the  point  that,  in  effect,  the  latter  act  repealed 
the  former,  and  that  there  is  now  no  law  of  force  under  which  he  may  be 
punished. 

It  is  quite  clear  that  the  act  of  1886  was  not  intended  to  be  retrospecttve, 
and  to  apply  to  offenses  committed  before  its  passage,  for  by  the  t^ms  used 
it  was  to  take  effect  only  ''from  and  after  the  approval  of  the  act."  And  it  is 
also  just  as  clear  that  it  did  not  repeal  so  much  of  section  1731.  Gen.  St.,  as 
declares  it "  unlawful  for  any  person  to  sell  spirituous  liquors  without  a  license 
so  to  do;"  for  the  repealing  clause  was  expressly  limited  to  all  acts  and  parts 
of  acts  which  were  "inconsistent  with  the  act"  The  act  made  no  provision 
whatever  as  to  the  legality  or  illegality  of  retailing  without  a  license,  but  only 
provided  that  in  Berkeley  and  Beaufort  the  county  commissioners  might  "issue 
licenses  for  the  sale  of  spirituous  liquors."  It  seems  to  us  that  there  was 
nothing  in  this  inconsistent  with  the  general  law,  making  it  illegal  to  retail 
spirituous  liquors  without  a  license;  on  the  contrary,  it  would  seem  that  the 
very  provision  authorizing  licenses  to  be  issued  could  only  be  necessary  in  the 
view  and  upon  the  assumption  that  retailing  without  such  license  continued 
to  be  unlawful.  We  do  not  think  that  general  law  was  repealed  by  the  act  (^ 
1886,  in  the  counties  of  Berkeley  and  Beaufort. 
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It  is  said  that  in  a  criminal  proceeding  the  law  is  so  tender  as  to  the  rights 
of  the  accused  that  it  will  not  permit  one  to  be  punished  under  a  law  which 
has  been  superseded  or  repealed  before  conviction.  That  is  undoubtedly  the 
humane  provision  of  the  law;  but  we  fail  to  see  how  it  can  be  made  applica- 
ble here.  The  defendant,  in  February*  1886.  committed  the  offense  of  retail* 
ing  without  a  license  in  Berkeley  county,  and  it  is  not  denied  that  at  that 
time  he  was  amenable  to  indictment  and  punishment.  In  December,  1886,  a 
law  was  passed,  which  authorized  the  commissioners  of  that  county  to  grant 
licenses  to  retail,  which,  as  we  have  endeavored  to  show,  did  not  repeal  the 
law  which  made  and  still  makes  it  illegal  to  retail  spirituous  liquors  without 
a  license.  Although  the  county  commissioners  of  Berkeley  now  have  the 
right  to  grant  such  licenses,  they  are  not  obliged  to  do  so;  and  we  suppose 
tlukt,  in  case  of  their  refusal,  it  would  still  be  an  offense  in  Berkeley  to  retail 
without  a  license.  We  concur  with  the  circuit  Judge,  when  he  said:  "I  have 
no  doubt  that  when  there  has  been  a  clear  and  full  repeal  of  a  statute  creating 
an  offense,  no  punishment  can  be  inflicted  after  the  repeal.  I  do  not  think 
this  is  a  case  of  that  kind,  but  it  is  like  the  cases  of  State  v.  Cole,  2  McGord, 
1,  and  State  v.  Taylor,  2  McCord,  ^4,  in  which  the  new  acts  carried  along 
with  them,  and  as  a  part  of  the  statute  law,  the  old  provisions." 

The  Judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C  J.»  and  MgIteb,  J.,  concur. 

State  «.  Nelson* 
{8v/preme  Court  of  South  CfvroWia.    Febmary  1, 188S.) 

1.  liABCBVT— Statdtort  Offbnsb— Laroent  **From  thb  Fibld." 

An  indictment  Which  alleged  com  to  have  been  stolen  as  ^being  in  the  field"  in- 
stead of  following  the  language  of  the  statute  which  describes  the  offense  of  steal- 
ing grain  or  cotton  *^trom  the  fleld, "  is  fatally  defective  to  charge  the  defendant  of 
the  particular  offense  created  by  snob  statute.* 

a.  sahb. 

While  the  allegation  in  the  indictment  Is  not  sufficient  to  charge  the  particalar 
statutory  offense  of  stealing  com  ^from  the  field, "  yet  it  Is  sufficient  to  sustain  s 
oonviotion  for  the  offense  oi  simple  larceny  under  a  general  .verdict  of  guilty. 

Appeal  from  general  sessions  circuit  court  of  Sumter  county;  Hudson, 
Judge. 

McGowAN,  J.  At  the  October  term  of  the  court  for  Sumter  county  the  de- 
fendant was  indicted  for  "that  Pharaoh  Kelson,  etc.,  with  force  and  arms, 
etc.,  one-lialf  bushel  of  corn  of  the  value  of  fifty  cents,  of  the  proper  goods  and 
chattels  of  Robert  W.  Burkett,  in  the  field  of  the  said  Robert  W.  Burkett. 
then  and  there  being  found,  feloniously  did  steal,  take,  and  carry  away  against 
the  form  of  the  act  of  the  general  assembly  of  said  state  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  aforesaid,  '*  etc  Upon 
this  indictment  the  defendant  was  tried,  and  found  ** guilty."  A  motion  whs 
made  in  arrest  of  Judgment,  which  was  refused;  the  trial  judge  saying:  "If 
the  indictment  does  not  charge  that  Pharaoh  Kelson  stole  a  half  bushel  of  com 
*from  the  field'  of  Robert  W.  Burkett,  I  cannot  understand  what  it  does 
charge.    The  allegation  is  that  the  corn  was  found  in  the  field  and  feloni- 

>  An  indictment  for  a  statutory  offense,  which  charges  the  offense  in  words  equivalent 
to  those  employed  in  the  statute,  is  sufficient.  U.  S.  v.  Wilson,  28  Fed.  Rep.  286 ;  Frank- 
lin V.  State,  (Ind.)  8  N.  E.  Rep.  6d5;  Graeter  v.  State,  (Ind.)  4  N.  E.  Rep.  461:  State  v. 
McGaffin,  (Kan.)  18  Pac.  Rep.  560,  and  note;  People  v.  Edson,  (Cal.)  10  Pac  JElep.  192; 
State  V.  Sparks,  (W.  Va.)  8  8.  E.  Rep.  40.  See,  also.  People  v.  West,  (N.  Y.)  12  N.  B. 
Rep.  610,  and  note:  State  v.  Brady,  (La.)  2  South.  Rep.  557;  State  v.  Tisdale,  Id.  406, 
and  note;  State  v.  Eames,  (La.)  8  South.  Rep.  98. 
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oualy  stolen*  taken,  and  carried  away.  Away  from  where?  From  the  field. 
It  can't  mean  any  thing  else.  I  hold  it  a  good  count  under  the  statute.  I 
farther  hold  that  even  if  not  good  under  the  statute,  it  was  a  good  count  for 
petit  larceny;"  and  accordingly  the  defendant  was  sentenced  to  one  year  at 
hard  labor  in  the  state  penitentiary,  and  he  appeals  to  this  court  upon  the  fol- 
lowing grounds:  "(1)  Because  the  indictment  was  fatally  defective  in  that  it 
charged  the  corn  alleged  to  have  been  stolen  as  being  "in  the  field"  of  one  Rob- 
ert AV.  BurJsett,  instead  of  following  the  language  of  the  statute,  which  de- 
scribes the  offense  to  be  stealing  grain  or  cotton  "from  the  field,"  and  his 
honor  erred  in  overruling  the  motion  in  arrest  of  judgment.  (2)  Because 
his  honor  erred  in  holding  the  indictment  as  a  good  indictment  for  petit  lar- 
ceny." 

It  may  be  tme»  as  held  below,  that  the  charge  of  finding  com  in  the  fleld» 
and  feloniously  taking  and  carrying  it  away,  would  ordinarily  be  considered 
as,  in  effect,  a  charge  of  stealing  "from  the  field."  But  it  must  be  remem- 
bered that  the  phrase  "from  the  field,"  as  it  occurs  in  section 2487  of  the  Gen- 
eral Statutes,  necessarily  has  a  technical  and  special  significance,  pointing  to 
and  indicating  ''products  of  or  outgrowth  from  the  field."  The  proper  con- 
struction of  the  phrase  in  its  connection  was  carefully  considered  in  the  case 
of  State  V.  ShtdeTf  19  S.  0.  140,  which,  upon  the  point  here  made,  was  iden- 
tical with  this  case.  In  that  case  it  was  held  that  an  indictment  which  charges 
the  stealing  of  com  "in  the  field"  is  fatally  defective  under  the  statute  which 
makes  stealing  "from  the  field"  a  felony.  We  think  the  circuit  judge  erred 
in  ruling  that  the  indictment  properly  charged  the  particular  offense  which 
was  created  by  the  section  of  the  Qeneral  Statutes  above  cited.  But  we  do 
not  consider  the  second  ground  in  arrest  of  judgment  as  well  taken.  While 
the  allegation  of  the  indictment  was  not  sufficient  to  charge  the  particular 
statutory  offense  of  stealing  grain  "from  the  field,"  we  agree  with  the  cironit 
judge  that  it  was  sufficient  to  charge  the  offense  of  simple  laroeny;  and  the 
jury  having  found  a  general  verdict  of  ''gailty,"  we  cannot  arrest  the  judg- 
ment. In  the  CoMe  qfShtder,  above  cited»  the  indictment  was  bold  sufficient 
to  support  a  verdict  for  petit  larceny. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cirooit  court  be  ftf* 
firmed. 

SDiFaoN»  0.  J.,  and  MoIvsBt  J*>  concor. 

u8  S.  C.  18) 

State  v.  Bybd. 
i9wpreme  Ccv/rt  qf  8<nah  CtMvlkncb.    February  1, 1888.) 
1.  PsBJTJBT— What  CoNsrirnTBa— Matbbiautt  to  Issub. 

Gen.  St.  S.  C.  S  2684,  provides  that  "whoever  shall  willfully  and  knowingly  swear 
.falBely,  in  taking  ai^  ^^^^'^^^I!^?^  1^7  ^^^  and  administered  by  anyj^erson  di- 
rected or  permitted  ^     '"     "^"      ~'-*-^  '-  --^*^     '"•  '^-  *         *      •*      - 

ii»y, 

denoi 


rected  or  permitted  oy  law  to  administer  such  oaUi,  shall  be  deemed  guiUy  of  per- 
inry, "  etc.  Heldj  that  under  this  statute  It  is  not  necessary  that  the  false  sweanng 
denounced  should  be  material  to  the  iseue  in  a  judicial  proceeding. 

a.  8AMa^Iin>ICTMBHT. 

An  indictment  for  perjury  under  Gen.  St.  8.  C.  1 8684.  was  not  defective  because 
it  did  not  charge  that  the  proceeding  before  the  trial  jusuce  ''was  commenced  on  In- 
formation under  oath.  ** 

Appeal  from  general  sessions  circuit  court  of  Pickens  county;  Aldsioh. 
Judge. 

Indictment  for  perjury.  Albert  Byrd  was  convicted  on  the  trial  of  an  in* 
dictment  for  perjury,  and  appeals. 

James  P.  Carey,  for  appellant.    James  X.  Orr^  for  the  State. 


MoGowAN»  J.    The  defendant  was  indicted  for  perjury.    The  indictment 
contained  two  counts.    The  first  charged  that  the  said  Albert  Byrd,  being 
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sworn  as  aforesaid,  (before  John  R.  Gossett,  Esq.,  trial  jostice,)  not  having 
the  fear  of  Ood,  etc.,  "then  and  there  upon  his  oath  aforesaid,  before  the  said 
John  R  GoBsett,  Esq.,  apon  a  certain  trial  entitled  *The  State  against  Albert 
Byrd.  Offense,  refusal  to  work  the  roads,'  falsely,  corruptly,  knowingly, 
willfully,  and  maliciously  did  say,  depose,  swear,  and  give  information 
(amongst  other  things)  in  substance  and  to  the  effect  following,  that  is  to  say, 
this  informant  (meaning  the  said  Albert  Byrd)  upon  his  oath  sayeth:  *1  did 
not  go  in  opposite  direction  from  Greenville  on  the  morning  of  the  fourteenth 
of  August.  I  started  to  Greenville  on  the  morning  of  14th,  between  seven 
and  eight  o'clock,'  whereas  in  truth  and  in  fact  the  said  Albert  Byrd  did,  on  the 
morning  of  the  fourteenth  day  of  August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-five,  go  in  an  opposite  direction  from  Greenville, 
and  did  not  start  to  Greenville  on  the  said  morning,  etc.,  contrary  to  the  form 
of  the  statute  in  such  case  made,  etc.**  The  second  count  charged:  "That 
upon  the  hearing  of  the  trial  before  the  said  John  B.  Gossett,  Esq.,  as  afore- 
said, it  became  and  was  a  material  question  whether  the  said  Albert  Byrd  was 
exempt  from  road  duty  by  reason  of  his  absence  to  Greenville  on  the  morning 
of  fourteenth  of  August*  eighteen  hundred  and  eighty-five,  and  the  continua- 
tion of  such  absence  during  the  remainder  of  said  day,  the  jurors  aforesaid 
do  say  that  the  said  Albert  Byrd»  on  the  nineteenth  day,  etc.,  before  the  said 
John  B.  Gossett,  Esq.,  by  his  own  act  and  consent,  and  of  his  own  wicked 
and  corrupt  mind,  in  manner  and  form  aforesaid  falsely,  wickedly,  willfully, 
and  corruptly  did  commit  willful  and  corrupt  perjury,  to  the  evil  and  perni- 
cious example  of  all  others  in  like  case  offending,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  aforesaid, "  etc.  The  judge  held  that  the  defendant  was  indicted  un- 
der our  acts  of  assembly,  and  charged  the  jury  that  the  pnly  inquiry  for  them 
was  whether  the  defendant  knowingly  and  willfully  swore  falsely  before  an 
officer  required  by  law  to  administer  oaths.  Did  he  swear  falsely,  in  the  way 
in  which  the  trial  justice  says  he  did,  and  the  way  in  which  the  indictment 
charges?  If  he  did,  the  case  is  made  out;  if  he  did  not,  the  case  is  not  made 
out,  and  he  is  not  guilty,  etc.  The  jury  found  the  defendant  ''guilty,"  and 
he  appeals  to  this  court  upon  the  following  grounds:  ''First.  Because  the 
circuit  judge  erred  in  refusing  to  charge  *  that  if  the  jury  believe  from  the  tes- 
timony that  the  defendant  in  good  faith  attended  the  United  States  court  on 
August  14,  1885,  to  answer  there  for  a  criminal  charge,  the  particular  direc- 
tion which  he  started,  or  the  particular  hour,  is  immaterial  and  they  should 
acquit  him.'  Second,  Because  the  judge  erred  in  instructing  the  jury  that 
the  defendant  was  not  indicted  under  ttie  common  law,  but  under  our  acts 
of  assembly.  Third.  Because  the  judge  erred  in  instructing  the  jury  that 
the  only  inquiry  for  them  was:  '  Has  the  defendant  knowingly  and  willfully 
sworn  falsely  before  an  officer  required  by  law  to  administer  oaths ;'  whereas 
he  should  have  qualified  said  instruction  by  stating  that  the  facts  sworn  to 
must  be  material  to  the  issue  pending  before  the  said  officer.  Fourth.  Be- 
cause his  honor  erred  in  overruling  the  defendant's  motion  in  arrest  of  judg- 
ment on  the  following  grounds:  (1)  That  the  indictment  is  fatally  defective 
in  that  it  does  not  allege  that  the  proceeding  before  the  trial  justice  was  com- 
menced on  information  under  oath;  (2)  that  the  indictment  does  not  state 
an  offense  under  the  law." 

It  appears  from  the  request  to  charge  and  the  exceptions,  as  well  as  from 
the  grounds  taken  in  arrest  of  judgment,  that  the  real  complaint  of  the  de- 
fendant is  that  the  conviction  was  error,  for  the  reason  that  his  sworn  state- 
ment in  the  proceedings  against  him  for  not  working  on  the  road,  as  to  his 
starting  that  morning  in  the  direction  of  Greenville,  and  at  an  early  hour,  was 
immaterial  to  the  issue  then  being  tried  as  to  whether  he  was  exempt  that  day 
from  working  the  roads;  that  even  if  the  statement  was,  as  alleged,  false, he 
,  might  still  have  gone  to  Greenville,  and  therefore  the  testimony  although 
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false  was  not  sufficient  to  support  a  c<mviction  for  perjury.  Possibly  the 
statement  that  he  left  that  morning  at  an  early  hour  in  the  direction  of  Green* 
ville,  taken  alone,  might  not  be  sufficient  to  establish  conclasiyely  the  ftict 
that  he  went  to  Greenville  that  day,  so  as  to  excuse  him  from  road  duty;  but 
it  seems  to  us  that  the  statement  was  made  for  that  purpose,  and  it  certainly 
tended  in  that  way,  and  was  sworn  evidence  calculated  to  disprove  the  charge 
as  to  his  refusal  to  work  on  the  roads.  We  do  not  think  that  this  false  testi- 
mony can  be  said  to  have  been  entirely  immaterial  to  the  question  in  issue. 

The  second  count  in  the  indictment  charged  expressly  that  the  oath  in  the 
proceedings  for  default  in  not  working  the  roads  affected  the  material  ques- 
tion whether  the  said  defendant  was  exempt  from  road  duty  by  reason  of  his 
absence  at  Greenville.  But  it  is  not,  in  express  terms,  so  alleged  in  the  first 
count;  audas  the  presiding  judge  held  that  the  defendant  was  indicted  under 
our  acts  of  the  general  assembly,  and  limited  his  charge  to  that  view,  we  think 
the  defendant  is  entitled  to  have  the  inquiry  on  appeal  confined  to  the  first 
count,  which  manifestly  was  intended  to  charge  the  statutory  offense.  There 
can  be  no  doubt  that  perjury  was  always  an  offense  at  the  common  law. 
Hawkins  defined  it  as  follows:  "Perjury,  by  the  common  law,  seemeth  to  be 
a  willful  false  oath  by  one  who,  being  lawfully  required  to  depose  the  truth 
in  any  proceeding  in  a  cause  of  justice,  swears  absolutely  in  a  matter  of  some 
consequence  to  the  point  in  question,  whether  he  be  believed  or  not,"  etc.  2 
Bish.  Grim.  Law,  §  1015  and  notes.  It  seems  to  have  been  necessary  that  it 
should  appear  on  the  face  of  the  mdictment  that  the  false  oath  was  material, 
or,  as  Hawkins  puts  it,  ''a  matter  of  some  consequence  to  the  point  in  ques- 
tion." If  the  materiality  was  expressly  averred  in  the  indictment  it  was  nec- 
essary to  prove  it.  But  it  was  not  necessary  that  it  should  be  expressly 
alleged,  if  it  otherwise  appeared  that  the  words  were  material,  "either  by 
the  context  of  the  indictment  or  by  their  own  import."  State  v.  Haytvard, 
1  Kott.  &  McG.  553.  It  was  held  that  to  be  material  it  was  not  necessary 
that  the  testimony  should  be  of  itself  sufficient  to  produce  the  wrong  result, 
but  it  was  enough  if  it  was  a  part  or  link  in  a  chain  of  evidence  tending  to 
that  end.  2  Bish.  §  1032,-  and  authorities.  But  in  1833  the  legislature  of 
this  state  passed  an  "Act  concerning  perjury,"  which  (re-enacted  as  section 
2534,  Gen.  St.)  provides  as  follows:  "Whoever  shall  willfully  and  knowingly 
swear  falsely,  in  taking  any  oath  required  by  law,  and  administered  by  any 
person  directed  or  permitted  by  law  to  administer  such  oath,  shall  be  deemed 
guilty  of  perjury,  and,  on  conviction,  incur  the  pains  and  penalties  of  that  of- 
fense. "  It  will  be  observed  that  there  is  nothing  in  this  act  as  to  the  necessity 
that  the  false  swearing  denounced  should  be  material  to  the  issue  in  a  jadici^ 
proceeding.  The  only  requirements  are  that  the  oath  shall  be  required  by 
law,  administered  by  one  authorized  to  do  so,  and  that  it  was  willfully  and 
knowingly  false.  The  judge  read  this  law  to  the  jury  and  charged  accord- 
ingly. The  jury  rendered  a  verdict  of  guilty,  and  that  must  betaken  as  con- 
clusive of  the  fact  that  in  the  matter  indicated  the  defendant  swore  "falsely, 
willfully  and  knowingly." 

We  do  not  see  that  the  indictment  under  the  statute  was  fatally  defective 
because  it  did  not  charge  that  the  proceeding  before  the  trial  justice  "was 
commenced  on  information  under  oath."  Express  power  is  given  to  all  trial 
justices  to  administer  any  oath  authorized  or  required  bylaw  to  be  taken,  and 
not  directed  to  be  administered  by  another  authority.  Section  84,  Gen.  St. 
"The  indictment  need  not  allege  that  the  court  at  which  the  oath  was  taken 
had  jurisdiction  of  the  subject-matter  of  the  suit;  it  is  sufficient  to  allege  that 
the  action  to  which  the  discount  was  set  up  was  by  summary  process. "  State 
V.  Farrow,  10  Rich.  (S.  C.)  165.  This  case  is  not  altogether  analogous  to  that 
of  State  V.  Kennerly,  10  Rich.  (S.  0.)  154,  cited  and  relied  on  by  the  defend- 
ant's counsel.  In  that  case  there  was  in  reality  no  indictment  under  the  stat- 
ute; both  counts  were  held  to  charge  perjury  at  common  law,  while  in  this 
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the  first  count  charged  clearly  the  offense  created  by  the  statute.  In  the  Cas$ 
of  Kennerly,  Judge  Wabdlaw,  in  delivering  the  Judgment,  said:  "Either 
count  sufficiently  charges  a  common  law  perjury,  and  the  conclusion  cont. 
form,  Stat,  may  be  struck  out  as  surplusage.  But  the  conviction  under  the 
common  law  cannot  be  sustained,  for  the  jury  were  instructed  that  the  ma- 
teriality of  the  matter  falsely  sworn  to  need  not  be  investigated.  By  the  com- 
mon law  the  oath  must  be  material  to  the  question  depending.  It  is  not  neces- 
sary that  it  should  be  directly  material  in  substance  to  the  very  issue  pend- 
ing; for  it  may  be  only  circumstantially  and  remotely  pertinent;  it  may  only 
affect  the  credit  to  be  given  to  the  witness,  or  serve  to  aid  other  more  import- 
ant evidence.  If,  however,  it  is  wholly  foreign  to  the  purpose,  perjury  can 
not  grow  out  of  it.  The  attempt  has  been  made  to  sustain  the  conviction 
without  inquiry  into  materiality,  by  the  act  of  1838.  Tbat.act  is  supposed  to 
have  introduced  a  new  definition  or  description  of  the  crime  of  perjury,  ac- 
cording to  which  it  is  sufficient  to  show  false  swearing  in  an  oath  required  by 
law  and  administered  by  a  competent  person,  and  unnecessary  to  allege  or 
prove  the  materiality.  Admitting  this,  the  conviction  here  was  wrong;  for 
here  the  materiality  is  alleged,  and  the  allegation,  although  beyond  what  was 
necessary,  must  be  proved, "  ete.  In  the  case  at  bar  there  was  no  such  allega- 
tion in  the  first  count,  and  there  was  no  necessity  to  make  proof  of  it.  Be- 
sides, we  cannot  say  that  the  matter  of  the  oath  alleged  to  be  false  was  wholly 
immaterial  to  the  issue  in  which  it  was  made. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

SiMFsoN*  0.  J.»  and  MoIvbb,  J.,  concur. 

(28  S.  C.  23) 

State  «.  Sottth  Gabouna  B.  Co. 
(Supreme  Court  of  South  CcuroUna.    February  1, 1888.) 

1    BaiDOSS— AUTHOBITT  TO  EbEOT— Ck>irDITION— HkIOHT  ABOYB  BlVBll-BXD. 

Act  Leg.  S.  C.  1852.  (12  St  177,)  provides  that  it  shaJl  be  lawful  for  the  8.  C  &. 
Oo.  to  constroct  a  bridge  over  the  Ck>ngaree  river,  where  it  Is  Intersected  by  the 
raUroAd,  although  the  said  bridge  be  not  of  suffident  elevation  to  permit  steam- 
boats to  pass  without  lowering  tkeir  smoke-staoks :  provided  that  tne  said  bridge 
be  at  least  42  feet  above  the  bed  of  the  river,  eto.  Held,  that  the  oondition  as  to  ue 
height  of  the  bridge  was  a  oontinuine  one,  and  not  confined  to  the  noint  of  time 
when  the  bridge  was  oonstmoted ;  ana  where  it  appeared  that  the  bea  of  the  river 
had  been  slowly  but  constantly  rising,  so  that  defendant's  bridse  was  no  longer  at 
the  required  height,  such  structure  was  unlawful  as  long  as  toe  required  height 
above  the  shifting  bed  was  not  preserved. 
%.  Same. 

But  conceding  that^  under  a  proper  construction  of  the  act,  the  proviso  in  refer- 
ence to  the  height  of  the  bridge  was  not  continuing,  it  appearing  that  the  first 
bridge  constructed  in  1852  was  washed  away,  and  defendant's  present  bridge  was 
built  in  1867,  and  it  not  being  shown  that  this  was  42  feet  above  the  bed  of  the  river 
though  at  the  same  grade,  or  above  it,  as  the  first  bridge  erected,  the  oondition  of 
the  act  was  not  complied  with. 

Appeal  from  general  sessions  circuit  court  of  Richland  county;  Wither- 
8POON,  Judge. 

Indictment  for  maintaining  a  public  nuisance.  The  South  Carolina  Bail- 
road  Company  was  indicted  for  maintaining  a  public  nuisance  in  obstructing 
the  navigation  of  the  Congaree  river  by  a  bridge  across  that  stream.  Defend- 
ant was  convicted,  and  now  appeals. 

John  C.  HaskelU  for  appellant.  P.  H.  Nelson  and  Smyth  d  Lee^  for  the 
State. 

McIVEB,  J.  The  defendant  was  convicted  of  a  nuisance  in  obstructing  the 
navigation  of  the  Congaree  river  by  a  bridge  across  that  stream.  It  was  con- 
ceded on  the  trial  that  the  Congaree  river  is  a  navigable  stream,  and  that  the 
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bridge  In  question  presented  an  obstruction  to  the  free  navigation  of  the  river; 
but  the  defense  was  that  such  obstruction  was  authorized  by  the  act  of  1852, 
(12  St.  177,)  whereby  the  South  Carolina  Bailroad  Company,  to  all  of  whose 
corporate  rights,  franchises,  and  privileges  the  defendant  company  had  suc- 
ceeded by  purchase,  had  been  permitted  to  erect  such  bridge.  That  was  an 
act  entitled  *' An  act  to  authorize  the  South  Carolina  Kailroad  Company  to  con- 
struct a  certain  bridge  over  the  Congaree  river;"  and  its  first  section,  which 
is  the  only  one  applicable  to  this  controversy,  reads  as  follows:  "  Whereas  the 
public  interest  is  concerned  in  the  ready  and  safe  passage  over  the  Congaree 
river,  as  well  as  in  the  navigation  of  the  same,  and  a  secure  passage  over  the 
said  river  by  bridge  interferes  with  the  uninterrupted  navigation  thereof  by 
steam-boats  with  chimneys  of  great  height,  unless  means  be  taken  to  reduce 
the  height  of  such  chimneys  by  hinges,  to  be  used  as  occasion  may  require, 
therefore  be  it  enacted  ♦  ♦  ♦  that  it  shall  and  may  be  lawful  for  the 
South  Carolina  Railroad  Company  to  construct  a  bridge  over  the  Congaree 
river,  where  it  is  intersected  by  the  railroad,  although  the  said  bridge  l^  not 
of  sufficient  elevation  to  permit  steam-boats  to  pass  without  lowering  their 
smoke-stacks:  provided  that  the  said  bridge  be  at  least  forty-two  feet  above 
the  bed  of  the  river:  and  provided  also,  that  the  said  company  shall  satisfy  and 
pay  all  the  expense  which  any  steam-boat  may  incur  by  reason  of  any  altera- 
tions which  may  be  rendered  necessary  by  this  act,  and  by  the  necessity  of 
lowering  the  smoke-stack  of  such  steamer,  by  the  use  of  hinges  or  by  any  other 
manual  contrivance:  provided  also  that  the  said  railroad  company  shall  trans- 
port guano  and  agricultural  plaster  of  paris  at  a  rate,  not  exceeding  twelve 
and  a  half  cents  per  hundred  pounds  to  Camden,  Columbia  and  Hamburg,  and 
at  the  same  rate  to  all  intermediate  stations." 

The  circuit  judge  instructed  the  jury  that  in  order  to  enable  the  defendant 
company  to  avail  itself  of  the  privilege  conferred  by  the  act  the  bridge  must 
be  kept  at  the  height  of  at  least  42  feet  above  the  bed  of  the  river,  and  de- 
clined to  charge  the  jury,  as  requested,  that  if  the  bridge  originally  constructed 
was  at  the  required  height,  and  has  ever  since  been  kept  at  the  same  grade, 
or  above  it,  the  defendant  could  not  be  convicted,  even  though,  by  reason  of 
the  raising  of  the  bed  of  the  stream  by  natural  deposits  or  other  natural 
causes,  the  distance  between  the  bottom  of  the  present  bridge  and  the  bed  of 
the  stream  is  less  than  42  feet.  The  jury  having  rendered  a  verdict  of  guilty, 
the  defendant  appeals  on  the  following  ground:  "Because  his  honor  erred  in 
ruling  that  the  defendant  was  bound  to  maintain  its  bridge  over  the  Congaree 
at  a  height  of  at  least  forty-two  (42)  feet  above  the  bed  of  the  river,  as  long 
as  it  kept  a  bridge  at  the  crossing  of  its  line  over  the  said  river,  whereas  he 
should  have  ruled,  as  requested,  to- wit,  that  if  it  built  the  bridge  at  least 
forty-two  feet  above  the  bed  of  the  stream,  and  has  ever  since  kept  it  at  the 
same  grade,  or  above  it,  that  then  the  defendant  is  not  guilty,  even  if,  by 
reason  of  deposits  in  the  bed  of  the  stream,  l^ere  is  less  than  forty-two  feet 
between  the  said  bed  and  the  bottom  of  the  bridge. "  So  that  the  question 
raised  by  this  appeal  turns  upon  the  proper  construction  of  the  act  of  1852, 
above  set  out.  It  seems  to  us  that  the  manifest  purpose  of  the  act  was  to 
confer  upon  the  company  the  right  to  obstruct,  or  at  least  partially  obstruct, 
the  navigation  of  the  river  upon  certain  specified  conditions,  and  that  without 
a  compliance  with  these  conditions  the  right  conferred  could  not  be  claimed. 
These  conditions  were  three  in  number:  Firsts  that  the  bridge  should  be  of 
a  certain  height;  second,  that  the  company  should  pay  such  expenses  as  any 
steam-boat  might  find  it  necessary  to  incur  in  order  to  enable  it  to  pass  under 
said  bridge;  third,  that  the  company  should  transport  certain  fertilizers  at 
the  rates  specified.  The  question  then  is  whether  these  conditions  were  con- 
tinuing, or  whether  they  were  confined  to  the  point  of  time  when  the  bridge 
WHS  constructed.  There  can  be  no  doubt  that  the  privilege  conferred  upon 
the  company  was  a  continuing  one,  and  that  the  purpose  was  to  confer  upon 
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the  company  the  right  not  only  to  construct  the  bridge,  but  also  to  keep  and 
maintain  it;  and  there  is  as  little  doubt  that  the  second  and  third  conditions 
were  also  continuing,  and  were  not  intended  to  be  confined  to  the  time  when 
the  bridge  was  constructed,  for  it  would  be  absurd  to  suppose  that  the  legis- 
lature intended  to  confine  the  obligation  of  the  company  to  pay  for  the  neces- 
sary alterations  in  steam-boats  to  the  time  when  the  bridge  was  constructed, 
and  still  more  absurd  to  suppose  that  the  intention  was  to  require  the  com- 
pany to  transport  the  fertilizers  named,  at  the  rates  specified,  only  at  the  time 
when  the  bridge  was  constructed.  If  then  the  privilege  granted,  and  two  of 
the  conditions  upon  which  such  privilege  was  conferred,  were  clearly  con- 
tinuing, the  natural  inference  would  be  that  the  otheor  condition  was  of  the 
same  character. 

But  again,  the  purpose  of  the  act,  as  expressed  in  the  preamble,  was  to  rec- 
ognize and  protect  the  rights  of  the  public  in  the  navigation  of  the  river,  as 
well  as  to  confer  upon  the  company  the  privilege  in  question;  and  the  tenor 
of  the  act  shows  very  clearly  that  the  legislature  deemed  it  necessary  to  effect 
this  purpose  that  the  bridge  should  be  at  least  42  feet  above  the  bed  of  the  river, 
and  if  at  any  time,  or  from  any  cause,  the  bridge  should  not  be  of  the  height 
thus  declared  to  be  necessary  for  the  preservation  of  the  rights  of  the  public, 
the  privilege  could  no  longer  be  claimed,  as  otherwise  one  of  the  declared  pur- 
poses of  the  act  would  be  defeated.  This  view  it  seems  to  us  is  supported  by 
the  language  of  the  act,  for  the  act,  after  conferring  the  privilege  to  construct 
the  bridge,  proceeds  to  declare.  In  effect,  that  such  privilege  is  granted  upon 
certain  conditions,  the  first  of  which  is  ''that  the  said  bridge  be  [not  be  con- 
structed] at  least  forty-two  feet  above  the  bed  of  the  river."  Whenever, 
therefore,  the  bridge,  constituting  as  it  does  at  least  a  partial  obstruction  to 
navigation,  is  found  to  he  below  the  required  height,  then  the  condition  upon 
which  such  structure  was  authorized  no  longer  exists,  and  hence  the  structure 
becomes  just  as  unlawful  as  if  the  privilege  to  erect  it  had  never  been  granted, 
inasmuch  as  one  of  the  express  conditions  of  the  grant  is  absent.  Without 
the  act  the  bridge  would  be  an  unlawful  structure,  and  the  act  only  permits 
its  erection,  provided  it  he  of  the  prescribed  height;  and  whenever  it  is  found 
to  be  not  of  the  prescribed  height  it  can  no  longer  be  regarded  as  a  lawful 
structure.  It  is  argued,  however,  that  such  a  construction  of  the  act  would 
make  the  compliance  with  the  condition  prescribed  onerous  and  expensive  to 
the  company,  if,  as  is  claimed  to  be  the  fact,  the  bed  of  the  river  has  been 
slowly  but  constantly  rising,  so  as  to  render  it  necessary  to  raise  the  bridge 
from  time  to  time,  in  order  that  the  required  height  above  the  bed  of  the  river 
should  be  maintained.  Tlie  answer  to  this  is  that  if  a  party  obtains  from  the 
legislature  a  privilege,  in  derogation  of  the  rights  of  the  public,  upon  certain 
conditions,  which  afterwards  prove  to  be  so  onerous  or  expensive  as  to  make 
the  privilege  granted  comparatively  useless,  that  is  a  matter  to  be  considered 
by  the  party  asking  for  the  privilege,  and  cannot  affect  the  rights  of  the  public 
It  cei*tain]y  cannot  have  the  effect  of  dispensing  with  the  necessity  for  com- 
pliance with  one  of  the  conditions  upon  which  the  privilege  was  confernnl. 
The  utmost  effect  that  such  a  consideration  could  have  would  be  to  furnish  an 
argument  in  favor  of  the  view  contended  for  by  appellant  as  to  the  proper  con- 
struction of  the  act.  viz. :  that  if  the  bridge,  when  it  was  originally  constructed, 
was  at  the  prescribed  height,  then  the  condition  was  fully  complied  with,  even 
though  it  should  afterwards  appear  that,  by  reason  of  the  rise  m  the  bed  of 
the  stream,  such  height  had  not  been  maintained.  But  as  we  have  indicated 
above,  it  is  quite  certain  that  when  the  act  was  passed  conferring  the  privilege, 
the  legislature  deemed  it  necessary,  for  the  preservation  of  the  rights  of  those 
who  might  desire  to  navigate  the  river,  that  the  bridge  should  be  of  a  certain 
leight  above  the  bed  of  the  stream,  and  that  the  privilege  would  not  have 
been  granted  except  upon  compliance  with  that  condition.  If,  as  the  lan- 
guage of  the  act  clearly  shows,  the  legislature  deemed  it  necessary,  when  the 
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act  was  passed,  for  the  preservation  of  the  rights  of  Uie  public,  that  the  bridge 
should  be  of  a  certain  height  above  the  bed  of  the  river,  there  is  nothing  m 
the  act  which  would  indicate  that  the  legislature  thought  such  necessity  was 
confined  to  the  time  when  the  bridge  was  originally  erected,  but*  on  the  con- 
trary, there  was  every  reason  to  believe  that  the  contrary  was  intended,  and 
that  the  same  necessity  would  continue  as  long  as  such  structure  was  allowed 
to  remain.  Hence,  when  the  company  applied  to  the  legislature  for  permis- 
sion to  erect  what  would  otherwise  be  an  unlawful  structure,  permission 
was  given  upon  certain  conditions,  one  of  which  was  ''that  the  said  bridge  be 
at  least  forty-two  feet  above  the  bed  of  the  river."  It  will  be  observed  that 
the  language  of  the  condition  is  not  that  the  bridge  be  erected  at  the  height 
prescribed,  but  that  it  60  of  the  required  height.  It  is  not  above  the  present 
bed  of  the  river»  but  above  the  bed  of  the  river,  which,  as  experience  shows, 
is  liable  to  shift  or  change  from  the  effects  of  floods,  or  from  natural  or  arti- 
ficial obstructions,  and  which,  therefore,  was  not  a  fixed  point  from  which  the 
measurement  was  to  be  made;  and  when  it  is  remembered  that  the  manifest 
purpose  of  this  condition  was  to  leave  such  a  space  between  the  bridge  and  the 
bed  of  the  river  as  was  deemed  necessary  for  the  purposes  of  navigation,  the 
conclusion  seems  irresistible  that  the  legislature  intended,  by  the  language 
used,  to  permit  a  structure  which  would  otherwise  be  unlawful,  as  long  as  the 
required  height  was  preserved  and  no  longer. 

There  is,  however,  another  view  of  this  case  equally  fatal  to  the  defense  set 
up,  even  under  the  construction  of  the  act  contended  for  by  appellant.  It  is 
stated  in  the  ''case"  as  prepared  for  argument  here  "that  the  first  bridge  had 
been  constructed  over  the  river  in  1852.  This  had  been  waslied  away  by  a 
freshet.  That  a  lattice  bridge  was  then  built  in  1854,  but  was  taken  down 
and  replaced,  in  1857,  by  a  third  bridge.  This  was  burnt  in  1865»  and  re- 
placed by  a  temporary  structure.  The  present  bridge  was  built  in  1867." 
Now,  even  couching  that,  under  a  proper  construction  of  the  act,  the  proviso 
in  reference  to  the  height  of  the  bridge  was  not  continuing,  but  that  if  tixe 
bridge  at  the  time  of  its  erection  was  of  the  prescribed  height  above  the  bed 
of  the  river,  the  condition  wpuld  be  fully  complied  with,  even  though,  by  rea- 
son of  a  change  in  the  bed  of  the  stream,  it  should  not  continue  to  be  of  such 
height  above  the  bed  of  the  river,  yet,  to  make  out  the  defense  it  would  be 
necessa^  to  show  that  the  present  bridge,  when  it  was  erected  in  1867,  was 
42  feet  above  the  bed  of  the  river;  and  this  was  not  done.  The  fact  that  the 
present  bridge  is  at  the  same  grade,  or  above  it,  as  the  first  bridge  erected, 
cannot  affect  the  question.  The  indictment  is  for  the  obstruction  caused  by 
the  present  bridge,  and  the  question  is  whetlier  it  is  a  lawful  structure ;  and, 
even  under  the  construction  of  the  act  contended  for  by  appellant,  it  cannot 
be  so  regarded  unless  it  was  42  feet  above  the  bed  of  the  river  at  the  time  of 
its  construction — not  above  what  was  the  bed  of  the  river  at  the  time  the  act 
was  passed. 

The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  af» 
firmed. 

81KF8ON,  C.  J.,  and  Mo(jk>WAN,  J.,  concur. 


^^  ^'  ^-  ^>  State  «.  Jacobs. 

{Suvreme  Court  of  8oiUh  CaroUfna,    February  1, 1888.) 

i,.HoMicn>B— Mansiauohtsb— SunnsN  Passiok— iNSTanonoN. 

Defendant  visited  the  deceased,  his  tenant,  and  renionstrated  with  him  about 
burning  rails ;  and.  as  defendant  was  leaving,  deceased  addressed  abusive  languwe 
to  him.  Shortly  afterwards  defendant  returned,  and  shot  deceased.  The  judge  m- 
struoted  that  in  order  to  reduce  the  killing  to  manslaughter  it  must  have  been  done 
before  there  had  been  time  for  the  passion  to  cool,  and  it  was  therefore  to  be  con- 
sidered whether  tJlie  killing  was  done  in  conMquence  of  what  occurred  when  defend* 
ant  was  first  at  deceased^  house,  or  when  he  came  last.    Held  correct 
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%  Samb. 

On  the  trial  of  an  indictment  for  murder,  defendant  asked  an  instractton  that  if 
the  killing  was  done  under  a  sudden  passion  it  would  only  be  manslaughter,  **  unless 
the  testimony  reduced  it  to  self-defense. "  After  giving  a  modified  instruction,  con- 
taining no  reference  to  the  latter  part  of  the  request,  the  iudge  read  the  request 
adding  the  word  ^chuiged.  ^  Heli  not  erroneous,  as  it  could  only  be  meant  that  it 
was  changed  as  far  as  Indicated  by  the  langpiage  of  the  court,  and  because  the  jmy 
was  properly  instructed  in  the  general  charge  as  to  what  would  constitute  Idlmig 
in  self-defense. 

&  Same. 

On  the  trial  of  an  indictment  for  murder,  the  court  instructed  that  ''no  mere 
words,  however  irritating,  could  reduce  the  klliing  lower  than  manslaughter." 
Held  erroneous,  but  that  defendant  could  not  take  advantage  of  the  error  on  appeal, 
it  being  in  his  favor. 

4.  Bamb-^elf-Dbfbksb— Instruction. 

On  the  trial  of  an  indictment  for  murder,  an  instruction  was  asked  by  defendant 
that  to  make  out  a  case  of  homicide  in  self-defense  the  evidence  must  show  that  de- 
fendant did  not  begin  the  conflict,  but  if  he  has  done  so  he  must  endeavor  to  avoid 
it,  and  tf  he  has  no  probable  means  <tf  escaping  without  danger  to  life,  or  great 
bodily  harm,  he  may  Kill  his  assailant  without  endeavoring  to  avoid  the  conflicts 
field  properly  refused.* 

ft.  Witness— Rbojjllino—Whbn  Allowed. 

On  the  trial  of  an  indictment  for  murder,  the  wife  of  deceased  was  asked  on  oross- 
examination  whether  she  had  not  made  a  certain  statement  in  a  conversation  with 
her  brother,  in  the  presence  of  another  witness,  and  she  denied  making  such  a  state- 
ment. The  other  witness,  on  examination  for  the  defense,  gave  evldenoe  of  the 
statement,  fi'eld,  that  the  wife  of  the  deceased  might  be  oaUed  in  rep^j  to  give 
evidence  of  the  whole  conversation,  although  such  evidence  was  cumulative:  and 
that  it  was  not  the  dutv  of  the  prosecution  to  have  examined  her  as  to  it  on  reoireot 
examination,  as  then  there  was  no  evidence  of  the  conversation  before  the  oonitb 

t,  Cbiminal  Lxw— Instructions— Request  for  Further  Charge. 

There  is  no  error  in  declining  to  repeat  an  instruction  covered  by  one  already 
given. 


Appeal  from  general  sessions  circuit  court  of  Greenville  county;  Fi 
Judge. 

Indictment  of  Bichard  H.  Jacobs  for  murder.  Upon  conviction  of  man- 
slaughter he  appealed. 

A.  Blythe  and  W.  C.  Benet,  for  appellant.    /.  X.  Orr,  for  the  State* 

MoIVER,  J.  Under  an  Indictment  for  murder  the  defendant  was  convicted 
of  manslaughter,  and  from  the  judgment  entered  on  such  verdict  appeals  upon 
the  grounds  hereinafter  set  out.  It  seems  from  the  testimony  that  the  do- 
ceased,  John  Hughes,  was  the  tenant  of  the  defendant,  and  that  on  the  day 
when  the  homicide  was  committed  the  defendant  went  to  the  house  of  the  de- 
ceased for  the  purpose,  as  he  claimed,  of  remonstrating  with  him  about  burn- 
ing his  rails.  There  was  some  conflict  of  testimony  as  to  what  passed  between 
the  parties  at  this  first  visit,  though  there  seems  to  be  no  doubt  that  when  the 
defendant  was  going  off  the  deceased  used  very  abusive  language  towards  the 
defendant,  provoked,  as  it  was  alleged  on  the  one  side,  and  denied  by  the  other, 
by  threats  made  by  defendant  that  he  would  shoot  any  one  who  burned  his 
rails,  and  that  he  was  going  home  to  get  his  gun  for  the  purpose.  Soon  after, 
the  defendant  was  seen  returning  in  the  direction  of  the  house  of  deceased, 
armed  with  a  gun,  when  the  deceased  and  his  wife  went  out  to  meet  him; 
and  when  the  parties  came  together,  or  within  a  few  feet  of  each  other,  the 
fatal  shot  was  fired  by  the  defendant.    There  was  a  conflict  of  testimony  as 

1 A  defendant  cannot  invoke  the  plea  of  self-defense  if  he  provoked  or  brought  on  Hie 
difficulty,  or  is  not  reasonably  free  from  fault.  Baker  v.  State,  (Ala^)  1  South.  Bep.  ISBtz 
State  V.  Perigo,  (Iowa,)  28  N.  W.  Rep.  452;  Allen  v.  State,  (Tex.)  6  S.  W.  Rep.  187.  The 
acts  provoking  tne  combat  must  be  clearly  calculated  to  have  such  effect  White  t. 
State,  (Tex.)  8  S.  W.  Rep.  710;  Allen  v.  Com.,  (Ky.)  6  8.  W.  Rep.  646.  If  defendant,  in 
good  faith,  endeavors  to  decline  any  further  struggle,  he  may,  although  he  was  the  as- 
sailant, justify  the  killing.  People  v^  Bush,  (CaL)  8  Pac.  Rep.  590;  People  v.  Robert- 
^n.  (Cal.)  S  Pac.  Rep.  600;  State  v.  ParUow,  (Mo.)  4  8.  W.  Rep.  14. 
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to  what  occurred  immediately  preceding  the  firing  of  the  gun,  especially  as  to 
whether  deceased  had  a  knife  in  his  hand,  and  made  any  demonstration  of 
violence  towards  the  defendant.  While  Mrs.  Hughes,  the  wife  of  the  de- 
ceased, was  on  the  stand  as  a  witness  for  the  state,  she  was  asked,  on  the  cross- 
examination,  if  she  had  not  made  a  certain  statement  to  her  brother,  in  the 
presence  of  one  Lewis  Smith,  to  the  effect  that  after  her  husband  was  shot 
she  found  his  knife  at  the  place  and  brought  it  home,  saying  the  case  was  bad 
enough  anyhow,  and  that  she  did  not  want  them  to  find  the  knife;  to  which 
she  replied  that  she  tiad  made  no  such  statement, — that  her  husband  had  no 
knife.  After  the  testimony  on  the  part  of  the  defense  was  closed,  Mrs.  Hughes 
was  recalled  by  the  solicitor,  and  when  he  was  proceeding  to  inform  her  what 
Lewis  Smith,  when  examined  for  the  defense,  had  stated  as  to  the  conversa- 
tion between  her  and  her  brother,  counsel  for  defendant  objected,  upon  the 
ground  that  her  testimony  was  cumulative,  and  not  competent  in  reply.  The 
court  ruled  that  "the  state  has  a  right  to  put  her  back  to  state  what  was  said," 
to  which  ruling  exception  was  duly  taken. 

Ck>unsel  for  defense  submitted  numerous  requests  to  charge,  but  as  only 
two  of  them — the  third  and  the  twelfth — are  made  the  basis  of  exception,  the 
others  need  not  be  noticed.  The  exceptions  or  grounds  of  appeal  are  as  fol- 
lows: *'  (1)  Because  his  honor,  the  presiding  judge,  erred  in  ref  usingto  charge 
as  requested  by  the  defendant:  *  That  if  the  jury  believe  from  the  testimony 
that  Jacobs  killed  Hughes  in  an  affray,  under  sudden  heat  and  passion,  su- 
perinduced by  sufficient  provocation,  and  not  from  a  premeditated  and  formed 
design,  then  the  killing  is  not  muider,  but  manslaughter,  unless  the  testi- 
mony reduces  it  to  that  of  self-defense.^  (2)  Because  his  honor  erred  in  re- 
fusing to  charge  the  jury  as  requested  by  the  defendant:  *  That,  as  matter  of 
law,  the  prisonei,  in  a  case  of  homicide  in  self-defense,  must  not  have  begun 
the  conflict,  and  brought  upon  himself  the  necessity  which  he  sets  up  as  a  de- 
fense. If  such  be  the  case,  he  should  have  endeavored  to  avoid  the  conflict. 
But  if  it  should  appear  from  the  circumstances,  to  the  satisfaction  of  the 
jury,  that  the  prisoner  had  no  possible,  or  at  least  probable,  means  of  escap- 
ing the  assailant,  without  danger  to  his  life,  or  great  bodily  harm,  then  he 
may  instantly  kill  his  assailant,  without  having  endeavored  to  avoid  the  con- 
flict.' (3^  Because  the  defense  having  laid  the  foundation  to  contradict  the 
state's  witness,  Mrs.  Sarah  Hughes,  the  wife  of  the  deceased,  in  her  cross-ex- 
amination, with  reference  to  a  conversation  of  hers,  in  the  hearing  of  one 
Lewis  Smith,  and  she  having  denied  that  she  had  any  such  conversation,  and 
the  said  Lewis  Smith  having  testified  for  the  defense  that  such  conversation 
did  take  place,  the  circuit  judge  erred  in  allowing  the  said  Mrs.  Hughes,  when 
recalled  in  reply,  to  repeat  her  denial  of  said  conversation,  the  defendant  hav- 
ing objected.  (4)  Because  the  defense  having  laid  the  foundation  to  contra- 
dict the  state's  witness,  Mrs.  Sarah  Hughes,  the  wife  of  the  deceased,  in  her 
cross-examination,  with  reference  to  a  conversation  of  hers  in  the  hearing  of 
one  Lewis  Smith,  and  she  having  denied  that  she  had  any  such  conversation, 
and  the  said  Lewis  Smith  having  testified  for  the  defense  that  such  conversa- 
tion did  take  place,  the  circuit  judge  erred  in  ruling,  when  the  said  Mrs. 
Hughes  was  recalled  in  reply,  and  examined  by  the  solicitor  as  to  said  conver- 
sation, that  <  the  state  had  a  right  to  put  her  back  to  state  what  was  said/  the 
defendant  having  objected." 

From  the  charge  of  the  judge,  as  incorporated  in  the  '*case,'*  it  wonld  seem 
that  after  laying  down  the  general  principles  applicable  to  the  law  of  homi- 
<:ide,  in  terms  to  which  no  exception  has  been  Udten,  he  then  took  up  each  re- 
quest to  charge  separately,  and  either  allowed,  refused,  or  modified  it;  and 
when  he  came  to  the  third  request,  which  constitutes  the  basis  of  the  first 
ground  of  appeal,  he  said:  '* Now,  the  third  I  find  it  necessary  to  modify  some- 
what; perhaps  a  good  deal.  The  defendant  Jacobs  had  a  right  to  go  about 
his  own  premises  with  his  gun,  if  for  any  peaceable  purpose^  or  in  self-de- 
v.4s.E.no.ll — 51 
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fense,  or  for  any  other  purpose;  and  if  the  Jury  believe  that  Jacobs  killed 
Hughes  in  sudden  heat  and  passion,  and  not  with  any  premeditation,  and  not 
with  malice  aforethought,  then  the  killing  would  be  reduced  to  manslaughter. 
The  killing  must  have  been  done  not  in  pursuance  of  any  previous  purpose  or 
design  formed  before  the  affray,  and  if  done  in  pursuance  of  a  sufficient  prov- 
ocation it  must  still  be  done  in  the  heat  of  blood,  and  before  there  has  been 
sufficient  time  for  the  passion  to  cool.  It  is  therefore  important  for  the  jury 
to  consider  whether  the  killing  was  done  inconsequence  of  what  had  occurred 
when  defendant  was  first  at  Hughes'  house,  or  in  consequence  of  some  prov« 
ocation  which  occurred  when  he  came  last  at  the  time  of  the  killing.  In 
either  case,  it  is  for  the  jury  to  determine  if  there  was  sufficient  cooling  time 
for  the  defendant  to  consider  and  act  deliberately.  Ko  mere  words,  however 
insulting,  can  excuse  a  killing,  and  reduce  the  offense  to  manslaughter.  It 
is  therefore  important  for  the  jury  to  consider  whether  the  killing  was  done 
on  premeditation,  which  was  formed  when  the  defendant  was  first  at  Hughes' 
house,  or  if  it  was  done  suddenly,  and  on  the  heat  of  passion;  and  no  mere 
words,  however  irritating,  can  reduce  the  killing  lower  than  manslaughter." 
We  must  confess  that  it  is  very  difficult,  if  not  impossible  to  discover  any- 
thing in  this  language  to  which  the  accused  could  properly  take  exception. 
Ind^,  as  it  appears  in  the  '*case**  (and  we  have  made  an  exact  copy  of  what 
there  appears)  it  is  much  more  favorable  to  the  appellant  than  the  law  would 
warrant,  especially  in  the  latter  part  of  it,  which,  in  justice  to  the  circuit 
judge,  we  assume  to  be  a  misprint.  After  having  previously  laid  down  the 
law  correctly,  that  no  words,  however  insulting,  would  constitute  a  sufficient 
legal  provocation  to  reduce  a  killing  to  manslaughter,  he  could  scarcely  have 
said,  as  he  is  represented  to  have  said  in  the  latter  part  of  the  above  quotation: 
"No  mere  words,  however  irritating,  can  reduce  the  killing  lotoer  than  man- 
slaughter," for  that  would  imply  that  insulting  words,  merely,  would  be  a 
sufficient  provocation  to  reduce  the  killing  as  low  as  manslaughter,  which 
would  be  entirely  inconsistent  with  his  previous  correct  instruction  to  the 
jury.  But  even  if  we  could  conceive  it  possible  that  the  circuit  judge  did  use 
the  language  as  it  is  printed  in  the  *'case,"  this  certainly  would  not  be  an  er- 
ror of  which  the  appellant  could  take  advantage,  as  it  would  be  an  error  alto- 
gether in  his  favor. 

The  complaint,  however,  which  the  appellant  makes  of  this  modification  of 
his  third  request  to  charge  seems  to  be  of  a  twofold-  character — First,  be- 
cause the  attention  of  the  jury  was  thereby  diverted  from  the  precise  propo- 
sition as  presented  in  the  request,  and  directed  to  another  inquiry,  viz., 
whether  the  killing  was  done  in  consequence  of  what  occurred  when  the  de- 
fendant went  first  to  the  house  of  the  deceased,  or  in  consequence  of  some 
provocation  which  occurred  on  the  second  visit,  when  the  homicide  was  com- 
mitted; second,  because,  in  the  modification  made  by  the  circuit  judge,  he 
omitted  any  reference  to  the  latter  part  of  the  request:  "Unless  the  testimony 
reduces  it  to  self-defense."  As  to  the  first  ground  of  complaint,  it  is  clear 
that  it  is  not  well  founded.  As  has  often  been  ruled,  a  circuit  judge  is 
not  bound  to  instruct  a  jury  in  the  precise  terms  in  which  a  request  is  pre- 
sented, even  though  it  may  contain  a  correct  proposition  of  law.  On  the  con- 
trary, it  Is  not  only  his  right,  but  his  duty,  so  to  frame  his  instructions  as  to 
present  the  law  applicable  to  the  several  views  of  the  testimony  which  the 
jury  may  take;  and  this  if  what  we  understand  the  judge  to  have  done  in  this 
case.  The  particular  proposition  as  presented  in  this  request  was  undoubt- 
edly correct,  as  far  as  it  went;  but  inasmuch  as  there  was  a  conflict  of  testi- 
mony, as  to  what  occurred  on  the  first  as  well  as  on  the  last  visit,  the  circuit 
judge  could  not  know  whether  the  jury  would  consider  the  provocation  al- 
leg^  to  have  been  given  on  the  first  visit,  or  that  received  on  the  last  visit, 
as  the  moving  cause  of  the  act  of  killing;  and  inasmuch  as  there  was  no  pre* 
tense  that  any  provocation,  other  than  by  mere  words,  was  given  on  the  first 
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visit,  and  there  was  a  conflict  of  testimony  as  to  whether  the  provocation 
given  on  the  second  visit  was  bj  word  or  act,  it  was  eminently  proper  that 
the  instruction  asked  for  should  be  so  framed,  and  its  language  so  modified, 
as  to  make  it  applicable  to  either  view  of  the  testimony  which  che  jury  might 
take.  It  was  certainly  necessary  that  the  jury  should  be  made  to  undei-stand 
that  to  reduce  the  killing  from  murder  to  manslaughter  it  must  not  only  have 
been  done  under  sudden  heat  and  passion,  but  also  upon  sufficient  provoca- 
tion; and  it  was  equally  necessary  that  the  jury  should  understand  that  mere 
words  would  not,  in  law,  constitute  sufficient  provocation. 

As  to  the  second  ground  of  complaint  it  appears  from  the  "case"  that  the 
circuit  judge,  after  using  the  language  above  quoted,  read  the  third  request 
to  the  jury,  adding  the  word  ''chang^,'*  which  could  only  mean  that  the  re- 
quest was  changed  in  the  manner  indicated  by  the  language  which  he  had  just 
used,  and  as  no  reference  was  there  made  to  the  conduding  words  of  the  re- 
quest— "unless  the  testimony  reduces  it  to  self-defense"— the  only  inference 
which  the  jury  could  draw  was  that  those  words  were  not  changed.  And 
when  we  see  that  in  the  general  charge  the  jury  had  been  fully  and  correctly 
instructed  as  to  what  would  constitute  a  killing  in  self-defense,  in  which  very 
nearly  the  same  words  had  been  used,  the  omission  of  which  is  complained 
of,  we  think  it  clear  that  there  is  no  ground  for  the  second  allegation  of  error 
in  refusing  the  third  request. 

As  to  the  second  ground  of  appeal,  based  upon  a  refusal  to  charge  the 
twelfth  request,  an  examination  of  the  record  discloses  the  fact  that  this  re- 
quest is  not  correctly  set  out  in  this  ground  of  appeal.  As  it  appears  in  the 
"ease"  it  reads  as  follows:  **  As  matter  of  law,  the  prisoner,  in  a  case  of  hom- 
icide in  self-defense,  must  not  have  begun  the  conflict,  and  brought  upon  him- 
self the  necessity  which  he  sets  up  as  a  defense.  If  such  be  the  case,  he 
should  have  endeavored  to  avoid  the  conflict;  but  if  it  should  appear  from  the 
circumstances  to  the  satisfaction  of  the  jury  that  the  prisoner  had  no  other 
possible,  or  at  least  probable,  means  of  escaping  the  assailant,  without  dan- 
ger to  his  life,  or  great  bodily  harm,  then  he  may  instantly  kill  his  assailant, 
if  be  had,  in  good  faith,  endeavored  to  avoid  the  conflict,  after  he  had  begun 
it*"  Then  it  appears  that  the  circuit  judge,  after  reading  this  request  as  it 
has  just  been  quoted,  said:  "So  far  I  think  it  is  correct,"  and  this  would  be 
BuflQcient  to  dispose  of  this  second  ground  of  appeal,  for  it  would  seem  that 
the  twelfth  request  toas  charged  in  the  identical  woids  in  which  it  appeara  in 
the  "case, "  to  which  alone  we  are  authonzed  to  look  in  order  to  ascertain 
what  occurred  in  the  court  below.  It  is  true  that  the  twelfth  request,  as  set 
out  in  tJie  second  ground  cf  appeal,  was  not  charged  in  the  language  there 
used,  which  ordinarily  would  not  he  regarded,  as  the  well-settled  rule  is  that 
any  statements  in  the  exceptions  or  grounds  of  appeal  different  from  or  addi- 
tional to  those  found  in  the  "case"  cannot  be  considered;  yet  as  the  language 
which  the  circuit  judge  is  represented  in  the  "case"  as  using  in  reference  to 
this  request  would  seem  to  indicate  that  the  twelfth  request  did  contain  some 
other  language  than  that  found  in  the  "case,"  we  will  proceed  to  consider 
the  propriety  of  the  twelfth  request  as  it  is  set  out  in  the  second  ground  of 
appeal;  for  it  seems  that  the  circuit  judge,  after  reading  the  twelfth  request 
to  the  jury,  as  it  is  set  out  in  the  "case,"  said,  "So  far,  I  think  it  is  correct," 
and  then  added  these  words:  "But  if  it  should  appear  to  the  satisfaction  of 
the  jury  that  the  prisoner  had  no  other  way  of  making  his  escape,  etc.,  I  can- 
not charge  you  that  that  is  law.  If  a  man  draws  a  pistol  upon  another  to  kill 
him  he  has  no  right  to  say:  « I  killed  him  because  he  had  a  pistol  drawn 
upon  me.'  His  only  way  to  avoid  a  difficulty  was  to  retreat  from  having  a 
conflict  with  him;  then  he  would  not  be  responsible.  But  if  he  stands  there 
and  shoots  him  down  just  because  he  draws  a  pistol  on  him  or  [inl  his  own 
defense,  he  has  no  right  to  take  his  life  for  that."  This,  as  we  nave  said, 
would  seem  to  indicate  that  there  was  something  more  in  the  twelfth  request 
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than  what  appears  in  the  "case,"  and  therefore  we  will  not  decline  to  con- 
sider that  request  as.it  is  set  out  in  the  second  ground  of  appeal. 

It  is  argued  here  that  the  circuit  judge  misconceived  the  purpose  and  scope 
of  this  request  in  assuming  that  its  object  was  confined  to  a  statement  of  the 
law  applicable  to  a  case  in  which  the  prisoner  had  commenced  or  brought  on 
the  conflict,  whereas,  properly  construed,  its  purpose  was  to  present  the  law 
in  two  distinct  and  different  cases — one  in  which  the  prisoner  commenced  the 
conflict,  and  the  other  in  which  he  did  not  commence  the  affray,  but  was  as- 
sailed by  his  adversary.  It  does  not  appear  to  us  that  such  was  the  proper 
construction  of  the  request;  on  the  contrary,  the  most  natural  construction  is 
that  adopted  by  the  circuit  judge,  viz.,  that  while,  as  a  general  rule,  one  who 
has  committed  a  homicide  in  a  conflict  which  he  has  himself  commenced,  can- 
not claim  to  have  acted  in  self-defense,  yet,  if  his  adversary  presses  him  so 
closely  that  he  cannot  escape,  without  danger  of  his  life,  or  great  bodily  harm, 
then  he  may  instantly  kill  his  assailant,  without  having  endeavored  to  avoid 
the  conflict.  And,  so  construed,  we  do  not  think  the  request  could  have  been 
allowed;  the  rule,  as  we  understand  it,  being,  in  the  language  of  that  emi- 
nent author,  Mr.  Bishop:  "One  must  not  have  brought  upon  himself  the  ne- 
cessity which  he  sets  up  in  his  own  defense;"  and  this  rule  has  been  recently 
affirmed  in  State  y.  Beckham,  24  S.  C.  283.  But  even  if  the  request  could  be 
construed  as  contended  for  by  appellant,  there  was  no  error  in  refusing  to 
charge  the  latter  part  of  the  request,  for  the  proposition  wliich  it  is  now  ar- 
gued that  part  of  the  request  was  designed  to  present  had  been  already  ex- 
plicitly laid  down  to  the  jury,  and  there  was  no  error  in  declining  to  repeat  it. 

The  third  and  fourth  grounds  of  appeal,  resting  upon  the  same  principles, 
were  considered  together  in  the  argument,  and  will  be  so  considered  here.  It 
will  be  observed  that  the  testimony  here  objected  to  was  merely  cumulative, 
at  most;  in  fact  a  mere  repetition  of  what  had  been  brought  out  in  chief.  No 
new  or  additional  fact  was  adduced,  and  hence  the  reason  of  the  rule  in  re- 
gard to  testimony  in  reply  would  not  be  applicable;  and  it  is  therefore  settled 
that  the  admission  of  cumulative  evidence  in  reply  is  within  the  discretion  of 
the  circuit  judge.  State  v.  Sims,  16  S.  C.  495,  citing  2  Phil.  Ev.  912.  But, 
in  addition  to  this,  the  ruling  of  the  circuit  judge  was  clearly  correct  upon  an- 
other ground.  Lewis  Smith  having  been  adduced  to  prove  that  he  heard  Mrs. 
Hughes,  in  a  conversation  with  her  brother,  make  a  certain  specified  state- 
ment, it  was  clearly  competent  to  prove,  in  reply,  the  conversation  in  which 
such  statement  was  made,  upon  the  well-settled  principle  that  where  a  part  of 
a  conversation  has  been  offered  in  evidence,  the  whole  of  it  may  be  proved  in 
reply;  and  this  is  precisely  what  we  understand  the  ruling  of  the  circuit  judge 
to  have  been.  It  is  contended,  however,  that  it  was  the  duty  of  the  solicitor, 
on  the  redirect  examination,  to  have  examined  Mrs.  Hughes  as  to  her  conver- 
sation with  her  brother,  after  she  had  been  asked  in  the  cross-examination 
whether  she  had  not  made  a  certain  statement  in  that  conversation,  in  the 
presence  of  Lewis  Smith,  and  should  not  have  deferred  such  examination  for 
the  reply.  It  seems  to  us  that  such  a  course  would  have  been  much  more  ob- 
jectionable than  the  one  pursued.  Until  Lewis  Smith  was  examined  for  the 
defense  it  did  not  appear  that  Mrs.  Hughes  had  had  any  conversation  with 
her  brother;  and  even  if  it  had  so  appeared,  it  would  have  been  clearly  incom- 
petent for  the  solicitor,  at  that  stage  of  the  case,  to  have  asked  his  own  wit- 
ness to  repeat  any  conversation  which  she  may  have  had  with  her  brother  or 
any  other  third  person  after  the  homicide  had  been  committed.  But  after 
Lewis  Smith  had,  in  his  testimony  for  the  defense,  said  that  he  heard  Mrs. 
Hughes,  in  a  conversation  with  her  brother,  make  a  certain  statement,  it  then 
became  just  as  clearly  competent  to  ask  her  in  reply  to  repeat  the  whole  of 
that  conversation.  Indeed,  we  are  not  prepared  to  say  that  it  would  have 
been  any  violation  of  the  rules  of  evidence  to  have  asked  Mrs.  Hughes,  in 
reply*  if,  after  hearing  the  testimony  of  Smith,  she  still  persisted  in  denying 
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that  she  had  made  the  statement  attributed  to  her.  Such  a  course  might  be 
unnecessary,  and  even  objectionable,  on  the  ground  of  a  needless  waste  of 
time,  but  we  do  not  see  what  rule  of  evidence  would  be  thereby  violated,  if 
the  circuit  judge,  in  the  exercise  of  his  discretion,  saw  fit  to  permit  it. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  0.  J.,  and  McGowan,  J.,  concur. 

(28  S.  C.  88) 

Hardin  v.  Melton  et  al. 
CSuiyreme  Covrt  of  South  Carolina.    February  1, 1888.) 

1.  Judgment— Lien— Notice  of. 

Plaintiff,  with  notice  of  a  judgment  effecting  the  property,  purchased  from  one  who 
also  had  notice  of  it  when  he  purchased,  but  was  advised  that  a  good  title  would  be 
acquired  notwithstanding.  On  suit  hrought  to  restrain  the  enforcing  of  the  judg- 
ment, plaintiff  claimed  protection  as  a  bona  fide  purchaser  for  value  without  notice. 
Heldy  that  plaintiff^s  equity  could  not  prevail  against  the  holder  of  the  judgment 
having  the  legal  title  and  equal  equity. 

2.  Judgment— Entry— Date  and  Signature  bt  Clerk— Act  8.  C.  1889. 

A  judgment  was  properly  entered  in  the  book  kept  for  that  purpose,  but  the  f or- 
mular  l(^ed  with  tne  clerk  was  not  dated  and  si^ed  bv  him  as  is  required  to  be 


was  properly  made. 
8.  Same— Merger— Claim  against  Decedent's  Estate. 

In  an  administration  suit  a  oaU  was  made  for  creditors  to  establish  their  demands, 
when  a  judgment  affecting  land  was  presented,  and  declared  entitled  to  stand  as  a 
charge  against  the  estate.  The  property  being  afterwards  levied  on  to  satisfy  the 
judgnoient,  held^  that  the  lien  of  the  judgment  was  not  lost  by  merger. 

4.  Same— Lien— Vacation  of— Payment  under  Mistake. 

A  clerk  of  a  court,  who  had  omitted  to  sign  and  date  aformular  of  a  judgment  as  it 
was  his  duty  to  have  done,  which  judgment  was  believed  to  be  consequentiv  in- 
valid, paid  a  sum  of  money  to  the  judgment  creditor.  Held,  that  the  lien  of  the 
judgment  upon  property  of  the  debtor  was  not  thereby  vacated. 

5.  Same— Lien— Estoppel  to  Enforce— Supposed  Invalidity. 

Plaintiff  purchased  property,  with  notice  of  a  judgment  effecting  it,  from  a  ^artj 
who  also  had  knowledge  of  it,  but  believed  it  invalia.  The  judgment  creditor  m  no 
way  induced  these  sales,  but  afterwards  twice  revived  the  judgment,  and  levied  on 
the  property.    Held,  that  she  was  not  estopped  from  enforcing  her  claim. 

Appeal  from  common  pleas  circuit  court  of  Chester  county;  J.J.  NoBTONt 
Judge. 

This  was  an  action  to  restrain  the  levying  of  execution  upon  a  judgment, 
and  was  brought  by  James  C.  Hardin  against  Mary  B.  Melton,  as  assignee  of 
James  A.  Watson,  administrator  cte  bonis  nonot  the  estate  of  Samuel  Wright» 
deceased,  Washington  A.  Clark,  as  administrator  CD.  Melton,  deceased,  J. 
J.  McLure»  C.  H.  Alexander,  and  W.  A.  Clark,  as  trustees  holding  for  the 
wife  and  children  of  G.  W.  Melton,  deceased,  Margaret  A.  Melton,  Lucius 
Melton,  Charles  Nannette  Melton,  and  Jessie  Melton,  the  last  three  being  in- 
fants, Lucius  and  Charles  Kannette  being  over  14  and  Jessie  under  14  years. 
Judgment  for  plaintiff.    Defendants  appeal. 

Pope  &  Shandf  J,  S.  Muller^  Hemphills  cfe  Brice,  (8,  P.  Hamilton,  of  coun« 
sel,)  for  appellants.  Qlenn  &  McLure,  (Q.  /.  Patterson,  of  counsel,)  for  re- 
spondent. 

Simpson,  0.  J.  The  facts  necessary  to  be  stated  in  this  case  are  as  follows: 
In  October,  1867,  one  Mrs.  Ann  E.  Wright,  as  executrix  of  Dr.  Samuel 
Wright,  obtained  a  judgment  from  the  court  of  common  pleas  for  Chester 
county  against  Mr.  C.  D.  Melton,  for  $1,979.30.  At  the  time  Mr.  Melton  was 
seized  and  possessed  of  a  house,  and  some  100  acres  of  land  surrounding  it, 
at  or  near  the  village  of  Chester.    Shortly  after  this  judgment  was  obtained. 
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to-wit,  during  the  month  of  November  thereafter,  Mr.  Melton  sold  the  oaXd 
real  estate  to  his  brother,  G.  W.  Melton,  for  $8,000,  taking  four  notes  due  at 
different  times,  for  the  purchase  money,  and  a  mortgage  of  the  premises  to 
secure  them;  G.  W.  Melton  agreeing  to  pay  off  certain  judgments  against 
the  said  C.  D.  Melton,  including  the  Wright  judgment,  which  when  paid  was 
to  be  regarded  as  payment  jpro  tanto  of  the  purchase  money  of  the  real  estate 
aforesaid.  After  this  a  statement  of  these  transactions  was  made  between 
these  parties,  when  it  appearing  that  G.  W.  Melton  had  paid  off  all  of  the 
said  judgments,  except  the  Wright  judgment,  which  he  then  assumed,  the 
notes  for  the  purchase  money  were  given  up,  and  the  mortgage  canceled. 
The  Wright  judgment,  however,  was  not  paid  then,  nor  has  it  since  been 
paid.  After  this,  to-wit,  in  1875,  G.  W.  Melton,  by  voluntary  deed,  con- 
veyed  the  property  to  J.  J.  McLure,  C.  H.  Alexander,  and  Washington  A. 
Clark,  in  trust  for  the  benefit  of  his  wife  and  children.  G.  W.  Melton  took 
possession  of  the  premises  in  1867,  at  the  time  of  his  purchase,  and  remained 
in  possession  until  his  death,  in  1876,  when  he  died  leaving  his  wife  and 
children  in  possession  under  the  trust  deed  aforesaid  to  McLure  and  others. 
0.  D.  Melton  died  in  1875,  and  W.  A.  Clark  administered  npon  his  estate. 
After  this  Mrs.  Wright  had  her  judgment  against  Melton  revived,  with  the 
force  and  effect  of  the  original  recovery,  by  regular  process  against  the  ad- 
ministrator, Clark;  and  in  1878  the  sheriff  of  Chester  county,  under  the  direc- 
tion of  Mrs.  Wright,  levied  upon  the  premises  mentioned  to  satisfy  said  judg- 
ment; whereupon  two  of  the  trustees,  McLure  and  Alexander,  commenced 
action  to  restrain  the  sale  of  this  property,  upon  the  ground,  among  others, 
that  the  administrator  of  Melton,  W.  A.  Clark,  has  assets  sufficient  to  pay 
said  Judgment.  In  the  progress  of  this  case  before  his  honor,  Judge  Press- 
ley,  upon  an  inspection  of  the  record  of  the  case  of  Ann  E.  Wright,  Eixfx,  v. 
C  D.  ifeltont  certain  defects  were  discovered  which,  in  opinion  of  his  honor, 
prevented  the  alleged  judgment  obtained  therein  from  having  a  lien  upon  the 
property  of  the  said  C.  T).  Melton,  the  judgment  debtor.  He  therefore  held 
that  the  plaintiffs  had  no  valid  ground  for  the  relief  asked  in  their  complaint. 
The  plaintiffs  thereupon  took  a  nonsuit  upon  their  own  motion.  After  this 
the  said  trustees  instituted  proceedings  in  the  court  of  common  pleas  for 
Chester  county  to  sell  the  trust  property,  and  change  the  investment,  to  which 
proceeding  Mrs.  Wright  was  not  made  a  party.  Leave  was  granted,  and 
shortly  thereafter,  in  1879,  the  trustees  sold  said  property  to  one  W.  Holmes 
Hardin  for  five  thousand  dollars,  one-third  cash,  and  the  remainder  in  two 
notes,  secured  by  a  mortgage  of  the  premises.  Mr.  Hardin,  the  purchaser, 
had  information  before  his  purchase  of  the  existence  of  the  Wright  judgment, 
but  he  was  advised  by  prominent  attorneys  that  the  trustee's  title  would  be 
good,  and  the  trade  was  completed,  the  trustees  conveying  to  him  without 
warranty.  He  afterwards,  in  1881,  sold  to  the  present  plaintiff  for  $6,000, 
who  bought  with  a  knowledge  of  the  Wright  judgment. 

After  this  Mr.  Clark,  administrator  of  estate  of  C.  D.  Melton,  finding  it  nec- 
essary to  have  the  instruction  of  the  court  in  the  administration  of  said  es- 
tate, filed  a  complaint  to  that  end,  and,  upon  a  call  for  creditors  to  establish 
their  demands,  Mrs.  Wright^s  judgment,  with  other  junior  judgments  more 
than  sufficient  to  exhaust  the  assets,  were  presented.  The  validity  of  this 
judgment  was  contested  by  Mrs.  Mary  B.  Melton,  the  assignee  of  all  of  the 
junior  judgments,  and  by  the  administrator,  on  account  of  certain  defects  ap- 
pearing upon  the  record;  the  defects  being  the  absence  of  the  date  of  the  Judg- 
ment on  the  margin  of  the  form  ular  lodged  in  the  clerk's  office  by  the  attorney 
of  Mrs.  Wright,  and  also  the  absence  of  the  clerk's  official  signature  thereon. 
In  every  other  respect  the  judgment  was  regular,  including  the  entry  in  the 
book  of  "Abstract  of  Judgments."  The  circuit  judge  held,  however,  that 
these  defects  were  fatal,  and  therefore  that  said  alleged  judgment  could  not 
rank  as  a  judgment  in  the  settlement  of  the  estate  of  C.  D.  Melton,  taking 
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priority  according  to  its  date.  On  appeal  to  this  court,  this  holding  was  over- 
ri;Lled,  and  the  judgment  of  Mrs.  Wright  was  sustained  as  a  valid  Judgment, 
and  declared  entitled  to  take  rank  as  a  judgment  against  the  assets  of  the  de- 
ceased debtor.  After  this»  Mrs.  Mary  B.  Melton,  who  had  bought  the  junior 
judgments  against  the  estate  of  her  deceased  husband,  with  the  view,  no  doubt, 
to  protect  herself,  then  bought  the  Wright  judgment  from  Watson,  adminis- 
trator de  bonis  non  of  Dr.  Wright,  Ato.  Wright,  executrix,  having  in  the 
mean  time  departed  this  life.  After  this  purchase,  Mrs*  Mary  B.  Melton,  as- 
signee, directed  that  the  Chester  property  be  levied  upon,  which,  being  done, 
the  plaintiff,  James  0.  Hardin,  purchaser  from  W.  Holmes  Hardin,  commenced 
the  action  below,  asking  an  injunction,  with  other  relief,  upon  the  grounds, 
among  others,  that  the  Wright  judgment  never  had  lien  on  the  premises,  and 
that  the  plaintiff  was  a  bona  fide  purchaser  without  notice.  Judge  Noiitom» 
who  heard  the  case,  made  the  temporary  injunction,  which  had  ^en  granted 
at  the  institution  of  action,  perpetual  as  to  Mrs.  Mary  B.  Melton,  with  costs, 
and  dismissed  the  complaint  as  to  the  other  parties,  McLure,  Alexander,  Clark, 
trustees,  and  the  beneficiaries  under  the  trust  deed.  His  honor,  however,  in 
his  decree,  held  the  Wright  judgment  to  be  valid,  and  with  a  lien  on  the  land. 
He  also  found,  as  matter  of  fact,  that  W.  Holmes  Hardin  bought  with  notice 
of  said  judgment,  though  he  was  misled  as  to  its  validity  by  the  advice  and 
opinion  of  others.  He  did  not  have  notice  of  the  agreement  of  G.  W.  Melton 
to  pay  this  judgment.  He  found,  too,  that  the  plaintiff  bought  with  notice  of 
the  judgment.  But  inasmuch  as  W.  Holmes  Haidin  bought  without  war- 
ranty, and  was  therefore  compelled  to  pay  the  purchase  money  whether  the 
title  was  good  or  not,  his  honor  held  that  in  law  these  facts  made  the  said 
Hardin  occupy,  in  substance,  the  position  of  a  bonaflde  purchaser  without 
notice,  and,  the  plaintiff  having  bought  from  him,  though  with  notice  him- 
self, yet  that  he  was  entitled  to  the  protection  which  W.  Holmes  Hardin  would 
have  been  entitled  as  a  bonaflde  purchaser  without  notice.  Hence  the  order 
that  the  temporary  injunction  be  made  perpetual. 

Mrs.  Mary  B.  Melton,  and  Clark,  administrator,  have  appealed^  raising  sub- 
atantlally  but  one  question,  to- wit,  whether  his  honor  erred  in  holding,  as 
matter  of  law  under  the  facts  found  by  him,  that  W.  Holmes  Hardin  was  a 
bona  flde  purchaser  without  notice,  and  therefore  entitled  to  protection  against 
said  judgment,  which  extended  to  his  vendee,  the  present  plaintiff.  The  re- 
spondent seeks  to  sustain  the  decree  upon  other  grounds  than  that  upon  which 
it  is  based  by  his  honor,  if  that  should  prove  insufficient,  which  grounds  will 
be  noticed  at  the  proper  place  herein. 

First,  as  to  the  question  raised  by  the  appellants.  For  the  defense  of  bona 
fide  purchasers  to  be  effective,  two  things  must  appear:  (1)  The  purchasers 
must  be  without  notice,  and  (2)  he  must  have  paid  the  purchase  money.  Now, 
it  might  be  possible  in  this  case  to  consider  the  purchase  money  as  paid  in 
view  of  the  fact  that  W.  Holmes  Hardin  had  purchased  without  warranty, 
and  was  therefore  bound  beyond  hope.  But  admitting,  for  the  present,  that 
such  a  condition  amounted  to  payment,  yet  what  becomes  of  the  other  neces- 
sary element  in  the  plea,  e.  ^.,  absence  of  notice,  and  which,  perhaps,  is  the 
inost  important  element  in  such  plea.  Could  this  Irresistible  obligation  of  W. 
Holmes  Hardin  to  pay  the  purchase  money,  voluntarily  assumed  by  himself, 
in  face  of  the  fact  that  he  knew  of  the  judgment,  wipe  out  that  knowledge, 
and  enable  him  to  say  that  he  had  no  such  information?  We  cannot  under- 
stand this.  As  matter  of  fact,  his  honor  found  that  Hardin  had  the  knowl- 
edge, and  from  this  finding  there  has  been  no  appeal,  and  we  can  see  no  rea- 
son whatever  why  this  knowledge  would  not  have  its  legitimate  effect  of  de- 
feating the  plea  of  bonaflde  purchasers  without  notice. 

But  again,  even  upon  the  supposition  that  his  honor  was  correct,  could  such 
a  plea  avail  against  a  judgment  legally  valid  and  having  lien  on  the  property, 
as  his  honor  found  as  matter  of  law  this  judgment  to  be?    In  response  to  this. 
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we  need  onlj  cite  Blake  v.  ffeyward,  Bailey,  Eq.  220,  in  which  the  following 
language  is  used:  "The  decree  having  a  legal  Uen  on  the  whole  of  the  tes- 
tator's real  estate,  it  is  unnecessary  to  consider  the  question  made  in  the  de- 
fense set  up,  as  purchaser  for  a  valuahle  consideration  without  notice.  The 
purchaser  took  subject  to  a  legal  lien,  and  are  liable  to  be  divested  by  a  sale 
under  the  decree.  The  complainant  has  a  legal  title  to  enforce  his  decree,  and 
the  defendants  have  but  an  equity  to  oppose  it,  and  he  must,  of  course,  fail. 
The  plea  of  purchaser  for  a  valuable  consideration  without  notice  can  never 
prevail  against  a  legal  title  to  which  there  is  no  obstacle  to  a  recovery  at  law. 
It  is  only  a  protection  against  an  equity."  This  was  said  in  a  case  in  which 
a  decree  in  equity  for  the  payment  of  money  was  claimed  to  be  enforced  against 
a  bona  fide  purchaser  without  notice.  Here  a  judgment  of  law,  with  a  valid 
lien,  as  held  by  his  honor,  is  attempted  to  be  enforced  as  against  one  who 
makes  the  same  defense  as  above.  We  think  Blake  v.  Heytoardf  supra,  is 
conclusive,  even  upon  the  assumption  that  the  defense  claimed  is  made  out. 
See,  also,  Loumdes  v.  Pinckney,  2  Strob.  Eq.  47. 

This  brings  us  to  the  respondent's  grounds.  He  conten^a,  first,  that  the 
Wright  judgment  never  had  lien  on  the  Chester  property,  on  account  of  the 
defects  mentioned,  and  that  the  decree  perpetuating  the  injunction  may  be 
sustained  on  that  ground.  In  the  case  of  Clark  v.  Afelton,  19  S.  0.  498,  the 
question  involved  was  whether  the  Wright  judgment  was  a  judgment  against 
the  estate  of  the  deceased  debtor,  and  entitled  to  priority  from  its  date  in  the 
administration  of  the  assets  by  the  administrator,  and  the  question  raised 
here,  it  is  true,  was  not  directly  and  distinctly  presented,  nor  was  it  so  de- 
cided. But  in  discussing  the  subject  of  the  defects,  the  court  to  some  extent 
considered  the  general  effect  of  the  omission  of  the  clerk  to  date  and  sign  the 
formular  which  had  been  lodged,  and  intimated,  at  least,  that  in  view  of  the 
tsjct  that  said  judgment  had  been  entered  in  the  ''Book  of  Abstracts  of  Judg- 
ments,*' with  the  date,  the  amount,  the  names  of  the  parties,  etc..  also  en- 
rolled, in  fact  everything  complete  except  the  omissions  stated,  that  it  was  a 
valid  judgment,  even  as  to  third  parties.  On  this  subject  the  court  said: 
"And  even  as  to  third  parties,  while  the  date  and  the  official  signature  of  the 
clerk  would  best  authenticate  the  judgment,  and  put  it  beyond  dispute,  yet  as  to 
its  effects,  as  valid,  the  filing  is  the  main  matter;  when  entered  and  filed  in  the 
proper  office,  its  existence  could  be  as  well  ascertained  without  the  date  and 
signature  as  with  them.  The  entering  and  filing  are  the  essential  facts,  and 
whether  this  had  taken  place  at  a  particular  time  could  be  discovered  by  an  ex- 
amination of  the  office,  as  certainly  where  the  formular  had  not  been  dated 
and  signed  as  if  these  things  had  been  done.'*  And  again :  ''The  act  of  1839 
does  not  declare  that  judgments  not  dated  and  signed  shall  be  void.  It  sim- 
ply directs  the  clerk  to  date  and  sign.  ♦  ♦  ♦  It  would  be  a  most  strin- 
gent construction  to  hold  that  because  of  such  omission  the  whole  proceeding 
was  void."  And  especially  so  we  would  add  when  all  other  requirements 
had  been  complied  with,  to-wit,  entry  in  the  book  of  Abstracts  of  Judgments, 
enrollment,  etc.  "This  we  cannot  suppose  was  the  object  of  the  act.  On  the 
contrary,*  we  are  of  opinion  that  the  omission  here  was  a  mere  irregularity  in 
a  matter  not  vital  to  the  judgment,  but  simply  directory  to  the  clerk,  and 
may  be  corrected  at  any  time;  citing  Farrar  v.  Carmichaeh  I  Brev.  392,  and 
Harrison  v.  Manvfojaturing  Co.,  10  S.  0. 278."  But  because  of  the  fact  that 
this  question  was  not  directly  involved  in  this  previous  case,  we  have  listened 
to  and  considered  the  argument  made  here  on  it,  as  upon  a  new  proposition. 
We,  however,  see  no  reason  to  change  our  opinion  as  then  intimated. 

The  object  of  the  act  in  requiring  the  formulated  judgment  to  go  into  the 
clerk's  office  was  to  give  notice  to  the  world  of  the  lien  which  had  been  es- 
tablished, so  that  third  parties  might  deal  with  the  property  without  peril, 
and  also  to  enable  the  judgment  creditor  to  make  his  money  hjfi.fa.  We 
cannot  see  how  these  objects  would  be  interfered  with  by  the  omission  on  the 
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part  of  th«  xAKtk  to  date  and  sign  this  formular,  when  it  was  lodged,  enrolled, 
and  entered  in  the  Abstracts  of  Judgments,  with  date,  amount,  and  all  othisr 
requisites*  As  was  said  in  the  other  case,  it  could  have  been  as  easily  found, 
upon  an  eicamination  of  the  oflSce,  without  the  date  and  signature  as  with 
them.  The  act  of  1712,  or  statute  of  frauds,  we  do  not  think  has  any  appli- 
cation to  this  case.  That  was  intended  to  prevent  judgments  from  dating 
baclc  to  the  term  as  to  intermediate  purchasers  when  entered  afterwards. 
This  case,  we  think,  turns  upon  the  act  of  1839,  as  to  the  duties  of  the  clerk. 

The  respondent  contends,  second,  that  if  the  judgment  ever  had  lien,  it  was 
lost  when  it  was  established  against  the  estate  of  the  deceased  debtor  under 
the  call  for  creditors,  by  the  doctrine  of  merger.  It  may  be  true  that  when  a 
judgment  creditor  comes  in  under  such  a  call  that,  his  lien  on  the  assets  being 
administered,  the  proceeds  of  property  over  which  he  may  have  a  lien  or  oth- 
erwise may  be  regarded  as  abandoned,  but  he  is  compensated  by  being  enti- 
tled to  be  paid  according  to  the  date  of  his  judgment,  and  therefore  is  no  way 
injured.  But  to  say  that  this  lien  over  all  of  the  property  of  the  debtor,  real 
and  personal,  whether  the  subject  of  administration  or  not,  is  also  lost,  is  a 
startling  proposition,  and  one  which  we  think  is  without  support  in  the  de- 
cided cases.  The  cases  of  Manigault  y.  Deas,  Bailey,  Eq.  297,  and  Boyoe  v» 
Boyce^  5  Bich.  £q.  263,  relied  on  by  respondent,  do  not  go  to  this  extent. 

A  third  ground  of  respondent  is  that  the  payment  of  S500  by  the  clerk  of 
the  court  to  Mrs.  Wright  for  his  omission  of  duty  estops  the  claim  that  the 
judgment  had  lien.  We  cannot  agree  to  this.  If  the  judgment  had  lien  not- 
withstanding the  default  of  the  clerk,  we  do  not  understand  how  the  pay- 
ment of  the  $500  by  the  clerk  could  vacate  it.  The  clerk  seems  to  have  paid 
this  voluntarily,  and  without  suit,  and  it  may  be  that  he  was  not  responsible. 
At  all  events,  this  was  a  matter  between  himself  and  Mrs.  Wright,  and  with 
which  the  Hardins  had  no  concern.    They  had  bought  before  this. 

Fourth.  Bespondent  contends  '*that  if  any  lien  existed  under  the  Wright* 
Melton  judgment,  the  conduct  of  Mrs.  Wright,  and  her  attorney,  Maj.  Hart» 
would  estop  her,  and  does  estop  M.  B.  Melton,  her  assignee,  from  enforcing 
the  same."  And  the  facts  are  detailed  in  the  argument  of  counsel  upon 
which  this  position  is  based.  Among  these  facts  we  find  that,  shortly  after 
G.  W.  Melton  had  conveyed  the  property  to  trustees  for  his  wife  and  children, 
Mrs.  Wright  caused  a  levy  to  be  made  to  the  end  of  enforcing  the  lien  of  her 
Judgment.  A  bill  was  filed  by  the  trustees  to  restrain  this  sale.  The  plain- 
tiff took  a  nonsuit  on  his  motion,  upon  the  circuit  judge  expressing  the  opin- 
ion that  they  had  no  cause  of  action,  for  the  reason  that  in  his  opinion  Mrs. 
Wright  could  not  sell  the  land.  To  this  the  attorney  of  Mrs.  Wright  pro- 
tested. After  this  the  trustees  sold  to  W.  Holmes  Hardin  without  warranty, 
Mr.  Hardin  being  informed  by  Mr.  McLure  of  the  cloud  of  the  judgment. 
But  Mrs.  Wright  in  no  way  contributed  to  this  sale.  Shortly  after  Holmes 
Hardin  sold  to  the  plaintiff  without  any  agency  of  Mrs.  Wright.  Mrs.  Wright 
had  her  judgment  revived  twice  after  the  above  purchases,  and  when  the 
creditors  of  the  estate  of  Melton  were  called  in,  under  the  action  instituted 
by  his  administrator  long  after  said  purchases,  the  judgment  was  presented 
and  payment  claimed.  In  the  mean  time,  the  opinion  being  entertained  by 
many  that  the  judgment  was  not  a  valid  judgment  so  as  to  bind  this  property* 
Mrs.  Wright,  through  her  attorney,  claimed  damages  from  the' clerk,  and  was 
paid  $500.  Now,  what  is  there  in  these  facts  to  constitute  an  estoppel,  for 
the  protection  of  a  purchaser,  who  purchased  before  most  of  them  occurred^ 
and  without  any  consultation  with  Mrs.  Wright?  An  estoppel  by  conduct 
is  some  act  which  the  party  estopped  ought  not  to  have  done,  or  some  omis- 
sion to  act  when  he  ought  to  have  acted,  misleading  the  party  claiming  the 
protection,  and  which  induced  him  to  his  injury  to  take  the  step  attempted  to 
t)e  vacated.  Wherein  did  Mrs.  Wright  or  her  attorney  mislead  W.  Holmes. 
Hardin  or  the  plaintiff  in  their  purchases?    She  seems  to  have  been  persist- 
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ent  from  the  beginning  to  the  end  in  trying  to  enforce  the  collection  of  her 
Judgment.  First  she  levied  on  the  property,  and  protested,  through  her 
attorney,  that  the  plaintiffs  in  the  bill  whicli  they  filed  to  restrain  her  sale 
should  take  a  nonsuit,  on  the  ground  stated;  then  she  had  the  judgment  re- 
newed twice;  then  she  presented  it  at  the  proposed  settlement  of  the  estate; 
then  an  effort  was  nuide  to  compel  her  to  follow  the  trust  fund,  the  proceeds 
of  the  land,  which  was  decided  could  not  be  done.  In  what  way  have  the 
Hardins  been  injured  by  anything  done  by  her?  What  act  of  hers,  or  what 
omission  to  act,  induced  either  of  them  to  buy  the  land?  None  whatever. 
W.  Holmes  Hardin  bought  relying  entirely  upon  the  opinion  of  others  than 
Mrs.  Wright.  He  inquired  as  to  the  title,  and,  being  advised  that  it  would 
be  good  notwithstanding  the  cloud  over  it,  he  purchased,  and  that,  too,  without 
.warranty.  He  has  been  unfortunate,  but  we  do  not  see  that  he  has  any  cause 
to  complain  of  Mrs.  Wright  We  think  that  Mrs.  Mary  B.  Melton,  her  as- 
signee, stands  in  her  shoes,  and  has  all  of  her  rights. 
It  is  the  judgment  of  this  court  that  the  judgment  below  be  reversed. 

MoIVEB  and  MoGk>WAN,  JJ.,  concur. 

^^  ^  ^'  "^  StaUb  v.  Madden. 

(Supreme  Court  of  South  CaroUma.   February  1, 1888.) 

OoinnuGTs— ViOLjiTioN  of— 'Indictmsmt— Jubisdiotioh. 

A  trial  justice,  whose  jnrisdiotlon  in  criminal  cases,  under  Rev.  St  B.  C.  S  828,  ex- 
tends only  to  offenses  punishable  by  fine  not  ezoeedink  $100,  and  Imprisonment  not 
ezoeeding  80  days,  has  no  jurisdiction  of  the  offense  dr  violating  a  written  oontraot 
for  farmlabor,  under  section  3081,  Qen.  St.,  providing  that  persons  so  offending 
shall  be  liable  to  flne  or  imprisonment  according  to  the  gravity  of  the  offense,  as 
that  statute  fixes  no  limit  to  the  punishment,  but  leaves  it  solely  to  the  discretion  of 
the  court 

Appeal  from  general  sessions  circuit  court  of  Abbeville  county;  Kkrshaw, 
Judge. 

Harriet  Madden  was  charged  with  violating  a  written  contract  contrary  to 
Gen.  St.  S.  C.  §  2084.  From  a  conviction  before  a  justice*  defendant  appealed 
to  the  circuit  court,  which  dismissed  her  appeal.  She  now  appeals  to  this 
court. 

W.  JT.  Graydon  and  Mr.  Giles,  for  appellant,    ifr.  Orr,  for  the  State. 

Simpson,  C.  J.  The  appellant  was  indicted  before  a  trial  justice  in  Abbe- 
ville county  upon  a  charge  of  violating  a  written  contract  on  the  farm  of  one 
Mrs.  Nichols,  contrary  to  the  statutes  in  such  cases  made  and  provided. 
This  charge  was  contained  in  the  affidavit  upon  which  the  warrant  of  arrest 
was  issued,  and  in  which  said  affidavit  was  set  out,  as  follows:  '*That  on  the 
eleventh  day  of  March,  1886,  on  the  farm  of  Mrs.  Nichols,  in  the  county  and 
state  aforesaid,  one  Harriet  Madden  did  violate  a  written  contract,  contrary 
to  the  statutes  in  such  cases  made  and  provided."  The  defendant  pleaded 
guilty,  and  was  sentenced  to  pay  a  flne  of  two  dollars  and  costs,  or  be  impris- 
oned ten  days  in  the  county  jail.  The  defendant  appealed  to  the  circuit  court 
upon  several  grounds  not  necessary  to  be  mentioned  here.  It  appeared  that 
the  agreement  between  the  parties  upon  which  the  indictment  was  founded 
was  to  the  effect  that  Mrs.  Nichols  agreed  to  pay  the  defendant  9S0  for  her 
services  from  the  fourth  January,  1886,  to  the  first  of  January^  1887,  the  de- 
fendant to  be  responsible  for  anything  that  might  be  lost,  injured,  or  de- 
tfttoyed  by  her  carelessness  or  neglect,  and  for  all  time  lost  either  from  sick- 
ness'6r  otherwise;  the  said  defendant  agreeing  to  obey  all  orders  given  by 
Mrs.  Nichols  or  her  agent.  The  precise  character  of  the  services  was  not 
mentipned  in  the  agreement  further  than  as  abpve.  One  of  the  grounds  of 
appeal  Ito  the  circuit  court,  however,  stated  that  the  services  contracted  for 
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were  not  those  of  a  fonn  laborer,  but  of  a  cook,  and  therefore  that  section 
2084,  Gren.  St.,  did  not  apply.  This  appeal  was  dismissed  by  the  circuit  judge. 
who  held,  after  the  plea  of  guilty  to  the  charge  of  violating  a  written  contract, 
contrary  to  the  statutes  made  and  provided,  at  the  farm  of  Mrs.  Nichols,  that 
defendant  must  be  presumed  to  have  admitted  that  the  contract  was  such  as 
that  referred  to  in  said  statutes.  He  also  held  that  the  trial  justice  had  juris- 
diction. From  this  order  dismissing  the  appeal  to  the  circuit  court  the  case 
is  here  on  appeal,  raising  the  questions — First,  that  his  honor  erred  in  hold- 
ing that  the 'contract  in  the  case  was  such  a  contract  as  is  contemplated  in 
section  2084,  Gen.  St.;  seeund,  that  the  trial  justice  had  Jurisdiction;  and 
third,  that  section  2084,  Gen.  St.,  was  constitutional. 

Froin  the  view  which  we  take  of  the  case,  it  is  hardly  necessary  to  discuss 
any  of  these  questions  except  the  second,  to- wit,  the  jurisdiction  of  the  trial 
Justice  in  such  cases.  Section  2084,  Gen.  St.,  provides,  in  substance,  that,  if 
the  violation  of  the  contract  be  by  a  laborer  or  laborers,  such  person  or  per- 
sons so  offending  shall  be  liable  to  fine  or  imprisonment,  according  to  the 
gravity  of  the  offense,  upon  conviction  before  a  trial  justice  or  a  court  of  com- 
petent Jurisdiction.  The  jurisdiction  of  a  trial  justice  in  criminal  cases  ex- 
tends to  those  only  in  which  the  punishment  has  been  fixed  by  act  to  fines  not 
exceeding  $100,  and  to  imprisonment  not  exceeding  80  days.  Under  this  act, 
while  fine  and  imprisonment  constitute  the  punishment,  yet  there  is  no  limit 
fixed.  This  is  left  to  the  discretion  of  the  officer,  qualified  only  by  the  gravity 
of  the  offense.  We  do  not  see  that  the  trial  justice  is  at  all  restrained  except 
by  his  own  judgment  as  to  the  character  and  gravity  of  the  offense.  It  is  true 
that  in  many  cases  he  might  find  that  the  offense  would  not  warrant  or  de- 
mand a  punishment  greater  than  that  which  belongs  to  his  Jurisdiction,  and 
he  might  not  in  such  cases  affix  a  greater  punishment,  but  he  would  not  be 
thus  restrained  by  any  law  declaring  that  no  greater  punishment  could  be  or- 
dered. On  the  contrary,  the  act  permits  him  to  inflict  punishment  of  the 
character  mentioned  without  limit;  and  his  jurisdiction,  so  far  as  the  act  is 
ooncemed,  goes  to  the  extent  of  its  provisions.  The  offense  is  not  divided 
into  classes  with  limited  punishment  as  to  one,  over  which  the  trial  justice  is 
to  have  jurisdiction,  and  the  other,  under  the  jurisdiction  of  the  court  of  ses- 
sions. But  it  is  one  and  entire,  with  no  precise  punishment  annexed,  and  no 
class  of  cases  where  the  trial  justice  is  confined  to  the  limit  of  $100  fine  and 
SO  days'  imprisonment.  We  think  that  the  principle  laid  down  in  the  recent 
case  of  State  v.Jmkin$,  (MSS.)  1 S.  E.  Bep.  437,  is  applicable  here,.and  that 
this  demands  that  the  judgment  below  should  be  reversed.  It  is  the  judg>> 
ment  of  this  court  that  the  judgment  below  be  reversed  on  the  ground  stated 
hereinabove. 

MoIvER  and  MoGowaiy,  JJ.,  concur. 

(28  8.  C.  68)  ^  — 

Golson  «.  HoUiAN. 

{Swpreme  Ocv/rt  of  Sfmth  CofroUna,    February  1, 1B88.) 

OoHTsicFT— BmroBOSHXOT  OF  Obdbb  or  Ck>UBT— OoNSTiTunoKAl*  Law— iMnoBOifiEBra 

FOB  Debt. 

In  a  suit  bronffht  agalxiBt  an  ezecator  to  state  and  settle  his  fiduciary  acooontB. , 
the  amount  witn  whioh  he  was  chargeable  was  ascertained,  and  an  order  served 
upon  him  to  pay  it  over  to  the  master.  He  refused  to  pay,  and  ignored  the  order, 
tmon  the  return  of  a  rule  to  show  oauae  for  the  oontempt,  an  order  was  entered  for 
h&  arrest  and  oommitment  to  jail  until  he  should  pay  the  debt  to  the  master,  or  l)e 
discharged  by  due  course  of  law.  HeUL  that  although  defendant  was  punishable 
for  the  contempt,  the  commitment  was,  m  effect,  an  imprisonment  for  debt,  in  vio- 
lation of  Ck>nst.  S.  C.  art.  1,  S  SO. 

Appeal  from  common  pleas  circuit  court  of  Orangeburgh  county;  Aldbioh, 
Judge. 
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Upou  a  commitment  for  contempt  of  defendant,  Augustas  Holman,  for  dis- 
obeying the  orders  of  tlie  court  in  the  suit  of  Susan  Golson  against  him  as  ex- 
ecutor of  the  will  of  William  Golson,  deceased.    Defendant  appeals. 

Thomas  M,  Raysor  for  appellant.  Lathrop  di  Wannamaker,  for  respond- 
ent. 

Simpson,  C.  J.  The  appellant,  Holman,  was  sued  for  an  accounting  as  ex- 
ecutor of  the  will  of  William  Golson,  deceased,  by  the  respondent,  the  widow 
of  the  said  Grolson,  and  the  sole  legatee  under  his  will.  The  appellant,  though 
duly  served  with  the  summons  and  complaint,  failed  to  answer  or  appear. 
At  the  May  term  of  the  court,  1886,  for  Orangeburgh  county,  in  which  the  ac- 
tion was  brought,  his  honor.  Judge  Witherspoon,  on  motion,  referred  the 
case  to  the  master,  directing  him  to  take  an  accounting,  and  requiring  the  ap- 
pellant to  produce  before  said  master,  upon  oath,  all  the  books,  papers,  ac- 
counts, deeds,  and  other  writings  in  his  custody  and  relating  to  the  estate  of 
the  said  William  Golson,  deceased;  and  also  that  creditors  be  called  in.  Un- 
der this  order  the  master  gave  notice  of  a  reference  by  order  for  the  sixteenth 
day  of  September,  1886,  in  which  the  appellant  was  directed  to  appearand 
account,  producing  all  papers,  books,  etc.,  in  his  custody  and  control  relating 
to  the  said  estate.  To  this  reference  the  appellant  again  failed  to  appear. 
The  accounting,  however,  proceeded,  and  the  master  found  a  balance  against 
the  appellant  of  eight  hundred  eighty-eight  dollars  and  twenty-eight  cents, 
($888.28,)  on  the  first  of  January,  1887,  a  statement  of  which  accounting  was 
made  up  and  annexed  to  the  master's  report  to  the  court.  The  report  also 
brought  to  the  attention  of  the  court  the  fact  that  appellant  had  been  sid judged 
in  contempt  of  the  probate  court  in  failing  to  make  returns,  and  to  produce 
his  books  and  papers,  under  an  order  directing  him  to  do  so.  The  report  of 
the  master  was  confirmed  by  his  honor.  Judge  Hudson,  who,  in  addition  to 
this  confirmation,  adjudged  that  the  appellant  should  pay  to  the  master  the 
said  sum  of  $888.28,  within  60  days  after  personal  service  of  said  order,  and 
that,  upon  said  payment,  he  should  be  discharged  from  all  further  account- 
ing as  executor.  The  appellant  failed  to  make  the  payment  ordered,  and  his 
honor.  Judge  Eraser,  at  the  May  term  of  the  court,  1887,  upon  its  being 
made  to  appear  that  a  duly-certified  copy  of  the  order  supra  of  Judge  Hudson 
had  been  personally  served  upon  said  appellant,  and  that  he  had  failed  to  com- 
ply therewith,  ordered  the  appellant  to  show  cause  before  the  court,  on  the 
first  day  of  the  next  term,  why  he  should  not  be  attached  for  a  contempt,  for 
said  failure.  A  copy  of  this  order  was  served  on  the  appellant,  and  the  ap- 
pellant failing  to  appear  and  show  cause  at  the  said  next  term,  his  honor. 
Judge  Aldrich,  presiding,  in  the  absence  of  appellant,  ordered  the  rule  to  be 
made  absolute,  and  that  the  sheriff  dp  forthwith  attach  the  said  appellant  and 
commit  him  to  the  common  jail,  there  to  be  safely  kept  until  he  should  pay 
over  to  the  master  the  said  sum  of  $888.28,  as  required  .by  the  judgment  of  the 
court,  or  until  he  thence  be  discharged  by  due  course  of  law.  Under  this  or- 
der the  appellant  was  arrested  and  committed  to  jail,  where  he  is  still  impris- 
oned. From  this  order  he  has  appealed,  upon  several  exceptions,  which  will 
be  found  in  the  case;  the  main  ground  being  that  his  honor  erred  in  commit- 
ting the  appellant  to  jail  until  the  sum  of  money  in  question  was  paid  to  the 
master,  the  appellant  contending  that  this  was  a  mere  debt  collectible  by  judg- 
ment and  execution,  and  that  his  imprisonment  vintil  he  paid  this  debt  was 
in  violation  of  section  20,  art  1,  Const. ;  and  further,  that  his  honor  had  no 
power,  under  the  rule  for  contempt,  to  do  more  than  to  impose  a  fine  with 
imprisonment  upon  failure  to  pay  said  fine. 

There  is  no  doubt  that  appellant  was  in  contempt  in  failing  to  obey  the  or- 
der of  his  honor.  Judge  Witherspoon.  requiring  him  to  pr^uce  before  the 
master  all  books,  etc.,  in  his  custody  relating  to  the  estate  of  which  he  was 
the  executor,  on  the  accounting  order.    This,  however,  was  not  involved  in 
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the  immediate  proceeding  before  the  conrt,  as  the  rule  ordered  by  Judge 
Fbaseb  was  not  based  upon  this  failure.  No  doubt,  also,  that  prima  facie, 
he  was  in  contempt  in  not  appearing  and  answering  the  rule  issued  by  Judge 
Fraseb,  without  regard  to  the  question  whether  the  sum  of  money  found 
against  him  could  be  enforced  by  a  direct  order  requiring  him  to  pay  it  to  the 
master  or  not,  or  whether  it  was  collectible  only  by  judgment  and  execution. 
An  order  had  been  made  by  a  court  having  jurisdiction  of  the  matter.  This 
order  he  had  utterly  disregarded  and  Ignored,  and,  whether  within  the  power 
of  the  judge  to  make  it  or  not,  when  served  with  a  rule  to  show  cause  why  he 
should  not  be  attached  for  contempt  in  disobeying  it,  it  was  his  duty  to  ap- 
pear, and  then  and  there  make  the  question  of  ultra  vires,  if  so  advised.  This 
order,  however,  the  appellant  failed  to  notice,  and  his  honor,  Judge  Aldrich, 
"because  of  said  failure  to  appear  and  show  cause,"  made  the  rule  absolute, 
and  granted  the  order  appealed  from.  Doubtless,  too,  he  was  in  contempt 
prima  facie,  for  failing  to  notice  the  order  of  Judge  Hudson  which  required 
.  him  to  pay  over  to  the  master  the  amount  found  due.  Judge  Hudson  had 
jurisdiction  in  the  case  in  which  this  order  was  granted.  It  was  not  appealed 
from,  nor  were  any  steps  taken  by  the  appellant  here  to  have  it  vacated.  Un- 
der these  circumstances,  he  was  not  warranted  in  disregarding  and  ignoring 
it,  whether  erroneously  granted  or  not.  For  the  time  l^ing,  at  least,  it  was 
the  order  of  a  competent  court,  in  a  case  in  which  said  court  had  jurisdiction, 
and  to  which  the  appellant  was  a  party,  and  at  the  hearing  of  which  he  could 
have  been  present,  had  he  so  desired.  It  was  his  duty  either  to  have  obeyed, 
appealed,  or  in  some  other  way  moved  to  set  aside.  He  could  not  fold  his 
arms  and  remain  silent.  This  was  a  contempt  to  which  no  court  could  submit ; 
and  the  order  to  show  cause  was  not  only  proper,  but  essential,  and  necessary  for 
the  preservation  of  the  dignity  of  the  court,  and  for  the  proper  administration  of 
justice.  "Where  one  is  served  with  an  order  apparently  valid,  he  must  obey 
it,  or  at  once  move  to  correct  it;  *  *  *  and,  on  motion  to  commit  him 
for  contempt  in  disobeying  the  order,  the  only  issues  to  be  considered  are  the 
excuses  for  disobeying  it,  and  the  regularity  of  the  proceedings  hadtmder  the 
order  by  the  party  seeking  to  procure  the  process  for  a  contempt. "  Hilton  v. 
Patterson^  18  Abb.  Fr.  245.  "  An  order  for  an  in  j  unction,  etc.,  however  errone- 
ously or  irregularly  obtained,  must  be  implicitly  observed  so  long  as  it  exists. 
A  party  affected  by  it  cannot  disregard  it  or  treat  it  as  a  nullSy,  but  must 
have  it  discharged  on  proper  application.  A  man  who  does  not  obey  it  to  the 
letter,  so  long  as  it  exists,  is  guilty  of  a  contempt,"  etc.  Kerr,  In  j.  238.  And 
in  Barle  v.  Stokes,  5  S.  C.  339,  wiiere  a  party  had  been  committed  because  he 
had  refused  to  be  sworn  touching  his  property,  although  it  was  admitted  that 
the  order  had  been  obtained  irregularly,  this  court  said:  "The  defendant  could 
not  treat  the  order  as  a  nullity,  and  disregard  it.  It  was  made  by  the  court 
of  common  pleas  in  term;  and  even  if  the  authority  of  the  court,  as  regards 
orders  of  that  class,  is  to  be  regarded  as  founded  on  stated  powers  that  must 
be  strictly  pursued,  still  that  order,  being  made  by  a  court  of  general  original 
jurisdiction,  the  presumption  that  it  was  rightfully  done,  arising  out  of  the 
nature  of  the  powers  of  the  court,  could  only  be  removed  on  a  proper  applica- 
tion to  vacate  the  rule.  The  defendant  is  not,  therefore,  in  a  position  to  as- 
sert the  invalidity  of  the  original  order. ** 

Now,  it  is  not  entirely  clear  upon  what  ground  Judge  ALmiicH  made  the 
rule  absolute,  and  ordered  the  arrest  of  the  appellant, — whether  because  ap- 
pellant had  disobeyed  the  order  of  Judge  Hudson  directing  him  to  pay  the 
money  to  the  master,  or  because  he  had  ignored  the  order  of  Judge  Fraser 
to  show  cause  why  he  should  not  be  attached  for  disobeying  said  order,  both 
of  which  orders  he  had  utterly  ignored.  Appellant's  counsel  has  assumed  in 
his  argument  that  Judge  Aldrich's  order  was  based  upon  appellant's  refusal 
to  obey  the  order  of  Judge  Hudson,  and  he  contests  the  legality  of  said  order, , 
on  the  ground  that  such  an  order  under  the  modem  equity  practice  was  un-  * 
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authorized.  Doubtless  appellant's  counsel  is  correct  as  to  the  basis  of  the  or- 
der of  Judge  Aldbich»  and  possibly  he  may  be  correct  as  to  the  modem 
equity  practice  of  enforcing  money  decrees.  But  in  our  view  of  this  case, 
this  last  question  cannot  be  raised  here  by  the  appellant,  on  the  authority  of 
the  cases  cited  supra,  and  especially  the  case  of  Earle  v.  Stokes,  supra;  no 
appeal  or  motion  of  any  kind  to  vacate  said  order  having  been  taken  at  the 
time  it  was  made.  Nor  do  his  exceptions  in  his  appeal  here  question  directly 
the  propriety  or  legality  of  the  order  of  Judge  Hudson.  We  do  not,  there- 
fore, regard  that  order  as  before  us.  But  the  question  is,  was  the  order  of  ar- 
rest and  commitment  until  the  money  was  paid  to  the  master  such  an  order 
as  the  contempt  warranted?  It  was  said  in  the  case  of  Earle  v.  Stokes,  «tt- 
pra:  '*That  the  court  of  common  pleas  has  always  had  power  to  enforce  obe. 
dienceto  its  lawful  mandates  by  imprisonment  until  compliance,**  except  in 
cases  where  the  constitution  interferes  with  this  right  by  forbidding  impris- 
onment for  debt,  thereby  rendering  illegal  an  order  of  imprisonment  intended 
to  enforce  the  payment  of  a  debt.  Now,  the  order  of  Judge  Aldbioh  com- 
mits the  appellant  to  the  common  Jail  until  the  amount  found  due  the  estate 
of  his  testator  is  paid  over  to  the  master;  and  it  seems  to  us  that  the  intent 
of  the  order  of  imprisonment  was  to  secure  and  enforce  the  payment  of  this 
debt,  and  in  that  view  was  imprisonment  for  debt,  in  violation  of  the  consti- 
tutional inhibition  on  that  subject,  and  therefore  to  that  extent  erroneous. 
No  doubt  the  appeUant  was  in  contempt,  and  he  is  subject  to  punishment 
therefor,  but  not  to  imprisonment  for  the  debt  which  had  been  established 
against  him. 

It  is  tlie  judgment  of  this  court  that  the  judgment  below  be  reversed,  and 
that  the  case  be  remanded  for  such  further  proceeding  as  to  the  court  below 
may  seem  advisable  in  the  matter  of  the  contempt  of  Uie  appellant. 

MoItsb  and  MoQowan,  JJ.,  concur. 
m  8.  o.  4) 


Statb  0.  Adi:»t. 

(Supreme  Otnmt  of  South  Carolina.   February  1,  1S88.) 

GanairAii  Law— Inwauunows   Omnow  on  TMrmoirr. 

On  indiotmont  for  murder,  the  judge  in  hJM  charge  OBlled  attention  to  thft  fast 
that  the  prisoner,  who  had  testified  inhis  own  behalf,  was  swearinff  for  his  own  life, 
and  asked  **whettier  there  was  one  in  a  thousand  who,  under  snon  otrciimstanoes. 
oould  resist  the  inclination  to  sway  from  the  truth;**  and,  speaking  further  ox 
the  prisoner,  said:  **He  himself,  as  you  see,  is  a  one>armed  man,  and  says  he  is 
otherwise  weakly  from  bad  health.  He  is  not  a  large  man.  Now,  gentlemen,  you 
are  bound  to  ask  precisely  this  question:  *If  that  strong,  pow^ul  man  knoc&ed 
him  down  senselees  on  the  gpround,  and  was  foUowlng  it  up  m  such  a  way  as  to  en- 
danger life,  or  inflict  serious  bodily  harm,  oould  that  possibly  have  happened  with- 
out serious  bodily  harm  having  been  inflicted  upon  nimi*  **  Heid,  tms  language 
amounted  to  charging  the  juzyin  matters  of  faoi  in  violatioa  of  Const.  S.  O.  art 
4,186. 

'  Appeal  from  general  sessions  circuit  court  of  Lexington  countj;  Fbsssly^ 
Judge. 

The  respondent  was  indicted  and  convicted  for  murder,  and  appealed  therO' 
from,  on  exceptions  to  the  charge. 

Meetser  dk  MuUer  and  8.  W.  Melton,  for  appeUant.  Mr.  Solicitor  Neison, 
for  the  State. 

McGowAN,  J.  The  defendant  was  indicted  for  the  murder  of  Josephus 
Swygert  at  a  barbacue  dinner  given  on  the  premises  of  one  Risenger,  of  Lex- 
ington county,  in  August,  ISSS.  There  is  before.us  no  "case  settled,"  but 
instead,  all  the  voluminous  testimony,  just  as  it  was  delivered  on  the  stand. 
Briefly,  it  appeared  that  the  deceased  was  one  of  those  who  had  provided  the 
barbacue  4uiner,  and  the  defendant,  a  neighbor*  was  present  as  a  patron.    It 


Digitized  by 


Google 


S.  C]  BtATB  V,  AODT.  815 

did  not  appear  thai  there  had  been  any  previoas  quarrel  between  the  parties; 
but  during  the  day,  when  the  deceased  was  at  the  pit,  where  the  meat  was  be- 
ing roasted,  the  defendant  was  seen  to  lean  on  him,  so  as  to  provoke  the  re- 
mark, ''Don't  push  me  into  the  hot  ashes;"  and  at  another  time  he  put  his 
hand,  as  if  playfully,  upon  the  shoulders  of  the  little  daughter  of  deceased, 
and  acted  as  though  he  was  going  to  push  her  into  the  pit.  Towards  the  close 
of  the  feast  the  defendant  approached  J.  C.  Swygert,  a  brother  of  the  deceased, 
at  the  lemonade  stand,  and  proposed  ''to  buy  a  piece  of  pork."  He  was  told 
that  the  deceased,  who  was  at  the  meat  table,  would  sell  it  to  him,  but  he  de- 
clined making  application  to  him;  wherenpon  the  brother  went  with  him  to 
the  carving  table,  where  the  deceased  was,  and  said  to  him:  "Dixon  [defend- 
ant] wishes  to  buy  a  piece  of  pork. "  He  was  told  the  pork  was  out,  but  there 
was  a  very  nice  piece  of  beef.  This  the  defendant  declined  to  take,  and  took 
up  from  the  table  a  piece  of  mutton,  and  commenced  crying  it  aloud,  as  if 
selling  it  at  auction  to  the  highest  bidder.  The  deoeased  said,  "Stop  that;  I 
don't  want  any  foolishness  here."  Whereupon  the  defendant  dropped  the 
piece  of  meat,  and  retired,  saying,  as  he  went:  "If  you  want  anything  come 
out  here;"  or  something  of  that  character.  The  deceased  did  follow  him,  and 
knocked  him  down  with  bis  fist,  and  as  the  defendant  rose  or  was  in  the  act 
of  rising,  he  drew  from  his  pocket  a  pistol,  and  discharged  it  at  the  deceased 
several  times;  two  of  the  shots  taking  effect  on  his  body  and  killing  him  al- 
most immediately.  The  deceased  was  a  stout  muscular  man,  and  the  defend- 
ant was  more  feeble,  and  had  but  one  arm.    The  plea  was  sdf-defense. 

After  much  testimony,  the  case  was  submitted  to  the  jury,  and  under  the 
charge  of  the  judge,  which  should  appear  in  full  in  the  report  of  the  case,  they 
found  the  defendant  "guilty  of  manslaughter,"  and  he  appeals  to  this  court 
upon  fourteen  exceptions,  which  are  also  in  the  brief;  but  from  the  view 
which  the  court  takes,  it  will  not  be  necessary  to  state  any  of  them  here,  ex- 
cept the  last  seven,  which  are  as  follows:  "(8)  Because  his  honor  erred  in 
charging  the  jury  in  respect  to  matters  of  fact,  so  as  to  control  their  discre- 
tion in  determining  the  degree  of  credibility  which  they  should  attach  to  the 
testimony  of  the  prisoner;  and  so  as  plainly  to  indicate  the  opinion  of  the  court 
that  the  prisoner  should  be  convicted  of  some  offense;  and  so  as  to  bias  their 
judgment  and  influence  and  control  their  verdict  against  the  prisoner.  (9) 
Because  his  honor  erred  in  charging  the  juiy  that  the  testimony  of  the  pris- 
oner on  trial  for  his  life  must  be  received  by  the  jury  *  with  very  great  allow- 
ance. Is  there  one  man  in  a  hundred — is  there  one  man  in  a  thousand,  tak- 
ing human  nature  as  it  comes — who,  under  these  droumstances,  can  resist 
the  inclination  to  sway  from  the  truth? '  etc.  (10)  Because  his  honor  erred 
in  charging  the  jury  in  respect  to  matters  of  fact,  Uiat  they  might  regard  the 
conduct  of  the  prisoner  towards  the  deceased  and  towaids  his  child  as  '  mere 
sport,'  not  intended  to  irritate  the  deceased  and  provoke  the  quarrel,  if  noth- 
ing had  happened  afterwards;  thereby  Inducing  the  jury  to  infer  from  the 
f atol  result  that,  in  the  opinion  of  the  court  and  in  fact,  the  prisoner  did  mean 
by  such  conduct  to  iiritate  and  provoke  a  quarrel,  and  thereby  constrainii^  the 
jury  to  deny  to  the  prisoner  an  impartial  and  unbiased  consideration  of  his 
plea  of  self-defense.  (11)  Because  his  honor  erred  in  charging  the  jury  upon 
matters  of  fact,  that  the  prisoner  was  contradicted  by  all  the  other  witnesses, 
all  of  whom  were  said  to  have  agreed  in  the  main  as  to  what  took  place— 
<  the  testimony  of  the  prisoner  standing  alone,  unaustained.  by  a  single  wit- 
ness, in  reference  to  those  circumstances  going  to  make  up  a  case  of  self-de- 
fense,' etc. ;  whereas  it  is  submitted  that  .the  testimony  of  ttie  other  witnesses 
does  not  agree  in  many  particulars  material  to  this  defense,  and  that  in  many 
such  particulars  the  testimony  of  the  prisoner  was  sustained,  by  several  other 
witnesses,  etc.  (12)  Because  his  honor  erred  in  charging  the  jury,  upon 
matters  of  fact,  by  impressing  them  with  his  own  opinion,  and  thereby  induc- 
ing them  to  find  that  the  prisoner,  could  not  have  honestly  believed  Uiat  ha 
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was  in  danger  of  his  life,  or  of  serious  bodily  harm;  for  the  reason  that  the 
prisoner  being  weak  in  strength  and  one-armed,  and  the  deceased  a  strong  and 
athletic  man,  the  deceased  did  not,  in  fact,  inflict  serious  bodilj  harm  upon 
the  prisoner;  this,  when  according  to  the  evidence,  the  deceased,  without  ade- 
quate provocation,  while  the  weak  one-armed  man  was  walking  away  from 
him,  had  felled  him  to  the  ground  by  a  powerful  blow  on  the  back  of  hia 
head.**  (14)  Because  his  honor  erred  in  charging  the  jury  as  follows:  *I  be- 
lieve if  a  man  has  been  murdered  and  it  be  proved,  and  I  do  anything  to  let 
him  escape,  some  of  the  blood  of  the  murder  rests  on  me.  That  is  the  way  I 
feel  about  it.  I  do  not  intend  to  ever  have  anything  of  that  sort  to  reflect 
upon  in  my  afterlife.  It  would  be  a  sad  thought  to  me  if  I  could  believe  that 
I  had  ever  borne  heavily  upon  an  injured  man  who  was  tried  for  his  life,  or 
ever  permitted  room  for  him  to  escape,  if  his  fault  was  proved.*  Whereas  it 
is  respectfully  submitted  that  if  his  honor  deemed  it  necessary  to  deflne  the 
duty  of  the  court,  it  should  have  been  done  in  accordance  with  the  provisions 
of  the  constitution — disclaiming  all  responsibility  except  such  as  may  be  in- 
volved in  declaring  the  law,  and  impartially  stating  the  evidence  in  such  man- 
ner and  in  such  terms  as  to  leave  to  the  jury  the  exclusive  determination  of 
the  facts,  without  reference  to  the  opinion  of  the  court  as  to  the  guilt  of  the 
prisoner;  and  whereas  it  is  further  respectfully  submitted  the  whole  tenor, 
substance,  manner,  and  effect  of  the  charge,  contrary  to  the  requirements  of 
the  constitution  in  this  regard,  did  constrain  the  jury  to  adopt  as  their  con- 
clusion the  opinion  of  the  court,  emphasized  by  argument  on  the  facts,  that 
the  prisoner  was  '  guilty  of  something.*  ** 

Section  26,  art.  4,  Const.,  declares  that  ''pdgesshall  not  charge  juries  in  re- 
spect to  matters  of  fact,  but  may  state  the  testimony  and  declare  the  law." 
As  has  been  stated  in  several  of  our  cases,  there  is  no  more  difficult  duty  im- 
posed upon  this  court  than  that  of  fixing,  under  this  provision,  the  exact  line 
which  bounds  the  province  of  the  trial  judge  in  respect  to  matters  of  fact. 
This  difficulty  arises  largely  from  the  vague  and  undefined  nature  of  the  sub- 
ject, and  the  infinite  combinations  of  circumstances  which  are  developed  in 
the  administration  of  the  law.  The  judge  undoubtedly  has  the  right  to  state 
the  testimony,  and  in  its  proper  order;  and  it  is  easy  to  see  how  a  conscien- 
tious officer — intent  upon  the  proper  administration  of  the  law,  and  the  pun- 
ishment of  those  believed  to  be  guilty — may  unconsciously  transcend  the  very 
shadowy  outlines  of  his  constitutional  domain.  But  when  the  question  is 
made,  we  have  no  option  but  to  discharge  our  duty  as  best  we  may.  So  far  as 
a  rule  upon  the  subject  can  be  absolutely  fixed,  we  think  it  well  established  in 
this  state  ''that  the  judge  must  carefully  avoid  expressing  an  opinion  on  the 
facts,  leaving  it  to  the  jury  to  draw  their  own  conclusions  entirely  unbiased  by 
any  impression  which  the  testimony  may  make  upon  the  mind  of  the  judge. 
*  *  *  He  must  not  in  any  way  indicate  his  opinion  of  the  facts  to  the 
jury,"  etc.  See  Redding  v.  Railroad  Co.^  5  S.  C.  69;  StaUy.  White,  15  S.  C. 
381;  Benedict  v.  Rose,  16  S.  G.  629;  Sharp  v.  Kinsman,  18  S.  G.  108;  State 
V.  Summers,  19  S.  G.  91;  State  v.  Lewis,  21  S.  G.  598,  and  QuatUebaum  v. 
Black,  24  8.  G.  59.  Taking  this  as  our  guide,  and  reading  the  whole  of  the 
charge,  not  in  a  critical  spirit,  but  with  all  proper  allowances,  we  cannot  re- 
sist the  conclusion  that  the  judge  did  charge  t^e  jury  upon  matters  of  fact 
Without  referring  specially  to  other  parts  of  the  charge  objected  to,  it  seems  to 
us  obvious  that  the  judge  did  not  believe  the  testimony  of  the  defendants  and 
that  he  strongly  indicated  that  Impression  to  the  jury,  by  what,  in  effect*  was 
an  argument  terse,  oompact*  and  forcible.  He  called  attention  to  the  fact 
that  he  was  swearing  for  his  own  life,  and  asked  the  question:  ''Whether 
there  was  one  man  in  a  thousand,  who,  under  those  circumstanees,  could  re- 
sist the  inclination  to  sway  from  the  truth?'*  He  stated  that  his  testimony 
was  not  only  contradicted  by  <  the  whole  array  of  the  other  witnesses  and  the 
circumstances  of  the  case,  but  plainly  indicated  that  it  was  inherently  in- 
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credible;  saying:  '*He  himself,  as  you  see,  is  a  bne-anned  man,  and  he  saya 
he  is  otherwise  weakly  from  bad  health.  He  is  not  a  large  man.  Now,  gen- 
tlemen, you  are  bound  to  ask  precisely  this  question :  If  that  strong,  powerful 
man  knocked  him  down  senseless  on  the  ground,  and  was  following  it  up  in 
such  a  manner  as  to  endanger  his  life,  or  to  inflict  upon  him  serious  bodily 
harm,  could  that  possibly  have  happened  without  serious  l)odily  harm  having 
been  inflicted  on  him?"  The  question  is  not  whether  the  judge's  impression 
of  the  facts  was  in  itself  right  or  wrong,  but  whether  it  was  error  to  indicate 
that  impression  to  the  jury. 

The  research  of  the  counsel  for  the  defendant  has  enabled  him  to  bring  to 
our  attention  quite  a  number  of  cases  in  other  states,  having  similar  laws  to 
our  constitutional  provision,  which  show  that  the  inhibition  against  the  judge 
charging  on  the  facts  is  generally  enforced  with  strictness.  It  is  believed 
that  most  of  the  states  in  the  Union  have  some  regulation  upon  the  subject. 
Several  of  them  have  constitutional  provisions  identical  with  our  own.  In 
Whitley  V.  State,  88  Ga.  50,  it  was  held  "that  the  charge  in  a  criminal  case 
should  explain  the  law,  but  should  contain  no  argument  upon  the  facts ;  the 
tribunal  of  inference  is  the  jury,  and  the  jury  alone.  Not  only  are  they  to 
judge  what  facts  are  established,  but  they  are  to  draw  their  own  conclusions 
from  them,  uninfluenced  by  any  impressions  made  by  the  testimony  upon  the 
mind  of  the  judge.  His  convictions  ahould  not  be  declared  or  intimated." 
See,  also,  Bretoster  v,  Georgia,  68  Ga.  689.  In  State  v.  Vasquez,  16  Nev.  42, 
the  trial  judge  had  charged:  '*  That  in  all  cases  jurors  should  receive  such  tes- 
timony [of  the  accused]  with  great  caution;  for  when  one  is  being  tried  for  a 
capital  offense,  the  temptation  to  pervert  or  distort  the  facts  in  favor  of  him- 
self is  very  great."  Held  "that,  upon  principle  as  well  as  upon  authority, 
the  last  portion  of  the  instruction  quoted  cannot  be  upheld.  Courts  cannot 
so  charge  juries  as  to  impress  upon  their  minds  that  any  witness  has  testified 
falsely.  Jurors  may  be  informed  as  to  the  matters  to  be  considered  in  deter- 
mining the  credibility  of  witnesses,  but  they  cannot  be  instructed,  directly 
or  indirectly,  that  any  witness  has  perverted  or  distorted  the  facts;  and  when 
a  defendant  in  a  criminal  case  makes  himself  a  witness,  he  has  the  right  to 
have  his  testimony  received  and  considered  according  to  the  rules  adopted  in 
relation  to  other  witnesses."  In  State  v.  Ah  Tong,  7  Nev.  148,  it  was  held 
that  "the  judge  should  intimate  no  opinion  upon  the  facts.  If  he  cannot  do 
80  directly,  he  cannot  Indirectly;  if  not  explicitly,  he  cannot  by  innuendo; 
and  the  effect  of  such  an  opinion  cannot  be  obviated  by  announcing  in  distinct 
terms  the  jury^s  independence  of  him  in  all  matters  of  fact.  One  of  the  ob- 
jects stated  to  be  guarded  against  is  the  well-known  proneness  of  juries  to  seek 
to  ascertain  the  opinion  of  the  judge  and  to  shift  their  responsibilities  from 
themselves  to  the  court.  ♦  ♦  ♦  Any  instruction  from  which  inferences 
plainly  prejudicial  to  the  defendant  can  be  drawn,  is  erroneous."  In  Ivey  v. 
Hodges,  4  Humph.  164,  the  court  say:  "This  provision  arose  out  of  the  jeal- 
ousy with  which  our  ancestors  always  looked  upon  any  attempt  on  the  part 
of  courts  to  interfere  with  the  peculiar  province  of  the  jury — the  right  to  de- 
termine what  facts  are  proved  in  a  case,  and  to  put  a  stop  to  the  practice  of 
•summing  up,'  as  it  was  and  is  yet  practiced  in  the  courts  of  Great  Britain, 
which  consists  in  telling  the  jury  not  what  was  deposed  to,  but  what  was 
proved.  This  the  framers  of  our  constitution  considered  a  dangerous  infrac- 
tion of  the  trial  by  jury,  and  have  prohibited  it  by  express  terms. ^'' 

Judges  shall  not  charge  with  respect  to  matters  of  fact;  that  is,  shall  not 
state  to  the  jury  what  facts  are  proved.  To  do  so  is  error,  for  which  a  case 
must  always  be  reversed.  6ut»  not  being  disposed  to  withhold  from  the  jury 
any  proper  aid  which  the  judges  may  be  enabled  to  render  them  in  their  in- 
vestigation, they  have  provided  that  they  may  "state  the  testimony;"  that  is, 
may,  for  the  purpose  of  refreshing  the  memory  of  the  jury,  inform  them  what 
facta  the  different  witnesses  deposed  to,  (and  arrange  them  in  order,)  leaving 
v.4s.B.no.ll — ^62 
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them  to  Judge  of  the  truth  thereof,  and  draw  their  dedoctioiis  therefrom,'' 
etc.  See  StaU  v.  Rogers,  98  N.  C.  523;  Ross  v.  StaU,  29  Tex.  499;  Com.  v. 
Barry,  9  Allen,  276;  People  v.  WUliams,  17  Cal.  142. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re 
versed,  without  prejudice,  and  the  case  remanded  to  the  circuit  for  a  ne« 
trial. 

SucFsoN,  C.  J.*  and  MoIveb,  J.,  concur. 

(84  Va.  387) 

Yates  «.  Town  of  Wabbbmton. 
(Supreme  C<mrt  of  Appeals  of  Virgifnia.    January  19, 1888.) 

1.   HiGHWATS— DbDIOATION— LOOATION. 

PlaintUI  was  alleged  to  have  enoroaohed  S8  inches  on  highway  in  the  town  of 
Warrenton.  The  highwav  had  been  established  by  trustees  appointed  to  lay  ofE  the 
town  of  Warrenton  in  1811.  Said  street,  aooording  to  the  trustees'  report,  was  to  be 
28  feet  in  width,  and  run  parallel  to  Third  street.  A  survey  of  plainulTs  lot  shows 
that  he  has  all  the  land  his  deed  calls  for,  without  the  strip  of  fx  inches  in  dispute. 
HelcL  that  there  was  a  dedication  and  acoeptanoe  of  the  street  as  laid  off  and  estab- 
lished by  the  trustees. 

3.  SaMB— DbDIOATION— ADVBB8B  USBR. 

Where  dedication  and  acceptance  of  a  highway  are  proved,  no  lapse  of  time,  nor 
adverse  possession,  nor  use  of  a  part  thereof,  can  give  the  possessor  any  right  or  title 
thereto  as  against  the  public.^ 

Appeal  from  circuit  court,  Fauquier  county;  James  Keith,  Judge. 

This  is  a  suit  brought  by  Henry  C.  Yates  against  the  town  of  Warrenton, 
in  Fauquier  county,  to  restrain  and  enjoin  defendant,  its  officers,  agents,  em- 
ployes, and  servants  from  pulling  down,  destroying,  and  removing  a  fence  in- 
closing a  lot  owned  by  plaintiff,  situated  on  Korth  Fourth  street  of  said  town, 
which  the  defendant  had  ordered  its  sergeant  to  remove,  as  an  encroachment 
upon  and  unlawful  obstruction  of  said  street.  The  injunction  was  granted; 
but  upon  an  order  of  survey  returned  executed  and  the  proofs  taken,  was,  upon 
the  bearing,  subsequently  dissolved.    From  this  decree  plaintiff  appeals, 

R.  Taylor  Scott,  for  appellant.    R.  22.  Campbell,  for  appellee. 

Laot,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Fauquier 
county,  rendered  on  the  first  day  of  July.  1887.  The  case  is  a  contest  over 
an  alleged  encroachment  by  the  appellant,  Henry  C.  Yates,  on  one  of  the 
streets  in  the  town  of  Warrenton,  in  the  county  of  Fauquier.  On  the  third 
of  March,  1887,  the  town  council  of  Warrenton  entered  an  order  to  the  effect 
that  Information  being  received  that  H.  C.  Yates  had  given  notice  of  his  in- 
tention to  resist  the  sergeant  of  the  town  if  he  attempted  to  straighten  the 
line  of  North  Fourth  street  in  laying  the  walk.  Mr.  Yates^  line  being  on  the 
street,  and  the  sergeant  desiring  instruction,  the  sergeant  was  ordered  to 
straighten  the  said  line  despite  the  resistance  of  said  Yates.  The  sergeant, 
with  a  posse,  entered  upon  the  ground  in  dispute,  and  commenced  to  tear 
down  the  fence  of  said  Yates  situated  thereon,  when  an  injunction  was  ob- 
tained by  Yates,  and  the  work  stayed  by  the  said  circuit  court.  The  circuit 
,  court  ordered  a  survey  of  the  disputed  ground  and  the  adjacent  lot  of  Yates, 
and,  upon  the  coming  in  of  the  report  of  the  surveyor,  and  the  evidence  ad- 
duced, the  injunction  was  dissolved  on  the  first  day  of  July,  1887,  by  decree 
in  the  cause,  and  the  lines  of  said  North  Fourth  street  established  in  accord- 
ance with  the  report  of  the  surveyor,  which  was  in  accordance  with  the  claim 
of  the  town  of  Warrenton  as  to  said  street;  whereupon  the  appellant  Henry 
0.  Tates  appealed  to  this  court.    The  evidence  shows  the  dedication  of  the 

'No  title  to  a  highway  can  be  acquired  against  the  publio  by  nser,  nor  lost  to  the  pub- 
Ilo  by  non-«ser.  Stevenson's  Appeal^  (Pa.)  6  AtL  Rep.  266;  Diiggs  v.  Fhimps,  (N.  T.) 
6K«B.Itep.S14. 
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said  street  by  persons  appointed  by  act  of  assembly  to  lay  ofT  and  establish  the 
town  of  Warrenton,  in  1811.  North  Third  street  having  been  laid  oflf,  the  re- 
port is  as  to  North  Fourth  street  as  follows:  ** Begins  at  the  comer  of  G.  B. 
Horner's  shop,  now  occupied  by  Bichard  Baker,  and  extends  twenty-three 
feet  to  Norris'  store,  and  runs  thence  parallel  to  the  former"  (Third  street.) 
The  street  appears  to  be  28  feet  wide,  except  a  small  encroachment  at  the  cor- 
ner between  what  is  designated  Horner*s  shop  on  one  side,  and  Norris*  store 
on  the  other,  (not  Involv^  here,)  and  at  the  place  in  dispute  on  Yates'  line 
the  fence  of  Yates  comes  outward  into  the  street  and  occupies  23  inches  of 
the  street,  if  the  same  is  to  be  of  uniform  width,  and  to  run  parallel  to  North 
Third  street.  A  survey  of  Yates'  lot  by  his  deed  shows  that  he  has  all  the 
land  bis  deed  calls  for  without  the  28  inches  of  the  street  in  dispute.  But 
Yates  proved  long  user  by  him  of  this  28  inches,  and  the  existence  of  an  old 
fence  exactly  where  the  new  fence  is;  but  it  is  proved  that  certain  large  trees 
cat  down  on  the  inside  of  this  fence  once  stood  on  the  outside  of  a  narrow 
pavement  used  by  the  town  at  this  point.  The  dedication  and  its  acceptance 
having  been  proved  on  the  part  of  the  town,  under  the  decisions  of  this  court 
no  length  of  time  of  encroachment  and  user  by  the  land-owner  can  affect  the 
question. 

In  the  case  of  Taylor  v.  Com.,  29  Grat.  780,  this  court  held  that  a  "valid 
dedication  of  a  street  to  the  public  use,  perfected  by  acceptance,  makes  it  a 
highway,  an  unlawful  obstruction  of  which  is  not  legalized  by  lapse  of  time. 
Nullum  tempua  ooourrit  regi  applies  in  this  state  to  the  commonwealth,  as  it 
does  in  England  to  the  king:"  and  again,  **Nor  can  there  be  any  doubt  or 
difficulty  in  the  case,  as  to  the  question  of  law,  in  regard  to  the  effect  of  the 
lapse  of  time  and  adverse  possession  upon  the  public  right."  Mr.  Dillon  says, 
(2  Dill.  Mun.  Corp.  c.  18,  §  520:)  "The  principle  that  streets  and  public  places 
belong  to  the  general,  rather  than  to  the  local,  public,  is  one  of  great  impor- 
tance, and  has  been  sometimes  overlooked  by  the  courts,  because  they  are  pub- 
lic, (whether  the  technical  fee  be  in  the  adjoining  owner,  in  the  original  pro- 
prietor, or  in  the  municipality  in  trust  for  the  public  use.)  Any  unauthor- 
ized obstruction  of  the  public  enjoyment  is  an  indictable  nuisance,  and  the 
proper  officer  of  the  commonwealth  may  proceed  in  the  name  of  the  public,  by 
bill  in  equity,  for  an  injunction  or  relief,  or  by  other  appropriate  action  or 
proceedings  to  vindicate  the  rights  of  the  public  against  encroachment,  or  de- 
nial by  individuals.  So,  when  by  its  charter  or  constituent  act  a  municipal- 
ity has  the  usual  control  and  supervision  of  the  streets  and  public  places,  it 
may»  in  its  corporate  name,  institute  judicial  proceedings  to  prevent  or  re- 
move obstructi(ms  thereon;"  citing  People  v  Vanderhilt,^  N.  Y.  287;  State 
V.  Mobile,  5  Port.  (Ala.)  279;  Pittsburgh  v.  Scott,  1  Pa.  St.  809;  Mankatoy. 
Willard^  18  Minn.  18,  (Gil.  1;)  Dummer  v.  Jersey  City,,20  N.  J.  Law,  86.  In 
this  case  there  can  be  no  question  as  to  the  dedication  of  this  street  and  its 
formal  acceptance;  and  the  question  upon  which  the  dispute  arises  is  as  to  the 
location  of  the  true  line,  in  the  first  place,  and,  if  that  should  be  determined 
in  favor  of  the  city,  the  right  to  the  strip  in  dispute  is  claimed  upon  the 
ground  of  adverse  possession,  and  long  use  in  the  appellant.  Upon  both  of 
these  points  the  case  is  clearly  against  the  appellant.  The  first  is,  as  a  ques- 
tion of  fact,  established  against  him,  and  the  dedication  being  established  his 
encroachment  was  a  nuisance,  which  is  not  helped  or  aided  by  lapse  of  time. 
Upon  principles  stated  above,  and  well  settled  by  decisions  in  this  and  other 
courts,  (Harris  v.  Com.,  20  Grat,  833;  City  of  Norfolk  v.  Chamberlaine,  29 
Grat.  534;  JDovaston  v.  Payne,  2  Smith,  Lead.  Gas.  142;  City  of  Cincinnati  v. 
Zessee  of  White,  6  Pet.  481;  Com.  v.  McDonald,  16  Serg.  &  R.  390;  Landing 
V.  City  of  PhUadelphia,  16  Pa.  St  79;  Mayo  v.  Murchie.  8  Munt  358.)  the 
injunction  in  this  case  was  properly  dissolved,  and  the  decree  of  the  cir- 
cuit court,  of  Farquier»  so  decided,  is  plainly  right,  and  ipust  be  affirmed. 
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(83  Va.  589) 

RoRER  et  al.  V.  Boakoke  Nat.  Bank  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    June  80, 1887.) 

L  Appeal— What  Reviewablb— Appeals  in  Separate  Rights. 

The  ninth  rule  of  the  supreme  court  of  appeals  of  Virginia  provides  that  where 
parties  stand  upon  distinct  grounds,  with  separate  righto^  an  appeal  of  one  from  a 
aecree  will  not  bring  up  the  rights  of  the  other.  Plain tiifs,  creditors  of  one  R., 
filed  a  bill  to  set  aside  his  deed  of  trust,  making  the  preferred  creditors  and  children 
of  the  assignor  defendants.  Held,  that  an  appeal  from  a  decree  sustaining  the  trust 
deed,  by  the  children  claiming  an  interest  in  the  land  conveyed  by  the  trust,  would 
not  bring  before  the  court  the  claims  of  the  plaintiffs. 

2.  Deed — Aoknowlbdombnt— RsooHf>iKG — ^Ht7SBANi>  and  Wifb. 

Code  Va.  1873,  c  117,  %  7,  provides  that  when,  after  proper  acknowledgment  of  a 
deed  by  a  married  woman,  it  shall  have  "been  delivered  to  the  proper  oJfioer  and  ad- 
mitted to  record  as  to  the  nusband  as  well  as  the  wife,  **  it  shall  convey  her  title  at 
the  date  of  the  writing  as  if  she  were  feme  sole*  Held,  that  a  deed  signed  and  ac- 
knowledged by  the  husband  and  wife,  but  lost,  and  not  recorded,  conveyed  no  title 
from  the  wife. 

&  Same. 

Code  Va.  1878,  e.  117, 1 7,  provides  that  the  deed  of  a  married  woman  Is  not  valid 
tmtil  recorded  as  to  her  ana  her  husband.  A  husband  and  wife  duly  made  and  de- 
livered a  deed,  which  was  lost.  The  grantee  reconveyed  the  property  to  the  hus- 
band by  an  instrument  alleging  the  loss  and  cancellation  of  the  deed  to  him.  Held, 
that  the  prior  deed,  upon  being  found  and  recorded,  conveyed  no  title. 

4.  Same. 

A  husband  and  wife  conveyed  certain  lands  to  their  vendee  by  a  deed,  which  he 
lost  before  recording.  Being  unable  to  pay  for  the  property,  he  reconvened  to  the 
husband.  Code  Va.  1878,  }  7,  provides  that  a  deed  from  a  married  woman  shall  oon> 
vey  no  title  until  recordea  as  to  her  and  her  husband.  Held,  that  the  deed  fh>m 
the  vendee  only  conveyed  to  the  husband  his  original  interest  m  the  land,  and  that 
the  vendee  had  never  acquired  that  of  the  wife. 

Appeal  from  circuit  court,  Boanoke  county. 

The  Roanoke  National  Bank,  Farmers'  National  Bank  of  Salem,  the  Peo- 
ple's National  Bank  of  Lynchburg,  George  P.  Tayloe,  assignee  of  M.  M. 
Rogers,  Peter  Ninninger,  and  Margaret  M.  Johnson,  complainants,  filed  a  bill 
against  Ferdinand  Borer,  Sr.,  and  certain  creditors  of  his.  and  Ella  Gregoiy 
and  husband,  P.  H.  Borer,  Ferdinand  Borer,  and  Eulalle  Borer,  his  children, 
to  set  aside  a  trust  deed  of  certain  property  made  by  Borer,  Sr.  A  decree  was 
rendered  sustaining  the  deed.    From  this  the  children  of  said  Borer  appeal. 

R.  G.  H.  Kean  and  G.  W  HaushTough,  for  appellants.  E.  C.  Burks 
and  John  E.  PenUt  for  appellees. 

BiCHARDSOK,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Boanoke  county,  rendered  on  the  ninth  of  April,  1886,  in  the  chancery 
cause  then  therein  pending,  wherein  the  Boanoke  National  Bank,  Farmers' 
National  Bank  of  Salem,  the  People's  National  Bank  of  Lynchburg,  George  P. 
Tayloe,  assignee  of  M.  M.  Bogers,  Peter  Ninninger,  and  Margaret  M.  John- 
son, were  complainants,  and  the  appellants,  James  B.  Gregory  and  Ella,  his 
wife,  P.  H.  Borer,  Ernest  Borer,  Ferdinand  Borer,  Jr.,  and  Eulalie  Borer, 
and  others,  creditors  of  Ferdinand  Borer,  Sr.,  the  father  of  said  appellants, 
except  said  James  B.  Gregory,  were  defendants.  The  suit  grew  out  of  the 
following  transactions:  Ferdinand  Borer,  Sr.,  who  was  possessed  of  a  large 
and  very  valuable  real  estate  in  and  near  the  city  of  Boanoke,  on  the  twen^- 
eighth  of  November,  1884,  executed  a  deed  of  trust  by  which  he  conveyed  to 
Samuel  G.  Williams,  M.  M.  Bogers,  and  Lucian  H.  Cocke,  all  his  real  estate 
lying  in  the  county  of  Boanoke,  and  in  and  near  the  said  city  of  Boanoke,  in 
trust,  to  secure  his  very  numerous  creditors,  whose  debts,  in  the  aggregate, 
amounted  to  a  very  large  sum,  probably  exceeding,  by  many  thousands  of 
dollars,  the  value  of  the  estate  thus  conveyed.  Said  Borer  had  been  for  many 
years  regarded,  and  was,  in  fact,  a  wealthy  man;  but  at  the  time  of  making 
this  conveyance  in  trust  had  become  insolvent.  Shortly  after  the  execution  of 
this  trust  deed,  which  provided  for  certain  preferences  among  his  creditors*  this 
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suit  was  brought  by  the  aforesaid  parties  plaintiff  against  said  Borer,  Sr., 
the  trustees  in  said  deed,  and  £.  G.  McOlanahan,  and  many  others,  named 
and  secured  as  creditors  in  said  deed,  and  also  against  the  appellants,  who 
except  one,  as  aforesaid,  are  the  children  of  Mrs.  Julia  A.  Borer  by  said  Fer- 
dinand Borer,  Sr. 

The  main  object  of  the  bill,  as  appears  on  its  face,  was  to  impeach  and  set 
aside  said  trust  deed  as  fraudulent  and  void  because  of  certain  provisions 
therein  contained,  which- rendered  it  fraudulent  on  its  face;  and  also  to  ob- 
tiiin  for  the  plaintiffs  priority  over  creditors  to  whom  preference  had  been 
given  by  said  deed.  A  further  object  of  the  bill  was  to  make  the  issue  in 
which  alone  the  appellants  were  and  are  concerned.  That  question  arises 
thus:  Patterson  Hannah,  the  father  of  Julia  A.,  wife  of  Ferdinand  Borer» 
Sr.,  and  mother  of  the  appeJlants,  except  said  J  B.  Gregory,  died  about  the 
year  1853,  having  made  his  last  will,  dated  October  27,  1850,  by  which  he 
provided,  after  payment  of  debts  and  legacies,  that  one-third  of  his  estate,  real 
and  personal,  should  be  assigned  to  his  wife  for  life  or  widowhood,  and  the 
other  two-thirds,  including  the  remainder  in  the  widow^s  share,  should  be 
equally  divided  between  his  two  daughters,  M..J.  Harvey  and  the  said  Julia 
A.  Borer,  their  respective  husbands,  to  have  the  beneficial  enjoyment  of 
their  wives'  estates  for  their  lives.  In  pursuance  of  this  devise,  partition  of 
the  lands  of  the  teotatpr  was  made,  and  214}  acres  adjoining  a  tract  of  297} 
acres,  which  belonged  to  said  Ferdinand  Borer  in  his  own  right  in  fee,  and 
on  which  he  resided,  was  allotted  to  him  and  his  said  wife,  Julia  A.,  as  her 
part  of  her  said  father's  real  estate.  On  these  lands,  thus  brought  together, 
and  making  one  plantation  of  511|  acres,  said  Borer  and  wife  continued  to 
live  together  until  1861,  when  he  (Borer)  entered  into  a  contract  with  Madi- 
son P.  Crawford  for  the  sale  to  the  latter  of  the  entire  tract  of  511}  acres  for 
the  sum  of  $43,498.75,  and  a  deed  purporting  to  convey  the  same  to  said  Craw- 
ford was  prepared,  dated  fifteenth  September,  1861,  acknowledged  by  said 
Borer  and  wife,  and  delivered  to  said  Crawford,  who  was  put  in  possession 
of  the  lands  therein  described;  but  said  Craxcford  never  put  said  deed  to  rec- 
ord. Crawford  remained  in  possession  until  after  the  war,  having  made  cer- 
tain payments  on  account  of  the  purchase  money;  and  said  deed  was  lost  or 
mislaid  without  having  been  recorded.  Changes  incident  to  the  war  rendered 
Crawford  unable  to  pay  the  purchase  money  remaining  due,  and  caused  him 
and  Borer  to  come  together  and  agree  to  cancel  the  transaction  and  contract 
of  sale  evidenced  by  said  unrecorded  deed  of  September  15, 1861;  and  by  a 
deed  from  Crawford  and  wife  to  Ferdinand  Borer,  dated  third  of  December, 
1866,  duly  acknowledged  on  the  next  day,  the  said  deed  of  September  15, 1861, 
wcu  canceled;  but  the  deed  of  1866  was  not  recorded  until  1875,  at  which  time 
it  is  claimed  that  the  deed  of  1861  was  recorded. 

In  adjustment  of  this  matter.  Borer  conveyed  to  Crawford  a  tract  of  land 
in  Pulaski  county,  which,  at  the  agreed  price  per  acre,  was  equal  to  the  par- 
tial payments  which  Crawford  had  made  on  the  043,498.75, — ^the  purcliase 
price  of  the  land  embraced  in  the  said  deed  of  September  15,  1861;  and  inas- 
much as  one  J.  B.  Harding  had  recovered  a  large  judgment  against  Crawford 
while  he  was  in  possession  of  the  lands  aforesaid,  bought  by  him  of  Borer 
and  wife,  which  judgment  they  apprehended  might  be  a  cause  of  trouble  by 
reason  of  the  partial  payments  made  by  Crawford  to  Borer  on  said  last-named 
lands,  he,  (Crawford)  to  indemnify  Borer  against  said  Harding  judgment, 
executed  a  trust  deed  on  said  Pulaski  land.  The  said  deed  of  cancellation  of 
the  purchase  of  1861  was  drawn  in  cancellation  of  the  deed  evidencini^  that 
purchase,  because  that  deed  was  lost,  and  it  is  referred  to  as  lost  in  the  deed 
of  cancellation.  The  deed  of  cancellation  recites  that  on  September  i,  1861, 
Borer  had  sold  to  Crawford  a  tract  of  land  near  Big  lick  depot,  containing  513 
acres,  more  or  less,  and  at  the  same  time  had  executed,  acknowledged,  and 
delivered  to  Crawford  a  deed  for  same,  "  which  deed  has  not  been  admitted  to 
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record,  and  is  supposed  to  be  lost;'*  and  reciting  that  Crawford  bad  resold  said 
land  to  Rorer,  and  wishes  to  reconvej  to  him,  so  as  to  secure  the  legal  title, 
and  save  haimless  the  said  Rorer,  "in  case  the  said  lost  deed  should  hereafter 
he  found  and  set  up  as  a  oalid  eanveyanoe,  in  consideration  of  the  premises 
and  of  one  dollar,  said  Crawford  and  wife  grant,  release,  and  forever  qait- 
claim  to  the  said  Ferdinand  Korer  all  their  right,  title,  interest  in,  and  claim 
to,  the  said  tract  of  land,  containing  513  acres,  more  or  less,  as  effectually  and 
to  all  intents  and  purposes  as  though  the  same  Thod  not  been  conveyed  to  tlie 
said  Crawford  by  the  deed  {^foresaid.** 

Mrs.  Borer  died  in  1875.  At  the  time  of  these  transactions^  the  appellants 
the  children  of  Mrs.  Rorer  were  not  all  bom,  and  those  who  were  in  being 
were  of  tender  years.  Rorer  and  his  family  came  back  into  the  possession  of 
the  estate  embraced  in  the  deed  of  September,  1861i  after,  and  in  consequence 
of,  the  deed  of  renunciation  and  quitclaim  aforesaid  of  December  8,  1866, 
from  Crawford  and  wife  to  Rorer;  and  it  seems  that  neither  Mrs.  Rorer  nor 
her  children  knew  of  these  transactions,  or  that  Mrs.  Rorer's  inheritance  was 
involved  in  them,  until  said  F.  Rorer  had  become  insolvent,  and  executed  the 
deed  of  trust  aforesaid.  He  then  informed  said  children — and  it  was  the  first 
information  they  had — that  said  214^  acres,  part  of  the  tract  embraced  m  said 
deed  from  him  and  wife  to  Crawford,  of  September,  1861,  was  their  mother's 
inheritance,  in  which  he  had  only  a  life-estate,  and  as  to  which  his  said  trust 
deedr  which  embraced  all  his  property,  was  construed  by  parties  interested  to 
convey  not  merely  his  life-estate,  but  the  fee-simple.  Upon  receiving  this  in- 
formation, some  of  the  adult  appellants  promptly  notified  the  trustees  in  the 
said  deed  of  trust  of  their  rights,  as  heirs  of  their  mother,  to  the  reversion, 
after  the  expiration  of  said  F.  Rorer's  life-estate,  in  the  said  214J  acres  de- 
vised to  her  as  aforesaid.  Hence,  in  part,  this  suit  was  brought;  and  in  the 
bill  the  plaintiffs  allege  that  said  F.  Rorer  was,  in  fact  and  in  law,  the  owner 
in  fee  of  said  214|  acres  allotted  to  Mrs.  Rorer  from  her  father's  estate. 

Depositions  were  taken,  the  cause  matured,  and  at  the  April  term,  1886, 
the  cause  was  heard,  when  the  decree  complained  of  was  made.  By  said  decree 
the  circuit  court  sustained  the  validity  of  F.  Rorer 's  said  trust  deed  against 
the  assault  of  the  plaintiffs,  and  rejected  the  claim  of  the  defendants,  who  are 
the  appellants  here,  and  who,  except  said  J.  B.  Gregory,  are  the  children  and 
heirs  at  law  of  Mrs.  Rorer;  sustained  certain  exceptions  to  depositions  taken 
on  behalf  of  said  appellants,  explaining  the  circumstances  under  which  the 
transactions  above  referred  to  were  had;  and,  among  other  things,  decreed 
'Hhat  the  deed  from  F.  Rorer  and  wife,  dated  September  5, 1861,  conveyed  to 
M.  P.  Crawford  the  legal  title  to  all  the  land  described  in  said  deed,  subject 
alone  to  the  vendor^s  lien,  as  therein  contained,  and  that  by  the  deed  from 
Crawford  to  Rorer,  dated  December  d,  1866,  the  legal  title  of  said  land  was 
there  conveyed  to  F.  Rorer,  and  that  after  that  F.  Rorer  had  the  fee-simple 
title  to  said  land,  and  that  the  children  of  Mrs.  Julia  A.  Rorer  have  no  legal 
or  equitable  title  to  or  interest  in  said  land,  or  any  part  thereof,  which  they 
derive  from  her. "  From  this  decree  the  plaintiffs  below  did  not  appeal.  The 
case  is  here  solely  on  the  appeal  applied  for  by  and  granted  to  the  defendants 
below,  the  children  of  Mrs.  Rorer,  and  said  J.  B.  Gregory,  who  intermarried 
with  one  of  them. 

Preliminary  to  the  consideration  of  the  only  question  really  presented  by 
therecord,  it  becomes  necessary  to  pass  upon  the  right  of  the  plaintiffs  below, 
who  did  not  appeal,  to  be  heard,  and  have  a  decision  of  this  court  touching 
the  validity  of  F.  Rorer's  s&id  trust  deed,  and  to  resist  the  decree  below,  not 
only  in  that  respect,  but  also  to  resist  the  claim  of  the  appellants.  Under  the 
ninth  rule  of  court,  the  plaintiffs  below  appeared  at  bar  by  counsel  at  the 
hearing  here,  and  insisted  upon  their  right  to  be  heard;  and,  out  of  abundant 
caution,  they  were  permitted  to  be  heard  in  argument.  However,  on  mature 
consideration,  it  is  clear  that  they  were  not  entitled  to  be  so  heard,  and  that 
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this  court,  under  the  settled  law,  cannot  pass  upon  the  yalidity  o£  said  trust 
deed, — the  question  in  which  alone  they  were  primarily  interested.  The  rule 
is  that  where  the  parties  stand  upon  distinct  and  unconnected  grounds,  when 
their  rights  are  separate,  and  not  equally  affected  by  the  same  decree  or  judg- 
ment, then  the  appeal  of  one  will  not  bring  up  for  adjudication  the  rights  or 
claims  of  the  other.  Walker^ a  Et^t  v.  P<ige,  21  Grat.  636,  and  authorities 
cited.  The  appellants  here  stand  upon  ground  entirely  distinct  from  that  oc- 
cupied by  the  plaintiffs  below;  they  are  not  equally  affected  with  said,  plain- 
tiffs by  the  decree  i^pealed  from.  In  fact*  they  are  in  no  way  concerned  with 
the  validity  of  said  trqst  deed,  which  wasthe  question  of  first  importai^ce  to 
the  plaintiffs  below,  who  did  not  appeal  from  the  decree  holding  said  deed  to 
be  valid;  on  the  contrary,  the  appellants  do  not  question  Ferdinand  Borer's 
life-estate  in  Mrs*  Borer's  maiden  land,  os^  its  liability  to  his  debts,  but  con- 
cede both,  and  claim  the  reversion  in  fee,  after  the  expiration  of  said  life- 
estate.  On  the  other  hand,  the  plaintiffs  below  have  no  interest  in  resisting 
the  claim  of  the  appelluits,  except  in  the  event  of  a  reversal  of  so  much  of 
the  decree  of  the  court  below  as  holds  the  trust  deed  valid.  The  appellants, 
in  that  respect,  do  not  complain,  and  are  not  in  any  way  affected  by  the  de- 
cree in  that  particular.  Not  having  appealed,  the  plaintiffs  below  stand  pre- 
cluded, and  we  decline  to  entertain  them. 

Then,  the  real  question  here  presented  for  decision,  and  arising  out  of  the 
transactions  above  stated,  turns  on  the  effect  of  a  married  woman's  deed  be- 
fore recordation,  and  the  right  to  record  such  deed  under  the  circumstances 
stated.  We  are  clearly  of  the  opinion  that  the  decree  complained  of,  in  so  far 
as  it  rejects  the  claim  of  the  defendants  below,  the  children  of  Mrs.  Borer* 
who,  with  said  J.  B.  Gregory,  are  the  appellants  here,  is  palpably  erroneous, 
and  in  the  teeth  of  section  7,  o.  117,  Code  1878.  By  this  section  it  is  declared: 
"When  the  privy  examination,  acknowledgment,  and  declaration  of  a  married 
woman  shall  have  been  so  taken  and  recorded,  or  when  the  same  shall  have 
been  taken  and  certified  as  afcnresaid,  and  the  writing  to  which  such  certificate 
is  annexed,  or  on  which  it  is,  shall  have  been  delivered  to  the  proper  clerk, 
and  admitted  to  record  as  to  the  husband  as  well  as  the  wife,  such  writing 
shall  operate  to  convey  from  the  wife  her  right  of  dower  in  the  real  estate  em- 
braced therdn,  and  pass  from  her  and  her  representatives  all  right,  title,  and 
interest  of  every  nature  which,  at  the  date  of  such  writing,  she  may  have  in 
any  estate  conveyed  thereby,  as  effectually  as  if  she  were  at  the  said  date  an 
unmarried  woman;  and  such  writing  shall  not  operate  any  further  upon  the 
wife  or  her  representatives  by  reason  of  any  covenant  or  warranty  contained 
therein. ''  By  the  very  terms  of  this  section,  about  the  meaning  of  which 
there  can  be  no  two  opinions,  the  deed  of  a  married  woman,  to  be  operative 
and  valid  for  any  purpose,  must  be  armed  with,  and  have  the  concurrent 
sanction  of,  each  and  every  requirement  of  the  statute,  or  else  no  title  passes 
thereby.  Not  only  must  the  deed  of  a  married  woman  be  signed,  sealed,  and 
delivered,  but  itnuust  also  be  acknowledged,  with  privy  examination,  and  her 
declaration,— all  of  which  must  clearly  appear  and  be  duly  certified  and  then  be 
actuakly  "  admitted  to  record  as  to  the  husband  cu  toell  aa  the  wife;  '*  and  noth- 
ing less  than  the  full  and  complete  concurrent  testimony  of  all  thesest^tutory 
requirements,  duly  certified,  will  operate  to  pass  her  title  from  her;  and  this* 
whether  it  be  her  contingent  right  of  dower,  or  other  interest  in  or  title  to  the 
property  embraced  in  the  deed.  And  when  all  that  is  required  by  the  statute 
is  done  and  completed,  the  operation  of  a  married  woniap's  dee4 1^  so  res,tr^cted 
as  to  convey  on^<  her  interest^  and  not  to  operate  any  further  upon  her  or  Tier 
reprenentfittivee  by  reason  of  any  co(cenant  or  warrant  therein  contained. ,  She 
and  her  heii-s  are  bound  )>y  no  covenant,  nor  subject  to  any  estoppel  by  rea- 
son of  such  deed. 

It  is  thus  perfectly  clear  that  the  deed  of  a.  married  woman,  unrecorded*  is 
OB  a  wboUy  different  footing  from  that  of  any  other  perspn.    It  is  therefore 


Digitized  by 


Google 


S24  SOUTHEASTERN  REPORTEB.  [Va. 

obvious  that  McCandlish  ▼.  Keen,  18  Grat.  615,  and  similar  oases,  have  no 
application  to  the  question  in  hand.  MoCandliah  y.  Keen^  supra,  was  the 
case  of  a  deed  of  trust  executed  bj  a  man,  and  the  deed,  as  between  the  par- 
ties, was  valid  and  binding  without  recordation,  no  specitic  liens  having  been 
acquired;  and  at  that  time  creditors  without  specific  liens  oould  not  a^ck  a 
deed  of  trust.  The  deed  executed  and  delivered  in  that  case  was  a  complete 
paper.  There  is  no  analogy  between  that  case  and  this.  The  deed  of  Sep- 
tember 15,  1861,  was  a  conveyance  from  F.  Rorer  and  wife  to  M.  P.  Craw- 
ford ;  and  of  the  land  embraced  therein  297 jj^  acres  were  owned  by  said  Rorer 
in  fee,  and  the  residue,  214^  acres,  was  the  maiden  land  of  his  wife,  Mrs. 
Julia  A.  Rorer,  devised  to  her  by  her  father.  As  to  so  much  of  the  land  as 
was  thus  owned  by  Rorer,  the  deed  of  September  15, 1861,  was  valid  and 
binding  as  between  Rorer  and  Crawford.  Not  so,  however,  as  between  Mrs. 
Rorer  and  Crawford,  for,  by  reason  of  the  loss  and  non-recordation  of  the 
deed,  it  was  lifeless  and  invalid,  and  nothing  passed  thereby  from  her  to  Craw- 
ford. 

Five  years  subsequent  to  the  deed  of  September  15,  1861,  to*wit,  on  the 
third  of  December,  1866,  when  the  first-named  deed  was  unrecorded,  and  when 
it  was  lost  and  could  not  be  recorded,  Crawford,  the  grantee  therein,  makes 
to  Rorer  a  deed  of  renunciation  and  quitclaim  in  this  language:  '^Whereas, 
the  said  Ferdinand  Rorer  heretofore,  on  the  first  day  of  September,  1861,  sold 
to  the  said  Madison  P.  Crawford  a  certain  tract  or  parcel  of  land  lying  in  Ro- 
anoke county,  near  Big  Lick  depot,  containing  513  acres,  more  or  less,  and  at 
the  same  time  executed,  acknowledged,  and  delivered  to  the  said  Crawford  a 
deed  of  bargain  and  sale  for  the  same,  retaining  therein  a  lien  on  the  said  land  for 
certain  sums  of  purchase  money  unpaid,  which  deed  has  not  :.3en  admitted 
to  record,  and  is  supponed  to  he  lost;  and  whereas,  the  said  Crawford  has 
now  resold  the  said  tract  of  land  to  the  said  Rorer,  and  is  willing  to  reconvey 
the  same  to  him,  so  as  to  secure  the  legal  title,  and  save  harmless  the  said 
Rorer  in  case  ths  said  lost  deed  should  hereafter  he  found  and  set  up  as  a 
valid  conveyance  for  the  said  tract  of  land :  Now,  therefore,  in  considera- 
tion of  the  premises  and  of  one  dollar,  the  said  Madison  P.  Crawford  and 
Mary  Susan,  his  wife,  do  hereby  grant,  release,  and  forever  quitclaim  to  the 
said  Ferdinand  Rorer  all  their  right,  title,  interest  in,  and  claim  to,  the  said 
tract  of  land,  containing  513  acres,  more  or  lees,  €U  effectually  and  to  all  in- 
tents and  purposes  as  though  tJie  same  had  not  heen  conveyed  to  the  said 
Crawford  hy  the  deed  aforesaid. " 

Can  there  be  any  doubt  as  to  what  was  intended  by,  or  what  is  the  effect 
of,  this  deed?  We  think  not.  What,  we  ask,  would  have  been  the  state  of 
things  if  Mrs.  Rorer  had  never  signed,  acknowledged,  and  delivered  the  deed 
of  September  15,  1861  ?  Or,  in  other  words,  if  she  had  stood  aloof,  and  re- 
fused to  join  therein?  The  complete  answer  is  that  the  situation  would  be 
precisely  what  her  chUdren,  the  appellants  here,  claim  it  to  be.  Her  status, 
as  respects  the  title  to  her  real  estate,  would  have  remained  unchanged,  and 
at  her  death,  intestate,  her  children  would  take  by  descent.  And  to  put  them 
in  precisely  the  same  attitude  they  would  have  occupied  had  their  mother 
never  Joined  in  the  deed  of  September  15,  1861,  was  doubtless  the  object, 
and  is  beyond  question  the  effect,  of  the  deied  of  renunciation  and  quit<;laim 
from  Crawford  and  wife  to  Rorer,  of  December  3,  1866,  for  after  reciting  in 
the  preamble  the  deed  of  September,  1861,  and  admitting  its  non-recorda- 
tion and  loss;  after  setting  forth  the  resale,  and  willingness  of  Crawford  to 
reconvey  to  Rorer,  so  as  to  secure  the  legal  title,  and  save  Rorer  harmless  in 
case  the  lost  deed  should  thereafter  be  found  and  set  wp  as  a  valid  convey- 
aiuM,— the  deed,  in  the  granting  part,  proceeds  to  convey  by  these  words,  "do 
hereby  grant,  release,  and  forever  quitclaim  to  the  said  Ferdinand  Rorer  all 
their  right,  title,  interest  in,  and  claim  to,  the  said  tract  of  land,"  etc.;  and 
then,  as  if  to  make  assurance  doubly  sure,  and  to  give  unequivocal  and  un- 
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misUkable  expression  to  the  real  intention,  and  purpose  of  the  parties,  resort 
is  had  to  the  superadded  words,  "a*  effectttally  and  to  all  intents  and  pur- 
poses as  though  the  same  had  not  been  conveyed  to  the  said  Crawford  by  the 
deed  aforesaid." 

Now,  what  vi2^'\t—t7ie  legal  title  to  which — Crawford  proposed  to  secure 
to  Rorer  by  this  quitclaim  deed?  Obviously  the  land  embraced  in  the  deed  of 
1861  which  theretofore  belonged  to  Rorer,  and  not  the  land  therein  embraced 
which  was  the  maiden  land  of  Mrs.  Rorer;  for,  as  to  the  latter,  the  deed  of 
1861.  for  want  of  recordation,  was  a  nullity,  and  passed  no  title  from  Mrs. 
Rorer  to  Crawford;  and  therefore  the  word  "grant,"  employed  in  the  deed  of 
1866,  was  inoperative  as  to  Mrs.  Rorer's  land,  though  effectual  as  to  Rorer 
and  his  land,  because,  as  between  him  and  Crawford,  and  as  respected  the 
land  of  Rorer,  the  deed  of  1861  was  valid  and  binding,  and  Crawford  had 
acquired  thereby  something  that  he  could  reconvey — could  grant — to  Rorer. 
In  fact,  the  deed  of  release  and  quitclaim  plainly  manifests  on  its  face  a  con- 
sciousness on  the  part  of  Crawford  that,  by  reason  of  the  failure  to  record  the 
deed  of  1861,  he  had  acquired  no  title  as  to  Mrs.  Rorer*s  land.  Men  are  pre- 
sumed to  contract  in  reference  to,  and  with  knowledge  of,  the  law  in  force  at 
the  time  of  the  contract.  Knowing  the  law  with  respect  to  conveyances  of 
maried  women,  and  knowing  he  had  acquired  no  title  to  Mrs.  Rorer^s  land, 
and  that  he  could  acquire  none  until  the  deed  of  1861  was  actually  and  duly 
admitted  to  record  as  to  her  husband  as  well  as  her,  may  readily  explain  why, 
in  the  deed  of  1866,  the  grantor  Crawford  made  no  reference  to  Mrs.  Rorer  as  a 
party  to  the  deed  of  1861,and  why  he  used  the  word  "grant,"  which  was  effect- 
ual as  to  Rorer,  but  inoperative  as  to  Mrs.  Rorer;  and  why,  too,  out  of  abun- 
dant caution,  the  words  of  release  and  quitclaim  were  added,  with  the  super- 
addition  of  the  declaration  that  the  release  was  to  be  as  effectual  "to  all  in- 
tents and  purposes  as  though  the  deed  of  1861  had  never  been  made;"  thus 
declaring,  in  the  most  comprehensive  and  unequivocal  terms,  not  only  the 
complete  cancellation  of  the  transaction  evidenced  by  the  deed  of  1861,  but 
with  prudent  forethought  guarding  against  any  possible  attempt  to  misuse  it 
in  the  event  it  should  he  afterwards  found,  and  at  the  same  time  demonstrat- 
ing the  real  character  of  the  transaction  to  be  to  put  all  the  parties  to  that 
transaction  in  statu  quo.  The  deed  of  1861  thus  ceased  to  exist,  and  no  power 
on  earth  could  thereafter  give  it  vitality.  This  interpretation  is  consistent 
with  reason  and  the  rights  of  the  parties  respectively;  and  it  gives legithnate, 
operative  effect  to  every  feature  and  word  contained  in  said  deled  of  release  and 
quitclaim. 

It  is,  indeed,  too  plain  for  argument  that  at  the  date  of  the  deed  of  cancella- 
tion, the  deed  of  1861  from  Rorer  and  wife  to  Crawford  was,  by  reason  of  its 
not  having  been  admitted  to  record,  inoperative  and  void  as  to  Mrs.  Rorer, 
and  that  her  title  had  not  then  passed  thereby;  and,  being  then  wiped  out  of 
existence,  her  title  could  not  thereafter  pass  by  a  dead  deed.  Having  thus 
died  a  natural  death,  by  no  means  known  to  the  law  could  the  breath  of  life 
be  again  breathed  into  it.  But  notwithstanding  all  the  precautions  taken  to 
guard  against  any  possible  attempt  at  the  misuse  of  this  last  and  unrecorded 
deed,  in  the  event  it  should  be  afterwards  found,  and  attempted  to  be  set  up 
as  valid,  it  was  in  some  mysterious  way,  not  disclosed  by  the  record,  formally 
spread  upon  the  deed  books,  as  a  record^  deed,  in  1875,  just  a  few  days  before 
Mrs.  Rorer' s  death,  fourteen  years  subsequent  to  its  date,  and  nearly  nine 
years  after  its  complete  annulment  by  the  deed  of  December  8, 1866.  This 
attempted  recordation,  or,  more  properly  speaking,  this  mere  transcription,  of 
a  lost,  unrecorded,  canceled,  and  abandoned  paper  on  the  deed  book,  nine  years 
after  what  it  was  originally  designed  to  accomplish  had  been  annulled,  set 
aside,  and  undone,  was  but  a  wicked  attempt,  by  whomsoevidr  made,  at  the 
perpetration  of  a  most  flagitious  fraud;  but  one  that  can  in  no  way  even  tend 
to  reanimate  the  canceled  deed;  least  of  all  can  it  serve  to  accomplish  the  dark 
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design  of  diverting  Mrs.  Borates  title  from  her  children  to  her  husband,  and 
especially  as  she  could  not  have  conveyed  to  him  if  she  had  attempted  to  do  so. 
The  spr^ing  of  this  canceled,  sponged  out,  and  dead  deed  upon  the  record 
book  imparted  to  it  no  life — no  validity — for  any  purpose  whatever.  It  stands 
there  as  if  the  act  of  cancellation  virere  written  across  its  face,  and  is  not  worth 
the  paper  misused  in  the  pretended  act  of  recordation;  is  utterly  worthless  as 
respects  Mrs.  Boi-er^s  title,  and  that  of  her  children  who  claim  by  inheritance 
from  her. 

It  is  equally  clear  that  by  the  deed  of  1866  it  was  the  intention  of  the  par- 
ties to  restore  Borer  to  his  fee-simple  estate  in  the  297|^  acres  theretofore  owned 
by  him,  and  conveyed  to  Crawford  by  the  deed  of  1861,  and  to  his  life-estate 
in  Mrs.  Borer's  said  214^  acres,  which  was  also  embraced  in  said  last-named 
deed ;  and  such  was  really  the  only  legal  effect  thereof.  But,  though  unneces- 
sary as  to  Mrs.  Borer,  the  deed  of  1861  being  inoperative  and  void  as  to  her 
until  recorded,  and  the  deed  being  then  lost  and  unrecorded,  it  was  yet  the 
purpose  to  show  a  complete  wiping  out  of  the  transaction  of  1861 ;  hence  the 
extra  precaution  was  taken  to  make  the  deed  of  1866  broadly  and  strongly  ex- 
press a  complete  renunciation  of  all  claim  under  the  previous  deed  of  1861. 
Thus  the  parties  were  restored  to  their  rights  as  they  existed  prior  to  the  last- 
named  deed,  and  as  effectually  so  as  if  that  deed  had  never  been  made;  Craw- 
ford taking  from  Borer  the  Pulaski  land  for  the  $10,744.20  which  be  liad  paid 
on  the  land  purchased  in  1861,  and  Borer  surrendering  Crawford's  bonds  for 
the  residue  of  said  purchase  price.  The  transaction  of  1861  being  thus  ad- 
justed and  canceled,  and  Mrs.  llorer  having  died  intestate,  her  title  to  said 
2144  acres  passed  unimpaired  by  descent  to  her  said  children,  and  the  said 
land  is  theirs,  subject  only  to  the  life-estate  therein  of  their  father,  the  said 
Ferdinand  Borer,  Sr.  Such  is  the  conclusion  which  is  plainly  dictated  by  the 
very  terms  of  the  statute  with  respect  to  the  conveyances  of  married  women. 

But  there  is  another  view  which  clearly  precludes  all  idea  of  validity  in  the 
pretended  recordation  of  the  deed  of  1861,  many  years  after  its  date,  and  even 
after  its  cancellation.  The  deed  of  1866,  the  deed  of  cancellation,  release,  and 
quitclaim  to  Rorer,  does  not  refer  to  Mrs.  Borer  as  a  party  to  the  deed  of 
1861,  or  in  any  other  way,  and,  by  evident  oversight,  refers  to  the  last-named 
deed  as  made  byF.  Borer,  dated  first  of  September,  1861,  when  it  should  have 
been  referred  to  as  the  deed  of  Rorer  and  wife,  dated  fifth  September,  1861. 
But  there  is  no  question  as  to  this.  It  was  a  very  natural  mistake,  consider- 
ing that  the  deed  of  1866  was  written  necessarily  in  the  absence  of  the  deed 
of  1861,  which  was  lost  and  unrecorded.  Now,  it  is  not  pretended  that  the 
deed  of  1866  was  not,  as  to  Borer,  effectual  as  a  cancellation  of,  and  release 
and  quitclaim  under,  the  deed  of  1861.  On  the  contrary,  it  is  insisted  that 
the  effect  of  the  deed  of  1866  was  not  only  to  reinvest  Borer  with  his  former 
rights,  but  to  invest  him  with  the  title  to  Mrs.  Borer's  land  embraced  in  the 
deed  of  1861.  It  is  perfectly  plain,  then,  that,  if  the  deed  of  1866  worked  a 
cancellation  of  the  deed  of  1861  as  to  Borer,  there  could  thereafter  be  no  valid 
recordation  of  the  last-named  deed  as  to  him,  and  therefore  none  as  to  Mrs. 
Borer,  because  the  statute  expressly  requires  that  the  deed  of  a  married  wo- 
man, to  pass  her  title  or  interest  in  the  property  embraced  therein,  shall  be 
delivered  to  the  propenclerk,  and  admitted  to  record  as  to  the  husband  as  well 
as  the  wife.  All  the  requirements  of  the  statute,  including  recordation,  as  to 
both  htishand  and  wife,  must  be  complied  with,  or  else  the  wife's  title  does 
not  pass.  It  is  plain,  therefore,  that,  if  the  argument  for  the  appellees  could 
be  true,  it  would  prove  far  too  much  for  their  purposes;  it  would  establish  in 
Crawford  a  complete  title  to  all  the  land  embraced  in  the  deed  of  1861,  and» 
besides,  would  give  him  the  Pulaski  land  as  a  hontts,  and  all  for  the  paltry 
sum  of  $10,744.20,  which  is  all  he  ever  paid,  when  the  contract  prices  aggre- 
gate largely  over  the  sum  of  $50,000.  It  is  difficult  to  conceive  a  more  absurd 
result,  yet  it  would  logically  flow  from  the  argument,  if  the  argument  itself 
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were  true.  It  is  impossible,  in  view  of  tiie  statute,  and  the  proper  interpre- 
tation of  the  deed  of  1866,  to  escape  the  conclusion  that  if  the  pretended  rec- 
ordation, of  the  deed  of  1861,  long  after  its  cancellation,  is  valid  and  binding 
as  to  Mrs.  Rorer,  it  is  equally  valid  and  binding  as  to  Borer  himself;  and  the 
absurd  result  above  suggested  would  necessarily  follow. 

This  is  no  new  question.  Upon  no  subject,  perhaps,  has  the  legislative 
policy  of  the  state  been  more  uniformly  and  clearly  pronounced.  This  legis- 
lative policy  dates  back  to  early  colonial  times.  The  first  act  was  passed  in 
September,  1674,  and  was  entitled  "An  act  em^ovrenng  ffeame  coveits  to  make 
good  acknowledgment  of  sales  of  land,"  and  is  as  follows:  ''Whereas  thelegall 
way  in  England  of  passing  estates  where  the  inheritance  is  in  ^ffeame  covert 
is  by  way  of  ffine  and  recovery,  and  it  being  the  usual  way  in  this  country  for 
many  yeares,  we  having  noe  ffines  and  recoveries,  that  sales  have  been  made 
by  the  husband  and  wife  of  the  inheritance  of  the  wife  by  conveyance  from 
them«  and  the  said  conveyances  acknowledged  in  the  generaU  or  county  courts 
by  the  husband  and  wife,  the  wife  being  first  privately  examined  by  the  court 
whether  she  acknowledged  the  same  fPreely,  but  there  being  no  act  of  assembly 
to  authorize  the  same:  Be  it  therefore  enacted  by  the  governour  and  counceU 
and  burgesses  of  the  grand  assembly,  and  by  the  authority  thereof,  that  all 
such  sales  and  acknowledgements  that  by  husband  and  wife  have  at  any  time 
heretofore  been  made  in  manner  and  forme  as  aforesaid,  and  shaU  hereafter  be 
made,  shall  be  good  and  effectual  against  the  said  husband  and  wife,  their 
and  every  of  their  heirs  and  assignns,  and  against  all  other  persons  clayming 
by,  from,  or  under  them,  or  any  of  them,  and  that  to  all  intents  and  purposes 
as  if  the  same  had  been  by  ffine  and  recovery  or  any  other  way  whatsoever." 
See  Hen.  St.  317.  The  recitals  in  this  quaintly  expressed  old  statute  make 
dear  the  historical  fact  that  the  English  mode  of  procedure  by  fine  and  recov- 
eiy  was  never  in  vogue  in  Virginia.  By  this  act  the  conveyance  of  a  married 
woman  took  effect  by  reason  of  the  court's  judicial  act  in  making  the  privy 
examination  of  the  wife,  and  taking  her  acknowledgment,  which,  like  the 
English  mode,  was  matter  of  record  in  a  court  of  record,  and  was  declared  to 
be  as  valid  and  effectual  as  if  done  "by  flBne  and  recovery  or  any  other  way 
whatsoever."  Being  thus  matter  of  record,  and  the  action  of  a  court  of 
record,  no  other  proof  of  the  fact  was  competent,  except,  it  might  be,  that  the 
record  had  once  existed  and  had  been  lost  or  destroyed.  The  fact  had  to  be 
proved  by  the  record,  or  else,  in  contemplation  of  law,  the  fact  itself  did  not 
exist. 

This  act  continued  in  force  until  the  act  of  October,  1705,  (3  Hen.  St.  304,) 
which  declared  that  no  estate  of  inheritance  shall  pass  except  by  deed  in  writ- 
ing, duly  recorded  in  the  county  wherein  the  land  lies,  and  goes  on  to  provide 
that  a  deed  recorded  within  eight  months  shall  take  effect  as  if  it  had  been  re- 
corded on  the  day  on  which  it  was  acknowledged.  The  provision  for  record- 
ing within  eight  months  was  for  the  first  time  made  by  this  act.  This  act 
also  provides  for  the  conveyances  of  maiTied  women  substantially  as  by  the 
preening  act  of  1674;  and  declares  that  the  prescribed  mode  shall  be  as  effect- 
ual "as  if  done  by  fine  and  recovery,  or  by  other  ways  or  means  whatsoever; 
any  law,  custom,  or  usage  to  the  contrary  thereof  notwithstanding." 

The  next  act  was  that  of  October,  1710,  (3  Hen.  St.  517,)  entitled  "An  act 
for  settling  the  titles  and  bounds  of  lands,  and  for  preventing  unlawful  shoot- 
ing and  ranging  thereon."    This  act  in  no  way  varies  the  last  preceding  act. 

The  next  act  was  passed  in  August,  1734,  and  by  it  the  last  preceding  act 
was  amended  in  many  respects,  leaving,  however,  untouched  the  provision 
as  to  the  recordation  within  eight  months ;  and,  among  other  things,  this  act, 
by  the  seventh  section,  goes  on  to  provide,  in  addition  to  the  provision  for 
privy  examiuation  and  acknowledgment  in  court,  for  a  commission  to  issue  by 
the  clerk  of  the  general  court,  or  the  clerk  of  any  county  court,  to  two  or  more 
commissioners,  being  justices  of  the  peace  in  the  county  where  the/eme  shall 
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reside,  for  receiving  the  acknowledgment  of  any  deed  of  such  feme  covert  for 
passing  her  estate  in  any  lands,  tenements,  or  hereditaments;  and  declaring  a 
deed  acknowledged  before  them,  after  they  have  examined  her  privily  and  apart 
from  her  husband,  touching  her  consent,  and  the  same  be  certified  to  the 
judges  before  whom  such  commission  shall  be  returnable,  and  shall  be  re- 
corded, together  wltfi  the  commission  and  return,  the  same  shall  be  as  effect- 
ual as  if  the  same  had  been  personally  acknowledged  in  court  by  such  feme 
covert.  And  then  by  the  eighth  section  it  is  declared:  "And  whereas,  it  has 
always  been  adjudged  that  when  a  deed  has  been  heretofore  acknowledged  by 
a  feme  covert,  and  no  record  made  of  her  privy  examination,  that  such  deed  is 
not  binding  upon  the  feme  or  her  heirs,  yet  the  reason  of  those  judgments  are 
much  questioned,  and  the  same  point  is  still  constantly  disputed.  For  set- 
tling the  peace  in  that  matter,  be  it  further  enacted,  that  the  law  shall  always 
be  held,  and  it  is  hereby  declared  to  be  therein,  according  to  the  said  judg- 
ments, and  shall  never  hereafter  be  questioned;  and  the  clerks  of  the  courts 
before  whom  any  deed  of  2,  feme  covert  shall  be  acknowledged  shall  always 
hereafter  record  her  privy  examination." 

At  this  point  in  the  history  of  the  legislation  on  the  subject  In  hand,  and 
especially  in  view  of  the  two  last-named  statutes,  there  is  no  room  for  doubt 
that  a  married  woman's  deed  was  inoperative  and  void  until  recorded.  And 
in  view  of  these  statutes,  and  those  preceding  them,  such  deed  was  inopera- 
tive and  void  merely  from  the  fact  that  the  privy  examination,  acknowledg- 
ment, and  declaration  was  a  proceeding  in  a  court  of  record,  and  could  only 
be  proved  by  the  record;  and,  therefore,  where  there  was  no  record  of  the  fact, 
the  court  was  held  not  to  have  acted. 

The  next  act  was  that  of  October,  1748,  (5  Hen.  St.  408.)  This  act  re- 
tained the  provisions  for  the  privy  examination  and  acknowledgment  of  a /?m« 
covert  in  court,  or  before  commissioners,  as  provided  by  previous  acts;  the 
provision  for  recordation  within  eight  months;  and  then  further  provides 
that  "where  any  feme  covert  hath  heretofore  relinquished  her  right  of  dower 
in  lands  or  tenements,  and  acknowledged  the  same  in  court  or  before  commis- 
sioners, and  such  acknowledgment  has  been  recorded,  the  same  shall  be  suffi- 
cient and  effectual  in  law,  to  convey  and  pass  over  all  such  right,  although 
she  ha»  not  executed  and  acknowledged  any  deed  or  conveyance  for  that  pur- 
pose." These  provisions  are  found  in  the  fifth  and  sixth  sections  of  the  act. 
And  then  by  the  seventh  and  eighth  sections  it  is  declared;  (7)  "And  whereas, 
it  has  always  been  adjudged  that  when  any  deed  has  been  acknowledged  by  a 
feme  covert,  and  no  record  made  of  her  privy  examination,  such  deed  is  not 
binding  upon  the  feme,  or  her  heirs."  (8)  "It  is  hereby  further  enacted  and 
declared  that  the  law  herein  shall  always  be  held  according  to  said  judgments, 
and  shall  never  hereafter  be  questioned;  and  the  clerks  of  the  courts  before 
whom  any  deed  of  hfeme  covert  shall  be  acknowledged  shall  always  hereafter 
record  her  privy  examination." 

At  this  point  it  is  important  to  observe  two  things:  FiraU  the  reiterated 
legislative  declaration  that  deeds  of  married  women,  not  recorded,  shall  be 
void ;  and,  second,  that  even  where  the  wife  had  executed  no  deed,  but  had 
theretofore  gone  through  the  form  of  assenting  to  her  husband^sdeed,  and  had 
thereby  relinquished  her  right  of  dower  in  lands  and  tenements,  and  the  ac- 
knowledgment thereof  had  been  recorded,  such  record  was  made  essential  to 
a  valid  conveyance  of  such  estate.  It  must  be  borne  in  mind,  however,  that 
this  provision  extended  only  to  the  wife's  dower  interest,  and  only  made  valid 
her  relinquishment  of  dower  by  such  mode  prior  to  this  provision,  and  did  not 
operate  prospectively,  nor  did  it  apply  to  any  estate  or  interest  of  the  wife  in 
lands,  except  her  dower  interest.  This  distinction  is  important  in  view  of 
the  fact  that  in  the  first  part  of  the  same  section,  (section  5,)  it  was  provided 
"that  all  deeds  and  conveyances  heretofore  made,  or  hereafter  to  be  made,  in 
writing,  indented  and  sealed  by  the  husband  and  wife,  and  by  them  personally 
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acknowledged  In  the  general  court  or  county  court,  the  wife  having  been  first 
examined  by  such  court  privily  and  apart  from  her  husband,  and  giving. her 
free  consent  to  the  same,  shall  be,  and  are  hereby  declared  to  be,  good  and  ef- 
fectual in  law,"  etc.;  and  in  view  of  the  further  fact  that  the  sixth  section 
provides:  "And  that  where  ^nj  feme  covert  cannot  conveniently  travel  to 
the  general  court  or  county  court  to  acknowledge  her  deed  for  passing  away 
her  estate,  it  shall  be  lawful  for  the  clerk  of  the  general  court  or  of  any  county 
court  to  issue  a  conmiission  to  two  or  more  commissioners,  being  justices  of 
the  peace  in  the  county  where  such  feme  resides,  for  receiving  the  acknowl- 
edgment of  any  deed  of  such  feme  covert,  for  passing  her  estate  in  any  lands, 
tenements,  or  hereditaments;  and  any  such  deed  acknowledged  before  them, 
after  they  shall  have  examined  her  privily  and  apart  from  her  husband,  touch- 
ing her  consent,  and  thereof  certified,  the  judges  before  whom  such  commission 
shall  be  returnable  shall  be  recorded  together  with  the  commission  and  return, 
and  shall  be  as  effectual  as  if  the  same  bad  been  personally  acknowledged  in 
court  by  such  feme  covert.*' 

These  two  provisions — the  one  respecting  the  deeds  of  husband  and  wife, 
indented  and  sealed  by  them,  and  personally  acknowledged  in  court,  and  the 
other  respecting  the  acknowledgment  by  the  wife  before  commissioners  out 
of  court — are  prospective  in  their  operation,  and  embrace  the  ^tate  or  inter- 
est of  the  wife  intended  to  be  conveyed,  whether  it  be  her  dower  or  other  in- 
terest in  the  land  embraced  in  the  deed.  And  it  will  be  observed,  too,  that 
to  each  of  these  provisions  is  superadded  the  other  provisions  making  valid 
the  relinquishments  of  dower  theretofore  m^dehy  femes  coverU  though  no  deed 
had  been  executed  and  acknowledged  by  the  wife  for  that  purpose.  In  other 
words,  in  the  case  of  a  deed  by  husband  and  wife,  personally  acknowledged 
by  them  in  court,  and  in  the  case  where  the  wife  could  not  conveniently  at- 
tend court  for  the  purpose,  and  her  privy  examination  was  made  by  commis- 
sioners as  aforesaid,  and  her  acknowledgment  was  taken  and  certified  by  them, 
and  the  commission  and  return  duly  recorded,  the  deed  was  in  either  case 
valid,  whether  theretofore  made,  or  thereafter  to  be  made,  and  so  acknowl- 
edged; whereas  the  other  provision,  as  to  the  relinquishment  of  the  wife's 
dower,  by  simply  assenting  to  her  husband's  deed,  only  made  valid  such  mode 
of  relinquishment  in  cases  theretofore  existing.  It  is  to  be  observed,  also, 
that  the  acts  prior  to  this  act  of  1748  declared  that  the  mode  thereby  prescribed 
should  be  as  effectual  "as  if  the  same  had  been  done  by  fine  and  recovery  or 
any  other  way  whatsoever.''  Now,  in  this  connection,  it  is  important  to  bear 
in  mind  that  the  mode  by  fine  and  recovery  bound  the  wife  by  all  the  cove- 
nants in  the  deed;  and  it  was  subsequently  so  ruled  in  Nelson  v.  Harwoodt 
3  Call,  394,  on  facta  that  arose  under  this  act  of  1748. 

The  next  act  was  passed  in  1785,  and  was  entitled  "An  act  for  regulating 
conveyances."  This  act,  like  previous  acts,  contained  the  provision  that  es- 
tates should  only  pass  by  deed,  etc.,  and  the  provision  giving  the  same  effect 
to  a  deed  recorded  within  eight  months  that  it  would  have  had  if  recorded  on 
the  day  of  its  acknowledgment.  The  act  then  proceeds:  "When  husband 
and  wife  shall  have  sealed  and  delivered  a  writing,  purporting  to  be  a  convey- 
ance of  any  estate  or  interest,  if  she  appear  in  court,  and,  being  examined 
privily  and  apart  from  her  husband  by  one  of  the  judges  thereof,  shall  declare 
to  him  that  she  did  freely  and  willingly  seal  and  deliver  the  said  writing,  to 
be  then  shown  and  explained  to  her,  and  wishes  not  to  retract  It,  and  shall, 
before  said  court,  acknowledge  the  said  writing,  again  shown  to  her,  to  be 
her  act;  or  if  before  two  justices  of  the  peace  in  that  county  in  which  she 
dwelleth,  if  her  dwelling  be  in  the  United  States  of  America,  who  may  be 
empowered  by  commission,  to  be  issued  by  the  clerk  of  the  court  wherein  the 
writing  ought  to  be  recorded,  to  examine  her  privily  and  ti^e  her  acknowledge 
ment,  the  wife,  being  examined  privily  and  apart  from  her  husband  by  those 
commissioners,  shall  declare  that  she  willingly  signed  and  sealed  the  said 
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writing,  to  be  then  shown  and  explained  to  her  by  tbein»  and  oonsenteth  that 
it  maybe  recorded;  and  the  said  commissioners  shall  return  with  the  com- 
mission, and  thereto  annexed,  a  certificate  under  their  hands  and  seals  of  such 
privy  examination  by  them,  and  of  such  declaration  and  consent  yielded  by 
her, — in  either  case  the  said  writing,  acknowledged  also  by  her  husband,  or 
proven  by  witnesses  to  be  his  act,  and  recorded,  together  with  such  her  privy 
examination  and  acknowledgment  before  the  court,  or  together  with  such 
commission  and  certificate,  shall  not  only  be  suiHcient  to  conveyor  release  any 
right  of  dower  thereby  intended  to  be  conveyed  or  released,  but  be  as  effectu^ 
for  any  other  purpose  as  if  she  were  an  unmarried  woman/'  This  act  needs 
no  comment  It  clearly  announces  the  legislative  purpose  to  strengthen  and 
continue  the  policy  theretofore  existing.  In  this  act  we  have  for  the  first 
time  the  words,  "when  husband  and  wife  shall  have  sealed  and  delivered," 
etc.,  and  the  words,  "the  said  writing  acknowledged  also  by  the  husband,  or 
proven  by  witnesses  to  be  his  act,  and  recorded,  together  with  such  her  privy 
examination,  ♦  ♦  ♦  shall  ♦  ♦  ♦  be  as  effectual  for  every  other  purpose 
as  if  she  were  an  nnmarried  woman."  The  provision  inserted  in  the  act  of 
1734  that  the  conveyance  of  a  married  woman  should  be  void  when  the  privy 
examination  and  acknowledgment  were  not  recorded  is  omitted  in  this  actt 
but  the  language  used  expresses  clearly  the  same  thing  in  smaller  compass. 

The  next  act  was  that  of  1792,  (1  St.  at  Large,  N.  S.,  Shepherd,  p.  84,  o. 
28.)  entitled  "An  act  for  regulating  conveyances."  This  act  retains  the  pro- 
vision in  respect  to  recordation  within  eight  months;  the  provisions  contained 
in  the  preceding  act,  commencing  with  the  words,  "when  husband  and  wife 
have  sealed  and  delivered  a  writing  purporting,"  etc;  and  then  goes  and 
makes  provision  for  the  case  of  a  married  woman  not  in  the  United  States; 
and  then  proceeds  to  reintroduce,  in  terms,  the  provision,  which  had  been 
dropped  out  of  the  last  preceding  act,  declaring  a  married  woman ^s  convey- 
ance void  when  there  is  no  record  made  of  her  privy  examination  and  ac- 
knowled^ent. 

In  1803  was  decided  the  case  of  Nelson  v.  Harwood,  supra,  in  which,  as  has 
been  stated,  it  WciS  held  that  the  wife  was  bound  by  the  covenants  in  her  deed. 
Subsequent  to  this  decision,  the  first  act  passed  was  that  of  1814,  (Acts  1814, 
e.  28*  p.  75.)  This  act  contained  the  provision,  as  theretofore,  as  to  the  effect 
of  a  deed  recorded  within  eight  months  from  the  date  of  iUt  acknowledgment, 
and  then,  after  dispensing  with  the  necessity  for  a  commission,  and  prescrib- 
ing a  form  of  certificate  which  should  be  sufficient,  proceeds:  "The  privy  ex- 
amination and  acknowledgment  so  taken  and  certified  shall  be  admitted  to 
record  in  any  court  wherein  the  deed  to  which  it  is  annexed  may  be  recorded, 
and  shall  be  entered  in  the  book  of  records  immediately  below  and  following 
the  record  of  said  deed;  and,  when  so  recorded,  shall  be  effectual  in  law  to 
pass  the  right  of  dower  or  other  interest  in  real  estate  of  such  feme  covert  in 
the  same  manner  as  if  such  privy  examination  and  acknowledgment  had  been 
taken  and  certified  by  virtue  of  a  commission  issued  in  pursuance  of  existing 
laws;"  and  then  by  the  fourth  section  declares:  "Sec.  4.  Be  it  further  enacted 
that  no  covenant  or  warranty  contained  in  any  deed  executed  hereafter  by 
^ny  feme  covert  shall  in  any  manner  operate  upon  her  or  her  heirs  further  than 
to  convey  effectually  from  such  feme  covert  and  her  heirs  any  right  of  dower 
or  other  interest  in  real  estate  which  the  said  feme  covert  may  be  entitled  to 
at  the  date  of  such  deed. "  By  this  act,  the  effect  of  a  married  woman's  deed 
is  limited  so  as  to  pass  merely  what  estate  she  had  at  the  date  of  the  deed  In 
the  land  conveyed.  If  the  deed  was  recorded  within  eight  months  from  the 
time  of  its  acknowledgment,  it  took  effect  as  if  recorded  on  the  day  of  such 
acknowledgment;  and,  if  not  recorded  until  after  eight  months  froin  its  ac- 
knowledgment, it  was  inoperative  and  void.  And  when  any  such  deed  was 
recorded  within  the  prescribed  time,  it  then  took  effect  as  of  the  date  of  reo- 
ordation,  and  passed,  not  the  estate  of  the  feme  as  of  the  time  it  took  effect* 
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but  that  "which  the  said /ntm  was  entitled  to  at  the  date  of  such  deed.**  The 
conveyance  thns  operating  to  pass  only  the  estate  or  interest  held  at  the  date 
of  the  deed,  no  covenant  therein  contained  could  bind  the  married  woman,  ex- 
cept to  the  extent  of  making  valid  the  conveyance  as  to  the  estate  or  interest 
actually  conveyed ;  therefore  no  estoppel  could  arise  as  to  the  feme.  Doubtless 
the  provision  in  the  act  of  1814,  that  no  covenant  or  warranty  in  any  deed 
thereafter  made  by  9k  feme  covert  should  in  any  way  operate  upon  her  and  her 
heirs,  except  to  convey  effectually  from  such  feme  and  her  heirs  any  right  of 
dower  or  other  interest  in  the  real  estate  conveyed  which  such  feme  may  be 
entitled  to  at  the  date  of  the  deed,  was  prompted  by  the  decision  in  NeUoii  v. 
Ifarwaodf  supra,  in  which  the  wife  was  held  by  the  covenants,  and  which 
was  doubtless  considered  an  innovation  upon  the  spirit,  if  not  the  letter,  of 
our  legislative  policy:  hence  at  the  first  opportunity  the  legislature  corrected  it. 

This  brings  us  to  the  consideration  of  the  act  of  February,  1819,  (1  Rev. 
Code,  c.  99,  pp.  S61--871.)  Section  12  of  this  chapter  gives  the  effect  of  a 
deed  recorded  within  eight  months  substantially  as  by  previous  statutes. 
Section  15  of  the  same  chapter,  after,  in  more  concise  language,  providing 
for  taking  privy  examinations  and  acknowledgments,  proceeds:  "And  when 
the  privy  examination,  acknowledgment,  and  declaration  of  a  married  wo- 
man shall  have  been  so  taken  in  court,  and  entered  of  record,  or  certified  by 
two  magistrates,  and  delivered  to  the  clerk  to  be  recorded,  and  the  deed  also 
shall  have  been  duly  acknowledged  and  proven  as  to  the  husband,  and  deliv- 
ered to  the  clerk  to  be  recorded,  pursuant  to  the  directions  of  this  adt,  such 
deed  shall  be  as  effectual  in  law  to  pass  all  the  right,  title,  and  interest  of  the 
wife  as  if  she  had  been  an  unmarried  woman:  provided,  however,  that  no 
covenant  or  warranty  contained  in  any  such  deed,  hereafter  executed,  shall  in 
any  manner  operate  upon  any  fetne  covert  or  her  heirs,  further  than  to  con- 
Tey  effectually  from' such /i$me  covert  and  her  heirs  her  right  of  dower  or 
other  interest  in  real  estate  which  she  may  have  at  the  date  of  such  deed.** 

Such  is  the  law  of  1819,  and  it  remained  substantially  unchanged  until  the 
revision  of  1849,  when  for  the  first  time  the  provision  as  to  the  effect  of  the 
recordation  of  any  deed  within  eight  months  from  its  acknowledgment  was 
taken  out  of  the  chapter  last  referred  to,  and  was  incorporated  into  another 
chapter,  which  is  now  section  7,  c.  114,  Code  1873.  And  the  part  of  section 
Ibi  e.  99,  1  Bev.  Code  1819,  prescribing  the  effect  of  acknowledgments  of 
married  women  when  recorded,  was  condensed  substantially  into  what  is 
now  section  7,  c.  117,  Code  1878,  which  was  the  statute  in  force  and  ap- 
plicable to  the  ease  in  hand. 

In  comparing  section  7,o.  117,  Code  1878,— the  law  now  in  force, — with  the 
language  of  1  Bev.  Code,  p.  866,  it  will  be  found  that  the  condensation  in  the 
former  was  in  part  accomplished  by  transposition  of  a  part  of  the  language  of 
the  latter.  It  is  dear,  however,  that  there  was  no  intention  on  the  part  of 
the  legislature  that  the  recordation  should  have  a  retroactive  effect,  and  relate 
back  to  the  date  of  the  deed;  certainly  not,  unless  the  deed  was  recorded 
within  the  prescribed  period  in  which  any  deed  would  relate  back  to  its  ac- 
knowledgment;  and  even  this  would  be  questionable,  because  the  deed  of  a 
married  woman  conveys  what  she  had  at  the  date  of  the  deed,  not  what  she 
had  at  the  date  of  the  acknowledffment.  But  this  is  really  immaterial  here, 
as  it  is  not  pretended  in  this  case  that  the  deed  in  question,  the  deed  of  1861,  in 
which  Mrs.  Borer  joined,  was  ever  spread  upon  the  recoix)  book  until  many 
years  after  it  had  been  canceled  and  annulled  by  the  deed  of  1866;  after  which, 
as  has  been  shown,  it  could  not  be  recorded,  even  as  to  F.  Borer,  because  it 
had  no  existence,  and«  being  incapable  of  recordation  as  to  him,  there  could 
be  no  valid  recordation  of  it  as  to  Mrs.  Borer,  because  the  statute  requires  that 
Buch  deed,  in  order  to  its  validity,  must  be  recorded  as  to  the  '^husband  as 
well  as  the  wife."  The  statute  is  absolute;  there  is  no  room  for  presumptions 
resulting  from  technical  rules  of  construction,  and  all  its  requisites  must  be 
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substantially  complied  with,  or  else  nothing  passes  by  the  deed  of  a  married 
woman.  As  colony  and  state,  sach  has  been  not  only  the  general  policy,  but 
the  unmistakable  spirit  and  letter,  of  the  law  in  Virginia  for  over  200  years. 
This  court  has  no  power  or  authority  to  depart  from  the  established  policy 
and  strict  letter  of  the  law  so  plainly  written  as  we  find  it  in  the  numerous 
statutes  referred  to. 

But  is  argued  that,  if  a  married  woman^s  deed  only  becomes  effectual  when 
it  is  duly  admitted  to  record,  then,  if  the  wife  should  die  between  the  date  of 
the  acknowledgment  and  the  date  of  the  recordation,  the  Instrument  would 
he  wholly  destroyed.  Not  so,  however,  for,  as  between  the  husband  and  the 
grantee,  the  deed  would  be  valid  and  binding,  though  as  to  the  wife  it  would 
be  inoperative — ineffectual  to  pass  her  title — until  duly  recorded,  for  it  is  only 
then  that  a  married  woman's  conveyance  becomes  a  complete  transaction. 
But  it  is  useless  to  argue  this  proposition,  as  the  pretended  recordation  in 
1875  of  the  deed  of  1861  was  prior  to  Mrs.  Borer's  death.  It  is  sufficient  to 
say,  if  the  question  were  presented  directly  for  decision,  it  would  be  an  ex- 
ceedingly interesting  one,  as  the  authority  for  recordation  at  a  time  subse- 
quent to  the  execution  and  delivery  of  the  deed  seems  to  rest  solely  upon  the 
presumption  of  the  wife's  continuing  acquiescence;  and  in  2  Tuck.  Bl.Oomm. 
bk.  2,  at  p.  268,  the  distinguished  author  significantly  suggests  the  question 
whether  recordation  after  the  death  of  the  wife  would  be  effectual.  But  grant 
that  the  effect  would  be  as  contended  by  counsel  for  the  appellees:  would  it 
be  less  reasonable,  less  harsh,  than  the  provision  (chapter  114,  Gode  1873) 
which  renders  every  contract  in  writing  and  deed  conveying  real  estate  void 
as  to  creditors  and  subsequent  purchasers  for  valuable  consideration  without 
notice,  until  and  except  from  the  time  that  it  is  duly  admitted  to  record  f  We 
think  not.  In  fact,  both  provisions  are  founded  in  wisdom  and  sound  policy; 
the  one  essential  to  the  protection  of  the  estates  of  married  women  who  labor 
under  the  disabilities  of  coverture,  and  the  other  to  protect  innocent  credit- 
ors and  purchasers  against  the  fraudulent  use  of  secret  contracts  and  convey- 
ances. 

And  in  the  very  poverty  of  their  case,  and  distress  of  their  situation,  the 
learned  counsel  for  the  appellees  were  driven  to  the  attempt  to  create  a  new 
estate  in  lands, — one  unknown  to  jurisprudence.  It  was  insisted  in  argu- 
ment that,  although  the  deed  of  1861  was  lost  and  unrecorded  when  the  deed 
of  release  and  quitclaim  of  1866  was  made  by  Crawford  and  wife,  yet  Craw- 
ford had  acquired,  it  is  contended,  under  the  first-named  deed  a  potential  es- 
tate in  Mrs.  Borer's  land,  and  that  this  was  by  Crawford  and  wife  conveyed 
to  F.  Borer  by  the  deed  of  1866,  and  that  Borer  became  thus  vested  with  title 
to  Mrs.  Borer's  land.  We  know  of  no  such  estate,  the  books  treat  of  none 
such,  and  there  is  nothing  in  the  statute  in  question  recognizing  anything  of 
the  kind.  Indeed,  no  estate  in  land  can  be  more  potential,  more  complete, 
than  the  absolute  estate  in  fee.  This  Crawford  would  have  had  but  for  that 
palpable  want  of  potentiality  which  went  with  him  throughout  all  these 
transactions.  First,  he  failed  to  record  the  deed  of  1861  when  it  was  exe- 
cuted and  delivered  to  him;  second,  he  lost  the  deed,  and  could  not  record  it; 
third,  he  became  unable  to  complete  his  purchase  by  paying  the  full  agreed 
price,  and  in  this  state  of  affairs  took  from  Borer  other  land  for  the  partial 
payments  made,  and  thereupon  executed  the  deed  of  renunciation  and  quit- 
claim of  1866.  In  all  these  things  we  can  but  see  Crawford's  pitiable  want 
ot potentiality.  In  fact,  Crawford  onlj  had  potentiality  to  do  what  he  did, 
and  that  was  t.o  take  from  Borer  what  he  could  get  for  what  he  had  paid  to 
Borer  on  the  transaction  of  1861,  and  then  to  reconvey  to  Borer  what  be 
(Borer)  had  conveyed  by  the  deed  of  1861;  and  then,  out  of  abundant  caution, 
to  renounce,  as  he  did,  all  claim  under  the  deed  of  1861.  We  have  seen  that 
the  strange  result  of  these  arguments  on  the  part  of  the  appellees,  if  true, 
would  be  to  vest  a  complete,  and,  it  would  seem,  unincumbered,  title  to  all  the 
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land  embraced  in  the  deed  of  1861  in  Crawford;  and  this,  when  he  is  not  even 
a  party  to  the  suit.  In  fact,  the  one  incurable  vice  in  the  whole  argument  is 
the  unwarranted  assumption  that  the  spreading  of  the  deed  of  1861  on  the 
record  book  in  1875,  many  years  after  its  cancellation  and  annulment;  con- 
stituted a  valid  recordation  thereof.  This,  as  has  been  shown,  is  not,  and  in 
the  nature  of  things  could  not  be,  true. 

The  principle  which  controls  this  case  is  by  no  means  a  new  one.  In  the 
early  acts  referred  to,  we  have  again  and  again  the  emphatic  legislative  dec- 
laration that  **it  had  always  been  adjudged  that  when  a  deed  has  beeu  here- 
tofore acknowledged  by  9.  feme  covert  and  no  record  made  of  her  privy  exami- 
nation, that  such  deed  is  notbinding  upon  the  feme;**  and  the  farther  declara- 
tion that  such  judgments  were  right,  and  should  not  thereafter  he  queetioned. 
And  when  Nelson  v.  Harwood  was  decided,  in  1803,  holding  that  a  married 
woman  was  bound  by  the  covenants  in  her  deed,  the  legislature  promptly  de- 
clared by  enactment  that  she  should  not  be,  so  bound,  except  as  to  the  inter- 
est held  by  her  at  the  date  of  the  deed  and  embraced  therein.  Nor  is  it  a  new 
principle  of  decision  in  this  court,  in  which,  though  the  question  has  never 
before  been  presented  in  the  form  in  which  it  is  here  presented,  yet  the  pre- 
cise principle  has  been  recognized  and  upheld  in  numerous  cases,  only  one  of 
which  need  be  referred  to,  and  that  is  the  case  of  Bank  v.  Paul,  75  Ya.  594. 
In  that  case  the  wife  joined  with  her  husband  in  the  sale  and  conveyance  of  a 
valuable  tract  of  land  to  two  of  their  sons.  The  deed  was  signed  and  sealed 
by  husband  and  wife.  The  wife  was  privily  examined,  and  her  acknowledg- 
ment certified*  and  the  deed  was  delivered  and  recorded;  but  the  certificate 
of  privy  examination  was  defective,  in  that  it  did  not  contain  all  the  requi- 
sites prescribed  by  the  statute.  The  husband  died,  and  thereafter  the  wife 
filed  her  bill  daiming  dower  in  all  of  said  lands,  which  had  passed  into  the 
hands  of  third  parties.  The  court  decreed  the  wife  her  dower,  and  on  ap- 
peal to  this  court  that  decree  was  affirmed.  In  delivering  the  uDanimous 
opinion  of  the  court  in  that  case.  Staples,  J.,  said:  "What  the  law  re- 
quires to  be  done  and  appear  of  record  can  only  be  done  and  made  to  appear 
by  the  record  itself,  or  an  exemplification  of  the  record.  It  is  perfectly 
immaterial  whether  there  be  an  acknowledgment  or  privy  examination  in 
fact  or  not,  if  there  be  no  record  of  the  privy  examination;  for  by  the  ex- 
press provision  of  the  law  it  is  not  the  fact  of  privy  examination  merely*  but 
the  recording  of  the  fact,  which  makes  the  deed  effectual  to  pass  the  estate 
ot  A  feme  covert"  Between  that  case  and  this  there  can  be  no  distinction 
upon  principle.  In  each,  a  requisite  prescribed  by  statute  as  essential  to 
the  validity  of  a  manied  woman's  deed  is  wanting.  That  is  enough,  and  it 
can  make  no  difference  whether  the  missing  link  was  to  be  wrought  by  one 
acting  in  a  judical  capacity,  or  in  a  ministerial  capacity.  The  statute  in 
question,  said  section  7,  c.  117,  Code  1873,  admits  of  but  one  constitution, 
and  that  is  found  in  its  unmistakable  language.  It  must  therefore  be  its 
own  interpreter. 

The  result  of  this  investigation,  then,  is  that  the  decree  of  the  court  below* 
in  so  far  as  it  affects  the  claim  of  the  children  of  Mrs.  Borer  to  the  214^  acres 
of  land  devised  to  her  by  her  father,  Patterson  Hannah,  and  which  was  em- 
braced in  the  said  deed  of  1861  from  her  husband  and  her  to  Crawford,  is 
plainly  erroneous,  and  must  be  reversed  and  annuUed  .by  a  decree  to  be  en- 
tered here  in  conformity  with  the  views  hereinbefore  expressed. 


(84  Va.  858) 

Pbbkiks  v.  Jonbs  et  a/. 
(Supreme  Oemt  of  Appeals  of  Virginia,    January  10, 18S8.) 

Wills— Validity— Olograph.  • 

Under  Code  Va.  1878,  o.  118, 1 4,  providing  that  no  will  shall  be  valid  unless  it  he 
in  writhig.  and  signed  by  the  testator,  and  that  unless  it  be  wholly  written  by  tb« 
v.4s.E.no.ll — 63 
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testetor  tbe  slnatare  Shan  be  made  or  tbewfll  aoknowiedged  in  the  pieeenoe  of 
witnesses,  a  will  signed  hj  the  testator,  and  wholly  in  his  handwriting,  containing 
an  attestation  daose  unsigned  by  witnesses,  is  Tsud:  and  another  {wer  of  a  testa- 
mentary character,  written  and  signed  by  him,  bearing  same  date,  and  foond  folded 
up  with  said  will,  is  a  Talid  codicil,  although  it  does  not  exioesaly  refer  to  the  wilL 
Liwi8»  P.,  dissenting. 

Error  to  dreoit  conrt,  Albemarle  oounty. 

Davis  di  Harmon^  for  plaintiff  in  error.  B*  V.  SouthaU  aod  8.  B.  Woodt^ 
tar  def endanta  in  error. 

Lact,  J.  This  was  a  writ  of  error  to  a  Judgment  of  the  dreait  court  of 
Albemarle  coonty,  rendered  at  the  Maj  term,  1887.  The  case  is  a  contest 
concerning  the  will  of  Jesse  W.  Jones,  of  Albemarle  county,  who  died  on  the 
thirty-first  day  of  May,  1886.  In  September,  1886,  on  the  sixteenth  day  of 
that  month,  the  said  will  was  fonnd  upon  the  premises  of  the  testator,  among 
a  large  quantity  of  pai)er8,  in  an  outhouse,  where  the  papeis  had  been  piled 
preparatory  to  a  change  of  occupancy  of  the  premises.  These  papers  were  at 
first  in  an  old  trunk,  into  which  such  a  quantity  of  tAxe  said  papcos  had  been 
put,  and  the  top  so  pushed  down,  as  to  burst  the  top  off;  and,  the  pi4>6is  be- 
ing subsequently  turned  out  of  the  trunk,  as  is  supposed,  this  paper  was  found 
on  the  top  of  a  large  pUe  of  the  said  papers.  The  will  is  dated  the  fourteenth 
day  of  May,  1862;  is  wholly  in  the  handwriting  of  the  testator;  is  signed  and 
sealed  by  him .  At  the  bottom  is  an  attestation  clause,  unsigned  by  witnesses. 
Folded  up  in  the  will  was  a  short  paper  writing,  dated  on  the  same  day  that 
the  will  is,  and  signed  by  the  testator.  This  also  is  wholly  in  the  handwrit- 
ing of  the  testator,  as  is  proved  in  the  case,  and  a  newspaper  slip  containing 
an  obituary  notice  was  also  folded  up  in  the  will. 

The  wUl  makes  an  unequal  disposition  of  the  property  among  the  testator's 
children  in  some  respects,  and  its  probate  was  resisted  by  all  the  children 
aforesaid,  except  one  who  is  the  wife  of  the  executor  named  in  the  will,  who 
is  the  propounder  of  the  same,  and  is  the  appellant  here,  John  W.  Feridns. 
The  county  court  rejected  the  will;  and,  on  appeal  to  the  circuit  court,  the 
case  was  tried,  and  the  will  again  rejected;  whereupon  the  case  was  brought 
bere  by  writ  of  error.  The  facts  proved  are  certified,  and  it  appears  to  have 
been  proved  that  the  will,  and  the  inclosed  paper  claimed  to  be  a  codicil,  are 
both,  including  the  signatures,  wholly  in  the  hand  writing  of  the  testator;  that 
the  testator  was  73  years  of  age  at  the  time  of  bis  death,  and  that  he  was  for 
some  months  next  preceding  his  death  in  delicate  health,  but  that  his  mind 
was  unimpaired. 

The  first  assignment  of  error  here  is  the  refusal  of  the  court  to  give  the  fol* 
lowing  instruction  asked  by  the  plaintiff,  the  propounder  of  the  will:  Tf  the 
jury  believe,  from  the  evidence,  that  the  paper  writing  No.  1  [the  will]  offered 
for  probate  is  altogether  in  the  handwriting  of  Jesse  W.  Jones,  and  signed 
by  him,  they  must  find  that  said  paper  writing  is  a  good  and  valid  last  will 
and  testament,  provided  they  also  believe  from  the  evidence  that  the  said 
Jesse  W.  Jones  was  of  sound  and  dispositag  mind  and  memory  at  the  time  he 
made  said  writing;  and  the  fact  that  there  is  an  unexecuted  attestation  clause 
at  the  foot  of  said  writing  No.  1  is  not  sufficient  to  invalidate  the  paper  as  a 
will,  if  its  body  and  signature  are  in  the  handwriting  of  the  said  Jesse  W. 
Jones."  The  court,  in  lieu  of  the  foregoing  instruction  asked  for  by  the 
plaintiff,  gave  the  following:  ''The  court  instructs  the  jury  (1)  that  although 
they  may  believe,  from  the  evidence,  that  paper  No.  1  is  wholly  in  the  hand- 
writing of  Jesse  W.  Jones,  and  signed  by  him,  yet,  having  an  attestation  clause 
thereto  annexed,  but  without  witnesses,  the  law  from  this  fact  creates  a  pre- 
sumption against  its  being  a  will;  which  presumption  is,  however,  slight,  but 
yet  must  be  rebutted  by  some  extrinsic  evidence*  b^ore  it  can  be  held  to  be  a 
wUl," 
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Out' statute  (section  4,  e.  118,  Code  Ya.  1873)  provides  as  to  tiie  execution 
of  wills  as  follows:  ^^No  wUl  shall  be  yalid  unless  it  be  in  writing  and  signed 
by  the  testator,  or  bj  some  other  person  in  his  presence,  or  bj  his  direction, 
in  such  manner  as  to  make  it  manifest  that  tlie  name  U  intended  as  a  signa- 
ture; and,  moreover,  unless  it  he  wholly  written  hy  the  testator,  the  signa- 
ture i^all  be  made  or  the  will  adbiowledged  by  him  in  the  presence  of  at 
least  two  competent  witnesses,  present  at  the  siune  time,  and  such  witnesses 
shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no  form  of  at- 
testation shall  be  necessary."  It  thus  appears  that  by  our  law  a  will  wholly 
written  by  the  testator,  and  signed  by  him  in-  such  manner  as  to  make  it  man- 
ifest that  the  name  is  intended  as  a  signature,  is  complete  without  attesta- 
tion. Without  the  attestation  clause»  signed  by  witnesses,  or  unsigned  by 
them,  the  will  is  valid  and  pomplete. 

We  are  therefore  not  to  donsidisr  the  question  whether  a  presumption  is 
raised  by  an  unsigned  attestation  dause  against  an  imperfect  and  otherwise 
incomplete  will;  that  is  not, the  question  which  arises  in  this  case.  There  is 
no  instrument  otherwise  incomplete  which  is  to  be  affected  by  this  unattested 
clause.  The  will  must  be  conceded  to  be  as  perfect  and  complete  under  our 
law  before  the  attestation  clause  was  written  as  after  it  was  written,  unless 
the  unattested  clause  so  affects  it  as  to  render  it  invalid  in  some  degree. 
Starting  from  this  point,  we  will  consider,  then,  what  effect  did  the  said  at- 
testation clause,  unsigned,  have  upon  this  complete  will. 

It  most  be  conceded  that  the  signature- to  this  wiU  is  so  written  as  "to 
make  it  manifest  that  it  is  intended  as  a  signature."  It  could  obviously  have 
been  intended  for  nothing  else.  It  is  the  t^tator's  signature,  and  it  is  recog- 
nized as  such  in  the  body  of  the  paper  in  due  form.  The  statute,  then,  hav- 
ing been  complied  with  in  all  respects  and  the  will  complete,  what  presump- 
tion arises — what  ^ect  is  produced  on  this  complete  instrument  by  the  ad- 
dition of  the  clause  in  question?  The  presumption  is,  and  the  probable  in- 
tention of  the  testator  was,  to  have  the  will  attested  when  this  clause  was 
written.  If  he  had  done  so,  he  would  have  added  nothing  to  what  was  al- 
ready complete.  Not  having  done  so,  is  the  .will  invalidated  by  this  failure 
to  carry  out  this  unnecessary  intention? 

The  testator  must  have  intended  one  of  these  things, — either  to  have  car- 
ried out  his  first  purpose,  and  failed  by  intention  or  accident;  to  have  changed 
his  intention  upon  becoming  aware  that  his  first  purpose  was  unnecessary; 
or  to  have  held  the  purpose  unexecuted  in  his  mind.  Before  it  was  done  or 
after  it  was  done  the  will  was  complete.  It  was  an  act  immaterial  in  itself 
to  effectuate  or  destroy  the  will.  Suppose  we  concede,  for  the  sake  of  the  ar- 
gument, that  he  put  the  unexecuted  clause  on  the  paper  with  the  distinct 
purpose  of  revoking  it,  would  his  action  have  had  that  effect,  even  if  he  had 
so  intended?  Our  statute  again  provides  on  this  point  in  the  eighth  section 
of  the  same  chi^ter  as  follows:  *'No  will  or  codicil,  or  any  part  thereof,  shall 
be  revoked,  unless  under  the  preceding  section,  [seventh  section,  which  pro- 
vides for  revocation  by  marriage,]  or  by  a  subsequent  will  or  codocil;  or  by 
some  writing  declaring  an  intention  to  revoke  the  same,  and  executed  in  the 
same  manner  in  which  a  will  is  required  to  be  executed;  or  by  the  testator,  or 
some  person  in  his  presence  and  by  his  direction,  cutting,  tearing,  burning, 
obliterating,  canceling,  or  destroying  the  same,  or  the  signature  thereto,  with 
the  intent  to  revoke."  The  statute  must  be  complied  with  as  completely  in 
order  to  revoke  a  will  as  it  must  be  in  order  to  make  a  valid  will.  At  an  early 
day  in  our  history  the  legislature  ingrafted  upon  the  English  statute  of  wills 
a  provision  which  dispensed  with  subscribing  witnesses  in  cases  of  wills 
wholly  in  the  handwriting  of  the  testator,  as  the  statute  either  fn  England  or 
this  state  did  not  provide  where  the  will  should  be  signed,  whether  at  the  hot* 
tom  or  top,  or  elsewhere.  It  was  held  in  some  cases  that  a  signing  anywhere 
in  the  will  was  sufficient.    Under  tiie  English  statute  (29  Car.  II.)  of  eourse 
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such  a  will  had  to  be  attested  by  witnesses,  whether  wholly  written  by  the 
testator  or  not,  as  the  statute  requii*ed  that  it  should  be  in  writing,  signed  by 
him  or  by  his  direction,  and  that  it  should  be  attested  and  subscribed  by  three 
or  more  credible  witnesses  in  his  presence;  and  this  view  was  acquiesced  in 
in  England  until  the  statute  of  1  Vict.,  which  required  that  wills  should  be 
signed  at  the  end  thereof.  In  this  state,  as  we  have  seen,  no  witnesses  were 
required  to  a  will  wholly  written  by  the  testator;  and  although  our  courts 
showed  a  disposition  at  one  time  to  follow  the  English  view  as  to  the  suffl- 
ciency  of  a  signature  anywhere  on  the  paper,  {Bailey  v.  Tetickle,  Wythe,  173; 
Selden  v.  Coaltert  2  Ya.  Gas.  553,)  the  publication  required  in  England  in 
such  cases  being  absent  under  our  law,  the  view  was  questioned  and  finally 
denied,  as  the  proof  of  finality  of  intention  might  be  altogether  wanting  in 
an  unsigned  and  unattested  will,  recited  in  the  .case  of  Waller  v.  Waller^  1 
Grat.  454.  Such  a  will  coming  under  consideration,  it  was  held  in  this  court 
that  a  will,  unsigned  and  unattested,  was  lacking  in  evidence  of  finality  of 
intention,  and  the  will  in  such  guise  was  rejected.  The  legislature  thereupon 
amended  our  statute  so  as  to  bring  it  plainly  in  accord  with  this  decision,  and 
it  was  required  that  the  will  should  be  signed  in  such  manner  as  to  make  it 
manifest  that  the  name  was  intended  as  a  signature.  Judge  Allen  said  in 
Waller  v.  Waller,  supra:  "But  in  olograph  wills  signing  does  accomplish 
another  and  most  important  ol^ect.  It  /itmishes  the  proof,  and  generallff 
the  only  proof  of  which  the  fact  is  susceptible,  that  the  act  is  a  complete  con- 
cluded act.  Where  an  instrument  is  produced,  proved  to  be  in  the  handwrit- 
ing of  the  deceased,  showing  upon  its  face  that  it  was  a  concluded  instrur 
ment,  with  his  name  subscribed  at  the  end  thereof,  the  sanity  and  freedom  of 
the  testator  being  proved,  is  not  the  proof  complete?  Does  it  not  close  the 
door  upon  any  parol  proof  as  to  any  change  of  testament<ary  intent  as  fully 
and  effectually  as  the  proof  of  the  due  execution,  publication,  and  attestation 
of  an  attested  will  does?"  This  case  was  decided  in  1845,  and  the  law  of  this 
state  at  that  time  required  wills  of  personalty  to  be  executed  and  attested  in 
the  same  manner  as  wills  of  real  estate,  (act  February  20,  1840;  Acts  1839- 
40,  c.  57,  §  2,)  which  by  the  act  of  March  4, 1835,  (chapter  60,  §  1,  p.  43,  Acts 
1834-35,)  unless  wholly  written'  by  the  testator,  were  required  to  be  attested 
by  two  or  more  credible  witnesses  in  his  presence;  and  it  was  provided  by  the 
same  act  that  the  will  should  be  signed  by  the  testator  in  case  of  an  olograph 
will,  and  otherwise  by  some  person  in  his  presence  and  by  his  request. 

At  our  revisal  in  1849  the  revisors  recommended,  as  they  say,  in  conform- 
ity to  the  decision  in  Waller  v.  Waller,  supra,  an  amendment  to  the  section 
the  words,  *'in  such  manner  as  tomake  it  manifest  that  t?ie  same  is  intended 
as  a  signature,  **  which  in  their  opinion  was  thought  better  than  an  arbitrary 
rule  requiring  the  signature  at  the  end  of  the  paper.  Beport  of  Bev.  p.  516» 
0.  122,  §  4.  This  section  was  adopted  by  the  legislature  as  to  this  as  recom- 
mended, though  otherwise  changed.    Gode  1849,  c.  122,  §  4,  p.  516. 

In  the  case  of  Waller  v.  Waller,  Brooke,  J.,  dissented,  but  four  judges  re- 
jected the  will.  Only  three  assign  their  reasons,  but  these  concur  in  reject- 
ing the  will  because  it  did  not  manifect  a  finality  of  intention.  Since  the  act 
of  1849,  supra,  the  case  of  Ramsey  v.  Ramsey,  13  Gi^at.  664,  was  decided  in 
tlus  court,  (in  1857.)  In  that  case,  which  was  concerning  an  olograph  will, 
the  only  question  raised  and  decided  was  as  to  the  sufficiency  of  the  sign- 
ing where  the  name  of  the  testator  appeared  in  the  beginning  only  as,  '*!, 
Thomas  Bamsey,  of  G.,  do  make  this,  my  last  will  and  testament,"  etc  The 
court  held  that  the  signing  at  the  top  alone  was  an  equivocal  act,  and  the  will 
was  rejected  because  the  requirements  of  the  statute  were  not  complied  with, 
and  the  will  was  not  signed  in  such  a  manner  as  to  make  it  manifest  that  the 
name  was  intended  as  a  signature. 

In  Jarman  on  Wills,  as  to  execution  of  wills,  (volume  1,  p.  77,)  in  the  first 
note,  it  is  said:  '* It  should  be  observed  at  the  outset  that  though  a  will  be  not 
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prc^>erl7  executed  as  a  will,  with  subscribing  witnesses,  it  may  still  be  good 
as  a  olograph,  when  that  kind  of  will  is  allowed,  if  it  answers  the  require- 
ments of  the  statutes  as  to  olographs,  though  it  contain  more  than  the  stat* 
ute  requires;"  that  something  more  than  the  statute  requires,  doubtless  re- 
ferring to  an  unexecuted  attestation  clause,  as  the  case  of  Brouon  v.  Beaver ^ 
3  Jones,  (N.  C.)  516,  is  cited.  In  that  case  the  attestation  clause  was  signed 
by  only  one  competent  witness,  one  being  rejected  as  incompetent.  The  will 
was  then  proved  as  a  olograph  will,  and  the  will  was  sustained,  the  court 
saying:  "Going  beyond  the  requisition  in  respect  to  proofs  cannot  annul  that 
which  comes  up  to  them." 

The  cited  case  of  HanirSon  v.  Burgess  is  to  the  same  effect.  1  Hawks, 
384.  The  will,  having  a  defective  attestation,  was  nevertheless  proved  and 
sustained  as  a  holograph  will. 

The  case  of  Hill  v.  Bell,  decided  in  the  supreme  court  of  North  Carolina  in 
1867,  (Phil.  [N.  C.]122,)  was  the  case  of  an  olograph  will  which  had  appended 
to  it  an  attestation  clause  which  was  unsigned  by  witnesses^  as  in  this  case. 
The  first  objection  urged  agaiust  the  will  was  that  it  contained  an  unsigned 
attestation  clause,  and  it  was  claimed  that  the  testator  intended  to  make  and 
publish  it  as  an  attested,  and  not  as  a  olograph,  will,  and  therefore  it  was 
never  so  completed  as  to  operate  as  a  will.  This  objection  was  overruled  upon 
the  authority  of  Harrison  v.  Burgess  and  Brown  v.jB€aver,  supra.  The  court 
said:  "The  declaration  made  by  the  decedent  in  the  present  case,  that  he 
wished  to  obtain  the  subscription  of  witnesses  to  his  will,  though  strengthened 
by  an  attestation  clause,  cannot  be  of  more  avail  against  its  validity  than  was 
the  actual  attestation  in  the  cases  referred  to." 

By  the  statute  in  that  state  an  olograph  will  is  required  to  be  in  the  hand- 
writing of  such  deceased  person,  with  his  name  subscribed  thereto,  or  inserted 
in  some  part  of  such  will,  and  the  will  shall  be  proved  by  three  credible  wit- 
nesses to  be  entirely  in  his  handwriting,  ^Rev.  Code  N.  C.  c.  119,  §  1,  p.  606;) 
and  when  these  and  other  requisites  of  tne  statute,  as  to  deposit,  etc.,  have 
been  complied  with,  such  wills  have  been  sustained  notwithstanding  the  de- 
sign may  have  existed  in  the  testator's  mind  to  go  further  and  have  it  wit- 
nessed ;  and  this  upon  the  ground  that  all  had  be^en  done  which  the  statute 
required  to  be  done,  and  that  more  could  not  lawfully  be  required. 

In  the  case  of  Devecmon  v.  Devecmon,  43  Md.  335,  decided  in  the  court  of 
appeals  of  Maryland  in  1875,  the  will  contained  an  unsigned  attestation 
clause,  and  purported  to  devise  both  real  and  personal  estate.  The  incom- 
pleteness of  the  will,  in  that  the  attestation  clause  was  not  signed,  was  held 
to  raise  a  presumption  against  it,  and  that  this  presumption  was  strengthened 
because  the  instrument  purported  to  dispose  of  real  estate  as  well  as  personal 
property.  Although  wholly  in  the  handwriting  of  the  deceased,  it  was  in- 
complete to  dispose  of  real  estate,  without  witnesses,  under  the  law  of  that 
state.  Code  Md.  art.  93,  §  301.  This  will  was  therefore  upon  its  face  in- 
complete, and  therefore,  the  finality  of  intention  not  appearing  upon  the  will, 
it  was  necessary  to  prove  it,  which  was  done,  and  the  will  admitted  as  a  will 
of  personal  estate.    It  was  void  as  a  will  te  pass  real  estate,  as  we  have  seen. 

In  the  case  of  Plater  v.  Qroome,  3  Md.  134,  the  court  said:  "When  a  paper 
is  unfinished  the  presumption  of  law  is  strong  against  it;  and  if  there  be 
added  to  the  paper  the  attestation  clause,  and  the  names  of  the  witnesses  be 
omitted,  and  the  signature  of  the  testater  be  wanting,  and  the  blanks  r^ 
main  unfilled,  these  circumstances  will  raise  a  presumption  that  the  deceased 
bad  either  abandoned  his  intention  of  executing  the  instrument,  or  that  he 
never  fully  made  up  his  mind  on  the  subject."  These  cases,  and  all  similar 
cases,  are  widely  different  from  this  case,  and  are  readily  distinguished.  They 
are  cases  where  something  essential  remained  to  be  done.  In  a  case  where  a 
will  purports  te  devise  real  and  personal  estate^  and  the  will  is  incomplete, 
imperfected,  so  as  U)  devise  both^  the  fact  that  all  has  been  done  which  is 
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necessary  to  pass  one  species  of  property  does  not  disturb  the  presumption 
against  the  finality  of  the  intention.  It  is  nevertheless  an  incomplete  in- 
strument. The  finality  of  intention  applies  to  the  vdll,  not  to  any  particu- 
lar species  of  property  devised.  The  intention  not  appearing  in  such  case 
upon  the  face  of  the  will,  the  paper  is  insufficient,  standing  alone. 

But  if  the  question  to  be  determined  is  as  to  the  finality  of  intention,  what 
presumption  of  this  sort  could  a  court  discover  when  the  whole  will,  standing 
alone,  and  considered  as  a  toTiole,  indicated  and  exhibited  a  complete  achieve- 
ment of  every  purpose  manifested  therein;  and  so  the  same  court  which  de- 
cided the  case  of  Devecmon  v.  Devecnwrit  had  already  rendered  a  decision  sus- 
taining a  will,  with  an  unattested  attestation  clause,  the  intention  of  th6  tes- 
tator l^ing  complete,  so  far  as  the  will  manifested  any  intention,  without  the 
attestation  clause  either  signed  or  unsigned  by  witnesses,  (Broion  v.  Tilden, 
5  Har.  &  J.  371.)  this  being  a  case  of  personal  estate  only;  while  in  the  case  of 
Barnes  v.  Syester,  14  Md.  509,  which  was  signed  and  sealed  with  an  attesta- 
tion clause  unsigned,  this  being  a  will  of  real  estate  as  well  as  personal  estate, 
the  will  was  rejected.  Without  witnesses,  the  will  was  ineflfectual  to  operate, 
as  to  the  whole  design  of  the  testatrix,  as  evinced  in  the  will,  and  a  presump- 
tion was  held  to  arise  as  to  the  finality  of  intention  as  to  any  part.  It  was 
not  and  is  not  reasonable  to  presume  that  a  testator's  purpose  is  less  definite 
as  to  the  disposition  of  one  species  of  property  disposed  of  therein  than  as  to 
any  other.  The  question  is  not  in  any  case  whether  the  will  is  sufficiently 
executed  to  dispose  of  something  mentioned  therein,  but  whether  it  is,  as  a 
tffill,  executed  in  accordance  with  the  requirements  of  the  law ;  and  as  to  this 
state  the  requirements  of  the  law  are  the  same  Jis  to  both  species  of  property 
mentioned,  and,  "  when  the  formalities  are  present  which  the  law  requires^ 
parol  testimony  cannot  be  heard  against  the  will." 

The  learned  counsel  for  the  appellees  cites  numerous  authorities  to  support 
the  decision  of  the  circuit  court  in  this  case.  Of  them,  so  far  as  they  have 
not  already  been  considered,  we  will  say  that  they  do  not  apply  to  this  will. 
Judge  Tucker  is  referred  to  as  saying:  "In  like  manner,  the  completion  of 
the  declaration  of  the  testator's  intentions  must  sufficiently  appear,  or  the  in- 
strument sought  to  be  established  will  not  be  sustained;"  and  after  speaking 
of  the  presumption  raised  by  an  unattested  attestation  clause,  and  other  cir- 
cumstances, he  says:  "And  of  all  this  the  reasons  are  obvious,  since  as  long 
as  the  testator  leaves  incompleted  what  he  contemplates  to  complete  by  a 
further  act,  he  himself  cannot  look  upon  the  act  as  final. "  If,  with  power  to 
complete  it,  he  fails  ta  do  so,  w^e  have  the  most  irresistible  evidence  that  his 
mind  had  not  finally  decided."  If  these  views  of  this  learned  author  ^so  justly 
extolled  by  counsel)  are  read  as  of  tiie  time  he  wrote,  we  will  observe  that  he 
bases  his  remark  on  the  question  of  finality  of  intention  in  the  execution  of 
the  paper;  and  the  provision  of  the  statute  of  1849  was  not  then  a  part  of  our 
law.  Now,  if  the  will  be  so  signed  as  to  make  it  manifest  that  the  name  is 
intended  as  a  signature,  the  act  is  complete,  and  we  find  the  same  author  say- 
ing, (chapter  19,  book  2,  p.  292:)  "(2)  But  if  the  testamentary  paper  be  not 
subst^-ihed  by  the  testator,  and  on  the  face  of  it  there  appears  an  intention  to 
make  some  other  devises,  or  to  do  some  other  act  which  is  not  done,  it  will  be 
considered  as  wanting  that  character  of  finality,  and  that  conclusiveness  of 
intention,  which  are  requisite  to  make  a  will,  and  it  ought  not  to  be  admitted 
to  probate  as  such."  The  case  of  Beaty  v.  Beaty,  1  Add.  60.  is  much  relied 
on  by  the  appellees,  and  the  first  instruction  given  by  the  circuit  court  was 
doubtless  based  upon  this  case;  for  the  court  held  that  the  will  would  have 
been  clearly  entitled  to  probate  but  for  the  unsigned  attestation  clause;  say- 
ing: "But  if  a  testamentary  paper  be  imperfect,  either  in  itself  or  in  the 
writer's  apprehension  of  it,  it  can  only  be  entitled  to  probate  on  proof  being 
furnished  of  his  having  been  prevented  by  the  act  of  God  from  completing  it; 
and  this  presumption  was  held  to  be  slight."    To  a  similar  effect  is  DokSr  ▼• 
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Qoff,  2  Add.  42,  in  which  there  is  a  qtusre  whether  a  paper  so  circumstanced 
can  in  all  cases  be  considered  an  unJlnisTied  paper,  the  word  "  witnesses"  being 
so  written  as  to  leave  no  room  for  names  of  witnesses  beneath,  and  the  whole 
question  was  made  to  turn  upon  the  idea  of  finality  appearing  upon  the  paper 
Waller  y.  Waller^  1  Grat.  4&i,  was  a  case  of  real  and  personal  property,  and 
has  been  already  sufficiently  considered  along  with  the  Maryland  case,  Devec- 
mon  V.  Devecmofit  supra. 

In  all  these,  and  such  similar  cases  as  we  have  examined,  the  ground  .was 
taken  that  the  conclusion  of  finality  was  excluded  when  the  paper  appeared  to 
be  unfinished.  When  this  was  held  as  to  wills  like  that  in  Waller  v.  WcUler 
and  Devecmon  y.  Deoeomont  sttpra,  the  vriU  was  incomplete  to  efifectuate  the 
whole  design  contemplated  by  the  testator,  and  a  presumption  arose.  In  cases 
like  Beaty  v.  Beaty  and  Braum  v.  TUden,  supra^  where  personal  property 
alone  was  concerned,  the  decisions  are  not  uniform.  In  the  first  case  the  En- 
glish court  held  the  testamentary  paper  invalid.  In  the  second,  the  Maryland 
court  of  appeals  held  the  testamentary  paper  valid  on  its  face,  notwithstand- 
ing the  want  of  signature,  and  the  blank  attestation  clause;  ''the  signature  not 
being  required  by  the  law  of  that  state  to  such  a  will."  In  neither  England 
nor  Maryland  do  the  provisions  of  our  statute  obtain.  In  the  absence  of  such 
provisions  much  is  left  to  depend  in  all  cases  upon  the  appearance  of  the  paper 
as  to  this  question  of  finality.  But  when  certain  formal  tests  are  provided  by 
statute  in  the  presence  of  these,  what  inference  can  arise  as  to  finality  of  in^ 
tention?  As  was  said  by  this  court  in  WaZler  v.  Waller ,  supra :  "  When  the 
formalities  are  present,  parol  testimony  cannot  be  heard  against  the  will,  for 
that  would  be  to  hear  parol  testimony  against  the  statute."  **And,  on  the 
other  hand,  would  any  degre^  of  proof  short  of  the  formalities  prescribed,"  etc., 
"  suffice,  though  aided  by  the  strongest  proof  of  testamentary  intent  ?  "  '*  When 
the  formalities  are  absent,  parol  testimony  cannot  avail  to  supply  their  place." 
Our  statute  having  prescribed  the  formalities  required,  where  these  exist  no 
further  proof  can  be  required;  and  when  a  testator  has  complied  with  all  the 
law's  prescription,  and  preserved  his  will  in  that  guise,  no  indorsements 
thereon  short  of  the  requisites  provided  for  revocation  can  affect  the  testa* 
mentary  character  of  the  paper.  If  any  essential  thing  remains  to  be  done  to 
complete  the  entire  wiU,  if  a  signature  is  neoessary^  and  one  is  wanting*  or  if 
witnesses  are  necessary  to  s'ubscribe  the  attestetion  clause,  and  they  are  want- 
ing, then  the  failure  to  complete  the  will  is  not  explained  by  the  instrument; 
but  where  everything  has  been  done  which  the  law  requires,  everything  is 
complete  upon  the  face  of  the  will,  and  no  presumptions  arise  from  the  failure 
to  do  a  wholly  vain  and  unnecessary  thing.  The  will  in  this  case  is  complete 
in  all  respects,  and,  the  soundness  and  sanity  of  the  testator  being  established, 
the  judge  of  the  circuit  court  should  have  given  the  first  instruction  asked  by 
the  plaintiff  or  propounder  of  the  will;  and,  if  he  had  done  so,  the  controversy 
would  have  ended  there.  All  that  we  have  said  applies  with  equal  force  to 
the  codicil;  that  also  comes  up  to  the  requirements  of  the  law  in  all  respects, 
and  the  question  of  how  &r  it  affects  or  modifies  the  will  becomes  a  question 
of  construction,  and  is  not  one  of  probate. 

The  codicil  is  such  a  paper,  under  the  proofs,  in  this  case  stated  above, 
as  must  be  admitted  to  probate.  Its  testamentary  character  is  unquestion- 
able. It  is  dated  the  same  day  the  wiU  is,  and  is  on  different  colored  paper; 
but  it  cannot  be  from  this  determined  that  it  was  written  before  the  will.  It 
is  evidently  intended  as  a  codicil,  and  was  so  preserved  with  the  will.  We 
think  the  circuit  court  of  Albemarle  erred  in  rejecting  the  first  instruction  of 
the  plaintiff,  and  in  giving  the  first  instruction  given  by  the  court;  and  for 
that  error  its  judgment  appealed  from  here  will  be  reversed  and  annulled) and 
the  case  remanded  for  a  new  trial,  to  be  had  therein  in  accordance  with  the 
foregoing  views.    This  disposes  ol  and  includes  all  the  questions  raised  on 
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the  trial  which  were  of  any  iihportance  in  the  case,  and  the  remaining  ques- 
tions will  not  be  reviewed  in*  this  court. 

HiNTON  and  Hichardson,  JJ.,  absent. 

Lewis,  P.,  (dissenting,)  I  dissent  from  the  opinion  of  the  court  in  this 
case.  In  my  judgment,  the  law  was  rightly  propounded  to  the  jury  by  the 
circuit  court  in  relation  to  the  effect  of  the  unsigned  attestation  clause  at  the 
foot  of  the  paper  designated  in  the  record  as  "Paper  No.  1."  The  argument 
for  the  appellants,  which  is  sustained  by  the  court,  is  that  the  paper,  being 
wholly  in  the  handwriting  of  the  deceased,  and  complete  as  a  will  under  our 
statute,  without  the  attestation  of  witnesses,  its  validity  as  a  will  is  not  af- 
fected by  the  annexation  of  the  attestation  clause,  because  the  addition  of  the 
clause  was  a  mere  act  of  supererogation.  This  view,  though  at  first  blush 
plausible,  is  not  sound.  The  real  question,  I  take  it,  is  not  merely  whether 
the  requirements  of  the  statute  have  been  fully  complied  with,  but  whether 
the  deceased  has  done  everything  that  in  his  apprehension  of  the  paper  in 
question  it  was  necessary  to  do,  or  that  he  intended  to  do,  or  to  have  done 
before  completing  it  as  his  will;  and  the  presumption  arising  from  the  un- 
signed attestation  clause  is  that  he  did  not  regard  it  as  a  completed  instru- 
ment, or  as  a  final  and  concluded  act.  This  is  a  well-settled  rule  relating  to 
wills,  if  judicial  decisions  almost  without  number  cau  settle  anything.  The 
law  upon  the  subject  is  well  stated  by  an  eminent  author  as  follows:  "An  at- 
testation clause  [annexed  to  a  will]  without  witnesses  makes  the  paper  an 
wnftnished  instrument,  even  where  it  is  signed  \y  the  testator,  and  the  pre- 
sumption of  law  is  against  such  papers,  even  where  the  attestation  by  wit- 
nesses is  not  indipensablCt  and  when  offered  for  probate  it  must  be  rebutted." 
Bedf.  Wills,  213,  note  29.  See,  also,  1  Williams,  Ex'rs,  marg.  p.  84;  1  Jarm. 
Wills,  244;  1  Tuck.  Bl.  Comm.  885,  386. 

In  Beaty  v.  Beaty,  1  Add.  154,  a  case  often  cited,  and  which  I  think  is 
not  only  applicable  to  but  is  conclusive  of  the  question  before  us.  Sir  John 
NiOHOLL,  in  delivering  judgment,  said:  "The  paper  propounded  would  be 
clearly  entitled  to  probate  but  for  the  attestation  clause.  It  is  all  in  the  de- 
ceased's handwriting;  it  is  signed  and  dated;  it  appoints  an  executrix;  it  is 
a  complete  disposition  of  personal  property;  and  the  deceased  had  no  real  es- 
tate to  suggest  to  him  the  necessity  of  executing  his  wilf  in  the  presence  of 
witnesses.  But  if  a  testamentary  paper  be  imperfect,  either  in  itself  or  in 
the  writer's  apprehension  of  it,  it  can  only  be  entitled  to  probate  on  proof  be- 
ing furnished  of  his  having  been  prevented  by  what  is  technically  called  « the 
act  of  Ood '  from  completing  it.  As,  therefore,  the  natural  inference  to  be 
drawn  from  an  attestation  clause  at  the  foot  of  a  testamentary  paper  is  that 
the  writer  meant  to  execute  it  in  the  presence  of  witnesses,  and  that  it  was 
incomplete  in  his  apprehension  of  it  till  that  operation  was  performed,  the 
presumption  of  law  is  against  a  testamentary  paper  with  an  attestation  clause 
not  subscribed  by  witnesses,"  though  the  presumption  he  added  (as  the  circuit 
court  in  the  present  case  instructed  the  jury)  was  only  a  slight  one.  And 
in  a  note  to  the  case  it  is  said  that  this  was  the  doctrine  of  the  English  courts 
of  probate  from  an  early  period  until  the  decision  in  Cobbold  v.  Baas,  in  1781, 
which  was  speedily  overruled. 

The  English  cases  to  the  same  effect  are  numerous.  Many  of  them  are 
cited  by  the  text  writers  on  the  subject,  and  need  not  be  particularly  referred 
to  here.  Nor  have  I  been  able  to  find,  in  a  most  diligent  search,  any  case  de> 
cided  in  England,  before  our  revolution,  in  which  the  contrary  has  been  held. 
It  was  asserted  in  the  argument  at  the  bar  that  there  were  such  decisions, 
but  not  one  was  cited,  nor  are  any  cited  by  the  court  in  Watts  v.  Public  Adm^Vt 
4  Wend.  168,  a  case  much  relied  on  by  the  appellants,  though  the  ohief  jus- 
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tice  who  delivered  the  opinion  seemed  to  think  there  were  such  oases.  The 
learned  and  elaborate  opinion  of  Chancellor  Walworth,  from  whose  decision 
the  appeal  in  that  case  was  taken,  and  which  is  reported  in  1  Paige,  347,  is, 
to  my  mind,  conclusive  upon  the  point.  Besides,  t?ie  decision  of  the  case  in 
4  Wend,  proceeded  on  the  ground  that  the  presumption  against  the  paper  pro- 
pounded as  a  will  was  rebutted  by  the  evidence.  Much  reliance  was  also 
placed  in  the  argument  upon  the  case  of  Brotjon  v.  Tilden,  5  Har.  &  J.  371. 
The  facts  of  that  case  were  peculiar,  and  of  it  it  was  said  by  the  court  of  ap- 
peals of  Maryland  in  the  subsequent  case  of  Plater  v.  Groome,  3  Md.  134, 
that  the  strong  language  used  in  the  opinion  must  betaken  as  having  exclusive 
reference  to  the  particular  facts  of  the  case.  And  in  Plater  v.  Qroome,  as 
well  as  in  Barnes  v.  Syester,  14  Md.  507,  and  in  the  recent  case  of  Bevecmon 
V.  Bevecmon,  43  Md.  335,  the  principle  decided  in  Beaty  v.  Beaty^  supra, 
was  fully  recognized  as  a  part  of  the  law  of  Maryland.  I  am  of  opinion  that 
it  is  equally  applicable  here  as  a  part  of  the  law  of  Virginia,  for  while  the 
statute  permits  a  olograph  will  to  be  made,  without  the  necessity  for  attesta- 
tion by  witnesses,  it  does  not  prohibit  the  making  of  an  attested  will,  and 
therefore  it  seems  to  me  the  same  presumption  arises  of  the  want  of  final 
testamentary  intent  in  respect  of  a  paper  like  the  one  in  question  as  was 
held  to  arise  in  the  case  of  Beaty  v.  Beaty.  An  attestation  by  witnesses 
was  no  more  required  by  the  English  statute  to  make  the  paper  propounded  in 
that  case  a  valid  will  of  personalty  than  our  statute  requires  a  olograph  will 
to  be  attested  by  witnesses,  and  yet  it  was  held  that  the  unsigned  attestation 
clause  in  that  case  gave  rise  to  a  presumption  against  the  paper  as  a  will  which 
was  not  rebutted  by  the  evidence  adduced. 

Indeed,  it  seems  to  me  that  this  view  has  been  substantially  adopted  by.this 
court  as  a  sound  legal  principle  in  the  case  of  Waller  v.  Waller,  1  Grat.  465, 
as  that  decision  was  explained  in  Ramsey  v.  Ramsey,  13  Grat.  664.  In  the 
first-mentioned  case  Judge  Baldwin  concurred  in  the  opinion  of  Judge  Allen, 
while  Judge  Stanard  concurred  in  reversing  the  judgment  without  concur- 
ring in  Judge  Allen's  opinion,  and  Judge  Brooke  dissented,  so  that  Judge 
Allen's  opinion  was  no^  the  opinion  of  the  court.  Cabell,  P.,  gave  an 
opinion  of  his  own,  in  which  he  held  that  the  paper  propounded  in  that  case 
could  not  be  regarded  as  a  final  and  concluded  act,  not  alone  because  of  the 
fact  that  it  was  not  signed,  but  also  because  it  was  not  acTcnowledged  in  the 
presence  of  witnesses.  The  paper  was  wholly  in  the  handwriting  of  the  de- 
ceased, and  purported  to  dispose  of  the  whole  of  his  estate,  real  and  personal, 
and  concluded  thus:  "In  witness  whereof  I  have  hereunto  set  my  hand  this 

day  of ,  1841.    Signed  and  acknowledged  in  the  presence  of 

-. "    Judge  Cabell  said  that  the  paper  bore  evidence  on  its  face  that 

the  decedent  did  not  regard  it  as  a  final  and  concluded  act;  that  he  intended 
something  further  to  be  done,  namely,  that  it  should  be  signed  and  aoknowU 
edged  to  be  his  will  in  the  presence  of  witnesses;  and  upon  this  ground  he  con- 
curred in  reversing  the  judgment  of  the  lower  court  admitting  the  paper  to 
record.  And  in  Ramsey  v.  Ramsey,  it  was  said  by  Judge  Daniel,  in  whose 
opinion  Judge  Allen  and  the  whole  court  concurred,  that  the  decision  in 
Waller  v.  Waller  cannot  be  held  as  declaring  any  principle  broader  than  th^t 
announced  in  the  opinion  of  Judge  Cabell, — a  principle,  it  seertis  to  me,  in 
harmony,  not  only  with  the  ruling  of  the  circuit  court  in  the  present  case,  apd 
with  the  decision  in  Beaty  v.  Beaty,  and  a  long  line  of  like  decisions,  but 
with  conimon  sense  as  well.  It  seems  somehow  to  be  supposed,  moreover, 
that  a  question  of  revocation  arises  in  the  case,  and  much  has  been  said  upon 
'that  point.  To  my  mind,  all  this  is  irrelevant.  The  question  here  is  not 
whether  a  will  has  been  revoked,  but  whether  a  will  has  been  made;  and  I 
will  only  add,  in  this  connection,  that  the  presumption  above  mentioned,  in  re* 
spect  to  the  paper  in  question,  instead  of  being  rebutted,  is  strengthened  by 
the  evidence  in  the  case. 
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As  to  the  paper  designated  as  "No.  2,"  I  will  say  only  a  few  words.  It 
was  executed  on  the  same  day  with  paper  No.  1,  and  is  as  follows: 

''I  do  not  charge  any  of  my  children  with  anything  I  may  have  given  them 
before  my  death.  The  $1,000  for  my  daughter  Mary  is  to  be  paid  to  her,  and 
then  she  is  to  have  equal  of  the  balance. 

''May  14,  1862. 

[Signed]  -J.W.Jones.* 

I  am  satisfied,  from  the  record,  that  this  paper  preceded  the  writing  of 
paper  No.  1,  and  was  intended  as  a  memorandum  merely,  though  many  years 
afterwards  found  in  an  outhouse  folded  up  with  that  paper.  But,  be  that  as 
it  may,  it  does  not  expressly  refer  to  paper  No.  1.  and  there  is  nothing  in  the 
case  to  warrant  the  conclusion  that  it  refers  to  it  at  all;  so  that  it  cannot  op- 
erate, in  my  opinion,  as  a  codicil  republishing  paper  No.  1  as  a  will,  (1  Lomax, 
Ex.  62;)  and  it  is  equally  clear  that,  standing  alone,  it  is  not  entitled  to  be 
probated  as  a  will,  because  altogether  too  vague  and  indefinite.  The  case  of 
Gibson  V.  Gibson,  28  Grat.  44,  is  an  authority  upon  this  point.  Many  other 
important  questions  are  discussed  in  the  argument  at  the  tfar,  bnt,  as  the  court 
has  not  found  it  necessary  to  pass  upon  them,  I  make  no  allusion  to  them.  I 
think  the  opinion  just  delivered  is  contrary  to  the  settled  law,  as  it  is  laid 
down  by  all  the  text  writers,  and  as  it  has  been  expounded  by  the  ablest  and 
wisest  of  judges,  and  I  respectfully,  but  most  emphatically,  dissent  from  its 
conclusions. 


(84  Va.  m)  Wagke  t>.  Bakbour  €t  ol. 

(Supreme  Court  of  Appeals  of  Virginia.    January  Se,  1888.) 

WiTNBSS—CoMpBTENOT— Transactions  with  Deceased. 

Under  Acts  Va.  1877-78,  c.  256,  §  1,  p.  266,  providing  that  when  one  of  the  original 
parties  to  a  oontraot  or  other  transaction  the  subject  of  Investlgaticm  is  dead,  the 
other  party  shall  be  inoompetent  to  testify,  one  not  a  party  to  a  bond,  bnt  who  has 
agreed  with  the  obligor  to  pay  it,  and  has  received  from  him  money  for  that  pur- 
pose, is  a  competent  witness  to  prove  payment,  although  the  obligee  is  dead.^ 

Error  to  circuit  court,  Culpepper  county. 

/.  O.  Gibson  and  /.  G.  <&  W.  W.  Field,  for  plaintiff  in  error.  W.  W.  Henry 
and  J,  F,  Rixey,  for  defendant  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  Cul- 
pepper county,  rendered  on  the  fourteenth  day  of  September,  1885.  The  suit 
was  an  action  of  debt  by  the  plaintiff  in  error  against  John  S.  Barbour,  Jr., 
and  Coleman  C.  Beckham,  on  a  bond  of  $1,000.  The  jury  at  the  trial  rendered 
a  verdict  for  the  defendants,  whereupon  the  plaintiff  moved  the  court  to  set 
aside  the  verdict,  and  grant  him  a  new  trial,  which  motion  the  court  over- 
ruled, and  rendered  judgment  in  accordance  with  the  verdict,  whereupon  the 
plaintiff  applied  for  and  obtained  a  writ  of  error  to  the  said  judgment  from 
this  court. 

The  lirst  assignment  of  error  is  as  to  the  action  of  the  court  in  permitting 
James  Barbour  to  testify  in  the  case  as  a  witness  for  the  defendants  to  prove 
their  plea  of  payment.  The  ground  of  this  objection  was  that  the  said  wit- 
ness was  interested  in  the  result  of  the  trial,  and  that  the  original  obligee  in 
the  bond  was  dead,  and  incapable,  thereforct  of  testifying.  Our  statute  (Code 
1878,  c.  172,  g  21)  provides  that  ''no  witness  shall  be  incompetent  to  testi^jT 

1  Ab  to  the  admissibility  of  evidence  relating  to  transactions  with  deceased  persons. 
see  Insurance  Co.  v.  Watson,  dO  Fed.  Bep.  668.  and  note;  Hinckley  v.  Hinckley,  (Me.)  9 
AU.  Rep.  8d7,  and  note;  Witthans  v.  Bchack,  (K.  Y.)  11  N.  E.  Rep.  649;  Dnrvea  v. 
Granger's  Bstate,  (Mich.)  88  N.  W. Rep. 780,  and  note;  Shii^  v.  Davis,  (Ga.)  2  8. B. Ren. 
549,  and  note;  Harris  v.  Bank,  (Fla.)  1  Sonth.  Rep.  140,  and  note;  Smith  v.  Casweu, 
rrex.)  4  S.  w.  Rep.  848,  and  note:  Adams  v.  Hardware  Ck>.,  (Oa.)  8  S.  EL  Rep.  480; 
Smith  V.  James,  (Iowa,)  84  N.  W.  Rep.  809. 


Digitized  by 


Google 


Va.]  WAGEB  V.  BARBOUB.  843 

1>ecaiise  of  interest. "  The  twenty-second  section  of  said  chapter,  as  amended 
by  the  act  of  April  2, 1877,  (Acts  1877-78.  c.  256.  §  1,  p.  265.)  provides  that 
"and  where  one  of  the  original  parties  to  the  contract  or  other  Piansaction 
which  is  the  svitject  of  investigation  is  dead  or  insane  or  incompetent  to  tes* 
tify  by  reason  of  infancy  or  other  legal  cause,  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor,  pr  in  favor  of  any  other  party  having  an 
interest  adverse  to  that  of  the  party  so  incapable  of  testifying,  '*  etc.,  and  con- 
eludes  with  the  proviso:  "Provided,  however,  that  no  witness  who  would  have 
been  competent  to  testify  as  the  law  stood  before  the  passage  of  this  and  the 
preceding  section,  shall  be  rendered  incompetent  thereby.*'  In  this  case  the 
witness  James  Barbour  had  received  the  money  necessary  to  pay  off  this  bond 
from  John  S.  Barbour.  Jr..  and  had  undertaken  and  bound  himself  to  pay  it 
off.  He  was  introduced  to  prove  the  payment  by  himself  in  accordance  with 
this  agreement,  and  the  ground  of  his  interest  in  the  result  was  that  if  pay- 
ment was  not  established  he  would  have  to  pay  it  himself.  The  plaintiff 
moved  to  exclude  the  testimony  of  this  witness,  because  he  was  thus  inter- 
ested, and  the  original  obligee  of  the  bond  (which  was  the  original  contract) 
was  dead;  the  plaintiff  insisting  that  the  transaction  under  investigation  was, 
under  the  plea  of  payment,  the  fact  of  payment.  But  the  circuit  court  held 
that  the  statute  no  longer  excluded  any  person  by  reason  of  interest,  however 
great;  and  that  the  exception  in  the  statute  was  to  exclude  the  other  party  to 
the  contract  or  other  transaction  when  one  of  the  original  parties  to  the  con- 
tract was  dead;  that  the  witness  was  not  a  party  to  the  contract,  one  of  the 
original  parties  to  which  was  dead,  and  was  not,  therefore,  under  the  terms 
of  the  statute,  excluded. 

In  the  case  of  Qrigshy  v.  Simpson,  28  Grat.  348.  which  was  a  suit  upon  a 
bond,  under  the  plea  of  usury,  the  obligors  were  offered  as  witnesses  to  prove 
that  the  transaction  was  in  fact  had  with  the  then  plaintiff,  who  sued  as  as- 
signee, and  who  lent  the  money  for  which  the  bond  was  given,  the  obligee  be- 
ing dead  at  the  time  of  the  trial,  this  court  said:  "The  two  witnesses  offered 
in  this  case  were  two  of  the  obligors.  Moss,  the  obligee,  was  dead.  The  con- 
tract which  was  the  subject  of  investigation  in  this  case  toas  the  bond  executed 
by  these  two  witnesses  with  three  other  obligors,  payable  to  Moss,  the  obligee; 
Moss  was  one  of  the  'original  parties  to  the  contract,'  and  he  was  dead.  Cer- 
tainly the  case  comes  within  the  precise  terms  of  the  statute,  and  upon  its 
literal  interpretation  these  witnesses  must  be  excluded,  because  one  of  the 
original  parties  to  the  contract,  made  by  and  with  them,  (Moss,  the  obligee,]^ 
is  dead.  It  was  proposed  to  show  by  these  witnesses  (under  the  plea  of  usury) 
that  the  money  was  loaned  by  Simpson,  the  assignee,  and  not  by  Moss;  that 
the  transaction  was  in  fact  between  the  obligors  and  Simpson,  and  not  between 
them  and  Moss,  and  that  Simpson,  the  real  party  to  that  transaction,  being 
then  living,  the  obligors  were  competent  witnesses,  as  they  could  be  confronted 
with  Simpson. "  But  Judge  Christian,  after  citing  the  statutes  of  other  states, 
and  distinguishing  cases  cited  in  those  states,  dted  approvingly  the  case  of 
Granger  v.  Bassett,  98  Mass.  468,  as  holding:  "The  test  of  incompetency  is  the 
cause  of  action  in  issue  and  on  trial,  not  the  fact  to  which  the  party  is  called 
to  testify.  If  the  cause  of  action  was  a  matter  transacted  with  a  person  who 
has  deceased,  the  other  party  to  that  transaction,  being  also  a  party  to  suit, 
is  not  admitted  as  a  witness  at  all,  and  cannot  testify  to  any  fact  in  the  case; 
otherwise  he  is  admitted  as  a  witness,  and,  being  so  admitt^.  the  statute  con- 
tains no  restriction  nor  limitations  as  to  the  facts  to  which  his  testimony  may 
or  may  not  be  directed.  His  competency  must  be  determined  in  advance  by 
the  nature  of  the  controversy  and  the  questions  In  issue."  And  said:  "We 
think  this  rule  of  construction  must  be  applied  to  our  statute.  The  plain  pur- 
pose of  the  legislature  was  to  declare  that  when  the  lips  of  one  party  to  the 
original  contract  or  transaction  which  is  the  subject  of  investigation  are  closed 
in  death ,  the  adverse  party  shall  not  speak  at  all. "    See,  also,  the  caae  of  Mason 
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V.  Wood,  27  Grat.  783.  In  the  case  of  Qrandstaff  v.  Ridgely,  30  Grat.  18,  Judge 
Staples  said:  "The  court  is  further  of  opinion  that  the  circuit  court  erred  in 
refusing  to  permit  B.  F.  Murray,  the  deputy-sheriff,  to  testify  as  a  witness  in 
behalf  of  the  defendants.  The  action  was  against  the  sheriff  and  his  sureties 
for  the  default  of  this  deputy  in  failing  to  pay  over  money  collected  under  an 
execution.  Second,  for  failing  to  levy  and  make  due  return  of  the  execution. 
The  witness  was  excluded  upon  the  ground  of  interest  in  the  result  of  the 
trial,  arising  out  of  his  liability  over  to  his  principal,  and  because  some  of  the 
sureties  upon  the  official  bond  of  the  sheriff  being  dead,  the  plaintiffs  could 
not  testify  under  the  statute." 

In  this  case,  the  witness  James  Barbour  was  not  a  party  to  the  contract, 
one  of  the  original  parties  to  which  had  died;  he  was  not  a  party  to  the  suit, 
and  in  no  way  is  he  included  by  the  terms  of  the  statute.  That  being  so,  his 
interest  in  the  result  of  the  trial,  whatever  that  might  be,  did  not  affect  his  com- 
pelency,  as  interest,  under  the  law,  does  not  disqualify,  unless  the  witness  is 
included  by  the  terms  of  the  statute.  We  are  therefore  of  opinion  that  there 
was  no  error  in  the  action  of  the  circuit  court  in  refusing  to  exclude  him  as  a 
witness. 

The  next  assignment  of  error  which  we  will  consider  is  the  alleged  error  of 
the  circuit  court  in  refusing  to  set  aside  the  verdict,  and  grant  a  new  trial. 
The  circuit  court  certifies  in  detail  the  evidence  of  all  the  witnesses,  one  after 
another,  and  there  is  a  good  deal  of  conflict  in  the  testimony;  and  although 
the  court  certifies  at  the  end  of  the  bill  of  exceptions,  '*and  these  are  all  the 
facts  proved,"  still  this  is  a  certificate  of  evidence,  unless  we  can  consider 
that  two  opposite  and  contradictory  statements  could  he  pro'oed  facts.  That 
being  so,  and  the  juiy  and  the  trial  court  having  concurred  in  a  decision  in 
favor  of  the  defendants,  we  cannot  review  the  judgment  without  passing  upon 
the  credibility  of  witnesses,  and  the  weight  of  testimony,  which  is  not  the 
duty  of  this  court  which  did  not  hear  the  witnesses  testify,  and  is  without  any 
rational  criterion  by  which  to  determine  their  credibility.  And  this  court,  ac- 
cording to  its  well-settled  rule,  will  not  reverse  the  judgment  rendered  in  the 
court  below  in  such  a  case  upon  such  ground. 

Exception  is  taken  to  the  instruction  given  by  the  court  below  as  to  the  ef- 
fect of  the  admissions  of  an  assignor,  before  or  after  assignment,  regarding  a 
receipt  referred  to  in  the  case  in  such  light;  but  there  is  no  error  therein  to 
the  prejudice  of  the  plaintiff,  the  receipt  not  being  used  to  prove  itself,  but 
the  fact  of  payment  being  directly  and  distinctly  proved  by  the  testimony  of 
a  competent  witness,  upon  whose  credibility  it  was  the  province  of  the  jury 
to  pass. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error  in  the  said 
judgment,  and  the  same  is  affirmed. 

Lewis,  P.,  absent. 


(84  Va.  467) 

Board  of  Sup'rs  of  Frederi;ck  Co.  o.  Gmr  of  Winchester  et  oL 
{Supreme  Court  of  AjypecUa  of  Virginia,    February  3, 1888.) 

1.  Dedication— Speoiai.  Pdrposb— Hitchino  BguARB— Altbration. 

Where  a  square,  within  the  corporate  limits  of  the  city  of  Winchester,  dedicated 
to  the  public,  has  been  used  for  the  county  court-house,  jalL  clerk's  offices,  and 
hitching-posts  and  standing  room  for  the  horses  and  wagons  of  farmers,  and  others 
oo'i  ing  to  the  court-house  from  a  distance,  ever  since  the  formation  of  the  county, 
in  1748,  an  prior  to  the  incorporation  of  the  city,  such  dedication  wiU  be  held  to  be 
for  sucn  special  purposes  and  uses  only ;  and  an  mjuncUon  wiU  issue  to  restrain  the 
city  from  removing  the  hitching-posts  and  pavements,  and  otherwise  altering  a 
part  of  the  square. 

%.  Samb. 

Act  Assent  Va.  December  81, 1799,  providing  that  a  deed  of  oonveyanoe  made  by 
James  M.  Marshall  to  the  justice  of  the  county  of  Frederick,  and  the  mayor  and  al- 
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dermen  «f  the  borough  of  Winchester,  for  the  public  square,  occupied  by  the  countv 
buildings,  shall  be  as  good  and  valSd  as  if  such  deed  had  been  made  to  an  individual, 
did  not  confer  upon  the  city  of  Winchester  the  exclusive  right  to  determine  and  di- 
rect the  uses  to  which  the  property  should  be  applied. 

Appeal  from  circuit  conrt,  Frederick  county. 

Bill  for  injunction,  filed  by  the  board  of  supervisors  of  Frederick  county 
and  others  against  the  city  of  Winchester,  and  a  committee  of  its  common 
council.  From  an  order  dissolving  the  injunction,  and  dismissing  the  bill, 
complainants  appeal. 

W.  J,  Robertson  and  Harridan  cfr  Byrd,  for  appellants.  Holmes  Conrad 
and  j^arton  cfr  Boyd,  for  appellee. 

HiNTON,  J.  This  suit  was  instituted  by  T.  K.  Oartmell,  a  citizen  of  Fred- 
erick county,  and  the  board  of  supervisors  of  said'  county,  to  enjoin  the  city 
of  Winchester,  and  a  committee  of  its  common  council,  composed  of  Geprge 
£.  Bushnell,  Washington  South,  and  T.  M.  Bantz,  from  tearing  up  the  stone 
pavement,  removing  the  hitchiug-posts,  and  making  certain  other  radical 
changes  in  that  portion  of  what  is  known  in  the  record  indifferently  as  the 
"Public  Lot"  or  "County  Lots"  or  the  "Public  Square,"  lying  east  of  a  line 
extending  from  Bailroad  avenue,  or  Ck>urt-House  avenue,  (as  it  is  now  called,) 
along  the  eastern  wall  of  the  court-house  and  the  county  clerk's  office,  to  Water 
street.  The  defendants  both  answered  and  demurred  to  the  bill,  and  upon  ar* 
gument  the  demurrer  was  overruled,  and,  as  we  think,  rightly.  The  bill  sub- 
stantially alleges  that  the  county  of  Frederick  has  had  possession  of  this  square 
ever  since  it  was  constituted  a  county;  that  said  property  has  been  long  used 
by  the  county  of  Frederick  for  public  purposes;  that  upon  it  stands  the  county 
court-house,  county  clerk^s  offices,  and  the  offices  of  the  clerk  of  circuit  court 
of  said  county,  and  that  by  virtue  of  a  deed  from  James  M.  Marshall,  dated 
June  2,  1801,  the  county  is  at  least  entitled  to  a  joint  ownership  with  the 
city  in  said  property.  It  then  alleges  that  the  city  of  Winchester  is  proceed- 
ing to  make  such  radical  changes  in  the  status  of  the  property  that  its  char- 
acter will  be  eutirely  destroyed,  and  that  irreparable  damage  will  ensue  unless 
the  court  intervenes,  and  closes  with  the  proper  prayers  for  an  injunction,  an 
account,  and  further  relief.  This  was  sufficient  to  make  a  case  for  a  court  of 
equity.  It  advised  the  defendants  that  the  county's  claim  to  the  property  in 
question  rested  upon  possession  and  long  devotion  to  public  purposes,  but  that 
the  mere  legal  title  was  derived  through  the  Marshall  deed.  It  was  tanta- 
mount to  a  declaration  that  it  claimed  the  property  in  question  by  dedication, 
although  it  became  possessed  of  the  mere  legal  title  through  the  Marshall  deed, 
and  this,  in  our  judgment,  was  a  sufficient  statement  of  the  county's  title  to 
support  its  application.  It  could  not  be  required  to  set  out  the  evidence  on 
which  its  title  rests.    2  High,  Inj.  755;  Trustees  v.  Cowen,  4  Paige,  510. 

The  answer  of  the  city  denies  that  it  claims  any  interest  in  said  property  by 
virtue  of  the  Marshall  deed,  and  while  denying  that  the  city  ever  proposed  to 
make  any  radical  changes  in  the  status  of  the  property,  it  admits  the  passage 
of  an  ordinance,  and  the  appointment  of  a  committee  to  have  the  stone  on  the 
Market  square,  which  had  been  laid  there  by  the  council,  taken  up,  and  the 
ground  planted  in  grass  and  trees,  and  says  its  committee  were  doing  only 
this  when  restrained  by  injunction.  It  rests  its  claim  to  determine  and  direct 
the  uses  to  which  this  property  shall  be  applied  upon  the  original  dedication, 
and  its  right  so  to  treat  the  ground  as  to  prevent  its  becoming  a  public  nui- 
sance. 

From  the  historical  evidence  in  the  cause  it  appears  that  in  1788  an  act  of 
the  colonial  legislature  was  passed  authorizing  the  county  of  Frederick  to  be 
carved  out  the  county  of  Orange,  and  providing  that  until  it  shall  be  made 
to  appear  to  the  governor  and  council  that  there  is  a  sufficient  number  of  in- 
habitants for  appointing  justices  of  the  peace  and  other  officers,  and  erecting 
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courts  therein  for  the  due  administration  of  justice,  it  shall  remain  a  part  of 
the  county  of  Orange."  And  it  is  fair  to  infer  that  the  county  of  Frederick 
did  not  acquire  the  requisite  number  of  inhabitants,  and  become  a  distinct 
county,  until  1743,  when  the  first  act  of  the  county  court  was  to  order  the 
erection  of  a  jail  on  the  land  now  in  dispute,  and  from  this  time  until  after 
the  execution  of  the  Marshall  deed  in  1801  it  seems  perfectly  clear  that  the 
county  court  exercised  absolute  and  exclusive  control  over  this  property. 
During  all  of  this  period  the  only  allusion  to  the  town  of  Winchester  to  be 
found  in  the  orders  of  the  county  court,  and  in  the  record  of  this  case,  is  in 
1782,  when  the  county  court,  upon  the  application  of  the  said  corporation, 
gave  it  permission  *'to  erect  a  pound  on  the  public  lot  at  the  back  of  the  gaol." 

In  1752  {6  Hen.  St.  268)  the  town  of  Winchester  received  its  village  charter, 
and  in  1779  (10  Hen.  St.  172)  it  was  incorporated  as  a  town,  and  was  first  in- 
vested with  a  market  franchise.  In  1799  the  county  court  of  Frederick,  by 
an  order  entered  at  its  April  term,  reciting  that  Lord  Fairfax  had  dedicated 
''a  square  of  lots  in  the  town  of  Winchester  on  which  the  public  buildings 
are  erected  *  m  m  for  public  use,  but  that  a  legal  conveyance  for  the 
same  hath  not  been  executed,  and  that  James  M.  Marshall,  who  now  claims 
under  a  purchase  from  the  representatives  of  the  said  Fairfax,  is.  willing  to 
execute  a  conveyance  for  the  same,"  appointed  a  committee  '*to  confer  with 
the  said  Marshall  thereupon,  and  to  obtain  a  conveyance  for  said  lots  to  the 
present  justices  in  commission  of  the  peace,  and  their  successors  for  public 
use." 

In  the  December  following  an  act  of  assembly  was  passed,  which,  after  re- 
citing that  "it  hath  been  represented  that  James  M.  Marshall  is  willing  to 
convey  to  such  persons  as  may  be  empowered  by  the  general  assembly  of  Vir- 
ginia to  take  a  conveyance,  all  his  rights,  title,  and  Interest  in  and  to  the  pub- 
Uc  square  in  the  borough  of  Winchester,  in  the  county  of  Frederick,  except 
that  part  on  which  the  church  stands,  and  the  church-yard  annexed  thereto," 
enacted  "that  any  deed  of  conveyance  made  and  executed  by  the  said  James 
M.  Marshall  for  the  public  square  as  aforesaid,  to  the  Justices  of  the  county 
aforesaid,  the  ntayor  and  aldermen  of  the  borough  of  Winchester,  and  their 
successors,  (to  and  for  the  use  of  the  said  borough  of  Winchester  and  county 
of  Frederick,)  shall  be  as  good  and  valid  in  law  as  if  such  conv^ance  had  been 
made  to  an  individual. " 

On  the  second  of  June,  1801,  a  deed  of  conveyance  was  duly  executed  in 
accordance  with  the  provisions  of  this  act  to  the  justices  of  the  county  of 
Frederick,  and  the  mayor  and  aldermen  of  the  borough  of  Winchester.  Dur- 
ing all  this  time,  commencing  in  1743  and  ending  in  1801,  as  appears  from 
the  records  of  the  county  court,  the  county  of  Frederick  held  possession  of  this 
square,  and  during  the  same  period,  except  perhaps  between  the  years  1779  and 
1801,  when  a  small  space  in  the  extreme  eastern  portion  thereof  was  possibly 
occupied  by  a  market-house,  it  had  the  sole  and  exclusive  control  of  the  whole 
property.  Since  1801,  however,  the  county  and  city  seem  to  have  usually 
exercised  a  several  control  over  the  different  parts  of  this  property;  the  city 
regulating  the  market  until  about  a  year  ago,  when  it  ceased  to  be  used  and  was 
abandoned,  and  the  county  controlling  the  rest  of  the  square,  although  there 
are  instances  of  both  county  and  city  uniting  in  the  management  of  the  locus 
in  quop  as  for  instance  in  subscribing  for  and  laying  down  the  very  pavement 
which  is  now  sought  to  be  torn  up.  That  the  county  could  only  have  acquired 
this  possession  and  control  by  dedication  seems  also  patent.  The  right  of 
property  being  in  Lord  Fairfax,  and  the  act  of  1748,  authorizing  the  county 
courts  to  purchase  two  acres  of  land  for  the  use  of  their  county  in  the  erection 
of  their  public  buildings,  not  having  then  been  passed,  and  the  county  not  be- 
ing a  body  corporate  able  to  take  a  deed,  it  could  only  have  been  acquired  by 
the  county  by  dedication  for  some  public  use.  And  this  leads  us  to  inquire 
into  the  extent  aqd  puzposes  of  the  dedication.    What  was  the  use  or  uses  to 
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which  this  property  was  devoted?  It  is  contended  for  the  appellees  that 
this  was  a  dedication  to  "public  uses"  in  the  broadest  and  most  unrestricted 
sense  of  those  words,  and  that  the  "exclusive  power  to  determine,  direct, 
supervise,  and  control  the  manner  and  extent  of  the  exercise  *  *  *  of 
this  public  use"  devolved  upon  the  city  of  Winchester  as  guardian  or  trustee 
for  the  public.  If  the  premise  be  true,  the  conclusion  would  seem  inevitably 
to  follow.    2  Smith,  Lead.  Gas.  191;  2  Dill.  Mun.  Corp.  §§  64&-647. 

But  is  this  so?  Are  the  uses  here  general  and  unlimited,  or  are  they  spe- 
cial, qualified,  and  limited?  This  question  must  be  answered  in  the  light  of 
the  acts  of  the  parties  as  qualified  and  explained  by  the  situation  of  the  com- 
munity, and  the  locality  of  the  place  where  the  grant  or  appropriation  is  to 
be  enjoyed.  And  I  cannot  doubt  that  in  a  case  like  this  especial  weight  should 
be  given  to  the  peculiar  circumstances  of  the  country,  and  the  usage  of  the 
local  authorities  as  evidence  going  to  show  the  intention  of  the  dedicator.  At 
the  time  o^  the  dedication,  U}  use  the  striking  language  of  one  of  the  learned 
counsel  for  the  appellants,  "two  or  three  houses  on  the  town  run  constituted 
the  germ  of  the  uncreated  Winchester.  ♦  ♦  ♦  Washington  had  not  yet 
built  his  fort  on  the  hill  to  protect  the  pioneers  from  the  Indians,  and  the  un- 
explored forest  furnished  all  the  park  the  hardy  pioneers  desired."  Lord 
Fairfax  had  not,  if  James  Wood  had,  of  which  there  is  no  proof,  laid  out  any 
streets  or  lots  for  the  future  town.  A  new  county  was  about  to  be  brought 
into  being.  All  that  was  required  by  the  situation  was  a  square  for  the 
county  court-house,  jail*  derk's  office,  and  perhaps  other  necessary  county 
buildings,  and  hitching-posts,  and  standing  room  for  the  hoi-ses  and  wagons 
of  the  justices,  farmers,  and  other  persons  coming  to  the  court-house  from  a 
distance.  And  accordingly  we  find,  as  we  would  naturally  expect  to  find, 
this  square  immediatdy  subjected  to  these  uses,  with  the  knowledge  and  ac- 
quiescence of  Lord  Fairfax;  for  although  he  lived  until  1781,  not  one  word 
of  dissent  is  heard  from  his  lips,  and  even  the  city  of  Winchester,  although 
it  is  a  circumstance  of  no  great  importance,  is  upon  the  record  as  helping  to 
establish  tihe  very  pavement  and  hitching-posts  which  it  is  now  seeking  to 
destroy. 

Under  these  circumstances,  the  only  rational,  and  indeed  the  inevitable, 
conclusion  must  be  that  this  property  was  intended  to  be  dedicated  to  the  very 
uses  to  which  it  has-been  impropriated,  which  are  nothing  more  nor  less  than 
the  ordinary  uses  to  which  many  of  the  county  court-house  squares  in  this 
state  are  applied.  Having  reached  this  point,  it  only  remains  for  us  to  say 
that  it  is  established  by  the  clear  and  uncontradicted  evidence  of  ail  the  wit- 
nesses who  have  testified  in  the  cause  that  the  use  of  a  portion  of  this  square 
for  hitching-posts,  and  as  standing  room  for  wagons»  far  from  being  a  nui- 
sance, has  been  a  source  of  benefit  to  the  merchants  of  that  locality,  and  has 
enhanced  the  value  of  real  estate  used  for  business  nurposes  in  the  vicinity  of 
the  square.  And  as  for  the  act  of  December  31, 1799,  it  seems  only  necessary 
that  we  should  say  that  no  matter  what  may  have  been  the  occasion  of  its 
passage,  whether  due  .to  the  misi^prehension  of  the  importance  of  getting  in 
the  mere  naked  legal  title  or  to  a  disposition  to  give  the  city  a  voice  in  the 
management  of  property  located  in  its  midst,  a  part  of  which  it  was  then  us- 
ing for  its  market  house*  it  only  conferred,  in  our  judgment,  a  joint  owner- 
ship in  the  mere  legal  title,  and  could  not  and  did  not  confer  upon  the  city  of 
Winchester  the  right  to  exclusively  determine  and  direct  the  uses  to  which 
this  property  should  be  appropriated. 

The  circuit  court  therefore  erred  in  disserving  the  injunction  and  dismiss* 
ing  the  bill,  and  its  decree  must  be  reversed  and  annulled,  and  the  inJunctioD 
must  be  made  perpetoaL 
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MCCOULL  f>.   ClTT  OF  MANOHESTSI. 
(Supreme  Cowrt  of  Appeals  of  Virgimiix,    February  2, 1888.) 

MniriCIPAI/  CORPOBATIONS— NbOUOENCB— DbPBCTIVB  StRBBT»— PLEADrNG. 

A  declaration  in  an  action  against  a  citj  for  damages  for  negligently  and  wrong- 
fully allowing  a  pile  of  sand^wnich  plaintiff  averred  it  was  the  city^s  duty  to  remove, 
to  remain  in  and  obstruct  a  street,  which  does  not  also  allege  that  defendant  negli- 
gently permitted  the  obstruction  to  remain  without  using  suitable  precautions  to 
prevent  injuries  to  persons  usin^  the  street,  by  having  placed  at  that  point  the 
necessary  and  proper  lights  and  signals,  does  not  state  a  cause  of  action. 

Error  to  corporation  court  of  Manchester;  S.  Bassbtt  French,  Judge. 

Action  by  C.  L.  McCk>ull,  Jr.,  against  the  city  of  Manchester  for  negli- 
gently permitting  the  obstruction  of  a  street  of  the  city,  whereby  plaintiSrs 
horse  was  killed,  and  he  also  sustained  personal  injuries.  Judgment  for  de- 
fendant.   Plaintiff  appeals. 

W.  R.  Meredith^  for  plaintiff  in  error.  W.  /.  Clopton^  for  defendant  in 
error. 

HiKTON,  J.  This  is  a  case  of  little  dlfl9culty,  and  chiefly  important  be- 
cause of  the  principle  it  is  supposed  to  involve.  It  has  been  argued  as  if  the 
question  to  be  decided  depended  upon  the  correct  application  of  certain  well- 
established  and  fundamental  principles  respecting  the  liability  of  municipal 
corporations  for  the  neglect  of  itself  and  of  third  persons  to  use  suitable  pre- 
cautions to  guard  the  public  against  injury  from  obstructions  in  one  of  the 
streets  which  the  corporation  had  authorized  such  persons  to  place  therein. 
But  no  such  case  is  set  out  in  t{)e  declaration. 

Upon  an  examination  of  the  declaration  it  will  be  seen  that  the  breach  of 
duty  with  which  the  corporation  is  charged,  and  for  which  it  is  sought  to  be 
held  liable,  is  that  it  negligently  and  wrongfully  allowed  a  pile  of  sand  of  cer- 
tain named  dimensions,  which  it  is  alleged  to  have  been  the  duty  of  the  city 
to  have  removed,  to  remain  in  Hull  street  in  said  city,  whereby  the  plaintiff, 
who  was  ignorant  of  the  existence  of  such  ubstruction,  unintentionally  rode  his 
mare  in  the  night-time  upon  and  against  it,  thereby  killing  the  horse  and  in- 
juring the  plaintiff,  and  that  nowhere  in  the  declaration  is  it  alleged  that  the 
corporation  failed  to  use  suitable  precautions  to  prevent  injury  to  persons 
using  the  street  from  this  obstruction  by  having  the  necessaiy  and  proper 
lights  and  sign^Us.  Had  there  been  an  allegation  in  the  declaration  that  the 
corporation  negligently  permitted  the  obstruction  to  remain  without  proper 
lights  and  signals,  there  would  have  been  an  allegation  of  the  omission  of 
something  which  it  was  the  duty  of  the  corporation  to  have  done.  But,  there 
being  no  such  allegation  in  the  declaration,  of  course  there  can  bono  proof  of 
such  a  state  of  facts  permitted.  Every  obstruction  of  a  public  highway  is 
not  necessarily  unlawful.  Highways  may  often  be  lawfully  obstructed,  where 
there  is  a  manifest  necessity  therefor,  as  the  authorities  all  show.  But  this 
does  not  relieve  the  corporation  of  its  duty  to  supervise  and  see  that  the  ob- 
struction is  so  guarded  that  the  public  may  not  receive  injury  therefrom. 
The  city  had  the  right  to  pass  the  ordinance  authorizing  the  obstruction  in  this 
case.  It  was  a  legislative  or  discretionary  exercise  of  power  which  it  had  the 
undoubted  right  to  make,  and  if  judgment  is  to  be  given  in  this  case  accord- 
ing to  the  very  right  of  the  case,  as  disclosed  in  the  pleadings  judgment  must 
be  for  the  defendant. 

The  trouble  here  is  not  that  there  is  in  the  declaration  a  defective  statement 
<A  a  good'  case,  but  that  the  declaration  states  a  defective  case,  and  this  de- 
fect is  hot  cured  by  the  statute  of  jeofails^  The  plaintiff  cannot  set  out  a  case 
which  shows  that  he  has  no  cause  of  action  and  recover  upon  proof  improp- 
erly admitted,  because  irrelevant  to  the  case  presented,  of  another  and  dif- 
ferent cause  of  action.  The  judgment  is  therefore  right,  and  must  be  af- 
firmed. 
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Fremont  Cultivatob  Co.  v.  MoCamt. 

(Supreme  Court  of  C^eorgia.    December  12, 1887.) 

Salb— What  Constitutbs— Aokjot. 

On  the  trial  of  an  action  for  the  purchase  price  of  certain  machinery,  correspond- 
ence between  the  parties  was  introduced  in  evidence,  showing  a  demand  on  the  part 
of  one  for  payment,  and  a  request  on  the  part  of  defendant  for  further  time.  It  was 
stated  In  a  bill  of  lading  that  the  macMnes  had  been  bought  by  defendant  from 
plaintiff  at  a  stated  price,  and  other  correspondence  showed  the  price  at  which  they 
were  furnished.  Defendant,  when  on  the  stand,  failed  to  explain  the  transaction 
or  say  anything  about  the  letter  asking  for  Ume,  nor  did  he  pretend  that  he  sold  the 
machines  as  the  agent  of  the  company.    Held  sufBcient  evidenoe  to  fix  his  liability. 

Error  from  superior  court,  Murray  county;  Fain,  Judge. 

Action  on  account,  brought  by  the  Fremont  Cultivator  Company,  plaintiff 
in  error,  against  McCarny,  defendant  in  error. 

8,  F.  Maddox  and  McCfUchen  (&  Shumate,  for  plaintiff  in  error.  McCamp 
<£  Walker,  for  defendant  in  error. 

Blandford,  J.  The  plaintiff  in  error  brought  an  action  against  the  de- 
fendant in  error  upon  an  account,  which  account  contained  several  items  for 
cultivators  at  certain  prices.  The  plaintiff  relied  upon  certain  correspond- 
ence which  had  taken  place  between  it  and  defendant,  McCamy.  These  let- 
ters consisted,  first,  in  a  circular,  in  which  the  plaintiff  requested  the  defend- 
ant to  become  its  agent  to  sell  these  cultivators;  also  in  letters  of  the  defend- 
ant, and  in  a  bill  of  lading  of  these  cultivators,  in  which  bill  of  lading  it  was 
stated  that  the  defendant  bought  the  cultivators  from  the  Fremont  Cultivator 
Company  at  a  certain  price.  There  was  also  a  letter  from  the  plaintiff  to  the 
defendant,  in  which  the  company  demanded  payment  from  McCamy  for  these 
cultivators,  at  the  price  at  which  they  had  been  furnished.  A  reply  to  that 
letter  was  put  in  evidence,  in  which  McCamy  asked  for  further  time,  and 
insisted  that  they  ought  not  to  sue  him,  as  he  had  been  able  to  sell  but  one 
of  the  cultivators.  Brlnkerhoff,  who  was  agent  of  this  company,  testified  to 
these  different  letters,  and  stated  that  they  made  the  contract  between  the  par- 
ties; the  contract  being  that  they  were  to  let  him  have  these  cultivators,  etc., 
at  a  certain  price,  which  he  was  finally  to  pay  the  company.  McCamy  was 
also  put  on  the  stand  as  a  witness,  and  he  certainly  knew  all  about  this  trans- 
action; yet  he  did  not  undertake  to  explain,  nor  did  he  say  anything,  about 
the  letter  to  the  company  asking  for  further  time  for  payment,  nor  did  he 
state  that  he  sold  these  things  as  the  agent  of  the  company.  Nothing  of  that 
sort  appears  in  his  testimony.  This  was  the  second  trial  of  the  case.  On  the 
first  trial,  the  jury  found  in  favor  of  McCamy,  and  the  court  granted  a  new 
trial.  This  was  the  second  verdict  in  favor  of  McCamy,  and  the  court  would 
not  disturb  it.  We  think  he  should  have  disturbed  it.  The  verdict  was  con- 
trary to  the  evidence.  The  evidence  certainly  went  to  show  the  liability  of 
McCamy  to  this  company.  Ko  man  knew  better  than  did  McCamy  whether 
he  sold  these  cultivators  as  agent  of  the  company,  or  not;  no  man  knew  bet- 
ter than  he  what  was  meant  by  his  letter  asking  for  f qrther  time  for  pay- 
ment to  the  coiinpany ;  and  yet  he  offered  no  explanation.  We  think  the  court 
ought  to  have  granted  a  new  trial,  upon  the  ground  that  the  verdict  was  coii- 
trary  to  the  evidence.    Judgment  reversed.  >  .. 


^»®*-*^  Pearoe  D.  State. 

•  (Supreme  Court  of  Oeorgia,    November  10, 1887.) 

CBnCDTAI^  LaW^— CONBUOT  OV  TBIAlr-ABJOUBNHBlfT  TO  FBOCUBB  ATTBNDAEIOB  OW  Wn- 


An  adjoumment  of  the  court  for  10  minutes  to  permit  the  state  in  a  criminal  ca^e 
to  procure  the  attendance  of  a  witness,  is  not  such  an  abuse  of  the  court's  discre- 
tion in  the  management' of  its  business  as  to  amount  to arevdrsible  error. 
Y.4s.E.no.ll — 64 
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Error  from  city  court,  Richmond  county;  Eve,  Judge. 
X.  Phinizy,  for  j^laintifl  in  error.    C.  H.  Cohm^  Sol.  City  Court,  for  the 
State. 

Simmons,  J.  Ed.  Fearce  was  indicted  by  the  grand  Jury  of  Richmond 
county  for  assault  and  battery,  and  was  tried  in  the  city  court  of  Augusta  for 
that  offense.  Upon  the  trial  of  the  case  the  jury  returned  a  verdict  of  guilty, 
whereupon  the  defendant  moved  for  a  new  trial,  upon  the  usual  grounds,  that 
the  verdict  was  contrary  to  the  evidence,  etc.,  and  upon  the  special  ground 
that  the  court  erred  in  taking  a  recess  for  10  minutes  in  order  to  allow  the 
state  to  procure  the  attendance  of  the  witness  Gardner,  who  had  not  been  sub* 
pcBnaed,  and  was  not  expected  to  be  present,  but  who  was  then  subpoenaed 
iTistantert  and  whose  testimony  was  hurtful  to  the  defendant.  The  defend- 
ant at  the  time  objected  to  said  recess  and  proceeding.  The  court  below  over- 
ruled the  motion  for  a  new  trial,  upon  all  the  grounds  taken  in  said  motion, 
and  the  defendant  excepted,  and  assigned  as  error  the  overruling  of  said  mo- 
tion on  each  and  every  ground  therein. 

The  main  ground  insisted  on  in  this  court  is,  that  the  court  erred  in  taking 
a  recess  in  order  to  allow  the  state  to  procure  the  attendance  of  the  witness 
Gardner.  It  is  insisted  by  the  plaintiff  in  error  that  the  court  below  had  no 
right  to  stop  the  proceedings  on  the  trial  to  procure  the  attendance  of  this  wit- 
ness, and  that  the  action  of  the  court  was  injurious  to  the  prisoner  on  trial. 
We  do  not  think  this  ground  is  well  taken.  The  superior  and  city  courts  have 
discretion  in  the  management  of  the  business  therein,  and  if  that  discretion 
is  not  abused,  this  court  will  not  interfere  in  the  exercise  thereof.  There  was 
no  abuse  of  this  discretion  by  the  court  below  in  granting  this  time  to  the  state 
for  the  purpose  of  procuring  the  attendance  of  a  witness  to  sustain  the  witnesses 
for  the  state,  who  had  been  impeached  by  the  defendant.  It  was  right  and 
proper  that  he  should  have  done  so  in  furtherance  of  j  ustice.  If  the  defendant's 
witnesses  had  been  impeached,  and  he  had  made  a  similar  application,  it  would 
have  been  proper  for  the  court  to  have  granted  his  request.  We  think,  there- 
fore, that  this  was  a  matter  in  the  discretion  of  the  court,  to  regulate  its  own 
practice;  and  that  discretion  not  having  been  abused,  we  will  not  interfere 
therewith.    Judgment  affirmed. 


(80  Ga.  296)  „  .  ^     -  «    «    ^ 

BuBOH  «.  Augusta,  G.  &  S.  R.  Co. 

{Swpreme  Count  of  Oeorgia.    November  12, 1887.) 

Bailboad  CoiffPAKiBB—CoNSTBUOTioir  — Contract  with  Land-Owkbb  —  Pabol  Bn- 

DBNCB. 

Parol  evidanoe  of  a  verbal  agreement  that  the  defendant's  railroad  should  be  am- 
structed  through  the  plaintiff's  land,  in  a  particular  way,  is  inadmissible  to  vary  the 
terms  of  a  subsequent  written  agreement  by  whiob  plamtiff  had  agreed  that,  u  the 
survey  of  the  road  should  run  through  his  land,  he  would  give  the  right  of  way 
through  the  same  for  80  feet. 

Error  from  superior  court,  Richmond  county;  Ronkt,  Judge. 
F.  W.  Capers f  Jr.t  for  phiintifl  in  error.     William  T.  Gary,  for  defendant 
in  error. 

Blandford,  J.  Burch  signed  a  written  agreement  presented  to  him  hj 
one  of  the  agents  of  this  railroad  company,  whereby  he  agreed  that,  if  the  sur- 
vey of  the  railroad  should  run  through  his  lands,  he  would  give  the  right  of 
way  through  the  same  for  30  feet.  On  the  trial  of  this  case  the  writing  was 
introduced  in  evidence.  Burch  sought  to  avoid  the  effect  of  it  by  oflering 
himself  and  others  as  witnesses  to  prove  what  he  stated  to  this  agent  before 
he  signed  the  paper;  that  is,  that  they  might  come  through  his  land  if  they 
desired  to  do  so,  but  that  they  must  come  along  a  certain  ditch.  This  vras 
objected  to,  and  the  opart  sustained  the  objection,  and  refused  to  admit  tbe 
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testimony.  It  appears,  furthermore,  that  the  company  did  make  a  survey,  and 
built  the  road  where  it  now  runs  through  the  Jandsof  Burch,  and  that  Burch 
made  no  objection  or  complaint  to  any  officer  or  agent  of  the  company  so  as  to 
give  notice  that  he  object^  to  the  building  of  the  road  through  his  land  where 
it  was  built,  instead  of  along  the  ditch  referred  to.  A  verdict  was  rendered 
for  the  defendant,  and  Burch  made  a  motion  for  a  new  trial,  mainly  upon  the 
ground  that  the  court  erred  in  ruling  out  this  testimony  offered  by  him  to 
show  what  had  passed  between  him  and  the  agent  of  the  company  prior  to  the 
time  he  signed  this  written  agreement.  This  agreement  amounted  to  a  license 
to  the  railroad  company  to  pass  through  Burch's  land.  He  sought  to  vary  it 
by  showing  that,  before  he  signed  the  writing,  it  was  agreed  verbally  that, 
while  the  road  was  to  pass  through  his  land«  it  was  to  pass  in  a  particular 
way.  We  think  that  testimony  was  obnoxious  to  the  rule  that  parol  evidence 
is  inadmissible  generally  to  contradict  or  vary  the  terms  of  a  valid  written  in- 
strument. There  was  no  attempt  in  this  case  to  have  the  writing  reformed, 
or  to  show  that  there  was  any  fraud  practiced  upon  Burch  that  would  author- 
ize a  reformation  of  this  contract;  nothing  of  that  sort  appears  in  the  record. 
We  think,  therefore,  that  the  court  did  right  to  reject  the  testimony;  and  this 
being  the  main  objection,  and  there  being  sufficient  evidence  to  sustain  the 
verdTct,  we  think  the  court  did  right  to  overrule  the  motion  for  a  new  trial. 
Judgment  affirmed. 

(80  oa.  no) 

Benson  d.  Oaixawat,  Sheriif ,  et  al. 
{Bwpreme  Cowrt  of  Qeorgicu    November  22, 1887.) 

M0RT04<nB»— Lnm— Recobdino— OoDB  Oa.  %  2ffT. 

Code  Oa.  %  207,  subseo.  15,  provides  that  the  clerks  of  the  smperler  oonrti  shoU 
ttxnake  a  minute  <m  aU  conveyanoeB  or  liens  of  the  di^  halt  for  record,  and  the  di^y 
zecorded,  to  be  signed  offlcially,  which  shall  be  evidence  thereof. "  Meldj  that  un- 
der tliis  section  a  mortgage  must  be  actually  recorded  to  make  it  a  lien  from  its 
date,  the  mere  presentation  of  it  to  the  clerk,  and  minute  made  upon  H  that  it  was 
filed  at  a  certain  time,  not  being  sufficient. 

Error  from  superior  court,  Wilkes  county;  Lumpkin,  Judge. 
Colley  dk  Sims  and  W.  M.  d  M.  P.  Beese,  for  plaintiff  in  error.    S.  B. 
Hardemanf  for  defendant  in  error. 

Blandpord,  J.  The  question  in  this  case  is  whether  a  mortgage  presented 
to  the  clerk  of  the  superior  court  for  record  in  time,  but  not  actually  recorded 
within  the  time  required  by  law,  is  to  be  considered  as  duly  recorded  so  as  to 
retain  its  lien.  We  are  of  the  opinion  that  the  mortgage  must  be  actually  re- 
corded; that  the  mere  presentation  of  it  to  the  derk,  and  minute  made  upon 
it  by  the  clerk  that  it  was  filed  at  a  certain  time,  is  not  a  record  of  the  mort- 
gage so  as  to  retain  the  lien  from  its  date.  We  think  this  question  is  settled 
by  our  own  statutes  on  the  subject.  Code,  §  267,  subsec.  15,  provides  that 
the  clerk  shall  ''make  a  minute  on  all  conveyances  or  liens  of  tfcie  day  left  for 
record,  and  the  day  recorded,  to  be  signed  officially,  which  shall  be  evidence 
thereof. "  The  fil  i  ng  for  record  is  one  thing,  and  the  recordiu  g  another.  That 
is  manifest  from  this  section  of  the  Code.  It  is  not  to  be  considered  recorded 
simply  because  it  is  filed.  Section  1957  of  the  Code  postpones  mortgages  not 
recorded  within  the  time  required  to  all  other  Hens  created  or  obtained  prior 
to  the  ''actual  record  of  the  mortgage."  Under  certain  decisions  of  this 
court,  an  unrecorded  mortgage  is  postponed  to  judgments  obtained  after  the 
mortgage  is  made  and  before  it  is  actually  recorded.  This  section  of  the  Code 
refers  to  the  **actual  record;"  and  we  think  that  means  the  spreading  of  the 
mortgage  on  the  record,  not  the  filing  of  it  with  the  clerk.  The  court  below 
having  so  held,  the  judgment  in  this  case  is  affirmed. 
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(79  Ga.  650) 

Short  v.  State. 
(Supreme  Court  of  Oeorgia.    November  28, 1887.) 
Taxation— CoLLBonoN—SiONJLTUBB  of  Tax  Collbotob. 

A  certain  tax  )l. /a.  placed  in  a  constable^s  handB  was  signed  by  WHllamR.  Smith 
as  an  individual,  the  words  "tax  collector"  not  being  added  to  hlssignatare^  nor  did 
it  appear  otherwise  on  the  face  of  the  paper  that  he  was  tax  ooUector.  Held,  that 
the  service  of  such /I.  /a.  was  not  a  legal  process. 

Error  from  superior  court,  Wilkes  county;  Lumpkin,  Judge. 

Indictment  for  resisting  public  officer.  Defendant  was  convicted,  and  sued 
out  writ  of  error. 

Colley  <&  Sims,  for  plaintiff  in  error.  W.  Jf.  ffotoard^  Sol.  Qen.,  for  the 
State. 

Simmons,  J.  Qeorge  Short  was  indicted  for  a  misdemeanor,  in  WUkes  su- 
perior court,  in  that  he  "knowingly,  willfully,  and  wrongfully  did  obstruct, 
resist,  and  oppose  one  Pope,  a  lawful  constable  of  said  county,  said  Pope  then 
and  there  attempting  to  effect  the  levy  of  a  certain  tax  ft.  fa.  against  said 
Short,  said  ft.  fa.  being  a  legal  process,  and  lawfully  intrusted  to  said  Pope, 
constable  as  aforesaid,  with  directions  to  levy  the  same."  The  ft.  fa.  was 
in  the  usual  form,  and  was  signed  by  William  R.  Smith.  On  the  trial  of  the 
case  the  defendant  was  convicted,  and  moved  for  a  new  trial;  which  motion 
was  overruled,  and  he  excited  and  brings  the  case  hfcre  for  review.  Among 
the  grounds  instated  on  here  were  the  following,  in  substance:  that  the  ft.  fa. 
set  out  in  the  indictment  was  not  a  legal  process,  it  being  signed  by  one  W. 
B.  Smith  individually,  and  ^ot  as  tax  collector;  and  that  the  court  charged 
that  the  ft.  fa.  set  out  in  the  indictment,  although  not  signed  by  W.  B.  Smith 
as  a  tax  collector,  was  a  sufficient  ft.  fa.  in  law;  and  that  if  the  defendant  ob- 
structed or  resisted  the  constable  in  levying  said  ft.  fa.,  the  jury  would  be  au- 
thorized in  finding  him  guilty. 

We  think  the  court  erred  in  holding  this  to  be  a  legal  process  or  a  good  ex- 
ecution, under  the  law.  The  rule  is  well  settled  that  every  public  document 
which  is  required  by  law  to  be  executed  by  a  public  officer,  must  be  verified 
by  the  official  signature  of  the  person  who  made  it.  The  object  of  the  rule  is 
the  identification  of  the  document  as  an  official  act,  executed  by  authority  of 
law;  and  its  spirit  is  answered  only  when  the  official  character  of  the  person 
making  it  is  established,  and  the  document  appears  upon  its  face  to  be  an 
official  act,  attested  by  the  signature  of  the  officer.  "Every  act  of  an  officer 
should  bear  upon  its  face  evidence  of  its  official  character,  because  every  offi- 
cer is  reponsible  to  the  government  and  parties  interested  in  his  acts,  for  all 
injuries  occasioned  by  his  acts  or  omissions  undercolor  of  his  office.  The  au- 
thority of  an  officer  to  do  a  specified  thing  is  delegated  to  him  by  law,  and  is 
reposed  in  the  officer,  not  the  man.  He  acts  in  an  official  capacity."  "But 
for  the  protection  of  the  law  he  would  be  a  trespasser  in  exercising  the  power, 
and  responsible  to  the  citizen  for  his  acts.  When,  therefore,  he  attempts  to 
execute  the  power,  he  must  recognize  the  source  from  whence  he  derives  it, 
follow  the  requirements  of  the  law,  and  perform  all  acts  in  that  character 
alone  which  the  law  recognizes;  otherwise  the  act  is  a  nullity.  The  principle 
is  uniformly  conformed  to  by  all  of  the  great  departments  of  government,  and 
in  this  state  every  officer  from  the  governor  down  to  a  road-overseer  verifies 
in  this  manner  his  official  acts.  The  rule  extends  to  all  official  documents  con- 
nected with  the  sales  of  property  for  the  non-payment  of  taxes.**  Black w. 
Tax  Titles,  (3rd  Ed.)  342,  343. 

In  Spear  v.  Ditty,  9  Yt.  282,  it  was  held  that  where  an  advertisement  of  the 
delinquent  tax-list  was  signed  "E.  Spauldino,"  without  the  addition  of  the 
word  "collector,"  the  sale  under  it  was  void.  The  court  remarked:  ''It  is  not 
true  that  every  man  is  presumed  to  be  clothed  with  and  to  be  exercising  an 
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official  capacity  because  it  seems  to  be  needed  for  what  he  is  attempting;  such 
a  principle  would  sweep  away  all  official  signatures  and  designtitions.  The 
statute  form  must  be  strictly  followed;  even  a  known  public  officer  must  so 
sign  every  official  document.  It  is  difficult  to  see  how  any  one  can  act  offi- 
cially on  paper,  and  not  so  state  on  the  paper.  It  must  appear  on  the  publi- 
cation by  what  power,  and  in  what  capacity,  the  person  acts."  See,  also, 
Isaacs  ▼.  Shattuck,  12  Vt.  668,  and  Taylor  v.  French,  19  Vt.  49. 

It  appears  from  the  record  in  this  case,  that  the  tax  fl.  fa,  placed  in  the 
constable's  hands  was  signed  by  William  B.  Smith  as  an  individual,  and  that 
the  words  "tax  collector"  were  not  added  to  his  signature;  nor  did  it  appear 
otherwise  on  the  face  of  the  paper  that  he  was  tax  collector.  This  being  so, 
we  hold  that  it  was  not  a  legal  process  which  the  contable  had  in  his  hands; 
and  it  not  being  legal.  Short  had  the  right  to  resist  the  levy  of  an  illegal  paper 
or  fl,  fa.  upon  his  property.  The  court  erred  in  charging  the  jury  that  the 
fl.  fa,  set  out  in  the  indictment  was  a  legal  process*    Judgment  reversed. 


(80  Ga.  272)  _ 

Bbyant  V,  Statb. 
(Sfwpreme  Oourt  of  Qeorgia,   November  26, 18S7.) 

1.  Hoincii>8->Bvn>ENOs— Dtino  Dbolabatiokb. 

«  In  a  trial  for  murder,  it  appeared  that  the  deceased  died  from  the  effects  of  braiseB 
in  the  abdomen.  A  witness  testified  that  he  saw  deceased  five  days  before  he  died ; 
that  deceased  said  he  was  going  to  die,  and  stated  that  a  nimiber  of  men  had  taken 
Mm  into  the  woods,  and  whipped  him  with  a  buggy  trace,  and  that  defendant  was 
one  of  them.  HelA^  that  these  statements  were  properly  admitted  to  the  jury  as 
dying  declarations.^ 

2.  SxMB— Flags  ov  CsiMX-^DTiNa  Declabations. 

In  the  trial  of  an  indictment  for  murder,  where  the  dying  declaration  of  the  de- 
ceased states  that  the  crime  was  committed  within  the  county,  this  is  sufficient  evi- 
dence for  the  jury  to  determine  where  the  act  was  done. 
8.  Sami&— Instructions— MAifSLAuaHTBR. 

Where,  in  the  trial  of  an  indictment  for  murder,  the  court  charges  Uie  Jury  at  to 
the  grades  of  manslaughter,  such  charge  is  not  an  error  of  which  the  defendant  can 
complain. 
4.  Cbimtnal  liAW— Nbw  TaiAii— Nbwlt-Diboovbrbb  Bvidbnob. 

When,  upon  a  motion  for  new  trial  undi^  an  indictment  for  murder,  onthegrroaid 
of  newly-discovered  evidence,  it  appears  that  one  of  the  witnesses,  whose  evidence 
it  is  proposed  to  introduce,  was  present  aiding  the  defendant  to  select  tiie  jury,  and 
the  other  was  with  him  at  the  time  the  crime  was  committed,  and  no  effort  was 
made  to  secure  his  attendance  at  the  trial,  the  motion  will  be  refused. 

Error  from  superior  court,  Madison  county;  Lumpkin,  Judge. 

Toombs  Bryant  was  convicted  of  involuntary  manslaughter  in  the  com- 
mission of  an  unlawful  act.  A  motion  for  new  trial  being  denied,  he  brings 
error. 

F,  H,  Colley,  D,  W,  Meadow,  /.  J.  Strickland,  B,  K.  Lumpkin,  and  W. 
B,  Burnett,  for  plaintiff  in  error.  W.  if.  Howard,  Sol.  Gen.,  for  defendant 
in  error. 

Blandford,  J.  Toombs  Bryant,  the  plaintiff  in  error,  together  with  others, 
was  indicted  in  the  superior  court  of  Madison  county  for  the  offense  of  murder. 
He  was  convicted  of  involuntary  manslaughter  in  the  commission  of  an  un- 
lawful act;  whereupon  he  moved  for  a  new  trial,  which  motion  was  overruled 
by  the  court  below.  Upon  the  trial  of  the  case,  the  state  introduced  certain 
statements  of  the  deceased,  as  dying  declarations,  and  these  declarations  were 
admitted  by  the  court  to  the  jury.  This  is  assigned  as  error.  Other  grounds 
of  error  are  that  the  court  erred  in  charging  that  part  of  the  Penal  Code  which 
relates  to  manslaughter,  and  its  grades,  and  in  not  granting  a  new  trial  on  the 
ground  of  newly-discovered  evidence. 

>  See  note  at  end  of  case. 
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L  In  thi3  case  the  testimony  is  very  meagre.  The  defendant  introduoed 
'no  testimony,  but  relied  upon  his  statement.  The  state  introduced  the  testi- 
mony of  certain  physicians,  who  testified  that  t\\e  deceased  was  in  jail  wlien 
they  examined  him  first,  and  that  they  found  upon  his  body  bruises  which  ap- 
peared to  have  been  inflicted  by  some  blunt  instnunent;  and  that  they  also 
made  an  examination  after  his  death,  and  found  bruises  on  his  abdomen ;  and 
one  of  the  physicians  testified  that  Ihese  bruises  produced  what  is  called  ''peri- 
tonitis" and  convulsions,  from  which  the  deceased  died.  The  jailer,  who  was 
also  the  deputy-sheriff,  testified  that  the  deceased  was  brought  to  the  jail  un- 
der the  charge  of  burglary,  no  warrant  being  produced  for  his  commission  to 
Sil;  and  it  was  not  stated  who  brought  him.  He  was  brought  there  on  a 
onday  evening,  and  died  Wednesday  of  the  following  week.  The  witness 
saw  the  deceas<S  on  the  Friday  after  he  was  brought  to  the  jail»  and  the  de- 
ceased'then  made  many  complaints  as  to  his  condition,  and  stated  that  he  was 
going  to  die;  and  furthermore  stated  that  a  clan  of  men  had  taken  him  and 
whipped  him  with  a  buggy  trace;  that  the  accused,  Toombs  Bryant,  was  one 
of  the  crowd;  and  that  it  occurred  in  the  county  of  Madison,  at  a  certain  store, 
— Seymour's  store;  and  that  they  had  whipped  him  "over  there,"  in  certain 
woods.  Objection  was  made  to  these  statements  on  the  ground  that  they 
were  not  dying  declaration^.  The  court,  however,  thought  the  declarations 
themselves,  and  the  circumstances  surrounding  them,  were  sufficient  to  au- 
thorize them  to  go  to  the  jury  as  dying  declarations. 

It  is  true  that  this  witness  (whp  seeemed  not  to  want  to  know  anything 
more  about  this  transaction  than  he  could  help)  said  he  thought  the  deceased 
was  in  no  particular  danger  when  he  made  these  statements;  and  the  doctors, 
who  were  sent  for  on  Monday  before  the  Wednesday  on  which  he  died,  said 
they  thought  that  by  proper  treatment  he  would  have  gotten  well;  yet  the 
deceased  himself  stated  that  he  was  going  to  die,  and  he  did  die;  and  it  showed 
that  he  knew  more  about  it  than  these  physicians  or  the  deputyniheriff.  It 
does  not  appear  that  he  was  treated  by  the  physidans,  the  jailer,  or  anybody 
else.  He  was  put  into  the  jail  lacerated  and  torn  by  the  buggy  trace,  and  left 
there  to  die.  The  fact  that  he  died  from  these  wounds  is  unquestionable. 
We  think  there  was  sufficient  evidence  to  authorize  the  court  to  admit  this 
testimony  to  the  jury,  and  for  the  jury  to  have  considered  whether,  under  the 
circumstances,  these  were  dying  declarations  or  not. 

2.  We  do  not  think  the  plaintiff  in  error  can  object  to  the  charge  of  the  court 
as  to  manslaughter  and  its  different  grades;  it  did  not  hurt  him,  but  was  a 
benefit  to  him.  If  it  was  error,  it  was  not  an  error  that  hurt  the  accused. 
Where  a  set  of  men,  pretending  to  be  a  constable's  posse^  arrest  a  man  and 
take  him  off  and  whip  him  in  a  manner  to  cause  his  death,  it  looks  very  much 
like  murder,  and  not  manslaughter. 

3.  The  next  ground  relied  upon  was  that  of  newly-discovered  evidence,  the 
same  consisting  of  the  testimony  of  One  Hutohinson  and  one  Cheatham.  It 
appears,  by  the  certificate  of  the  presiding  judge,  that  Cheatham  was  present 
in  court,  assisting  the  accused  in  selecting  his  jury,  but  was  not  introduced  as 
a  witness.  So  we  do  not  think  there  is  anything  in  this  ground,  so  far  as  this 
witness  is  concerned.  And  we  think  the  ground  as  to  Hutchinson  is  equally 
.futile.  It  was  stated  in  the  motion  for  new  trial  that  the  accused  expected  to 
prove  that  Hutchinson  was  present  at  the  time  the  whipping  was  charged  to 
have  occurred,  and  that  he  (the  accused)  did  not  whip  the  deceased.  He  knew 
this,  however,  as  well  before  the  trial  as  afterwards,  and  it  does  not  appear 
that  he  made  any  effort  to  procure  the  attendance  and  testimony  of  Hutohin- 
son on  the  trial  of  the  case.  He  showed  no  diligence,  and  did  not  move  for  a 
continuance  on  the  ground  of  the  absence  of  this  witness. 

4.  Another  ground  urged  by  the  plaintiff  in  error  was  that  It  did  not  appear 
that  the  crime  had  been  committed  in  Madison  county,  except  by  the  statement 
of  the  deceased,  who  said  the  whipping  was  done  in  that  county*    But  there 
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are  facts  and  circumstances  shown  bere  by  other  witnesses,  in  addition  to  the 
statement  of  the  deceased,  to  show  thai  it  was  done  at  a  certain  place.  A  cer- 
tain store  and  certain  woods  were  alluded  to.  The  Jury  had  a  right  to  infer 
from  the  testimony  before  them  whether  it  was  done  in  the  county  of  Madison. 
They  knew  all  the  facts,  and  the  maxim,  vMni  vicinorum  prcdsumuntur 
scire,  applies  in  this  case.  The  Jury  were  from  the  vicinage,  and  were  pre- 
sumed to  know  all  about  it.  And  independent  of  tlie  declaration  of  the  de- 
ceased, that  it  was  in  Madison  county,  they  had  sufficient  evidence  before 
them  to  determine  where  the  act  was  done. 

This  disposes  of  all  the  questions  made  by  the  record.  The  Judgment  of  the 
court  below  in  refusing  a  new  trial  is  aiflrmed. 

NOTB. 

DrjSQ  Dbglaa^tions — Pbidioatb  vob  Admishov.  Ab  a  predioate  for  the  introduo- 
tion  in  evidence  of  a  dying  declaration,  the  state  must  prove— iHff*«t.  that  the  deceased, 
when  he  made  it,  was  oonscious  of  approaching  death,  and  believed  there  was  no  hoi>e 
for  his  reooveryj  teeond,  that  the  deolaratioii  was  volontarlly  made,  and  not  throngii 
the  persuasion  of  any  person ;  third,  that  it  was  not  made  in  answer  to  interrogatonas 
calonlat.ed  to  lead  deceased  to  make  any  partioolar  statement;  and,  fourthj  that  the  de- 
ceased was  of  sane  mind  at  the  time  of  making  the  declaration.  Ledbeiter  v.  State, 
(Tex.)  6  S.  W.  Rep.  396;  State  v.  Newhonse,  (La.)  3  Sooth  Rep.  799.  The  deolaration 
of  deceased  is  not  admissible  merely  beoanse  made  after  heing  told  that  his  wound  was 
necessarily  fataL  It  must  be  shown  that  the  deolaration  was  made  under  a  sense  of  imp 
pending  death,  or  with  the  expectation  of  immediate  dissolution.  State  v.  Partlow, 
(Mo.)  4  S.  wTRep.  14;  Fitzgerald  v.  State,  (Neb J 10  N.  W.  Rep,  406;  People  v.  Abbott, 
]CaL)  4  Pao.  Rep.700;  Whltaker  v.  State,  (Ga.is  S.  E.  Rep.  406 ;  Btate  v.  Schmidt,  (Iowa,) 
86  N.  W.  Rep.  680;  Vaughn  ▼.  Ckun.,  (Ky.)  S  S.  W.  Rep.  168.  It  ia  unneoessary  that  the 
deceased  should  have  stated  that  he  was  about  to  die.  The  state  of  his  mind  may  be 
shown  by  other  testimony.  Luker  v.  Ck>m.,  (Ky.)  6  8.  W.  Rep.  854;  State  v.  CJantieny, 
(Minn.)  24  N.  W.  Rep,  45S;  People  v.  Simpson,  (Mich.)  12  N.  w.  Rep.  062;  Fitsgerald  v. 
State,  (Neb.HO  N.  W.  Rep.  496;  People  v.  Fonff  AhSing,  (OaL)  lli^ao.  Rep.  8S;  State 
▼.  Johnson,  (LofwtL)  84  N.  W.  Rep.  177;  and  it  is  admissible,  though  others  thought  at 
the  time  that  the  declarant  would  not  die,  and  though  death  did  not  foUowfor  sometime, 
People  V.  Simpson,  (Mich.)  12  N.  W.  Rep.  668;  Jordan  v.  State,  (Ala.)  2  South  Rep.  460, 
and  1  South  Rep.  oTT.  Statements  of  deceased  made  in  a/rticnlo  morUSt  >uid  when  he 
was  advised  hv  nis  physician  that  he  must  die,  are  admiHslbla  Darb^  v.  State,  (Ga.) 
8  S.  B.  Rep.  6d8. 

Proof  that  deceased  repeatedly  expressed  his  conviction  that  he  would  die,  though 
told  by  a  friend  that  he  might  get  weU,  is  a  sufficient  predicate  for  an  admission  of  us 
dying  declarations.  Jordan  v.  State,  guvra.  That  the  deolarant  said  he  was  going  to 
die,  and  sent  for  a  priest,  is  sufficient  to  show  that  he  made  the  declaration  under  a 
sense  of  impending  death.  Cook  v.  State,  (Tex. )  8  S.  W.  Rep.  749.  Where  the  evidence 
shows  that  a  woman  was  informed  by  her  physician  that  she  could  not  recover,  and 
must  soon  die,  and  declared  her  belief  of  her  approaching  death,  her  statements,  made 
under  such  droumstanoes,  are  rightly  admitted  as  dying  declarations.  State  v.  Leeper, 
(Iowa,)  80  N.  W.  Rep.  50L  No  set  form  of  words  shoula  be  required  in  a  dying  declara- 
tion to  show  that  the  declarant  was  under  a  belief  of  speedily  impending  death.  The 
court  must  draw  a  rational  conclusion  frcnn  all  that  was  said,  taken  in  connection  with 
such  surrounding  dxoamstanoes  as  must  have  been  known  to  the  declarant,  as  to  whether 
the  declarant  was  in  such  oondition  of  mind  as  would  render  his  declarations  oompetent. 
State  V.  Johnson,  (S.  C.)  1 S.  E.  Rep.  610.  A  declaration  by  a  dying  man  as  to  the  man- 
ner in  which  he  came  by  his  death,  made  withili  three  or  four  minutes  before  his  death, 
and  about  the  same  time  as  a  statement  by  him  that  be  was  going  to  die,  is  admissible 
in  evidence  as  a  dying  declaration,  whether  it  was  made  before  or  after  the  statement 
that  he  knew  he  was  going  to  die,  as  all  the  drcumstanoes  showed  him  to  have  at  the 
time  a  knowledge  of  impending  death.  People  v.  Lee  Bare  Bo,  (Cal.)  14  Pac.  Rep.  810.- 
The  testimony  of  a  witness,  on  a  trial  for  murder,  of  a  charge  made  by  deceased  while 
tn  the  agonies  of  death,  which  qulokly  followed,  in  the  presence  of  the  accused,  her  hus- 
band, that  he  had  killed  her  with  ]^ison.  mixed  in  whisky  administered  to  her  a  short 
time  before,  la  admissibLe  as  a  dying  declaration.  Puryear  v.  Qom.t  (Va.)  1 8.  B.  Rep. 
613. 

(80  Ga.  tM)  fl  T^  ^     • 

Smith  v.  Dobbins  et  al. 

iSuprmne  CovH  cf  Qeargia.    December  lH,  1887.) 
Bzaoimoir— Claim  bt  Thibd  Pbbsonb— Nxw  Tbxax*. 

The  aeUon  of  thd  trial  court  in  granting  a  new  trial  of  a  claim  interposed  to  laad 
levied  upon  under  execution,  the  evidence  being  conflicting  and  there  being  no  abuse 
of  discretion,  will  not  be  disturbed  on  appeaL 
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Error  from  superior  court,  Bartow  county;  Fain»  Judge. 

Claim  by  Dobbins  and  others,  executors,  etc.,  to  real  property  levied  upon 
by  Smith  under  a  judgment  against  Nofford,  The  jury  rendered  a  verdict 
for  plaintiff.    A  new  trial  was  granted,  and  plaintiff  brings  error. 

R.  B.  Trippe  and  6^.  8.  Johnson,  for  plaintiff  in  error.  Jf .  R.  StanseU  and 
J,  M>  Neel,  for  defendants  in  error. 

Blandford,  J.  In  this  case  Smith  obtained  a  judgment  against  Nofford. 
Execution  issued,  and  certain  land  was  levied  upon,  to  which  Dobbins  inter- 
posed a  claim.  On  the  trial  of  the  claim  case,  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  in  execution,  finding  $800  worth  of  the  land  levied  on 
subject  to'the  ft*  fa.  The  claimant  moved  for  a  new  trial,  on  several  grounds. 
A  new  trial  was  granted  by  the  court.  This  was  the  first  grant  of  a  new  trial 
in  this  case.  The  testimony  was  conflicting  as  to  whether  the  property  was 
subject  or  not.  The  court  was  not  satisfied  with  the  verdict,  and  granted  a 
new  trial.  We  do  not  think  he  abused  the  discretion  which  the  law  vested  in 
him,  and  the  judgment  is  afQrmed. 

<«^  ^*-  ^^  Hill  v.  HAGKirrT. 

{Suprefme  Court  of  Oeorgia.    December  14, 1887.) 

LnoTATioN  OF  Actions— Written  Contracts— Receipt. 

Action  was  brought  on  the  foUowing  written  instrument:  "Received  of  •  •  • 
the  foUowing  jury  tickets,  which  I  promise  to  return,  or  account  for  if  used,  [describ- 
ing the  numbers  and  amounts  of  the  tickets.]  [Signed]  ••*.**  Heldy  to  b'*  a 
written  contract,  within  the  meaning  of  Code  Ga.  §  2917.  which  provides  that  *•  ac- 
tions on  simple  contracts  in  writing  snaU  be  brought  within  6  years  after  they  shaU 
become  due  and  payable.  ** 

Error  from  superior  court,  Catoosa  county;  Fain,  Judge. 
/•  If.  Anderson,  for  plaintiff  in  error.    R.  /•  McCamy,  for  defendant  in 
error. 

Simmons,  J.  Hill  commenced  suit  in  a  justice's  court  in  Catoosa  county 
against  N.  T.  Hackett,  administrator  of  I.  B.  Jobe,  on  the  following  written 
instrument:  "Received  of  G.  W.  Hill  the  following  jury  tickets,  which  I 
promise  to  return,  or  account  for  if  used,  [describing  the  nuu)bers  and  amounts 
of  the  jury  tickets.]  November  8,  1878.  [Signed]  I.  E.  Jobe."  It  appears 
from  the  record  that  the  suit  was  commenced  after  four  years  had  elapsed 
from  the  signing  of  the  paper,  and  before  six  years  had  elapsed.  The  case 
was  appealed  from  the  justice's  court  to  the  superior  court,  and  submitted  to 
the  judge,  without  the  intervention  of  a  jury.  The  sole  question  involved 
and  submitted  to  the  court  was  whether  the  action  was  barred  after  four  years 
had  elapsed,  or  whetfier  it  was  six  years  before  it  would  be  barred.  The 
court  held  that  the  right  of  action  was  barred  after  four  years  had  elapsed, 
and  rendered  judgment  against  the  plaintiff,  to  which  judgment  the  plaintiff 
excepts,  and  assigns  error  thereon.  We  think  the  court  erred  in  holding  that 
the  right  of  action  was  barred  in  four  years.  Section  2917  of  the  CJode  pro- 
vides, that  all  actions  on  promissory  notes,  billsi  of  exchange,  or  other  simple 
contracts  in  writing,  shall  be  brought  within  six  years  after  the  same  become 
due  and  payable.  This,  in  our  opinion,  was  a  simple  contract  in  writing, 
and,  under  "the  section  referred  to.  the  right  of  action  would  not  be  barrei 
until  six  years  had  elapsed  from  the  time  it  became  due  and  payable.  It  is 
an  undertaking  in  writing,  signed  by  Jobe,  wherein  he  promised  to  return  or 
account  for  the  tickets.  Code,  §  2918,  provides  that  all  actions  upon  open  ac- 
counts or  for  the  breach  of  any  contract  not  under  the  liand  of  the  party 
sought  to  be  charged,  or  upon  an  implied  assumpsit  or  undertaking,  shall  be 
brought  within  four  years.  This  section  cannot  apply  to  the  instrument  sued 
on,  because  by  its  terms  it  Includes  only  accounts  and  the  breach  of  contracts 


Digitized  by 


Google 


Gra.]  '  '     BUB8E&L  V.  NAPIER.  857 

not  under  the  hand  of  the  party  sought  to  be  charged.  The.  difference  be- 
tween these  two  sections  is  that  the  latter  relates  only  to  accounts  and  claims 
without  written  evidence  from  the  debtor  himself  of  their  validity^  while  the 
former  relates  to  such  claims  as  are  in  writing,  signed  by  the  debtor  himself. 
It  is  contended  by  the  defendant  in  error  that  the  paper  sued  on  is  not  a 
promise  to  pay  money,  but  is  simply  an  acknowledgment  of  the  receipt  of 
claims,  and  a  promise  to  account  for  them,  and  that  there  was  no  right  of  ac- 
tion on  the  paper.  While  it  is  true  that  it  is  not  a  promise  to  pay  money,  it 
is  still  a  contract  in  writing;  and  the  suit  is  for  the  breach  of  the  contract  in 
writing  signed  by  Jobe,  the  intestate  of  the  defendant  in  error;  and  six  yean 
not  having  elapsed  from  the  breach  of  the  contract  until  the  suit  was  brought, 
the  plaintiff's  right  of  action  was  not  barred.    Judgment  reversed. 


BUSSELL  «.  NaFIJSB. 

(Supreme  Cou/rt  of  QeoroUu    December  14, 1887.) 

L  Limitation  ov  AcnoNs— As  Bab  to  Spboifio  Pebtormanob. 

Plaintiff  purchased  land  and  a  right  of  wav  from  defendant,  and  went  into  posses* 

sioQ.    After  payment  defendant  tendered  mm  a  deed  as  to  the  land  alone,  and  he 

accepted,  it  on  condition  defendant  would  make  him  a  deed  to  the  right  of  way. 

Heldy  that  this  agreement  in  itself  was  a  good  contract,  and  as  the  title  of  both  the 

land  and  the  right  of  way  was  in  plaintiff  at  the  same  tune,  a  specific  performance 

would  not  be  barred  by  hmitations. 
2.  Easebce3it--Obstbuotion  of— Equitablb  Reubt. 

Though  a  plaintiff  might  maintain  an  action  at  law  against  defendant  for  (dosijiff 

up  his  right  of  way,  yet,  it  being  a  continuing  nuisance,  equity  will  interpose,  ana 

stop  the  aame  by  injunction. 

Error  from  superior  court,  Catoosa  county;  Fain,  Judge. 

Bill  by  Russell  against  Napier  for  specific  performance  of  his  contract  to 
execute  a  deed  to  a  right  of  way,  and  to  prohibit  him  from  interfering  with 
his  use  of  it.    Judgment  for  defendant.    Plaintiff  appealed. 

W.  H,  Payne,  for  plaintiff  in  error.  R,  /.  McCamy  and  James  HunU  tot 
defendant  in  error. 

Blandford,  J.  Bussell  exhibited  his  bill  in  the  superior  court  against 
Napier,  in  which  he  alleged  that  he  bought  a  certain  tract  of  land  from  the 
defendant,  also  a  right  of  way  leading  from  this  tract  to  a  public  road  through 
other  lands  of  the  defendant,  and  that  he  paid  for  it,  and  went  into  possession 
of  it;  that  Napier  tendered  him  a  deed  after  he  had  made  payment  for  the 
land,  and  that  he  discovered  that  the  deed  was  as  to  the  land  alone,  and  said 
nothing  as  to  the  right  of  way,  whereupon  he  refused  to  accept  it;  that  Napier 
thereupon  stated  to  him  that,  if  he  would  accept  this  deed,  he  would  make 
him  another  deed  to  the  right  of  way ;  that  he  accepted  the  deed  to  the  land* 
but  that  Napier  refused  to  make  him  afterwards  a  deed  to  the  right  of  way. 
The  bill  asks  for  specific  performance,  and  prays  that  Napier  be  required  to 
perform  his  contract  to  execute  a  deed  to  this  right  of  way.  It  also  prays  that 
Napier  be  prohibited  from  interfering  with  the  complainant's  use  of  the  right 
of  way,  it  being  alleged  that  Napier  had  stopped  up  the  same.  To  this  biU  a 
demurrer  was  filed  for  want  of  equity,  and  the  court  below  sustained  the  de- 
murrer; and  to  that  ruling  the  complainant  in  the  bill  excepted,  and  brings 
the  case  here  for  our  consideration. 

1.  We  think  that  the  court  erred  in  dismissing  this  bill  for  several  reasons. 
We  think  that  the  plaintiff,  having  accepted  the  deed  to  the  land,  the  deed  not 
containing  anything  as  to  the  right  of  way^  and  having  accepted  it  upon  an 
agreement  on  the  part  of  the  defendant  that  the  defendant  would  afterwards 
make  him  a  deed  to  the  right  of  way,  this  agreement  was  in  itself  a  good  con^ 
tract;  and  a  contract  is  a  good  consideration  for  another  contract;  and  on 
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that  groand  a  spedflc  performance  might  be  decreed,  ander  the  fiicts  aUeged 
in  the  bill. 

2.  But  it  is  insisted  by  the  defendant  in  error  that  it  was  too  late  to  ask  foi 
specific  perfonnance,  more  than  four  years  having  elapsed  since  this  transac- 
tion. The  plaintiff  in  error,  at  the  time  of  his  purchase,  went  immediately 
into  possession  of  the  land  and  the  right  of  way,  and  has  been  in  possession 
for  the  last  seven  years  or  more.  Whether  a  bill  for  specific  performance  in 
this  case  is  barred  by  the  statute  of  limitations  or  not*  we  think  there  is  enough 
in  this  bill  to  have  authorized  the  court  to  have  decreed  an  injunction  against 
the  defendant  in  error,  preventing  him  from  interfering  with  this  right  of 
way.  The  plaintiff  in  error  bought  the  right  of  way  just  as  he  did  the  land, 
paid  for  it,  and  has  been  in  possession  of  it  .ever  since.  In  ftust,  the  title  was 
in  him  both  to  the  land  and  the  right  of  way;  and,  under  the  facts  ail^ed  in 
this  bill,  the  court  should  enjoin  any  interference  with  his  rights. 

8.  It  is  insisted  by  the  defendant  in  error  that  an  action  at  law  mi^^bt  be 
maintained  against  the  defendant  for  closing  up  this  right  of  way.  While  this 
is  true,  and  while  the  plaintiff  in  error  might  sue  him  for  this  nuisance,  yet 
it  is  a  continuing  nuisance,  continuing  from  day  to  day;  and  this  court  has 
decided  in  several  cases  that,  where  that  is  the  case,  a  court  of  equity  will  in- 
terpose and  stop  the  same  by  injunction.  A  mandatory  injunction  will  make 
the  defendant  remove  any  obstruction,  and  a  final  injunction  will  preventhim 
from  thereafter  interfering  with  the  plaintiff's  rights  in  the  premises  in  one 
way  or  another. 

We  think,  therefore,  that  the  court  below  erred  in  sustaining  the  demurrer, 
and  the  judgment  is  reversed. 


(TO  Oa.  CTO)  MAXWBLL  V.  TUMLIN. 

TxmuN  V.  Maxwelu 

(Supreme  Ccvrt  of  Oeorgia.    December  IS,  1887.) 

Affbau»— Fbom  Ikfjbriob  Ck)UBT9— How  Takbn— Cbrtiobasi— Bill  ov  ExoapnoirB. 
Section  20,  aot  Ga.,  approved  October  10, 1885,  creating  the  dty  court  of  Bartow 
county,  which  provides  tbat  any  judgment  of  the  said  court  may  be  reviewed  by  the 
superior  court  of  said  county  upon  a  bill  of  exceptions  is  void,  under  Oonst.  Ga.  art 
0,  S  4,  par.  6,  (Code,  $  514S,)  which  declares  tbat  the  superior  courts  ''shaU  have 
power  to  correct  errors  in  inferior  judicatories  by  writ  of  cerHora/rl;  Ck)de.  1 4040, 
wbioh  provides  that  certiorari  wiU  lie  for  the  correction  of  errors  committed  oy  any 
inferior  court:  and  Const.  Ga.  art  1,  S  4,  par.  1,  (Code,  S  60^,)  which  prcmiUts 
special  legislation  on  a  subject  provided  for  oy  an  existing  law. 

Error  from  superior  court,  Bartow  county;  Fain,  Judge. 
/•  £.  CanyerSt  for  plaintiff  in  error.    Jf •  H,  atanaell,  for  defendant  in  er^ 
ror. 

Simmons,  J.  Maxwell  brought  suit  in  the  city  court  of  Bartow  county 
against  Hudgins  &  Tumlin  as  partners.  Tumlin  filed  a  plea  denying  the  part- 
nei-ship.  Upon  the  trial  of  the  case  in  that  court,  the  jury  found  that  he  was 
a  partner,  and  he  made  a  motion  for  a  new  trial  in  the  city  court,  which  was 
overruled  by  the  judge,  and  he  excepted,  and  filed  his  bUl  of  exceptions  to  the 
superior  court  of  Bartow  county,  under  the  twentieth  section  of  the  act  ap- 
proved October  10,  1885,  creating  the  city  court  of  Bai-tow  county.  That 
section  provides  *'that  any  sentence,  judgment,  or  decision  of  the  said  citj 
court,  or  the  judge  thereof,  •  •  •  may  be  reviewed  and  corrected  by  the 
superior  court  of  said  county  of  Bartow,  upon  a  bill  of  exceptions  thereto,  and 
the  same  laws  and  regulations  which  govern  bills  of  exceptions  from  the  su- 
perior court  to  the  supreme  court,  as  the  same  now  exist,  *  *  *  shall 
govern  and  regulate  bills  of  exceptions  from  the  city  court  to  the  superior 
court,  so  far  as  applicable."  It  provides  that  the  bill  of  exceptions  to  the  su- 
^rior  court  '*must  be  tendered  and  edified  within  fifteen  days  Instead  of 
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thirty,  and,  when  certified,  mu^  be  filed  in  the  oflSce  of  the  cleilc  of  the  su- 
perior court,  and  a  copy  thereof  served  upon  the  opposite  party  within  ten 
days  thereafter.  ♦  *  ♦  All  such  bills  of  exceptions  shall  stand  for  hear- 
ing in  said  superior  court  at  the  next  term  after  the  filing  of  the  same  in  the 
office  of  the  clerk  thereof.  4i  *  ♦  All  such  cases  shall  be  heard  and  dis- 
posed of  by  the  superior  court  at  the  first  term  unless  continued  by  providen- 
tial cause.  Upon  the  rendition  of  judgment  by  the  superior  court  upon  any 
such  bill  of  exceptions,  such  judgment,  after  being  entered  upon  the  minutes 
of  said  superior  court,  shall,  together  with  the  original  bill  of  exceptions  and 
the  entire  record  in  the  case,  be  returned  to  the  oflice  of  said  city  court,  where 
said  Judgment  shall  be  duly  recorded  and  enforced.*'  It  provides,  also,  that 
such  case  may  be  carried  by  bill  of  exceptions  from  said  superior  court  to  the 
supreme  court 

When  the  case  was  called  in  the  superior  court  of  Bartow  county,  the  de- 
fendant in  error  moved  the  court  to  dismiss  the  bill  of  exceptions,  on  the 
ground  that  the  superior  court  had  no  jurisdiction,  under  the  constitution  of 
Georgia,  as  a  court  of  error,  to  review  by  bill  of  exceptions  the  judgments  of 
said  city  court  in  a  motion  to  set  aside  a  verdict  rendered  in  said  city  court; 
on  which  motion  the  Judge  passed  the  following  order:  "It  is  ordered  by  the 
court  that  the  foregoing  motion  be  overruled  and  i:efused."  The  defendant 
excepted,  and  assigns  the  same  as  error.  The  court  proceeded  to  hear  the  bill 
of  exceptions  from  the  city  court,  and  afflrmiBd  the  Judgment  of  the  city 
oourt,  refusing  to  grant  a  new  trial  to  the  plaintiffs  in  error;  whereupon  the 
plaintiffs  in  error  filed  their  bill  of  exceptions  to  this  court. 

The  main  question  In  this  case  is  whether  the  superior  court  of  Bartow 
county  had  power  and  jurisdiction  to  review  a  judgment  of  the  city  court 
upon  a  bill  of  exceptions  sued  out  from  the  city  court  to  the  superior  court 
as  provided  in  section  20  of  the  act  establishing  the  city  court  of  Bartow 
county.  The  constitution  of  the  state,  art.  6,  §2,  par.  5,  says:  "The  su- 
preme court  shall  have  no  original  jurisdiction,  but  shall  be  a  court  alone 
for  the  trial  and  correction  of  errors  from  the  superior  courts,  and  from  the 
city  courts  of  Atlanta  and  Savannah,  and  such  other  like  courts  as  may  be 
hereafter  established  in  other  cities;  and  shall  ^it  at  the  seat  of  government 
at  such  times  in  each  year  as  shall  be  prescribed  by  law  for  the  trial  and  de- 
termination of  wrijts  of  error  from  said  superior  and  city  courts."  The 
Oode,  §  4266,  declares  that  "the  mode  now  prescribed  by  law  for  carrying 
cases  from  the  superior  courts  to  the  supreme  court  shall  obtain  in  and  apply 
to  the  city  courts  of  the  cities  of  Savannah  and  Augusta,  and  such  other 
like  courts  as  may  be  hereafter  established."  The  constitution,  article  6,  § 
4,  par.  5,  (Code,  §  5148,)  declares  that  the  supenor  courts  "shall  have  power 
to  correct  errors  in  inferior  judicatories  by  writ  of  ceriiorari^  which  shall 
only  issue  on  the  sanction  of  the  Judge."  Section  4049  of  the  Oode  says: 
"The  writ  of  certiorari  will  lie  for  the  correction  of  errors  committed  by  jus- 
tices of  the  peace,  corporation  courts  or  councils,  or  any  inferior  judicatory, 
or  any  person  exercising  Judicial  powers."  Section  4052  provides  the  man- 
ner of  obtaining  the  writ  of  certiorari  from  an  inferior  judicatory. 

It  is  manifest  from  the  constitution  and  from  the  statutes  cited  that  it  was 
the  intention  of  theframers  of  the  constitution,  and  of  the  legislature,  to  pro- 
vide the  writ  of  certiorari  to  the  superior  courts  to  all  persons  dissatisfied 
with  the  judgments  of  inferior  judicatories,  and  who  desire  to  have  those 
judgments  corrected  by  the  superior  court.  The  writ  of  certiorari  is  a  consti- 
tutional as  well  as  a  statutory  remedy.  The  legislature  has  provided  by  gen- 
eral law  the  manner  and  means  of  carrying  out  this  constitutional  provision. 
The  only  power  and  authority  given  by  the  constitution  to  the  superior  courts 
to  correct  errors  in  inferior  courts  is  by  the  writ  of  certiorari.  The  legislature 
has  no  power  to  provide  other  means  than  those  prescribed  in  the  constitution 
for  correcting  errors  in  inferior  courts  by  the  superior  courts.    Even  if  this 
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were  not  true,  the  legislature  having  passed  a  general  law  on  the  subject  of 
carrying  cases  from  inferior  courts  to  the  superior  courtis  by  writ  of  certiorari 
it  had  no  power  under  the  constitution  to  pass  a  special  and  different  law  for 
the  county  of  Bartow.  The  constitution,  art.  1,  g  4,  par.  1,  (Code,  §  5027,) 
"prohibits  the  legislature  from  enacting  any  spedal  law  for  which  provision 
has  been  made  by  an  existing  general  law."  We  hold,  therefore,  that  where 
a  party  is  dissatisfied  with  the  judgment  of  a  city  court  or  inferior  judicatory, 
and  desires  to  have  that  judgment  corrected  by  the  superior  court,  he  may  ap- 
ply for  the  writ  of  certiorari  as  prescribed  in  the  constitution  and  laws  of  this 
state.  Hayden  v.  State^  69  Ga.  731.  If  he  is  dissatisfied  with  a  judgment  in 
the  city  court,  and  does  not  wish  to  apply  for  the  writ  of  certiorari,  the  con- 
stitution and  the  laws  provide  for  a  bill  of  exceptions  direct  from  the  city 
court  to  the  supreme  court. 

These  propositions  being  true,  it  follows  that  the  superior  court  of  Bartow 
county  had  no  power  or  jurisdiction  to  review  the  proceedings  of  the  city 
court  of  Bartow  upon  a  bill  of  exceptions  from  the  city  court  to  the  superior 
court,  and  that  he  erred  in  overruling  the  motion  to  dismiss  the  bill  of  excep- 
tions, and  in  hearing  and  determining  the  case  upon  said  bill  of  exceptions. 
Judgment  reversed  in  both  cases. 


(79  Ga.  487)  •«  x 

POFB  V.  JOMBS. 

{Suvreme  Court  of  Georgia.    Jamiary  9, 1888.) 

1.  Apfbals— Fbom  Infebiob  Courts— How  Takbn— Obrtiorabi--Bii<l  ot  ExcBPnoNa. 

Section  20,  act  Ga.  approved  September  27, 1883,  creating  the  city  court  of  Floyd 
county,  which  provides  that  any  judgment  of  the  said  court  may  be  reviewed  by  the 
Bupenor  court  of  said  county  upon  a  hill  of  exceptions,  is  void  under  Const.  Ga.  art 
6,  §  4,  par.  5,  (Code,  §  5148.)  which  declares  that  the  superior  courts  ** shall  have 
power  to  correct  errors  in  inferior  judicatories  by  writ  ofcertiora/ri; "  Code,  S  4040, 
which  provides  that  certiorari  will  lie  for  correction  of  errors  committed  by  any  in- 
ferior court;  and  Const.  Ga.  art.  1, $  4,  par.  1,  (Code.  §  5027,)  which  prohibits  special 
legislation  on  a  subject  provided  for  by  an  ezistuig  law;  foUowing  MaacweU  v. 
TwmUn,  arUe,  858. 

2.  Bamb— Lack  of  Jurisdiction— Dbgision. 

Where  the  superior  court,  under  a  constitutional  provision,  had  no  jurisdiction  to 
pass  upon  a  bUl  of  exceptions  sued  out  from  the  dty  court,  but  actea  oh  it,  and  af- 
firmed the  judgment  in  refusing  to  grant  a  motion  for  a  new  trial,  on  appoEd  to  su- 
preme court  the  bill  of  ezceptions  wiU  not  be  dismissed,  but  Judgment  oz  the  supe- 
rior court  will  be  reversed. 
8.  Bamb. 

Though,  by  constitutional  provision,  a  court  has  no  jurisdiction  to  hear  and  deter- 
mine a  case  on  bill  of  ezcepuons,  it  may  have  jurisdiction  to  enter  a  judgment  for 
costs  against  the  plaintifl. 

Error  from  superior  court,  Floyd  county;  Maddox,  Judge. 
C.  A.  Thomwelh  for  plaintiff  in  error.    Reece  dk  Denny  and  C  N.  Feather- 
stone^  for  defendant  in  error* 

Simmons,  J.  It  appears  from  the  record  in  this  case  that  Jones  recovered  a 
Judgment  against  Pope,  trustee,  in  the  city  court  of  Floyd  county*  and  that 
under  the  twentieth  section  of  the  act  approved  September  27,  1883,  estab- 
lishing the  city  court  of  Floyd  county,  he  filed  his  bill  of  exceptions  to  the  su- 
perior court  to  the  Judgment  of  said  city  court  overruling  the  motion  for  a 
new  trial.  The  superior  court  affirmed  the  J  udgment  of  the  city  court ;  virhere- 
upon  Pope  sued  out  a  bill  of  exceptions  to  this  court,  assigning  as  error  the 
refusal  of  the  superior  court  to  grant  him  a  new  trial  on  his  bill  of  exceptions 
to  that  court.  When  the  case  was  reached  upon  the  docket  of  this  court, 
motion  was  made  to  dismiss  the  bill  of  exceptions,  on  the  ground  that  the 
twentieth  section  of  said  act  was  unconstitutional  and  void,  and  that  the  de- 
fendant in  the  court  below  had  no  right  to  file  his  bill  of  exceptions  to  the  su- 
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perior  court  of  Floyd  couoty,  and  that  the  superior  court  had  no  jurisdiction 
thereof. 

1.  In  the  case  of  Maxwell  v.  Tumlih,  ante,  858,  (decided  at  the  present 
term  of  this  court.)  it  was  held  that  a  similar  section  in  the  act  establishing 
the  city  court  of  Bartow  county  was  unconstitutional;  and  the  question  before 
us  now  is  whether  the  bill  of  exceptions  from  the  superior  court  of  Floyd 
county  to  this  court  should  be  dismissed  or  reversed. 

2.  The  rule  established  by  the  decisions  of  this  court  seems  to  be  that  where 
the  court  below  entertains  a  suit  of  which  it  has  no  jurisdiction,  and  acts 
thereon,  the  bill  of  exceptions  complaining  of  the  judgment  of  the  court  below 
will  not  be  dismissed,  but  the  judgment  will  be  reversed;  but  where  the  court 
below  had  no  jurisdiction,  and  refused  to  act,  the  bill  of  exceptions  brought 
here  upon  such  refusal  will  be  dismissed.  As  to  the  former  proposition,  see 
Walker  v.  Banks,  65  Ga.  20;  Worsham  v.  Murohison,  66  Ga.  715;  Castle- 
berry  V.  8tate.  68  Ga.  49.  As  to  the  latter  proposition,  see  WTieeler  v.  Walker, 
55  Ga.  256;  Stanton  v.  Speer,  69  Ga.  771;  Tison  v.  My  rick,  60  Ga.  123;  Mid- 
dlebrooks  v.  Middlehrooks,  57  Ga.  193.  In  this  case  the  superior  court  had 
no  jurisdiction  to  pass  upon  a  bill  of  exceptions  sued  out  from  the  city  court. 
The  court  did  not  refuse  to  entertain  the  bill  of  exceptions,  but  acted  on  it, 
and  passed  a  judgment  of  affirmance,  affirming  the  action  of  the  judge  of  the 
city  court  in  refusing  to  grant  the  motion  for  a  new  trial.  So,  in  accordance 
with  the  rule  above  laid  down,  where  the  court  had  no  jurisdiction,  but  acts 
thereon,  the  bill  of  exceptions  will  not  be  dismissed,  but  the  judgment  of  the 
court  below  will  be  reversed,  because  he  had  no  jurisdiction  to  hear  and  de- 
termine the  bill  of  exceptions  from  the  city  court. 

3.  Ordinarily  a  judgment  of  reversal  by  this  court  carries  the  costs  in  favor 
of  the  plaintiff  in  error  here;  but  in  this  case  we  do  not  reverse  the  whole  of 
the  judgment  of  the  court  below.  The  whole  judgment  is  not  void;  only  that 
part  of  it  entertaining  the  bill  of  exceptions  from  the  city  court,  and  affirming 
the  judgment  of  the  city  court,  is  void  for  want  of  jurisdiction.  The  judg- 
ment for  costs  against  Pope  is  not  void,  because  the  superior  court  had  juris- 
diction as  to  costs.  A  court  may  have  no  jurisdiction  to  hear  and  determine 
a  case,  as,  for  instance,  where  it  is  brought  in  the  wrong  county;  yet  it  would 
have  jurisdiction  to  enter  up  a  judgment  for  costs  against  the  plaintiff. 

We  therefore  affirm  so  much  of  the  judgment  of  the  court  below  as  puts  the 
costs  of  this  case  upon  the  plaintiff  in  error  here.  Judgment  affirmed  as  to 
cost,  but  otherwise  reversed. 


(79  Oa.  324)  ^ 

Brown  «.  St ATB. 

{Savreme  Cawrt  of  Oeorgia.    December  IS,  1887.) 

1.  Constitutional  Law— Titlbs  ov  Laws— Mattbbs  Gxbmanb. 

Act  Leg.  G^}  approved  February  24,  1874,  is  entitled  **  An  act  to  consolidate, 
amend,  and  codify  the  various  acts  incorporating  the  city  of  Dalton,  in  the  county 
of  Whitfield,  and  the  various  acts  amendatory  thereof,  and  to  define  tne  duties  of  tho 
mayor  and  councU  and  other  officers  of  said  city. "  Meldj  that  section  26  of  the  act, 
which  contains  the  following  language:  *^The  mayor,  or  three  members  of  council, 
in  the  absence  or  disqualification  of  the  mayor,  snaU  be  a  court  for  the  trial  of  of- 
fenders in  the  following  cases,"  etc.,— is  obnoxious  to  Const  (Ja.  1868,  in  force  at 
the  time  of  the  passage  of  the  act,  which  provides  that  the  legislature  shaU  pass  no 
law  which  contains  matter  in  the  body  of  the  act  different  mm  that  indicated  in 
Uie  title. 

9.  Sam B— Trruis  ov  Laws— Numbbb  ov  Subjbots. 

And  the  title  of  the  act  emhraoing  a  codification  of  the  acts  incorporating  the  oitj 
of  Dalton,  and  a  definition  of  the  duties  of  the  city  officers,  the  act  is  obnoxious  to  the 
provision  of  Const.  Ga.  1868,  that  only  one  subject  should  be  contained  in  the  title 
of  an  act. 

Error  from  superior  court,  Whitfield  county;  Fain,  Judge. 
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Indictment  for  assault  with  intent  to  oommit  murder.  Plea  of  former 
jeopardy.  Demurrer  to  plea  was  sustained,  and  defendant  sued  out  writ  of 
error. 

/.  R.  Jones,  for  plaintiff  in  error.    J.  W.  Harris^  Jr.,  Sol.  Gen.,  (by  R.  J. 

McCamy,)  for  the  State. 

Blandfobd,  J.  Brown  was  indicted  in  the  superior  court  of  Whitfield 
county  for  assault  with  intent  to  murder.  He  pleaded  to  the  indictment 
that  he  had  been  tried  for  an  assault  by  the  mayor  of  Dalton,  who  he  claimed 
had  jurisdiction,  and  that  the  assault  was  part  and  parcel  of  the  offense  em- 
braced in  the  indictment,  and  was  the  same  transaction.  This  plea  was  de- 
murred to  by  the  solicitor  general,  and  the  court  sustained  the  demurrer;  and 
to  that  ruling  of  the  court  the  plaintiff  in  error  excepted,  and  the  case  was 
brought  here  for  review. 

Whether  this  man  had  been  placed'  in  jeopardy  before  for  this  crime,  would 
depend  largely  upon  the  fact  whether  he  had  been  carried  before  a  oourt  of 
competent  jurisdiction  to  try  him.  The  jurisdiction  of  the  mayor  of  Dalton 
to  try  persons  for  assault  arises,  it  is  claimed,  under  an  act  of  the  legislature, 
approved  February  24, 1874,  the  title  to  which  is  as  follows :  '*  An  act  to  oonsoli« 
date,  amend,  and  codify  the  various  acts  incorporating  the  city  of  Dalton,  in 
the  county  of  Whitfield,  and  the  various  acts  amendatory  thereof,  and  to  de- 
fine the  duties  of  the  mayor  and  council  and  other  officers  of  said  city.**  This 
act  contains  24  sections  relating  to  the  city  of  Dalton,  defining  the  corx)orate 
limits,  the  duties  of  the  mayor  and  council  and  other  officers,  and  the  mode  of 
their  election;  providing  for  the  collection  of  taxes,  and  prescribing  other 
powers  incident  to  muncipal  corporations.  But  the  twenty- fifth  section  con- 
tains the  following  language:  "The  mayor,  or  three  members  of  council,  in 
the  absence  or  disqualification  of  the  mayor,  shall  be  a  court  for  the  triid  of 
offenders  in  the  following  class  of  cases,  under  the  restrictions  hereinafter 
imposed,  when  said  offenses  have  been  committed  within  the  corporate  limits 
of  said  city:  (1)  Simple  assault;  (2)  batteries;  (8)  riots;  (4^  affrays;  (5) 
using  opprobrious  or  abusive  language  tending  to  provoke  a  oreach  of  the 
peace,  or  using  obscene  or  vulgar  language  in  the  presence  of  a  female,"  etc 
There  is  no  indication  in  the  title  to  this  act  that  any  power  is  conferred  upon 
the  mayor  or  council  as  a  court.  The  title  to  the  act  would  indicate  that  the 
different  laws  which  had  been  passed  from  time  to  time  in  relation  to  the  city 
of  Dalton  were  to  be  consolidated;  it  would  indicate,  and  did  indicate  alone, 
that  it  was  an  act  relating  to  the  corporate  powers  of  the  city  of  Dalton;  and 
there  is  no  hint  in  the  title  that  there  is  to  be  any  jurisdiction  conferred  upon 
the  mayor  or  council  to  try  people  for  assaults,  batteries,  riots,  affrays,  or 
anything  of  that  sort.  We  think,  therefore,  that  the  twenty-fifth  section  of 
this  act  conferring  this  power  is  obnoxious  to  the  constitution  which  was  of 
force  at  the  time  the  act  was  passed,  viz.,  the  constitution  of  1868,  which  con- 
tained a  provision  similar  to  that^contained  in  the  present  constitution,  to  the 
effect  that  the  legislature  should  pass  no  law  or  ordinance  which  referred  to 
more  than  one  subject-matter,  or  contained  matter  different  from  what  was 
expressed  in  the  title  thereof.  There  is  no  hint  in  the  title  of  the  act  as  to 
this  twenty.fifth  section,  and  it  is  a  separate  and  distinct  subject-matter.  So 
it  is  obnoxious  to  the  constitution  on  two  grounds, — ^the  body  of  the  act  con- 
tains matter  different  from  that  indicated  in  the  title,  and  the  act  itself  con- 
tains two  different  subject-matters.  We  think,  therefore,  that  this  section  of 
the  act  is  unconstitutional  and  voi(l;  and  that  being  so,  the  plaintiff  in  error, 
when  he  was  earned  before  the  mayor  of  Dalton,  and  tried  for  an  assault, 
was  carried  before  a  tribunal  that  had  no  jurisdiction  whatever  to  tiy  him, 
and  was  in  no  danger  or  jeopardy.  Besides,  he  was  acquitted  by  the  mayor. 
Hence,  we  think  that  he  could  have  been  indicted  in  the  superior  court  for 
the  offense  for  which  he  was  indicted  and  convicted.    Judgment  affirmed. 
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(79  Ga.  430) 

Legwin  et  at.  Vk  MoBbb  et  ail. 

(Sv/preme  Court  of  Georgia.    November  22, 1887.) 

Wnxe— GoKSTRUonoK— Vbstbd  Rbmaikdeb. 

The  will  of  a  testator  was  as  follows:  **I  gtve  and  bequeath  and  devise  all  the  bal- 
ance of  my  estate,  both  real  and  personal,  and  of  every  description,  to  my  sister-in* 
law,  M.,  to  be  used  and  enjoyed  oy  her  for  and  daring  her  natural  life,  and  at  her 
death  to  go  absolutely  to  the  ohil^bren  of  my  brothers  and  sisters,  share  and  share 
alike,  by  sale  of  my  whole  property,  except  that  portion  given  to  L.  for  and  during 
her  natural  life  in  the  third  item  of  this  will,  and  which  at  her  death  I  wish  solcL 
and  the  proceeds  divided  among  the  children  of  mv  brothers  and  sisters,  share  and 
share  auke.  **  Held  that,  under  this  will,  the  children  of  the  brothers  and  sisters 
of  the  testator  took  a  vested  remainder  in  all  the  property  of  the  testator. 

Error  from  superior  court,  Oconee  county;  Hutohins*  Judge. 
.  A.  J.  Cobb  and  O.  /?  Walker^  for  plaintiffs  in  error.-    A.  S.  Brwin,  H.  Q. 
tuck,  B.  JS.  ThraaTieff  B.  M.  Jacksm,  and  Barrow  dk  Thomas,  for  defend- 
ants in  error. 

Blandfobd,  J.  Lott  M.  Legwin,  in  1883,  made  his  last  will  and  testa- 
ment, by  which,  in  the  fourth  item  thereof,  be  directed  as  follows:  "I  give 
and  bequeath  and  devise  all  the  balance  of  my  estate,  both  real  and  personal, 
and  of  every  description,  to  my  sister-in-law,  Sarah  A.  McBee,  to  be  used  and 
enjoyed  by  her  for  and  during  her  natural  life,  and  at  her  death  to  go  abso- 
lutely to  the  children  of  my  brothers  and  sisters,  share  and  share  alike,  by 
sale  of  my  whole  property,  except  that  portion  given  to  Pamely  Legwin  for 
and  during  her  natural  life  in  the  third  item  of  this  will,  and  which  at  her 
death  I  wish  sold,  and  the  proceeds  divided  among  the  children  of  my  broth- 
ers and  sisters,  share  and  share  alike.**  The  plaintiff  in  error  Insists  that, 
under  this  will,  the  children  of  the  brothers  and  sisters  of  the  testator  did 
not  take  a  vested,  but  a  contingent,  remainder. 

We  are  of  the  opinion  that  the  children  of  the  brothers  and  sisters  of  the 
testator,  who  survived  him  and  who  were  in  life  at  the  time  of  his  death,  did 
take  a  vested  remainder  in  all  this  property;  and  the  fact  that  he  directed  his 
executors  to  sell  this  property,  and  divide  it  equally  between  them,  share  and 
share  alike,  does  not  make  this  a  contingent  remainder;  but  that  was  a  mode 
in  which  the  testator  directed  that  these  different  shares  should  come  to  the 
remainder-men.  The  case  of  McQinnis  v.  Foster,  4  Ga.  377,  is  almost  all 
fours  with  this,  the  court  in  that  case  holding  that  a  remainder  simUar  to  this 
was  a  vested  remainder.  We  think  furthermore  that,  under  section  2266  of 
the  Ckxie,  this  should  be  held  to  be  a  vested  remainder  The  courts  will  al- 
ways hold  remainders  to  be  vested  when,  under  the  law,  they  can  do  so. 
That  is  the  policy  of  our  law.  And  it  is  no  stretch  of  the  law  to  hold  tnis 
bequest  to  the  children  of  the  testator* s  brothers  and  sisters  to  be  a  vested  re- 
mainder. We  think  the  judgment  of  the  court  below  in  so  holding  was  right, 
and  must  be  affirmed. 


(80  OS.  164)  ^^^^  ^  HoPKnw. 

{Swprems  Court  of  Oeorgia,    November  29, 1S87.) 

^TATBs— Dssn  Rbsbbviko  Tttlb  till  Graktob's  Dsath— Bstatb  Ck>«VBlBl>. 

FlaintifPs  intestate  ezeonted  an  instrument  whereby,  for  the  consideration  of  serv- 
ioes  rendered  by  defendant,  he  granted,  bargained,  sold,  and  conveyed  t6  him  oei^ 
tain  lands,  with  a  reservation  that  the  title  should  remain  in  the  grantor  until  his 
death,  and  thereupon  vest  immediately  in  the  defendant.  Beld,  that  the  instru- 
ment was  a  deed  taking  effeot  immediately,  and  conveyed  a  present  Interest  in  the 
land  subject  to  a  life-estate  in  the  grantor. 
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Error  from  superior  court,  Madison  county;  Lumpkin,  Judge. 
/.  /.  SMckland,  for  plaintiff  in  error.    A,  8.  JBrtoin,  K,  H.  Kinnebrew,  H, 
H.  Carlton,  and  2>.  W,  Meadow,  for  defendant  in  error. 

Simmons,  J.  J.  H.  White,  administrator,  brought  ejectment  against  Lewis 
Hopkins,  the  defendant  in  error;  and  on  the  trial  thereof  the  jury  found  in 
favor  of  the  plaintiff.  A  motion  for  a  new  trial  was  made  by  the  defendant 
upon  the  several  grounds  mentioned  therein,  which  was  granted  by  the  court 
below;  and  the  plaintiff  excepted,  and  brings  the  case  here  for  review. 

The  only  question  for  us  to  determine  in  this  case  is  the  proper  construction 
of  the  paper  offered  in  evidence  by  the  defendant  below,  and  ruled  out  by 
the  court.  It  is  a  paper  in  the  nature  and  form  of  a  deed,  made  on  the  elev- 
enth of  February,  1882,  between  Lemuel  Hopkins,  the  intestate  of  the  plain- 
tiff in  error,  and  Lewis  Hopkins,  both  of  Madison  county;  the  consideration 
of  the  deed  or  paper  being  for  the  services  of  said  Lewis  Hopkins,  his  wife 
and  children,  ''in  taking  all  necessary  care  of  his  person  and  dwelling-house, 
and  doing  his  cooking,  washing,  and  other  necessary  things  to  be  done  in 
housekeeping,  taking  care  of  the  stock  on  the  plantation,  and  carrying  on  the 
farm  of  said  Lemuel  Hopkins,  and  making  all  necessary  repairs  on  the  same." 
For  these  considerations  the  deed  recites  that  he  has  granted,  bargained,  sold, 
aliened,  conveyed,  and  confirmed  unto  the  said  Lewis  Hopkins,  his  heirs  and 
assigns,  all  that  tract  of  land,  (107  acres  described  in  the  instruments;)  to 
have  and  to  hold  the  said  bargained  premises,  with  all  the  rights  and  appur- 
tenances thereunto  appertaining,  to  the  only  proper  use,  benefit,  and  behoof 
of  the  said  Lewis  Hopkins,  his  heirs,  executors,  administrators,  and  assigns, 
in  fee-simple;  subject  to  the  before-mentioned  services  of  the  said  Lewis  Hop- 
kins, and  his  wife  and  children;  and  the  title  to  the  above-describoi  tract  of 
land  to  still  remain  in  the  said  Lemuel  Hopkins  for  and  during  his  life-time, 
and  at  his  death  to  immediately  vest  in  the  said  Lewis  Hopkins,  in  case  he  and 
his  family  faithfully  perform  their  part  of  the  contract;  but  in  case  the  said 
Lewis  Hopkins  and  his  family,  and  his  wife  and  children,  fail  to  carry  out 
their  obligation,  then,  and  in  that  event,  title  is  not  to  vest  in  said  Lewis 
Hopkii;s,  but  to  remain  in  said  Lemuel  Hopkins,  and  his  heirs  and  assigns. 
And  the  said  Lemuel  Hopkins  the  said  bargained  premises  unto  the  said  Lewis 
Hopkins,  his  heirs, -executors,  and  administrators,  and  against  all  and  every 
person  or  persons,  shall  and  will  warrant  and  forever  defend  by  virtue  of  these 
presents."  Signed,  sealed,  and  delivered  in  presence  of  two  witnesses,  one  of 
them  a  justice  of  the  peace. 

1.  The  question  is,  is  this  instrument  a  deed  or  a  will?  In  order  to  deter- 
mine that  question,  it  is  necessary  for  us  to  ascertain  the  intention  of  the 
maker,  il  we  can  do  so,  from  the  reading  of  the  whole  paper  together.  It  is 
the  duty  of  courts  to  construe  instruments  of  this  kind  in  such  manner  as  to 
carry  out  the  intention  of  the  maker,  if  possible.  The  true  test  to  deter- 
mine whether  the  instrument  is  a  deed  or  a  will  is  whether  it  is  to  take  effect 
immediately,  or  to  take  effect  only  after  the  death  of  the  maker.  If  it  is  to 
take  effect  after  the  death  of  the  maker,  it  is  a  will;  if  it  is  to  take  effect  im- 
mediately, or  if  it  conveys  a  present  estate,  it  is  a  deed.  Taking  this  rule  for 
our  guidance,  let  us  look  at  this  instrument,  and  determine  fromjt  whether 
it  conveys  a  present  ^tate,  and  is  to  take  effect  immediately,  or  whether  it  is 
to  take  effect  after  the  death  of  the  maker. 

It  is  in  the  form  of  a  deed.  It  commences  as  deeds  ordinarily  commence, 
"This  indenture,"  etc.  It  recites  a  valuable  consideration, — the  services  of 
Lewis  Hopkins,  his  wife  and  children,  for  and  during  the  life-time  of  the  said 
Lemuel  Hopkins,  in  taking  care  of  his  person,  etc.;  and  for  these  services  he 
recites  that  he  has  granted,  bargained,  sold,  aliened,  conveyed,  and  confirmed 
unto  the  said  Lewis  Hopkins,  and  to  have  and  to  hold  the  said  bargained 
premises,  etc.    It  then  warrants  the  title  to  the  land,  and  recites  that  it  was 
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signed,  sealed,  and  deliyered;  and  was  witnessed*  and  attested  by  two  wit- 
nesses, one  of  them  a  justice  of  the  peace. 

This,  in  our  opinion,  conveys  an  absolute  title  from  the  grantor  to  the  gran- 
tee. It  conveys  a  present  interest  in  the  land,  and  takes  effect  immediately. 
After  it  was  executed^  it  was  irrevocable  by  the  grantor.  He  would  have  had 
no  legal  right  to  sell  the  land  to  any  other  person,  because  the  estate  in  the 
land  passed  out  of  him  into  the  grantee  when  the  paper  was  executed  and  de- 
livered. But  it  was  argued  that  the  words  in  the  habendum  clause,  "that  the 
title  to  the  above-described  tract  of  land  should  still  remain  in  the  said  Lem-* 
nel  Hopkins,  for  and  during  his  life-time,  and  at  his  death  immediately  vest 
in  the  said  Lewis  Hopkins, "  etc.,  shows  that  it  was  not  to  take  effect  until 
after  his  death.  We  do  not  agree  with  this  construction.  We  think  that  the 
words  used  in  the  habendum  dause  are  simply  a  reservation  of  a  life-estate  in 
the  grantor.  He  had  already  conveyed  the  title  to  the  land  to  the  grantee; 
and  he  could  not  pass  the  title  into  the  grantee,  and  reserve  it  in  himself  at 
the  same  time.  It  was  competent  for  him  to  reserve  a  life-estate  in  the  land, 
and  to  retain  possession  of  the  same  until  his  death.  It  was  competent  for 
him  to  convey  an  estate  to  the  grantee  upon  a  condition  subsequent^  to  be  de- 
feated in  the  event  that  the  condition  was  not  compiled  with.  These  words 
make  this  instrument  defeasible,  subject  to  be  defeated  upon  the  failure  pf  the 
grantee  to  perform  his  part  of  the  contract. 

To  give  the  paper  this  construction,  the  whole  of  the  instrument  will  stand, 
and  the  intention  of  the  grantor  will  thus  be  carried  out.  To  construe  it  as  a 
will,  the  intention  of  the  grantor  would  be  defeated,  because  it  cannot  be  set 
up  as  a  will,  having  only  two  witnesses. 

Upon  this  subject  and  sustaining  these  views,  see  Cumming  v.  Cumming, 
8  Kelly,  460;  Spalding  v.  Qrigg,  4  Ga.  75;  Bobinson  v.  8cMy,  6  Ga.  526; 
Taylor  v.  Suttani  15  Ga.  103;  Moye  v.  Kittrell,  29  Ga.  677;  Bunn  v.  Bu/nn, 
22  Ga.  472;  Watson  v.  Watson,  Id.  462;  Meek  v.  Holton,  Id.  491;  Johnson 
V.  Hines,  81  Ga.  720.  In  this  last  case  the  words  of  the  deed  were,  "Do  give, 
grant,  and  convey"  certain  property,  "to  have  and  to  hold  after  my  death  the 
aforesaid  property.'*  It  was  held  "that  in  the  first  clause  there  was  a  dear 
gift  in  prcpsentit  and  that  the  words  <  after  my  death,'  in  the  Iiabenduan,  may 
be  construed  as  a  postponement  of  possession  and  enjoyment  of  the  property 
by  the  donees  until  after  the  donor's  death,  and  a  reservation  of  an  estate  in 
himself  for  his  life-time;  and  thus  reconciled,  it  is  a  clear  gift  in prcBsenti," 
In  McGlaion  v.  McGlavm,  17  Ga.  284,  the  words  were,  "Bargained,  sold,  and 
conveyed,  and  by  these  presents  do  bargain,  sell,  and  convey,  to  the  said  Da- 
vid, his  heirs  and  assigns,"  a  certain  negro  girl,  "to  be  delivered  to  the  said 
David  at  my  deiith,  and  not  before."  Tliis  was  held  "to  be  to  all  intents  and 
purposes  a  sale  for  a  valuable  consideration,  the  seller  reserving  to  himself  a 
life-estate  in  the  property."    See,  also,  Jones  v.  Morgan,  18  Ga.  515. 

2.  If  this  position  should  be  deemed  untenable,  we  would  still  hold  the  in- 
strument to  be  a  deed  on  thd  ground  that  these  words  in  the  Tuibendum  clause 
would  be  repugnant  to  the  first  part  of  the  deed,  or  the  granting  clause.  "If 
two  clauses  in  a  deed  be  utterly  inconsistent,  the  former  must  prevail. "  Code, 
§  2697 .  "  A  condition  repugnant  to  the  estate  granted  is  void. "  Code,  §  2296. 
The  condition  inserted  in  the  habendum  clause  of  this  deed,  unless  construed 
as  above,  is  certainly  inconsistent  with  the  first  part  of  the  deed.  The  first 
part,  as  we  have  shown,  clearly  conveys  the  title  and  the  present  estate  in  the 
land  to  the  grantee;  and  the  attempt  by  the  grantor,  in  a  subsequent  part  of 
the  deed,  to  retain  the  title  in  himsdf,  is  inconsistent  with  the  first  part  of 
the  deed,  wherein  he  had  already  conveyed  the  title  out  of  himself;  and  under 
the  Code  the  former  must  prevail.  "If  the  habendum  be  repugnant  to  the 
premises,  it  shall  be  void,  and  if  a  grant  be  of  all  his  term  habendum  after 
his  death,  the  habendum  will  be  void."  4  Com.  Dig.  545,  tit.  "Grant,"  £.  10. 
"And  the  grantee  will  take  thb  estate  given  in  the  premises;  a  consequence 
v.4s.E.no.ll — ^65 
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of  the  rule  that  deeds  shall  be  taken  most  strongly  against  the  grantor,  and 
therefore  that  he  will  not  be  allowed  to  contradict  or  retract,  by  a  subsequent 
part  of  the  deed,  the  gift  made  in  the  premises."  DanM  v.  Faol,  82  Ga.  589. 
Taking  either  view  of  the  case,  we  hold  that  the  instrument  is  a  deed,  and  that 
the  court  did  right  in  granting  a  new  trial.    Judgment  alllrmed. 

^  ^^  ^^  Ph<eniz  Ins.  Co.  v.  Fulton. 

iSu/preme  Cowrt  of  Oeorgia.    December  IS,  1887.) 

ImUBAKOB— MnBBPBBSBHTATIOH  DT  AFFLIOITIOH— HaTBBIAUTT. 

FlaintUt  applied  for  insurance  in  the  amount  of  $1,000  on  a  house  worth  $LJiOI>, 
and  stated  in  the  appUoation  that  there  was  no  incumbranoe  on  the  honae.  It  ap> 
peared  that  in  fact  tnere  was  an  incumbrance  of  1600  on  the  house  and  lot,  and  that 
the  lot  was  worth  $0,500.  Held,  that  this  was  not  a  material  misstatement  that 
would  avoid  the  poUpy*  under  Code  G^  S  2808,  relating  to  representationa  made  by 
the  insured. 

Error  from  superior  court,  Bartow  county;  Fain.  Judge. 

This  was  an  action  upon  a  policy  of  fire  insurance  brought  by  the  insured. 
Pulton,  against  the  Phoenix  Insurance  Ck>mpany.  Judgment  was  rendered 
for  the  plaintiff,  and  defendant  brings  error. 

John  C.  Reed,  for  plaintiH  in  error.    /.  A.  Baker,  for  defendant  in  error. 

Blandpord,  J.  The  only  question  in  this  case  is  this:  Fulton,  in  his  ap- 
plication to  this  company  for  insurance  upon  a  certain  house,  was  asked 
whether  there  was  any  incumbrance  upon  it  or  not.  He  answered  that  there 
was  not,  when  in  fact  there  was  an  incumbrance  of  $500  upon  it,  and  the  land 
on  which  it  was  situated.  The  court  left  it  to  the  jury  to  say  whether  this 
misstatement  by  Fulton  was  a  material  misstatement  in  this  case.  The  jury 
found  that  it  was  not,  and  found  in  favor  of  Fulton.  The  insurance  applied 
for  was  $1,000.  The  house  was  shown  to  have  been  worth  from  $1,200  to 
$1,500;  the  land,  according  to  the  testimony,  was  worth  from  $6,500  to  $10,- 
000.    The  incumbrance  amounted  to  only  $500. 

According  to  our  Ck>de,  a  misstatement  must  be  material,  in  order  to  vdd 
the  policy.  The  question  of  whether  it  is  material  or  not  is  a  question  for  the 
jury,  and  in  this  case  was  properly  left  to  the  jury.  There  is  no  complaint 
that  the  question  was  not  fairly  submitted  to  them.  We  think  there  was  suf- 
ficient evidence  to  authorize  their  finding.  They  might  very  well  have  con- 
sidered that,  where  there  was  only  an  incumbrance  of  $500  upon  premises  of 
the  value  testified  to,  the  failure  to  state  it  in  the  application  was  not  such  a 
material  misstatement  as  would  void  the  policy.  The  jury  having  so  found, 
we  affirm  the  judgment  of  the  court  below  in  refusing  the  grant  of  a  new 
triaU 

(80  Qa.  86)  ^      _  .     . 

Gabswell  «.  LovsTT  et  at* 
i^aprtme  Cowrt  efQeofTQioL.    January  0, 18S8.) 

1*  TBUSTS— BZXCUTBD  TRUSTS. 

A  devise  of  aU  the  testator's  estate  to  his  executor  in  trust  for  the  sole  and  sepa- 
rate use  of  a  female  child  during  her  natural  life,  free  from  the  debts,  contracts,  or  lia- 
bilities of  any  husband  to  whom  she  shall  be  married,  with  remainder  over  to  her  ohU- 
dren,  becomes,  upon  the  death  of  her  husband,  an  executed  trost. 

a.  Samb. 

A  trust  created  previous  to  the  passage  of  act  Ga.  1860,  known  as  the  **  Woman's 
Law, "  and  givinflr  to  a  married  woman  the  sole  use  and  benefit  of  the  trust-estate,  dur- 
ing her  natural  Ufe,  became,  upon  the  passage  of  the  act,  an  executed  trust,  and  the 
legal  and  equitable  title  united  in  the  cesbu^qu/e  trusL 

Error  from  superior  court,  Burke  county;  Ronbt,  Judge. 
22.  W,  Carnoell  and  J.  J.  Jonee,  for  plaintiff  in  error.    R.  O*  Lovettf  for 
defendants  in  error. 
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Simmons,  J.  R.  W.  Carewell  filed  his  bill  in  Burke  superior  court  against 
Robert  O.  Lovett,  administrator  of  Mary  S.  Taylor,  Wilhelmina  J.  Stelner, 
and  Sarah  G.  Hey  ward,  in  which  he  alleged  that  on  the  ninth  of  December, 
1869,  he  was  appointed  trustee  for  Mary  S.  Taylor;  that  th6  trust-estate  *;hen 
consisted  of  2,000  acres  of  land  in  Burke  county,  and  certain  personal  prop- 
erty, mules,  corn,  fodder,  farming  utensils,  household  and  kitchen  furniture; 
that  the  personal  property  was  the  accumulation  of  the  trust-estate.  Said 
plantation  was  bequeathed  to  Mary  S.  Taylor  by  her  grandfather,  Thomas 
Street,  who  died  in  the  year  1848.  By  the  twelfth  and  fifteenth  items  of  the 
will  of  Thomas  Street,  he  gave  the  plantation  to  her  for  her  own  separate  use 
and  benefit,  free  from  the  debts,  contracts,  and  liabilities  of  her  present  or  any 
future  husband,  and  after  her  death  to  be  divided  among  her  children.  He 
appointed  her  father,  Patrick  B.  Ck>nnelly,  as  trustee  of  the  same.  He  fur- 
ther alleges  that  the  trustee  had  died,  and  that  the  trust-estate  was  without  a 
trustee  until  1869,  when  he  was  appointed  by  the  court  on  the  application  of 
the  said  Mary  S.  Taylor;  that  after  he  was  appointed  he  took  charge  and  control 
of  all  the  property  of  said  trust-estate,  and  managed,  directed,  and  controlled 
the  same  in  person,  for  the  use  and  benefit  of  his  cestui  que  trust;  that  he 
managed  said  property  during  the  years  1870, 1871, 1872, 1873,  and  1874,  and 
applied  the  income  derived  therefrom  to  the  payment  of  the  current  expenses 
of  said  plantation,  and  the  support  and  maintenance  of  the  cestui  que  trust; 
that  during  these  years  he  purchased  and  furnished  to  said  trust-estate  three 
mules  and  one  horse,  at  a  cost  of  $734,  and  an  ox-cart  and  wagon  at  a  cost  of 
$190;  built  corn-cribs  and  laborers'  houses,  and  repaired  the  dwelling  at  a 
considerable  expense ;  that  he  furnished  the  said  Mary  S.  Taylor  other  large 
sums  of  money  for  the  support  of  herself  and  her  two  daughters,  who  were 
at  expensive  boarding  schools, — all  of  which  advances  for  the  benefit  of  the 
trust-estate  and  for  the  support  of  Mrs.  Taylor  and  her  two  daughters,  with 
interest  thereon,  amounts  to  $2,400,  or  other  large  sums;  that  at  the  close  of 
the  year  1874,  Mrs.  Taylor  determined  to  reside  permanently  on  the  planta- 
tion; and  her  daughter,  Sarah  C.  Hey  ward,  and  James  C.  Hey  ward,  the  lat- 
ter's  husband,  determined  to  reside  with  her;  and  the  complainant  turned 
over  to  Mary  S.  Taylor  the  immediate  management  and  control  of  said  plan- 
tation and  planting  interests,  which  she  continued  to  exercise  until  the  time 
of  her  death,  in  April,  1886;  that  at  the  time  of  her  death  the  personal  prop- 
erty on  said  plantation  consisted  of  two  mules,  and  wagons,  carts,  plantation 
tools,  household  and  kitchen  furniture,  and  certain  rent-notes  which  had  been 
taken  for  rent  of  part  of  the  plantation  for  the  year  1886.  This  property,  he 
alleges,  was  the  accumulation  from  the  income  derived  from  said  plantation, 
and  is  subject  to  the  payment  of  the  debts  of  said  trust-estate;  and  he  claims  it 
to  be  his  duty  as  trustee  to  sell  said  property,  and  to  collect  said  rent-notes,  and 
apply  the  proceeds  thereof  to  the  payment  of  the  just  debts  of  said  trust-estate. 
He  claims  also  the  right  to  rent  out  said  plantation  until  a  sulficient  amount 
has  been  realized  to  pay  said  indebtedness,  and  then  to  turn  over  the  real  es- 
tate to  the  remainder-men,  to-wit,  Mrs.  Steiner  and  Mrs.  Heyward.  He  fur- 
ther alleges  that  Robert  O.  Lovett,  under  some  pretended  claim  of  right  and 
authority,  had  claimed  possession  of  certain  rent-notes  and  other  personal 
property,  and  declared  it  his  purpose  to  collect  the  notes,  and  refused  to  turn 
over  said  personal  property  to  the  complainant,  who  claims  the  legal  right  as 
trustee  to  control  the  same.  He  prays  for  an  injunction  to  restrain  said 
Lovett  from  the  collection  of  said  notes,  and  from  interfering  with  the  prop- 
erty of  said  trust-estate,  and  from  an  order  compelling  said  Lovett  to  deliver 
the  same  over  to  him  that  he  might  sell  the  same,  and  collect  the  notes  and 
apply  the  proceeds  to  the  payment  of  his  debts. 

Lovett  answered  this  bill,  and  set  up  in  his  answer  that  he  had  been  ap- 
point^ by  the  ordinary  of  Burke  county  temporary  administrator  on  the  es- 
tate of  Mary  S.  Taylor,  and  as  administrator  had  made  an  inventory  or  ap- 
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praisementof  the  personal  property  belonging  to  said  estate;  he  admitted  that 
he  had  the  property  set  out  in  the  bill  in  his  possession,  and  claimed  to  hold 
it  as  such  administrator.  He  also  alleged  that  the  complainant,  as  trustee, 
was  not  entitled  to  interfere  with  his  administration;  that  said  trust  which  is 
set  up  in  said  bill  has  long  since  been  executed,  and  the  legal  title  to  said  land 
had  been  in  Mary  S.  Taylor  since  the  year  1866,  with  remainder  over  to  her 
children;  and  that  if  the  complainants  had  any  demand  against  his  cestui  que 
trtist,  the  said  Mary  S.  Taylor,  the  cause  of  action  thereon  accrued  in  1874, 
and  the  same  was  barred  by  the  statute  of  limitations. 

Mrs.  Steiner  and  Mrs.  Heyward  filed  their  joint  answer,  in  which  they  ad- 
mitted  that  it  was  true  that  by  the  will  of  their  grandfather,  Thomas  Street, 
the  land  described  in  the  bill  was  given  in  trust  to  their  mother  during  her 
life,  but  they  deny  that  they  ever  were  beneficiaries  of  said  trust-estate,  but, 
on  the  contrary,  asserted  that  said  trust-estate,  by  its  terms,  ceased  at  the 
death  of  Mary  S.  Taylor,  and  said  land,  after  her  death,  passed  to  them  in  fee- 
simple.  They  also  alleged  that,  although  said  trust-estate  was  created  for  the 
benefit  of  said  Mary  S.  Taylor,  the  same  did  not  so  continue,  but  that  by  the 
act  of  1866  the  trust  was  executed,  and  the  legal  as  well  as  the  equitable  title 
to  said  property  united  in  said  Mary  S.  Taylor,  and  she  became  absolute  owner 
of  said  property  during  life;  also  that  her  husband,  Ira  Taylor,  died  in  1867; 
and  that  though  the  said  Carswell  may  have  -been,  by  order  of  the  chancellor 
in  1869,  appointed  as  trustee  of  said  property,  said  order  had  no  force  or 
authority  to  convert  the  legal  title  at  that  time  held  by  Mary  S.  Taylor  into  a 
beneficial  or  trust-estate;  that  upon  the  death  of  the  husband  of  Mary  S.  Tay- 
lor, the  trust  became  executed,  and  no  other  trustee  was  necessary  to  manage 
or  control  said  property;  that  therefore  the  personal  property  upon  said  plan- 
tation at  the  time  of  the  death  of  their  mother  belonged  to  her,  and  now 
rightly  belong^  to  her  legally  appointed  administrators.  They  also  claim  that 
if  the  trust  was  not  executed  upon  the  passage  of  the  act  of  1866,  or  at  the 
death  of  their  father,  Ira  J.  Taylor,  it  was  executed  when  they  became  of  age; 
that  they  became  of  age  in  1872  and  1876.  They  deny  the  indebtedness  set 
up  by  Carswell  against  the  estate,  and  claim  that  if  he  has  any  debt,  it  is  not 
against  them,  but  against  their  mother,  individually,  and  is  barred  by  the 
stotute  of  limitations. 

The  twelfth  and  fifteenth  items  of  the  will  of  Thomas  Street,  as  far  as  con- 
cern this  property,  read  as  follows:  Twelfth,  "After  the  death  of  my  wife, 
Mary  S.,  I  give  and  bequeath  all  my  estate,  both  real  and  personal,  to  the 
children  of  my  step-son,  Patrick  B.  Connelly,  and  those  born  and  that  may 
hereafter  be  bom  to  him  in  wedlock.  ♦  ♦  *"  Fifteenth.  "I  direct  that 
my  executor  shall,  in  parceling  out  that  portion  of  my  estate  which  shall  be 
the  share  of  his  female  children,  ♦  «  ♦  hold  the  same  in  trust  for  the 
sole  and  separate  use  of  said  female  child,  and  that  in  no  event  shall  it  be  sub- 
ject to  the  debts,  liabilities,  or  contracts  of  any  husband  to  whom  they  shall 
be  married,  but  that  said  female  child  shall  have  the  use  of  said  property  dur- 
ing their  natural  lives,  and  at  their  death  it  is  my  wish  that  it  be  divided  be- 
tween her  children  and  their  representatives." 

Upon  the  hearing  of  this  case  by  the  chancellor,  upon  the  bill  and  the  answers 
thereto,  he  refused  the  injunction  prayed  for.  The  complainant  excepted, 
and  brings  the  case  here  for  review.  The  main  question  argued  before  us 
was  whether,  at  the  time  Carswell  was  appointed  trustee  by  the  judge  of  the 
superior  court,  the  trust  had  become  executed.  If  the  trust  was  executed  at 
that  time,  there  was  no  necessity  for  the  appointment  of  a  trustee.  If  the 
trust  had  served  its  purpose  and  was  executed,  the  legal  title  merged  immedi- 
ately into  the  equitable  interest;  and  the  perfect  title  vested  in  her  according 
to  the  terms  and  limitations  of  the  trust.  If  it  was  executed,  she  was  capable 
of  taking  and  managing  her  own  property,  and  there  was  no  necessity  for  the 
appointment  of  a  trustee,  and  the  order  of  court  appointing  him  was  void. 
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and  of  DO  effect,  although  Mrs.  Taylor  may  have  applied  for  his  appointment 
and  consented  thereto.  Was  the  trust  executed  in  the  year  1869,  when  Cars- 
yfeV  was  appointed  by  the  court?  It  will  be  observed  that  this  trust  in  the 
will  of  Street  was  for  the  purpose  of  protecting  this  property  against  the  debts 
and  liabilities  and  contracts  of  her  husband.  Her  husband  died  in  1867. 
Upon  his  death  the  reason  for  the  trust  ceased ;  there  was  nothing  left  for  the 
trustee  to  do,  as  he  was  to  hold  it  only  to  protect  it  against  the  debts  of  the 
husband.  The  husband  being  dead,  there  was  no  other  duty  which  the  trus- 
tee could  perform.  Everything  had  been  done  by  the  trustee  necessary  to  se- 
cure the  property.  There  was  nothing  more  he  could  do  to  render  certain  the 
interest  of  the  beneficiaries.  There  was  no  conveyance  for  him  to  make  to 
Mrs.  Taylor  or  to  her  children.  There  was  no  order  of  court  for  him  to  obtain  to 
divide  the  property.  He  could  do  nothing  to  ascertain  the  objects  of  the  trust, 
for  they  were  plain  and  distinct.  There  was  no  specified  mode  of  distribution 
in  the  will  creating  the  trust,  nor  was  there  any  other  act  which  required  the 
trustee  to  retain  the  legal  estate  in  him.  He  was  not  trustee  for  the  remain- 
der-men. We  therefore  think  that  this  trust  became  executed  on  the  death  of 
the  husband  in  1867,  and  that  the  legal  title  went  into  the  wife  during  her 
life,  and  then  to  her  children  after  her  death ;  and  the  appointment  of  a  trus- 
tee by  the  court  was  void  and  of  no  effect.  Code,  §  2313;  Liptrot  v.  Holmes^ 
1  Kelly,  381;  Jordan  v.  Thoi-nton,  7  Ga.  517;  Coughlin  v.  Seago,  53  Ga.  250; 
ChurchiU  V.  Corker,  25  Ga.  479;  Banks  v.  SloaU  69  Ga.  330.  As  to  remain- 
der-men, see  Russell  v.  Kearney ^  27  Ga.  96;  Mathetos  v.  Paradise,  74  Ga.  623. 
It  was  insisted  by  the  defendants  in  error  also  that  if  this  trust  was  not  ex- 
ecuted upon  the  death  of  the  husband,  it  was  executed  by  the  act  of  1866, 
commonly  known  as  the  "Woman's  Law."  Counsel  for  the  plaintiff  in  error 
contended  that  that  act  could  not  have  this  effect,  because  the  trustee  was  an 
ofiicer  of  the  law,  and,  as  such  officer,  had  a  vested  right  in  his  commissions 
as  trustee,  and  had  the  legal  estate  in  him,  and  the  legislature  had  no  power 
to  divest  him  of  these  vested  rights.  Whether  this  proposition  be  sound  or 
not  we  do  not  now  decide.  It  is  sufficient  for  us  to  say  upon  this  point  that 
this  court  has  in  four  cases  decided  that  where  a  trust  was  created  before  the 
act  of  1866,  the  trust  was  executed  upon  the  ptissage  of  that  act.  These  cases 
were  decided  by  a  unanimous  court,  and  we  do  not  feel  constrained  to  over- 
rule them,  even  if  we  felt  so  disposed.  See  Banks  v.  8loat,  69  Ga.  330 ;  Knorr 
V.  Raymond,  73  Ga.  749;  Kylew.  Flemming,  —  Ga. — ;  and  Harrold  v.  West- 
brook,  2  S.  E.  Rep.  695,  (decided  at  October  term,  1886,  of  this  court.)  Judg- 
ment affirmed. 


(go  Ga.  107)  BeNNEFIELD  0.  STATE. 

(Suvreme  Cov/rt  of  Georgia.    January  9, 1888.) 

1.  Pabbnt  and  Child— Duty  of  Support— Indictment. 

If  a  father  send  his  wife  and  his  infant  chUd  10  months  old  into  another  oounty, 
and  faU  to  provide  in  any  way  for  the  child's  support,  the  abandonment  is  volun- 
tary and  willful,  within  the  meaning  of  Code  Ga.  §  4878,  making  such  an  oifense  a 
misdemeanor,  though  the  husband  have  suificient  cause  for  refusing  to  live  with  the 
mother. 

9.  8amb. 

If  a  husband,  by  his  agent,  send  his  wife  and  infant  chUd  to  a  county  other  Uxan 
that  in  which  the  husband  and  wife  had  separated,  and  the  child  there  becomes  de- 
pendent and  destitute,  the  father  is  indictable,  under  Ck>de  Ga.  $  4873,  making  the 
abandonment  of  his  child,  and  leaving  it  in  a  dependent  and  destitute  oondil&n,  a 
misdemeanor,  in  that  coimty  where  it  so  becomes  dependent  and  destitute. 

Error  from  city  court  of  Carrollton;  Adamson,  Judge. 
Walker  <fe  Reese,  for  plaintiff  in  error.     O,  P.  Gordon,  Sol.  City  Court,  and 
IF.  F.  Brown,  for  the  State. 

Simmons,  J.    Benuefield,  the  plaintiff  in  error,  was  accused  in  the  city 
court  of  Carrollton  with  the  offense  of  a  misdemeanor,  in  that  on  the  first 
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of  May,  1886,  "he  willfully  and  voluntarily  abandoned  his  child,  Willie,  a  hoy 
ten  months  old,  and  left  him  in  a  dependent  and  destitute  condition.**  He 
waived  trial  by  Jury,  and  agreed  to  be  tried  by  the  Judge.  The  judge,  upon 
hearing  the  evidence  in  the  case,  found  the  defendant  guilty;  whereupon  he 
made  a  motion  for  a  new  trial  on  the  following  grounds:  (1)  Because  the 
court  erred  in  ruling  out  the  testimony  of  Alfred  Manna,  to  the  effect  that  the 
cause  of  the  defendant's  separation  from  his  wife  was  adulterous  conduct  on 
her  part  on  the  day  of  the  separation,  and  at  divers  other  times  before,  and 
that  knowledge  of  these  facts  came  to  the  defendant;  (2)  because  the  verdict 
and  judgment  of  said  Judge  is  contrary  to  law;  (8)  because  it  is  contrary  to 
the  evidence. 

1.  The  gist  of  this  offense  is  the  voluntary  and  willful  abandonment  of  the 
child,  and  leaving  it  dependent  and  destitute.  The  conduct  of  the  mother  is 
in  no  way  involved  on  the  trial  of  the  father  for  this  offense.  Her  conduct 
may  be  ever  so  outrageous;  it  may  be  so  bad  that  her  husband  cannot  live 
with  her;  but  the  law  will  not  excuse  him  for  leaving  his  child  dependent 
and  destitute.  This  law  was  enacted  with  the  wise  purpose  of  compelling 
fathers  to  maintain  and  protect  their  offspring.  While  a  father  may  be  unable 
to  live  in  peace  with  the  mother  of  his  children  and  may  be  compelled  by  her 
evil  conduct  to  separate  himself  from  her,  the  law  compels  him  to  support  the 
children  begotten  of  her.  It  was  argued  in  this  case  that  in  order  for  him  to 
support  the  child,  on  account  of  its  tender  age,  it  would  be  necessary  to  sup- 
port the  adulterous  mother;  and  that  it  would  be  wrong  to  force  him  to  sup- 
port a  woman  who  had  dishonored  his  bed.  If  it  is  true  that  in  order  to  pre- 
serve his  child's  life  it  was  necessary  foi:  him  to  support  the  mother  for  that 
purpose,  then  we  think  that  under  the  law  it  was  his  duty  to  do  so,  however 
evil  and  outrageous  her  conduct  may  have  been.  It  was  a  duty  cast  upon 
him  by  the  law.  Indeed,  we  know  of  no  law  which  will  exempt  him  from 
supporting  even  his  wife,  for  a  single  act  of  bad  conduct,  until  he  frees  him- 
self from  that  obligation  in  the  modes  pointed  out  by  the  law.  So  we  think  that 
the  fact  proposed  to  be  proved  by  the  witness  Hanna  would  throw  no  light 
upon  the  issue  upon  trial,  and  that  the  court  did  right  in  rejecting  the  evi* 
dence. 

2.  It  is  argued  that  the  court  found  contrary  to  law  because  the  separation 
of  the  husband  and  the  wife  occurred  in  Heard  county,  and  therefore  the  court 
in  Carroll  county  had  no  jurisdiction  to  try  the  case.  The  record  discloses 
the  fact  that  while  the  separation  between  husband  and  wife  took  place  in 
Heard  county,  the  husband  hired  one  Sheats  to  move  his  wife  and  child  to  her 
father's  in  Carroll  county  The  child,  according  to  the  evidence,  was  not  de- 
pendent and  destitute  in  Heard  county,  but  became  so  only  after  it  was  left 
in  Carroll  county;  and  from  the  time  of  the  separation  up  to  the  trial  of  the 
case  the  husband  had  never  contributed  a  cent  towards  the  support  and  main* 
tenance  of  the  child.  We  think  that  where  a  husband  voluntarily  and  will- 
fully separates  from  his  wife  in  one  county,  and  sends  her  by  his  agent  to  an- 
other county,  and  his  children  there  become  dependent  and  destitute,  he  is  in- 
dictable in  the  latter  county,  because  it  was  by  his  act  that  they  were  re- 
moved from  one  county  to  another.  In  this  case  the  husband's  agent  carried 
the  child  from  Heard  into  Carroll.  It  was  the  same  as  if  he  had  stood  upon 
the  county  line  between  Heard  and  Carroll,  and  had  pushed  his  child  across 
the  line  into  Carroll,  and  then  left  it  dependent  and  destitute.  If  the  law 
were  otherwise,  it  would  be  an  easy  matter  for  people  who  wish  to  get  rid  of 
their  wives  and  offspring  to  send  them  to  a  different  county,  and  leave  them 
dependent  and  destitute  in  that  county,  and  avoid  indictment  under  this  stat- 
ute. We  therefore  hold  that  the  court  in  Carroll  county  had  jurisdiction  of 
this  offense,  under  the  facts  disclosed  by  the  record,  and  that  the  court  com- 
mitted no  eiTor  in  refusing  a  new  trial  on  this  ground. 

8.  It  was  urged  in  the  third  ground  of  the  motion  that  the  court  found  con- 
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trarj  to  the  evidence,  because  it  was  not  shown  that  the  abandonment  was 
voluntary  and  willful.  We  think  there  was  sufficient  evidence  to  authorize 
the  finding  upon  this  issue.  It  is  true  that  if  the  wife  was  guiltj  of  the  of« 
fense  charged  against  her  the  law  would  not  compel  the  husl^nd  to  live  with 
her,  and  he  would  be  Justifiable  in  separating,  himself  from  her;  but  the  law 
still  compels  him  to  support  his  child;  and  if  he  sends  her  away  into  another 
county,  and  the  child  along  with  her,  and  fails  to  provide  for  it,  either  by 
sending  to  her  or  to  some  one  else  clothing  and  provisions  for  the  use  of  the 
child,  the  abandonment  becomes  voluntary  and  willful,  although  he  may  seek 
to  retain  the  child  at  the  time  of  the  separation,  as  he  claimed  in  his  state- 
ment to  the  oourt  was  done  in  this  case.  The  child  was  only  10  months  old  at 
the  time  of  the  separation,  and  was  dependent  upon  the  mother  for  its  food 
and  nourishment,  and  it  would  have  been  improper  for  him  to  have  taken  the 
child  from  the  mother  at  that  time.  It  was  his  duty  to  let  it  go  with  her,  and 
to  provide  it  with  means  of  sustenance  until  it  became  of  an  age  at  which  the 
law  would  have  given  it  to  hiiu  if  the  mother  had  been  an  improper  custodian 
of  the  child.    Judgment  affirmed. 

(79  Qa.  779)  — — 

Keill  o.  State. 
(Sivjfyreme  CovH  of  Chorgia.    January  9, 1888.) 

1.  CRiMnvAL  Law— Nbw  Tbial— Insttffioisnot  of  Bviobnob— Balanced  Tbstimont. 

Where  the  jury  render  a  verdict  of  guilty,  under  an  indictment  for  selling  Uquor 

without  a  license,  a  motion  for  new  trial  on  the  ground  that  the  verdict  is  contrary 

to  evidence  may  oe  nroperly  denied,  although  but  two  witnesses  gave  testimony,— 

one  for  the  state,  ana  one  for  defendant. 

8.  Bamb— New  TEiAii— NEWLT-DisooyBREB  Evidence— Unknown  Witnesses. 

The  affidavits  on  a  motion  for  new  trial  of  an  indictment  for  selling  liquors  with- 
out a  license  on  the  ground  of  newly-discovered  evidence  showed  that  the  witnesses 
were  masked  and  unknown  to  defendant,  but  from  the  evidence  it  appeared  that 
these  witnesses  were  neighbors,  and  that  on  the  night  the  whisky  was  sold  they 
were  together  two  or  three  hours.  The  record  disclosed  that  he  discovered  the  wit- 
nesses shortly  after  the  verdict  The  proposed  evidence  was  merely  cumulatlva 
The  judge  below  was  acquainted  with  the  witnesses  and  their  character,  and  denied 
the  motion.    Held  no  error. 

I.  Same— New  Tbial— Imfeaohkbnt  bt  Witness  of  Tbstimont. 

On  motion  for  new  trial  of  an  indictment  for  selling  liquor  without  license,  an  uii> 
sustained  affidavit  showed  that  the  only  witness  for  the  state  had  since  admitted  to 
affiant  that  he  was  mistaken  in  his  testunony  at  the  trial ;  that  he  did  not  personaUy 

J>urohase  the  liquor  from  defendant,  but  sent  another  for  it,  and  was  not  present  at 
ts  purchase.   The  state's  witness,  by  affidavit,  denied  such  admission,  and  his  char- 
acter appeared  by  the  evidence  in  the  record  to  be  sustained  by  numerous  witnesses. 
The  oourt  below  knew  the  parties,  and  refused  the  motion.    Held  no  error. 
4.  Same— Evidence— Positive  and  Negative  Testimony. 

On  the  trial  of  an  indictment  for  selling  liquor  without  license,  where  but  one  wit- 
ness was  sworn  for  the  state,  and  one  for  defendant,  and  the  testimony  of  defend- 
ant's witness  was  in  part  positive  and  in  part  negative,  a  charge  of  the  rule  as  to 
positive  and  negative  testimony,  as  to  the  negative  part  of  such  witness'  testimony, 
is  proper,  and,  where  the  whole  charge  does  not  i^pear,  it  will  be  presumed  that  It 
was  proper  as  to  what  testimony  was  positive  and  what  negative. 

Error  from  city  oourt  of  Carrollton;  Adamson,  Judge. 
Indictment  for  selling  liquor  without  license. 

Walker  dk  Reese,  for  plaintifC  in  error.  C.  P.  Gordon^  Sol.  City  Court»  and 
W.  F,  Brovm,  for  the  State. 

Simmons,  J.  KeiU  was  indicted  in  the  court  below  for  selling  liquors  with- 
out license.  Upon  the  trial  of  the  case  the  jury  found  him  guilty,  and  he 
moved  for  a  new  trial  upon  the  several  grounds  set  out  in  the  motion.  The  mo- 
tion was  overruled  by  the  court,  and  he  excepted.  The  first  three  grounds  of 
tlie  motion  are  the  usual  ones, — ^that  the  verdict  was  contrary  to  law  and  to 
the  evidence.  The  first,  second,  third,  and  fourth  grounds  of  the  amended 
motion  were  on  account  of  newly-discovered  testimony.    The  fifth  ground  was 
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that  the  court  erred  in  charging  the  rale  of  positive  and  n^;ative  testimony 
when  there  was  no  evidence  which  authorized  such  a  charge.  The  sixth 
ground  was  that,  since  the  trial  of  the  case.  Earnest,  the  only  witness  for  the 
Btate»  admitted  to  Cook  that  he  was  mistaken  in  what  he  swore  on  the  trial  of 
the  case;  that  he  ought  to  have  sworn  that  he  did  not  purchase  the  liquor 
from  the  defendant  in  his  own  person,  but  that  he  sent  a  man  and  got  it,  and 
was  not  present  when  it  was  purchased. 

1.  As  to  the  grounds  in  the  original  motion,  we  think  there  was  sufficient 
evidence  to  sustain  the  finding  of  the  jury.  There  were  but  two  witnesses 
sworn  upon  the  trial, — ^Earnest,  who  testified  in  behalf  of  the  state;  and  Hud* 
son,  who  testified  for  the  defendant.  The  Jury  believed  Earnest,  and  found 
the  defendant  guilty.  They  had  a  right  to  believe  him,  and  we  cannot  say 
that  they  were  wrong  in  believing  him,  so  the  court  committed  no  error  in 
overruling  the  motion  on  these  grounds. 

2.  We  do  not  think  that  the  facts  set  up  in  the  amended  motion  as  to  the 
newly-discovered  testimony  are  sufficient  to  authorize  a  grant  of  a  new  trial 
in  this  case.  The  greater  portion  of  the  newly-discovered  evidence  is  merely 
cumulative  in  its  character,  and  there  was  lack  of  diligence  on  the  part  of  the 
defendant  in  procuring  it.  It  is  true  that  some  of  the  affidavits  allege  that 
the  witnesses  were  masked  and  unknown  to  the  defendant;  but  the  evidence 
discloses  that  the  defendant  and  these  witnesses  were  neighbors,  and  that,  the 
night  the  whisky  was  sold,  they  were  together  some  two  or  three  hours  in  a 
small  room ;  and  we  apprehend  that  if  the  defendant  had  thought  he  needed 
their  testimony  before  the  trial,  he  could  easily  have  discovered  the  names  of 
the  parties  who  were  present  at  the  time  the  whisky  was  alleged  to  have  been 
sold.  It  appears  from  the  record  that  he  did  discover  them  very  shortly  after 
the  jury  returned  a  verdict  of  guilty  in  this  case.  It  appears  to  us  that  he 
was  willing  to  risk  his  case  with  his  own  statement  and  the  testimony  of  Hud- 
son against  the  testimony  of  Earnest,  the  state's  witness.  He  lost,  and  we 
are  not  disposed  to  set  the  verdict  aside  on  his  newly-discovered  testimony, 
especially  as  the  judge  below  was  acquainted  with  the  witnesses  and  their 
character,  and  satisfied  with  the  verdict. 

3.  We  see  no  error  in  the  fifth  ground  of  the  motion.  While  it  is  true  that 
where  one  witness  swears  positively  that  a  thing  occurred,  and  another 
testifies  that  he  had  the  same  opportunity  to  observe  that  the  other  witness 
had,  and  that  he  did  observe,  and  that  it  did  occur,  both  are  to  be  treated  as 
positive  witnesses;  and  it  would  perhaps  be  error  for  the  court  to  give  in 
charge  the  rule  as  to  positive  and  ne^i^ative  testimony,  under  such  circum- 
stances. But  that  was  not  the  case  here.  A  part  of  Hudson's  testimony  was 
positive  and  a  part  negative.  It  was  negative  as  to  the  acts  of  Neill,  M  the 
time  that  Neill  was  in  the  house*  He  could  not  testify  that  he  saw  Neill  the 
whole  time  he  was  in  the  house;  and  the  court  committed  no  error  in  instruct- 
ing the  jury  as  to  positive  and  negative  testimony  as  to  that  part  of  Hudson*a 
evidence.  Ttie  whole  charge  of  the  court  not  being  in  the  record  we  presume 
that  he  charged  them  properly  as  to  what  was  positive  and  what  negative  in 
Hudson's  testimony.  We  think,  therefore,  that  the  exception  made  on  this 
ground  is  not  well  taken. 

4.  Tlie  court  committed  no  error  in  overruling  the  motion  as  set  out  in  the 
sixth  ground.  It  was  true  that  Cook  swears  that  Earnest  told  him  after  the 
trial  that  he  had  made  a  mistake  in  his  testimony;  but  Earnest,  in  an  affidavit 
made  at  the  hearing  of  the  motion  for  a  new  trial,  emphatically  denies  that 
he  ever  made  any  such  admission.  Earnest's  character  is  sustained  by 
numerous  witnesses,  as  appears  from  the  evidence  in  the  record.  Cook's  is 
unsustained  by  any  affidavit.  The  court  below  knew  the  parties,  and  refused 
to  set  aside  the  verdict  upon  this  ground.  We  cannot  say  that  he  erred  in  so 
doing.  Indeed,  we  think  he  did  right  in  overruling  the  motion.  Judgment 
affirmed. 
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(79  Ga.  627) 

Gbobgia  Slatb  Co.  v.  Davitt. 

(Supreme  Omrt  of  Oeorgia,    January  9, 1888.) 

ImunifMOW— To  Rbbtbain  Intbbvbiibhob  with  Right  or  Eqbbss— Pbhoiko  Suit— 

BOLVBNOT  «F  DbFBNDAITT. 

Deteodaat  and  others  conv^ed  land  on  which  was  a  slate  quarry,  to  plaintura 
grantor,  excepting  the  right  to  cultivate  that  part  of  the  lot  then  being  tilled,  which 
was  reserved  to  defendant,  who  remained  In  possession  of  all  the  cleared  portion, 
and  refused  to  allow  plaintiff  to  remove  slate  quarried  on  the  unimproved  part  over 
it.  Ob  «  bill  to  restrain  a  further  interference,  defendant  allegea  that  it  was  in- 
tended te  only  convey  the  unimproved  side  of  the  lot;  that  he  haa  a  suit  then  pend- 
ing to  correct  the  deed;  and  that  he  was  solvent.  Held  no  error  to  refuse  an  in- 
junctiom,  as  a  suit  was  pending  to  correct  the  deed,  and  defendant  was  able  to  pay 


Error  from  superior  court,  Polk  county;  Maddox,  Judge. 
Broyles  i&  Johnston  and  J.  F.  Thompson^  for  plaintiff  in  error.     Blanoe  <ft 
Noyest  for  defendant  in  error. 

Simmons,  J.  The  Qeorgia  Slate  Company  filed  its  bill  against  J.  S.  Davitt, 
alleging  that  it  was  &  corporation  engaged  in  quarrying  slate  for  market  in 
lot  of  land  No.  212,  in  the  Eighteenth  district  and  Third  section  of  Polk 
county,  said  lot  containing  40  acres,  more  or  less;  that  it  acquired  title  to  said 
lot  from  the  Pennrhyn  Slate  Ck>mpan7,  which  had  previously  acquired  title  to 
the  lot  from  said  Davitt,  Pope,  Thompson,  and  Smith,  by  joint  deed  of  said 
parties;  that  at  the  time  said  deed  was  made  said  Davitt  owned  an  undivided 
four-tenths  of  the  fee  in  said  lot,  said  Pope  owned  an  undivided  third,  and 
Thompson  and  Smith  the  remaining  interest;  that  said  deed  conveyed  the  whole 
interest  of  these  parties  to  the  Pennrhyn  Slale  Company.  In  the  habendum 
clause  of  said  deed  these  words  were  inserted:  '^ Excepting  the  right  to  cul- 
tivate that  part  of  said  lot  now  being  tilled,  which  is  reserved  by  said  J.  S. 
Davitt.  **  This  deed  was  dated  September  25, 1872.  The  bill  alleges  that  this 
reservation  made  in  the  deed  to  the  Pennrhyn  Slate  Company  is  repugnant  to 
the  deed,  and  void,  and,  if  it  is  not  void,  it  operates  only  to  the  extent  of  the 
four-tenths  undivided  Interest  in  said  lot  which  Davitt  owned  at  the  time  the 
deed  was  made;  and  that  be  is  only  entitled  to  cultivate  his  four-tenths  undi- 
vided interest;  and  that  he  is  only  a  tenant  in  common  with  the  complainants, 
and  has  no  right  to  take  possession  of  all  the  cleared  land  on  said  lot,  and  to 
exclude  the  complainant  therefrom.  The  bill  further  alleges  that  the  com- 
plainant commenced  the  operating  of  the  slate  quarry  some  time  in  1886,  and 
desired  an  outlet  over  this  lot  212  to  the  railroad  where  its  slate  could  be 
shipped,  but  that  the  defendant  refused  to  give  the  complainant  a  right  of  way 
over  the  cleared  part  of  said  lot,  and  had  built  fences  across  the  same,  and  had 
given  the  complainant  notice  not  to  enter  upon  said  cleared  land,.and  that  the 
defendant  hud  stopped  up  the  only  other  road  whereby  the  complainant  could 
have  access  to  said  railroad,  and  that  the  defendant  had  greatly  damaged  the 
complainant  by  his  action  in  the  premises.  The  bill  prayed  for  an  injunction 
restraining  the  defendant  from  interfering  with  the  complainant's  employes  or 
obstructing  the  complainant's  right  of  way  over  the  cleared  part  of  thisland. 

The  defendant  answered  said  bill,  and  admitted  in  his  answer  that  the  com- 
plainant had  commenced  working  in  said  quarry,  but  denied  that  the  complain- 
ant or  the  Pennrhyn  Slate  Company  had  any  right,  title,  or  interest  in  the 
cleared  portion  of  said  lot  212;  tba^  while  the  deed  made  by  himself  and  others 
to  the  Pennrhyn  Slate  Company,  and  the  deed  from  tbe  latter  to  the  Georgia 
Slate  Company,  did  contain  a  grant  to  the  whole  lot  of  laud,  both  the  grantors 
and  grantees  ip  said  deed  had  full  notice  at  the  time  said  deed  was  made  that 
said  Pennrhyp  Slate  Qompany  had  no  title  to  the  west  half  of  said  lot,  and  that 
said  deed  was  in  fraud  of  the  defendant's  title  to  said  half  of  the  lot.  The  de- 
fendant alleges  that  in  1871  or  1872  he  owned  the  whole  of  said  lot,  and  that 
he  made  a  deed  to  one-third  of  the  uncleared  half  of  said  lot  in  which  is  located 
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the  quany,  to  Thompsoxi  and  Smith;  and  shortly  thereafter  he  made  another 
deed  to  a  third  of  said  uncleared  land  to  Pope,  and  he  denies  that  he  ever 
made  a  deed  to  any  one  to  the  cleared  portion  of  said  lot;  that  when  the  deed 
made  by  himself.  Pope,  Thompson,  and  Smith  to  the  Pennrhyn  Slate  Com- 
pany was  written.  Pope  was  the  draughtsman  who  drew  the  deed,  and  that  he 
made  a  mistake  in  this,  that  instead  of  reserying  to  the  defendant  that  portion 
of  said  land  in  which  slate  had  not  been  found,  it  being  the  cleared  half  of 
said  lot,  said  Pope  drew  the  deed  so  as  to  convey  the  whole  fee-simple  title 
thereof  to  said  Pennrhyn  Slate  Company;  that  they  only  intended  to  convey  to 
said  Pennrhyn  company  that  part  of  the  lot  on  which  the  quarry  was  found, 
and  not  that  part  of  which  was  cleared  and  in  cultivation,  and  that  said  in- 
tention was  well  known  to  all  of  the  parties,  and  that  the  mistake  was  also 
known  by  the  complainant  at  the  time  it  received  its  deed  from  the  Pennrhyn 
Slate  Company.  The  defendant  further  alleges  that  he  had  been  in  possession 
of  the  cleared  part  of  this  lot,  cultivating  the  same,  and  performing  acta  of 
ownership,  £rom  the  time  he  first  sold,  in  1872,  to  the  present  time;  and  that 
he  was  ignorant  of  said  mistake  in  the  deed  until  some  time  in  January, 
1886,  when  he  immediately  filed  his  bill  in  the  superior  court  of  Polk  oouniy 
to  reform  said  deed,  and  make  it  speak  the  truth;  and  he  attaches  said  bill 
to  this  answer  by  way  of  cross-bill,  and  reiterates  all  the  charges  made  therein. 

Upon  the  hearing  of  this  bill  and  answer,  and  the  affidavits,  the  chancellor 
refused  the  injunction.  The  complainants  excepted,  and  brought  the  case  here 
for  review. 

Under  the  fiicta  as  disclosed  by  this  record,  we  do  not  think  the  chancellor 
erred  in  refusing  to  grant  the  injunction  prayed  for.  While  it  is  true  that  the 
deeds  of  the  complainant  show  title  to  all  of  the  land,  the  defendant  sets  op 
that  the  title  to  the  part  he  occupies  never  passed  out  of  him,  and  that  it  was 
a  mistake  on  the  part  of  the  draughtsman  to  convey  the  whole  of  the  lot;  that 
neither  he  nor  the  other  grantors  intended  to  convey  to  the  complainant  the 
cleared  part  of  the  land;  tliat  he  only  sold  and  they  only  purchased  that  part 
of  the  lot  in  which  the  slate  was  discovered.  The  title  to  the  land  being  in 
controversy,  and  the  defendant  having  filed  a  bill  to  reform  the  deeds,  we  do 
not  think  that  the  chancellor  abused  his  discretion  in  refusing  the  injunction, 
until  the  dispute  about  the  title  is  settled  by  the  jury,  especially  as  the  com- 
plainant does  not  allege  that  the  defendant  is  insolvent;  and  the  defendant 
does  all^;e  that  he  is  solvent,  and  able  to  respond  to  any  damages  that  the 
oomplainant  may  hereafter  recover  against  him.    Judgment  afilrmed. 


(79  Oa.  736) 

Barnbtt  et  oZ.  «.  Mont<k>mbbt  et  al. 
(Supreme  Court  of  Georgia.    January  0, 1388.) 
WnjiS— Provision  fob  SuppoBT-^m>oicBiTT  agaikst  Bbkbficiart. 

▲  wUl  provided  that  the  executor  should  retain  and  manage  certain  hmd  as  traa- 
tee  for  the  wife,  permitting  her  to  use  so  much  of  the  income  as  might  be  neoeasarf 
for  her  use  and  comfort,  ft  was  shown  that  the  rents  were  entirelv  inadequate  to 
support  the  wife,  then  in  infirm  old  age,  and  that  she  had  no  other  income.  HM, 
a  violation  of  the  will,  and  error,  to  apply  the  rents  of  the  land  to  the  nayment  of 
a  judgment  against  her  as  surety,  not  n>r  necessaries  famished  her,  or  m  any  way 
connected  wiUi  the  estate. 

Error  from  superior  court,  Floyd  county;  Mabdox,  Judge. 

Bill  in  equity  filed  by  Montgomery  &  Go.  against  Mrs.  Barnett,  widow  <A 
Larkin  Barnett*  deceased,  and  others,  to  subject  the^rents  and  profits  of  a 
tract  of  land  belonging  to  the  estate  to  the  payment  of  a  judgment  that  plain- 
tifDs  had  recovered  against  the  widow  and  D.  T.  Briscoe.  There  was  a  de- 
cree for  plaintiffs  below,  and  defendants  bring  error. 

Aleaxinder  &  Wright,  for  plaintiffs  in  error.  Dean  d  Swing  93iA  Halstead 
Smith,  for  defendants  in  error. 
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Blandford,  J.  Larkin  Barnett  died  in  1862,  testate,  leaving  an  estate 
valued  at  about  $98,000.  The  land  belonging  to  his  estate  was  valued  at  $8,- 
360,  and  consisted  of  440  acres  known  as  the  place  where  he  lived.  No  exec- 
utor was  named  in  the  will,  but  Samuel  Johnson  qualified  as  administrator. 
After  providing  for  a  settlement  with  three  children  by  a  former  marriage, 
the  will  is  as  follows: 

"Item  5.  The  several  parts  remaining  to  my  present  wife  and  her  children 
shall  form  a  joint  estate,  in  which  they  alone  shall  be  interested;  and  I  hereby 
clothe  my  executor  or  administrator  with  authority  to  manage  the  same  for 
them,  with  instructions  to  use  so  much  as  may  be  necessary  in  the  purchase 
of  a  tract  of  land  suitable  for  farming  purposes,  with  comfortable  improve- 
ments, at  such  place  as  my  wife  may  ^ect,  which  shall  be  a  home  for  heruid 
the  children. 

**/tem  6.  During  my  wife's  widowhood  I  desire  that  she  and  her  children 
make  the  place  thus  selected  their  home,  cultivating  the  land>  and,  as  far  as 
possible,  supporting  themselves,  and  educating  the  children  until  they  respect- 
ively arrive  at  age  or  marry,  and  when  each  one  arrives  at  age  I  desire  that 
his  or  her  share  shall  be  ascertained  by  appraisement,  and  such  share  with- 
drawn. 

"  Item  7.  In  case  of  my  wife's  death  or  marriage  before  each  or  all  of  her  chil- 
dren have  received  their  respective  shares,  I  desire  that  a  division  shall  be  made 
at  once  between  the  children  in  case  of  her  death,  or  between  herself  and  her 
children  in  case  of  her  marriage,  the  share  of  each  child  to  be  retained  and 
managed  by  my  executor  or  administrator  until  he  or  she  arrives  at  age,  or 
until  the  circumstances  of  each  shall  authorize  a  settlement.  I  desire,  also, 
that  my  executor  or  lUlministratoi;  retain  and  manage  as  trustee  for  my  wife 
that  portion  to  which  she  will  be  entitled  so  long  as  she  lives,  permitting  her  * 
to  use  the  same,  or  so  much  of  the  income  as  may  be  necessiury  for  her  ease 
and  comfort,  and  at  her  death  to  divide  the  same  equally  among  the  chil- 
dren; but  in  no  case  is  her  share  to  be  subject  to  the  debts,  liabilities,  or  con- 
tracts of  her  future  husband." 

A  division  of  the  estate  as  shown  by  Exhibit  B.,  attached  to  the  bill,  was 
made  in  June,  1871,  in  which  74  acres  of  land  were  set  apart  for  the  support 
of  Mrs.  Barnett,  and  this  she  has  been  using  since  that  time,  but  fails  to  get 
a  support  from  it,  as  she  is  very  aged,  infirm,  and  helpless,  and  has  to  depend 
upon  her  children  for  any  deficiency,  having  no  other  resources.  Montgom- 
ery &  Co.  obtained  a  Judgment  on  the  fifteenth- of  March,  1887,  against  Mrs. 
Barnett  and  D.  T.  Briscoe  for  $170.75»  besides  interest  and  costs.  There  be- 
ing no  property  on  which  to  levy,  the  complainants,  Montgomery  &  Co.,  filed 
their  bill  setting  forth  the  above  facts,  and  praying  for  the  appropriation  of 
the  rents,  issues,  and  profits  to  the  payment  of  their  judgment,  and  for  the  ap- 
pointment of  a  receiver,  etc. ;  answer  being  waived.  The  defendants'  answer 
admits  all  the  facts  set  forth  in  the  bill,  but  sets  up  the  fact  that  the  debt 
sued  to  judgment  was  not  contracted  for  supplies  or  necessaries  furnished  to 
Mrs.  Barnett.  Exhibits  A  and  B,  attached  to  the  bill,  are  admitted  to  be  cor- 
rect copies  of  the  originals.  On  the  hearing  before  the  judge,  the  defendants 
submitted  the  affidavit  of  Mrs.  Barnett  stating  that  she  held  possession  of  the 
74  acres  referred  to  under  and  subject  to  the  provisions  of  her  husband's  will, 
and  Imd  no  other  claims.'  Also  the  afiidavit  of  George  S.  Black  stating  that 
Mrs.  Barnett  is  an  aged  and  infirm  person,  unable  to  help  herself  in  any  way; 
has  to  be  put  to  bed,  taken  out,  and  dressed  by  others;  has  not  walked  any 
in  eight  or  ten  years.  Her  only  means  of  support  are  such  as  she  derives 
from  the  rental  of  her  home  place,  the  74  acres  referred  to.  There  are  only 
about  25  acres  upon  it  fit  for  cultivation,  and  the  rents  reserved  have  not  been 
sufficient  to  support  her,  and  her  children  have  been  compelled  to  supply  the 
deficiency.  The  defendants  also  submitted  the  affidavit  of  D.  T.  Briscoe  stat- 
ing that  the  note  which  was  the  foundation  of  the  judgment  mentioned  was 
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given  to  complainants  in  lieu  of  one  held  on  George  S.  Black,  and  that 
neither  of  said  notes  was  given  for  supplies  or  necessaries  furnished  to  or  for 
the  use  of  Mrs.  Barnett  or  her  farm ;  that  since  the  note  was  given  by  him- 
self and  Mrs.  Barnett  he  received  from  Black  $180  to  be  applied  to  the  debt, 
and  that  he  used  the  same  with  Montgomery's  consent,  Mrs.  Barnett  receiving 
no  part  of  it.  The  74  acres  of  land  are  not  sufficient  to  support  Mrs.  Barnett, 
especially  in  view  of  the  fact  that  she  is  old  and  helpless,  requiring  constant  at- 
tention from  others,  and  occasionally  medical  attention.  Upon  the  hearing 
the  judge  granted  the  injunction,  appointed  a  receiver,  and  appropriated  half 
of  the  rents  to  the  complainants' debt  annually  until  paid;  to  which  the  plain- 
tiffs in  error  except. 

We  think  the  court  erred  in  appointing  a  receiver  and  setting  apart  half  of 
the  rental  of  this  land  to  the  debt  of  Montgomery  &  Co.  It  is  manifest  from 
the  bill  and  answers,  and  it  is  not  denied,  that  the  support  of  Mrs.  Barnett, 
who  is  now  a  very  aged  and  infirm  woman,  is  derived  from  this  place,  ^which 
is  not  hers,  but  belongs  to  her  husband's  estate,  she  merely  being  entitled  to 
the  use  of  it.  When  her  husband  died  he  was  possessed  of  a  large  estate,  out 
of  which  he  provided  in  this  way  for  her  support.  The  estate,  like  many 
others,  was  reduced  by  the  results  of  the  war,  and  all  that  was  left  for  the 
support  of  this  old  woman  was  this  little  land.  The  rent  from  this  land,  only 
25  acres  of  which  are  fit  for  cultivation,  is  not  sufficient  to  support  her.  She 
is  very  infirm,  having  to  be  carried  from  her  bed  to  her  chair,  and  back  to  her 
bed,  and  is  mainly  supported  by  her  children.  To  set  apart  the  income  from 
this  land  to  pay  this  debt  would  be  virtually  to  set  aside  the  will  of  her  hus- 
band. It  should  be  borne  in  mind  that  this  was  not  a  debt  incurred  on  ac- 
.  count  of  this  estate.  It  was  originally  the  debt  of  one  George  S.  Black,  who 
was  her  son-in-law,  and  she  gave  her  note  for  it.  Clearly,  there  is  no  equita- 
ble reason  why  this  debt  should  be  paid  out  of  the  income  arising  from  the  es- 
tate of  her  husband;  and  to  deprive  her  of  this  support,  it  seems  to  us,  would 
be  to  render  the  will  of  the  testator  nugatory.  So  we  think  that  the  chancellor 
erred  in  appointing  a  receiver,  and  the  judgment  is  reversed. 


^  Dukes  v.  State. 

(Supreme  Cowrt  of  Georgia.    January  9, 1888.) 

Ihtoxioatino  Liquobs— Sale  to  Mutob— Indictment— Vabiance. 

On  the  trial  of  an  Indictment  for  selling  intoxicating  liquors  to  two  minors,  ft  9^- 
peared  that  defendant  hadiBold  but  to  ons.  Held  that,  as  the  oifenae  was  oomplete 
when  he  sold  to  one  minor,  he  was  properly  convicted. 

Error  from  city  court  of  Carrollton;  Adamson,  Judge. 

Walker  d*  Reese,  for  plaintiff  in  error.  C,  P.  Gordon,  Sol.  City  Goort,  for 
the  State. 

Blandford,  J.  Dukes  was  indicted  for  selling  spirituous  and  intoxicat- 
ing liquors  to  two  minors.  Upon  the  trial  of  the  case,  the  evidence  showed 
that  he  had  sold  to  one  minor,  and  the  jury  found  him  guilty.  He  says  the 
conviction  was  wrong.  He  moved  in  the  court  below  to  set  aside  the  judg- 
ment, and  the  court  refused  to  do  so.  We  think  the  court  was  right.  If  it 
were  necessary,  in  order  to  constitute  the  offense,  that  he  should  have  sold  to 
two  minors,  then  the  proof  should  have  shown  that  he  sold  to  two  minors; 
but  the  offense  was  complete  when  he  sold  to  one  minor.  The  evidence 
showed  that  a  negro  boy  and  a  white  boy  went  to  the  defendant's  place  of 
business  together,  and  that  the  negro  waited  outside  while  the  white  boy  went 
in  and  bought  the  liquor.  While  the  indictment  was  somewhat  awkward  in 
having  charged  the  defendant  with  having  sold  to  two,  we  think  that,  under 
the  indictment,  he  was  properly  convicted,  and  the  court  did  right  to  uphold 
the  conviction. 

Judgment  affirmed. 
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(79  Oa.  530) 

BuBNs  et  al.  v.  Long  et  aH. 

{Supreme  Cowrt  of  Georgia.    January  9, 1888.) 

BxxoxrnoK— Intbrybntioh— CiiiiMS  undbb  Diffbrbnt  Rights. 

Plaintiif  had  a  morteaffe  on  a  mule  given  by  R.,  and  defendant  had  a  mortgage 
on  it  given  by  A.  Defendant  foredosea,  and  the  mule  was  sold,  and  the  money  waa 
in  the  sherilTB  hands.  Plaintiif  had  also  foreclosed,  and  brought  a  rule  as^ainst  the 
sheriff  to  distribute  the  mon^;  proposed  to  intervene;  and  asked  that  the  money 
be  paid  upon  his  mortgage.  Held  that,  as  the  mule  was  sold  as  the  property  of  A., 
ana  plalntiirs  execution  was  against  R.,  he  could  not  intervene,  and  had  no  right  to 
the  fund. 

Error  from  city  court  of  CarroUton;  Adamson,  Judge. 
Oobb  i&  JuMn  and  Austin  i&  Merrelh  for  plaiutifC  in  error.    Cobb  eft  MereU 
and  Walker  i&  Beese,  for  defendants  in  error. 

Blandfobd,  J.  Burns,  West  &  Go.  had  a  mortgage  upon  a  mule,  given 
by  Robert  Powell.  Long  So  Bro.  had  a  mortgage  on  this  mule,  given  by  Adam 
Powell.  Long  &  Bro.  foreclosed  their  mortgage,  and  the  mule  was  sold,  and 
the  money  arising  from  the  sale  was  in  the  sheriff's  hands.  Burns,  West  & 
Ck>.  had  also  foredosed  their  mortgage.  Long  &  Bro.  brought  a  rule  against 
the  sheriff  to  distribute  this  money,  and  asked  that  it  be  paid  over  to  them. 
Burns,  West  &  Co.  proposed  to  intervene,  and  asked  that  the  money  be  paid 
upon  their  mortgage  execution.  The  property  having  been  sold  as  the  prop- 
erty of  Adam  Powell,  and  the  execution  of  Burns,  West  &  Co.  being  against' 
Robert  Powell,  the  court  refused  to  allow  Burns,  West  &  Co.  to  intervene, 
holding  that  they  had  no  right  to  this  fund.  This  ruling  is  excepted  to,  and 
is  the  only  question  in  this  case. 

We  think  the  court  was  clearly  right.  The  judgment  of  foreclosure  against 
Robert  Powell,  obtiuned  in  favor  of  Burns,  West  &  Co.,  constituted  no  lien 
upon  the  money  arising  from  the  sale  of  this  mule  as  the  property  of  Adam 
Powell.  If  Robert  Powell  was  the  true  owner  of  the  mule  at  the  time  he  ex- 
ecuted the  mortgage  to  Burns,  West  &  Co.,  this  sale  made  no  difference  to 
them.  Thcsale  under  an  execution  in  favor  of  Long  &  Bro.  against  Adam 
Powell  would  not  have  extinguished  the  lien  of  Burns,  West  &  Co.,  and  would 
not  in  any  way  have  affected  it;  and  they  could  have  prosecuted  their  lien* 
and,  if  they  had  the  oldest  mortgage,  would  have  no  difficulty  in  making  their 
money;  but  they  could  not  come  in  and  claim  the  money  arising  from  a  sale 
under  the  foreclosure  of  a  mortgage  agaiust  Adam  Powell.  Judgment  af- 
firmed. 


(80  Ga.  150)  w  „ 

FERDTTB  V,  HABWELL. 

(Supreme  Court  of  Georgia,,    January  9, 1888.) 

1.  Sale— Wakkantt— Latbnt  Defects. 

The  vendor,  who  had  owned  a  mare  three  years,  stated,  on  selling  her,  that  her 
shortness  of  breath  was  caused  by  epizootio,  when  in  fact  it  was  caused  by  another 
disease  which  soon  made  her  worthless.  Held  that,  under  Code  G^  $  2651,  provid- 
ing that  the  vendor  of  chattels  warrants  that  he  knows  of  no  latent  defect  undis- 
closed, this  was  a  violation  of  his  warranty. 

2.  Action— Form  of— Tort  or  Contract— Election. 

In  an  action  in  a  justice's  court,  the  petition  stated  that  defendant  was  indebted 
to  plaintiff  for  damages  sustained  in  an  exchange  of  horses,  in  which  defendant 
represented  that  his  mare's  thickness  of  wind  was  caused  by  tne  epizootic,  when  in 
fact  it  was  caused  by  another  disease  which  diminished  her  value.  Neither  fraud 
nor  deceit  was  alleged.  Held,  that  plaintiff  had  waived  the  tort,  and  sued  upon  the 
contract,  and  that  the  justice  had  jurisdiction. 

Error  from  superior  court,  Coweta  county;  Boynton,  Judge. 

This  action  was  originally  commenced  before  a  justice  of  the  peace»  bj 
George  D.  Harwell,  defendant  in  error,  against  George  W.  Perdue,  plaintiff  in 
error.    Code  Ga.  §  446,  provides  that  justices  shall  have  jurisdiction  "in  all 
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civil  cases  arising  ex  contractu^  where  the  principal  sum  claimed  does  not  ex- 
ceed one  hundred  dollars." 
/.  F,  Methian^  for  plaintiff  in  error.    No  appearance  for  defendant  in  error. 

Simmons,  J.  It  appears  from  the  record  that  George  D.  Harwell  brought 
suit  in  a  justice's  court  in  Coweta  county  for  $50  against  George  W.  Perdue. 
The  petition  of  Harwell  filed  in  the  justice's  court  alleged  that  Perdue  was 
indebted  to  him  in  the  sum  of  $50  for  damages  sustained  by  the  petitioner  in 
an  exchange  of  horses  between  him  and  Perdue.  He  al]eged>  in  substance* 
that,  at  the  time  of  the  trade  between  him  and  Perdue*  Perdue  represented 
that  the  mare  which  he  swapped  to  Harwell,  the  petitioner,  was  thick  of  wind 
from  having  had  the  epizootic,  when  in  fact  said  mare  had  been^bellowsed,** 
and  her  value  thereby  diminished  the  sum  of  $50.  Upon  the  trial  of  the  case 
in  the  justice's  court  the  jury  found  for  the  plaintiff,  and  the  defendant  sued 
out  his  certiorari  to  the  superior  court,  which  was  overruled  by  the  court; 
whereupon  the  defendant  excepted,  and  brought  the  case  here  for  review. 

1.  The  grounds  insisted  upon  here  are  (1)  that  the  jury  found  contrary  to 
the  evidence;  (2)  that  the  cause  of  action  set  out  in  the  petition  is  not  one 
arising  ex  contraetut  or  for  an  injury  done,  or  damages  to  personal  property, 
but  that  it  was  an  action  for  fraud  and  deceit,  and  the  court  had  no  jurisdic- 
tion to  hear  it;  (8)  that  the  verdict  was  contrary  to  law,  because  an  action 
will  not  lie  for  the  recovery  of  damages  resulting  from  a  defect  in  an  article 

.sold  when  the  defect  is  of  a  character  which  could  be  easily  discovered  by  the 
purchaser,  and  the  purchaser  has  full  notice  of  the  defect  before  purchasing. 

2.  The  second  proposition  is  the  main  one  insisted  on  before  us.  It  is  in- 
sisted by  counsel  that  this  is  an  action  for  fraud  and  deceit;  and  that  there- 
fore the  justice's  court  had  no  jurisdiction.  Under  the  facts  disclosed  by  the 
record,  either  one  of  two  actions  could  have  been  brought  by  the  plaintiff. 
He  could  have  brought  an  action  in  the  superior  court  for  tort,  or  he  could 
have  brought  aniu^tion  in  a  justice's  court  or  the  superior  court  on  the  con- 
tract. "When  a  transaction  partakes  of  the  nature  both  of  a  tort  and  con- 
tract, the  party  complaining  may  waive  the  one,  and  rely  solely  upon  the 
other. "  Code,  §  2955.  This  was  a  suit  in  a  justice's  court,  and -the  declara- 
tion filed  by  the  plaintiff  in  that  court  is  rather  loosely  drawn.  It  alleges,  in 
substance,  however,  that  there  was  an  exchange  of  a  mule  for  a  mare,  and 
that,  while  the  defendant  notified  the  plaintiff  that  the  mare's  wind  was  in- 
jured, he  stated  that  the  cause  of  the  injury  was  "epizootic,"  when  in  fact 
the  injury  to  the  mare's  wind  was  from  the  "bellows."  The  testimony  shows 
that  the  latter  was  the  cause  of  the  injury,  and  that  an  animal  affected  by  the 
latter  disease  Is  incurable,  and  becomes  worthless;  while  one  affected  by  the 
former  disease  is  curable,  and  to  a  great  extent  retains  its  value.  Although 
there  was  no  express  warranty  set  up  in  the  declaration,  the  law  compelled  the 
defendant  to  warrant  that  he  "knew  of  no  latent  defect  undisclosed."  Code. 
§  2651,  subsec.  8.  The  defendant  had  owned  this  mare  for  more  than  three 
years  when  he  traded  her  to  the  plaintiff,  in  October,  1885.  In  a  few  months 
after  the  plaintiff  received  her  she.  became  almost  worthless,  and  at  the  trial 
of  this  case  in  the  justice's  court  she  was  proved  to  be  worthless.  The  de- 
fendant having  told  the  plaintiff  that  the  cause  of  the  injury  to  the  wind  of 
the  mare  was  the  epizootic,  and  it  having  turned  out  that  the  cause  of  the  in- 
jury was  a  different  and  more  serious  disease,  and  a  disease  which  the  testi- 
mony showed  was  incurable,  the  defendant  must  have  known  that  the  mare 
had  the  latter  disease,  and,  under  the  law,  warranted  the  mare  against  that 
disease.  The  jury  had  a  right  to  infer  from  the  length  of  time  that  the  de- 
fendant had  owned  the  mare  that  he  must  have  known  that  it  was  the  "bel- 
lows," and  not  the  epizootic,  which  injured  the  mare.  Another,  and  perhaps 
the  stronger,  reason  is  that  the  declaration  filed  by  the  plaintiff  does  not  allege 
fraud  or  deceit  on  the  part  of  the  defendant.    It  does  not  even  hint  at  either 
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in  any  part  of  the  declaration,  showing  that  the  pleader  reUed  upon  the  con- 
tract, and  not  upon  the  tort.  We  therefore  think  that  while  the  declaration* 
as  said  above,  is  loosely  drawn,  it  was  a  suit  upon  the  breach  of  the  warranty* 
and  was  not  a  suit  for  a  tort,  as  contended  by  counsel  for  the  plaintiff  in  error. 

8.  It  is  contended  by  counsel  for  the  plaintiff  in  error  that  although  this 
may  be  a  suit  on  a  contract,  and  not  for  a  tort,  the  plaintiff  was  not  entitled 
to  recover*  because  this  was  a  patent  defect  which  could  easily  have  been  dis- 
covered by  the  purchaser,  and  that  therefore  the  defendant  could  not  be  held 
liable.  This  proposition  is  true  where  the  defect  is  of  such  a  nature  as  that 
the  purchaser  by  looking  at  the  animal  can  tell  as  well  what  the  defect  is  as 
the  seller;  as,  for  instance,  if  the  mare's  leg  had  been  broken  or  one  of  her  eyes 
had  been  knodced  out.  Of  course,  in  such  a  case,  the  purchaser  could  not 
hold  the  seller  liable  for  the  defect.  But  where  the  purchaser  can  only  see 
the  effect  of  a  disease,  such  as  thick  wind,  and  is  told  by  the  dealer  (seller) 
that  it  arises  from  one  disease,  which  is  not  dangerous,  when  in  fact  it  arises 
from  a  different  and  more  serious  or  incurable  disease,  and  there  is  no  means 
available  in  the  ordinary  course  of  business  of  ascertaining  from  which  disease 
it  does  arise,  we  think  that  the  rule  of  law  claimed  by  counsel  for  the  plaintiff 
in  error  does  not  apply.  If  a  man  sell  another  a  horse,  and  at  the  time  of  the 
sale  the  horse  is  running  at  the  nose,  and  the  buyer  inquires  the  cause  of  it, 
and  is  informed  by  the  seller  that  it  is  from  distemper,  and  after  the  horse  is 
purchased  it  turns  out  that,  instead  of  being  caused  by  distemper,  it  is  caused 
by  glanders,  a  deadly  disease,  the  effect  of  both  diseases  being  to  cause  matter 
to  run  from  the  nose*  could  it  be  said  that  there  was  such  a  patent  defect  as 
that  the  seller  could  not  be  held  liable  in  case  the  horse  died  or  proved  worth* 
less?    We  think  not. 

For  these  reasons,  and  for  the  additional  reason  that  the  evidence  author* 
ized  the  flnding  of  the  jury*  we  affirm  the  judgment  of  the  court  below. 


(79  Qa.  781)  --  a      ,         ^    

Vaughn  H  oZ.  v.  Dbbwby. 
(Supreme  Court  of  Georgiou    January  U,  1888.) 
Lost  Instrumbnts— Establishment  of  CJopt— Sxtit  upon  Copt. 

Defendants  were  made  parties  to  a  prooeeding  to  establi^  a  copy  of  a  lost  note. 
JBTeld,  in  action  uiK>n  the  established  copy,  that  defendants  were  estopped  from  filing 
a  plea  of  non  estfcustwm,  eepedallj  when  filed  at  the  seoond  term. 

Error  from  superior  court,  Spalding  county;  Boynton,  Judge. 

T.  R.  MUls,  for  plaintiffs  in  error.    No  appearance  for  defendant  in  error. 

Blandfobd,  J.  Drewry  brought  his  action  in  a  justice's  oourt  against 
Vaughn  and  Freeman  upon  a  copy  of  a  promissory  note  which  had  been  es- 
tablished against  Vaughn  and  Freeman.  At  the  second  term  of  the  justice's 
court  Vaughn  and  Freeman  put  in  a  plea  that  they  called  a  plea  of  non  est 
factum;  it  denied  that  they  made  the  note  sued  on.  The  justice  struciL  this 
plea  on  demurrer,  for  the  reason,  as  he  assigned,  that  it  was  filed  at  the  sec- 
ond term  of  the  oourt,  and  should  have  been  filed  at  the  first  term;  and  judg- 
ment was  rendered  against  Vaughn  and  Freeman  in  favor  of  Drewry.  This 
was  appealed  to  a  jury  in  the  justice's  court,  and  on  the  trial,  before  the  jury, 
the  justice  struck  the  plea,  on  demurrer,  on  the  ground  that  it  was  filed  too 
late.  When  the  plaintiff,  Drewry,  introduced  the  note,  it  was  objected  to  on 
the  ground  that  there  was  a  witness  to  the  note,  and  that  the  witness  should 
be  introduced.  The  court  overruled  this  objection,  and  a  verdict  was  had 
against  Vaughn  and  Freeman.  A  petition  was  filed  by  Vaughn  and  Free- 
man for  a  writ  of  certiararit  which  was  granted ;  and  upon  the  hearing  of  the 
eertiorari  the  judge  of  the  superior  oourt  affirmed  the  ruling  of  the  justice, 
and  dismissed  the  writ  of  eertiorari;  and  that  is  the  error  complained  of  here. 

We  are  of  the  opinion  that  the  justice  wasright  in  striking  the  plea  of  nan 
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est  faotumt  for  the  reason  he  assigned.  It  ought  to  have  been  filed  at  the  first 
term  of  the  court.  The  first  term  of  the  justice's  court  was  the  trial  term; 
and  this  is  a  plea  that  must  be  filed,  because  it  must  be  sworn  to.  But  it  oc- 
curs to  me  that  there  is  another  reason  which  is  condusive.  The  paper  sued 
on  was  an  established  copy  of  a  lost  note.  The  plaintiffs  in  error  were  made 
parties  to  that  proceeding  to  establish,  and  in  my  opinion  the  Judgment  estab* 
lishing  that  copy  was  conclusive  of  the  fact  that  the  note  was  a  genuine  note^ 
made  by  the  plaintiffs  in  error,  and  that  judgraient  negatived  every  defense 
that  they  could  have  made  to  the  note  before  its  establishment, — the  defense 
of  payment,  of  total  failure  of  consideration,  or  that  they  had  not  made  the 
note;  and  for  this  reason,  also,  we  think  the  justice  was  right  in  dismissing 
the  plea.  There  was  no  reason  why  the  case  should  not  have  gone  to  the  jury 
after  this  plea  was  out.  There- was  no  error  committed  by  the  justice,  and 
none  by  the  judge  of  the  superior  court;  and  we  affirm  the  judgment. 


(79  Oa.  706) 

Kelly  ei  oZ.  v.  Shepherd. 

(Supreme  Covrt  of  Georgia,    January  11, 188S.) 

Chattbl  Mortoaobs — ^PaioRiTT — Recorded  and  Unrecorded  Mortoaobs. 

Plaintiffs  having  an  unrecorded  mortgage  on  personal  property,  foredlosed  it. 
Defendant  had  a  junior  recorded  mortgage  on  the  same  property,  without  knowl- 
edge of  plaintiffs'  mortgage.  Held^  that  the  property  was  suDject  to  the  lien  of  the 
junior  mortgage,  and  all  plaintiffs  acquired  by  the  sale  under  their  mortgage  was 
the  mortgagor's  equity  of  redemption. 

Error  from  superior  court,  Newton  county;  Boynton,  Judge. 

Kelly  So  Bros,  foreclosed  an  unrecorded  chattel  mortgage.  One  Shepherd, 
holding  a  junior  recorded  mortgage,  foreclosed,  and  levied  on  the  property. 
Kelly  &  Bros,  interposed  a  claim.  Judgment  for  Shepherd.  Kelly  &  Bros, 
bring  error. 

T,  Spearman  and  J.  F.  Rogers,  for  plaintiffs  in  error.  McHenry  dt  Mo- 
Henry .  for  defendant  in  error. 

Blandfobd,  J.  Kelly  &  Bros,  had  a  mortgage  on  a  certain  mule,  made  by 
Jeffries,  which  mortgage  was  neyer  recorded.  Shepherd  also  had  a  mortgage 
upon  the  same  property,  which  was  duly  recorded,  and  he  had  no  notice  of 
the  mortgage  of  Kelly  &  Bros.  Kelly  &  Bros,  foreclosed  their  mortgage,  and 
levied  on  the  property,  and  it  was  sold,  and  they  bought  it.  After  the  s^e,  and 
on  the  day  of  the  sale,  Shepherd  foreclosed  his  mortgage.  Shepherd^s  mortgage 
was  junior  to  that  of  Kelly  &  Bros'.,  but  the  lien  of  his  mortgage  was  superior  to 
theirs,  by  reason  of  its  having  been  duly  recorded,  and  theirs  not  having  been 
recorded.  Upon  the  foreclosure  of  his  mortgage.  Shepherd  levied  on  the  same 
property.  Kelly  k,  Bros,  interposed  a  claim,  and  it  was  tried,  upon  appeal  to 
the  superior  eourt,  by  the  judge  without  the  intervention  of  a  jury.  He  de- 
termined that  the  property  was  subject;  and  his  judgment  so  determining, 
and  finding  in  favor  of  Shepherd,  is  excepted  to  by  Kelly  &  Bros. 

We  see  no  reason  to  doubt  the  correctness  of  the  decision  of  the  court  be- 
low. When  the  property  was  sold  under  the  mortgage  of  Kelly  &  Bros.,  the 
purchasers  only  got  the  equity  of  redemption  under  the  mortgage  of  Shepherd. 
That  was  all  that  they  bought.  But  it  was  contended  by  the  plaintiffs  in  er^ 
ror  that  Shepherd  ought  to  have  looked  to  the  fund  in  court  arising  from  the 
sale  of  the  property,  and  have  gone  upon  that.  We  know  of  no  law  that  com* 
pelled  Shepherd  to  look  to  that  fund.  He  had  not  foreclosed  his  mortgage, 
and  he  was  not  compelled  to  foreclose  it.  His  lien  w^s  a  good  lien,  superior 
to  the  lien  of  Kelly  &  Bros.,  and  the  sale  of  the  property  under  Kelly's  mort- 
gage did-  not  extinguish  the  lien  of  Shepherd.  He  did  nothing,  and  the  law 
3id  nothing,  to  extinguish  his  lien;  and  he  had  a  right  afterwiurds  to  foreclose 
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his  mortgage,  and  make  the  money  due  upon  it  out  of  the  property.  The 
property  was  subject,  from  aught  tliat  appears  in  this  record,  to  be  sold  for 
the  satisfaction  of  this  lien  of  Shepherd.    Judgment  affirmed* 


(79  Oa.  617)  ^  _,  ^      , 

Howard  o.  Gregory  et  dl. 
(Supreme  Ccfwrt  of  Oeorgia,    January  18, 1888.) 
Appeal— From  Infbbiob  Courts— Casks  Appbalbd  Toobthik— Trial  Toobthbr. 

By  agreement,  two  oases  were  tried  together  before  the  ordinary;  and  on  appeal, 
by  consent,  were  tried  together  in  the  superior  oourt,  when  a  mistrial  followed. 
Meldy  that  it  was  not  error  to  try  them  together  on  the  second  trial  in  the  superior 
court. 

Error  from  superior  court,  Bockdale  county;  Boynton,  Judge. 

One  Howard,  as  administrator  d.h.n.  of  Benjamin  Gregory,  deceased,  and 
as  administrator  of  Elizabeth  Gregory,  deceased,  cited  the  heirs  at  law  of  both 
parties  for  a  settlement.  The  cases  were  tried  together,  and  from  the  judg- 
ment Howard  appeals. 

A.  C.  McCalla,  for  plaintiff  in  error.  G.  W.  Gleaton  and  A.  M.  Hehns, 
for  defendants  in  error. 

Blandford,  J.  Howard  became  the  administrator  de  bonis  non  of  the  es- 
tate of  Benjamin  Gregory,  deceased,  and  became  also  the  administrator  of 
Elizabeth  Gregory.  Having  reduced  the  property  of  these  two  estates  to 
money,  he  cited  the  heirs  at  law  of  Benjamin  Gregory  and  the  heirs  at  law  of 
Elizabeth  Gregory  to  a  settlement  before  the  court  of  ordinary.  They  ap- 
peared before  the  court  of  ordinary,  and,  by  consent,  the  two  cases  of  Howard, 
administrator  of  Benjamin  Gregory,  and  Howard,  administrator  of  Elizabeth 
Gregory,  were  tried  together  in  that  court.  An  appeal  whs  taken  to  the  su- 
perior court,  and,  by  the  samo  consent,  the  two  cases  were  tried  together  in 
the  superior  court,  and  a  mistrial  was  had.  The  case  came  on  for  a  further 
trial,  and  Benjamin  Gregory,  Jr.,  and  Elizabeth  Sims,  moved  to  try  the  two 
cases  together  again.  This  was  objected  to  by  Howard,  the  administrator. 
The  court  overruled  the  objection,  and  directed  the  two  cases  to  be  tried  to- 
gether. The  trial  was  had  before  a  jury,  and  the  jury  found  a  verdict  in  fa- 
vor of  Elizabeth  Sims  and  Benjamin  Gregory,  Jr.  A  motion  for  a  new  trial 
was  made,  upon  several  grounds;  the  main  grounds  being  that  the  court  erred 
in  directing  the  two  cases  to  be  tried  together. 

1.  The  two  cases  could  only  be  tried  together  upon  an  order  consolidating 
them.  These  parties,  however,  had  consented  that  they  should  be  tried  to- 
gether in  the  superior  court,  and  also  in  the  court  of  ordinary,  and  it  may  be 
very  fairly  inferred  that,  although  no  order  was  taken  consolidating  them, 
the  parties  in  effect  did  what  ought  to  have  been  done.  The  cases  involved 
what  was  due  the  heirs  at  law  of  Benjamin  Gregory,  deceased,  and  the  heirs 
at  law  of  Elizabeth  Gregory,  the  wife  of  Benjamin  Gregory,  deceased,  the 
heirs  at  law  being  the  same  in  both  cases;  and  we  do  not  see  very  well  why 
the  cases  should  not  have  been  tried  together.  The  only  point  insisted  on  by 
the  caveators,  Benjamin  Gregory,  Jr.,  and  Elizabeth  Sims,  was  that  the  money 
returned  by  the  administrator,  Howard,  as  belonging  to  the  estate  of  Eliza- 
beth Gregory,  really  and  in  fact  belonged  to  the  estate  of  Benjamin  Gregory. 
We  do  not  think  that  the  court  erred  in  trying  the  two  cases  together,  if,  in- 
deed, he  did  try  them  together.  The  jury  found  that  the  money  belonging  to 
the  estate  of  Elizabeth  Gregory,  according  to  the  returns  of  the  administrator, 
belonged  to  the  estate  of  Benjamin  Gregory,  deceased,  and  was  to  be  distrib- 
uted under  that  estate;  the  difference  being  that  some  of  the  heirs  at  law  of 
Benjamin  Gregory,  deceased,  had  advancements  made  to  them,  while  Benja- 
min Gregory,  Jr.,  and  Elizabeth  Sims,  the  caveators  in  this  case,  contended 
that  no  advancements  had  been  made  to  them,  and  therefore  they  were  enti- 
y.4s.E.no.ll — 56 
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tied  to  a  larger  amount  than  the  heirs  at  law  of  their  father,  Benjamin  Greg- 
ory.   A  great  deal  of  testimony  was  bad  upon  this  question. 

2.  It  appears  to  us  that  the  case  was  fairly  tried  by  the  judge  of  the  su* 
perior  court,  and  that  the  jury  found  a  verdict  which  was  supported  by  the 
evidence.  It  does  not  appear  to  us  that  the  judge  committed  any  error  of  law. 
We  do  not  see  any  reason  why  a  new  trial  should  be  granted,  and  none  has 
been  suggested  in  the  argument  of  counsel  before  us.  Justice  has  been  reached 
by  the  verdict,  and  we  think  there  ought  to  be  an  end  to  this  litigation.  The 
estate  is  very  small.  Mr.  Howard,  the  administrator,  has  not  been  ordered 
to  pay  out  anything  that  he  did  not  have  in  his  hands.  Nobody  is  complain- 
ing in  this  case  but  him.  None  of  the  other  heirs  at  law  who  were  cited  to 
appear  to  defend  this  or  witness  this  settlement  make  any  complaint  what- 
ever. 

What  may  be  the  effect  of  the  judgment  rendered  in  this  case  we  do  not  at 
this  time  pass  upon;  it  is  not  before  us.    Judgment  affirmed. 


^''^  ^*-  •'^^  Basin  d.  Swann  et  al. 

(Supreme  Cawrt  of  Georgiou    January  IS,  188S.) 

Ohattbl  KoBTGAaBA— Lisn— Pbiobitt  ovbb  Judombnt. 

A  judgment  debtor  bought  a  mule,  and  ezeonted  a  mortgage  for  the  pnrohase 
money,  wbioh  upon  non-payment  was  foreclosed.  The  prooeeoB  were  olaimed  by  a 
judgment  creditor  under  JL  fa.  issued  a  year  before.  BelcL  that  the  proceeds  of  the 
property  were  subject  to  the  mortgagees*  claims,  and  had  prioritnr  over  the  other 
creditor's  judgment,  as  the  property  was  conveyed  subject  to  this  fnoumbranoe. 

Error  from  superior  court,  Newton  county;  Boynton,  Judge. 

Swann,  Stewart  &  Ck).  had  sold  personal  property  to  J.  B.  Duke,  and  taken 
the  latter's  note  and  mortgage  as  security.  Upon  foreclosure  of  this  mort- 
gage, the  proceeds  were  claimed  by  plaintiff  in  error,  Basin,  a  judgment  cred« 
itor  of  Duke,  who  assigns  as  error  that  the  proceeds  were  determined  liable 
to  the  satisfaction  of  the  mortgage. 

/.  F.  Rogers,  for  plaintiff  in  error.     Capers  Dickson,  for  defendants  in  error* 

SiMMOKS,  J.  It  appears  from  the  record  in  this  case  that  J.  B.  Duke,  on 
December  4, 1888,  purchased  a  mule  from  Swann,  Stewart  &  Co.,  giving  his 
promissory  note,  payable  on  the  first  of  November  thereafter,  for  the  purchase 
money  of  said  mule;  and  in  the  same  writing  giving  a  mortgage  to  the  ven- 
dors on  said  mule  to  secure  the  purchase  money  thereof,  waiving  homestead, 
etc.  Upon  maturity  of  the  note,  Duke  failed  to  pay  part  of  the  purchase 
money  for  the  mule,  and  Swann,  Stewart  &  Go.  foreclosed  their  mortgage, 
and  had  an  execution  issued  thereon,  and  levied  on  the  mule,  which  was  sold 
by  the  constable  under  said  execution  in  November,  1884.  It  appears,  also, 
that  in  October,  1882,  Basin  had  obtained  a  judgment  against  Duke,  and*  upon 
the  date  of  the  sale  of  the  mule,  placed  his  execution  in  the  hands  d  the  con- 
stable, with  directions  not  to  pay  to  Swann,  Stewart  &  Go.  the  money  arising 
from  the  sale  of  the  mule,  but  to  pay  it  upon  his  ft.  fa.,  which  was  over  a 
year  older  than  the  execution  of  Swann,  Stewart  ScCo.  A  rule  was  brought 
against  the  constable  to  determine  which  one  of  iheae  ft.  fas.  was  entitled  to 
the  money, — ^the  older  fl.  fa.  of  Basin,  or  the  mortgage  ft.  fa.  of  Swann, 
Stewart  &  Co.  for  the  purchase  money.  Upon  the  trial  of  the  case  in  the  mag- 
istrate's oourt,  he  directed  the  money  paid  to  Swann,  Stewart  &  Go.  Basin 
filed  his  writ  of  certiorari  to  the  superior  court  of  Bockdale  county,  alleging 
error  in  the  judgment  of  the  magistrate  in  awarding  the  money  to.  Swann, 
Stewart  &  Co.,  and  claimed  that  he  ought  to  have  awarded  it  to  his  execution, 
because  older  than  the  mortgage  execution  of  Swann,  Stewart  &  Co.  Upon 
the  hearing  of  the  case  in  the  superior  oourt,  the  judge  overruled  the  cerUorart, 
and  affirmed  the  judgment  of  the  magistrate;  to  which  ruling  Basin  excepted, 
and  brings  the  case  here. 
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The  only  question  in  this  case  is  whether  the  court  below  erred  in  afiSrm- 
ing  the  ruling  of  the  magistrate  awarding  the  money  to  the  purchase-money 
mortgage  of  Swann,  Stewart  &  Co.  The  purchase  of  the  mule  by  Duke,  and 
the  giving  of  the  mortgage  to  secure  the  purchase  money  to  Swann,  Stewart 
&  Co.,  were  one  and  the  same  transaction;  indeed,  the  note  and  mortgage  are 
embraced  in  the  same  writing*  The  presumption  is  that  Swann,  Stewart  & 
Co.  would  not  have  sold  Duke  the  mule  unless  he  had  given  this  mortgage  to 
secure  tlie  purchase  money.  When  Duke  got  possession  of  the  mule,  he  took 
it  subject  to  this  charge  upon  the  property.  Trom  aught  that  appears  in  the 
record,  Swann,  Stewart  &  Co.  credited  him  exclusively  upon  the  faith  of  the 
property.  They  sold  him  the  mule  on  condition  that  it  was  to  stand  as  a  se- 
curity for  the  purchase  money.  All  the  right  that  Duke  got  to  the  mule  was 
such  an  interest  therein  as  was  consistent  with  the  liability  of  the  mule  to 
be  sold  for  the  payment  of  the  purchase  money,  and  this  right,  subject  to 
the  payment  of  the  purchase  money,  was,  in  our  opinion,  all  that  the  judg- 
ment of  Basin  could  bind.  It  could  only  bind  the  interest  or  right  of  Duke 
after  the  purchase  money  was  paid.  We  hold,  therefore,  that  the  court  be- 
low committed  no  error  in  awarding  the  money  to  the  purchase-money  mort- 
gage of  Swann,  Stewart  &  Co.,  and  that  it  had  a  priority  over  Basin's  judg- 
ment although  his  was  older  than  the  lien  for  the  purchase  money.  It  would 
have  been  inequitable  and  unjust  to  have  held  otherwise.  Scott  v.  Warren^ 
21  Ga.  408.    Judgment  affirmed. 


(80  Qa.  M) 

Henderson  «.  Zachbt  et  eU. 
(Supreme  Cowrt  of  Oeorgia.    January  18, 188S.) 

1.  TitUBTS— lilABIUTT  OV  CbSTUI  QUB  TbUST— DbBTS— ICZBOUTION  AOAIHST  TBCTST  PbOP- 


Claimant  was  appointed  trustee  under  a  deed  of  gift  to  certain  lands  executed  to 
defendant  by  ber  husband.  The  cestui  que  trusty  with  her  husband,  resided  on  the 
land  and  made  renting  contracts  with  tenants,  and  all  the  trustee  did  in  reffard 
to  the  trust  was  to  supply  the  tenants  with  provisions  and  f ertUizers,  for  which  he 
received  cotton  or  its  value.  Products  delivered  to  defendant  as  rent  were  levied 
upon  for  her  debts,  and  claimed  by  the  trustee  as  belonging  to  the  trust  estate. 
Meld  that,  as  long  as  the  trustee  aUowed  her  to  occupy  the  land,  and  make  contracts 
in  regard  to  it,  she  was  the  landlord,  and  the  rents  were  liable  towards  her  debta. 
t.  BzxounoN— Writ— Ambiouitt  ov. 

A  writ  of  ezeontion  returnable  ''to  the  next  regular  term  said  in  January,  1880" 
omitting  the  word  ''of "  before  ''said,  **  and  the  word  ''court'*  after  it.  held  not  fatally 
defective,  because  the  term  of  court  to  which  it  was  made  returnable  is  required  by 
the  Geoigia  constitution  to  be  held  at  fixed  times  and  places,  and  was  known  to  the 
levying  oflloer. 

Error  from  superior  court,  Bockdale  county;  Botnton,  Judge. 

Certain  property  received  by  Mrs.  Mary  £.  Carr  as  rent  for  premises  leased 
by  her  to  certain  parties  was  levied  upon  by  Zachry  &  Overby  for  a  debt  due 
them  by  her.  J.  T.  Henderson,  trustee  for  Mrs.  Carr,  claimed  the  property 
in  his  representative  capacity,  and  from  a  judgment  decreeing  it  liable  he  pros- 
ecutes error. 

G.  W.  Qleaton  and  A.  M,  ffelme,  for  plaintiff  in  error.  A.  C.  McCalla  ^nd 
/.  iT.  Glenn,  for  defendants  in  error. 

Simmons,  J.  On  the  twenty-ninth  of  August,  1873,  B.  F.  Carr  made  and 
executed  to  J.  T.  Henderson,  as  trustee  for  Mary  E.  Carr,  a  deed  of  gift  to  cer- 
tain lands  therein  described,  for  the  sole  and  separate  use  of  the  said  MaryE. 
Carr,  wife  of  the  said  B.  F.  Carr,  for  and  during  her  natural  life,  and  «&ter 
her  death  to  such  children  as  she  might  leave  living  at  the  time  of  her  death, 
share  and  share  alike,  with  power  to  said  MaryE.  Carr  to  empower  the  trustee 
by  writing  to  sell  any  part  or  the  whole  of  said  trust-estate,  and  to  reinvest 
the  proce^,  and  with  the  power  to  appoint  another  trustee  in  the  case  of  the 
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death  of  said  Henderson,  or  bis  removal  from  the  state.  Mary  £.  Garr  and 
her  husband  continued  in  the  occupation  and  possession  of  said  land,  and  in 
the  year  1885  rented  the  same  to  W.  F.  Wilson  and  to  one  Dozier.  Helms  was 
the  agent  of  Henderson,  the  trustee,  to  procure  supplies  and  fertilizers  for  the 
tenants.  The  tenants  carried  to  him  the  ren^  cotton,  or  the  value  of  it,  and 
he  applied  the  same  to  the  payment  of  the  supplies  and  guano.  Wilson  testi- 
fied that  he  delivered  the  crops  to  Mr.  Helms, — all  except  one  bale  of  cotton, 
which  he  delivered  to  Judge  Garr,  the  husband  of  Mary  E.  Garr.  This  bale 
of  cotton,  and  a  certain  number  of  bushels  of  corn,  a  certain  quantity  of  fod- 
der, cotton-seed,  and  seed-cotton  in  the  field  were  levied  on  by  a^.  fa.  ob- 
tained by  Zachry  &  Overby  against  Mary  £.  Garr.  A  Qjaim  was  filed  by  Hen- 
derson,  trustee,  who  claimed  it  as  his  property  as  trustee,  and  not  the  prop- 
erty of  Mrs.  Garr.  Upon  the  trial  of  the  claim,  the  jury,  under  the  charge  of 
the  court,  found  the  property  subject.  A  motion  was  made  for  a  new  trial 
on  the  several  grounds  therein*  which  was  overruled  by  the  courl,  and  the 
claimant  excepted. 

1.  The  view  we  take  of  this  case  renders  it  unnecessary  to  decide  the  ques- 
tion of  whether  this  is  an  executed  or  an  executory  trust.  It  appears  from 
the  record  that  Mrs.  Garr  occupied  the  lands.  She  made  rent  contracts  with 
tenants.  Henderson,  the  trustee,  had  nothing  to  do  with  the  making  of  such 
contracts.  The  only  thing,  as  appears  from  the  record,  that  Henderson  did 
about  the  matter  was  to  make  arrangements  through  Mr.  Helms,  his  agent, 
to  supply  the  tenants  with  provisions  and  fertilizers.  Mrs.  Garr  acted  as  land- 
lord, and  was  the  landlord  in  the  renting  of  land  to  the  tenants.  The  bale  of 
cotton  levied  on  was  actually  delivered  to  her  or  her  husband  by  one  of  the 
tenants.  The  rent  of  the  land  was  due  her  as  the  landlord.  She  being  the 
landlord,  and  making  the  rent  contracts,  it  does  not  matter,  in  our  opinion, 
whether  the  trust  was  executed  or  executory;  she  was  entitled  to  the  rents  as 
long  as  the  trustee  allowed  her  to  occupy  and  possess  the  land,  and  to  make 
contracts  for  the  rent  thereof.  This  being  so,  the  crops  did  not  belong  to 
Henderson  as  trustee,  but  to  Mrs.  Garr,  the  landlord,  who  made  the  rent  con- 
tracts. It  was  argued  here  that  it  would  be  a  great  hardship  to  allow  these 
Judgments  against  Mrs.  Garr  to  come  in  and  take  the  proceeds  of  the  land  be- 
fore the  expenses  of  making  the  crop  were  paid.  We  have  looked  through  this 
record  carefully,  and  do  not  find  that  the  question  was  made  in  the  court  be- 
low. There  were  no  pleadings  or  evidence  setting  up  or  going  to  show  that 
the  expenses  of  raising  the  crop  had  not  been  paid,  or  that  Henderson,  or 
Helms,  his  agent,  who  made  the  arrangement  for  supplies  and  fertilizers,  had 
not  received  a  sufficiency  to  pay  for  the  supplies  and  fertilizers;  but,  on  the 
contrary,  Mr.  Helms,  the  agent  of  Henderson,  testified  that  the  rent  was  paid 
to  him,  and  he  applied  it  in  payment  of  these  expenses,  and  paid  over  a  part 
thereof  to  Mrs.  Garr.  Mrs.  Garr  being  in  possession  of  the  land,  and  making 
the  contracts  for  the  rent  thereof,  was,  we  think,  the  landlord,  and  was  en- 
titled to  her  part  of  the  crops  made  on  said  farm;  and  the  court  did  not  err, 
under  this  state  of  facts,  in  charging  the  jury  that,  if  this  property  was  ndsed 
on  the  plantation  of  Mrs.  Carr,  they  would  be  authorized  to  find  it  subject. 

2.  The  claimant  complains  in  the  fifth  ground  of  the  motion  that  **  the  court 
erred  in  admitting  the  execution  as  evidence,  the  same  not  being  made  return- 
able to  any  coui-t,  as  required  by  law."  We  do  not  think  this  exception  is 
well  taken.  The  execution  was  issued  on  the  twentieth  of  December,  1879, 
and  was  made  returnable  ''to  the  next  regular  term  said  in  January,  1880;" 
"of"  before  "said,"  and  "court"  after  "said,"  being  omitted.  It  would  read, 
supplying  these  words,  "to  the  next  regular  term  of  said  court  in  January, 
1880."  As  it  stands,  we  think  it  is  suiBcient;  being  issued  in  December, 
1879,  and  made  returnable  in  January,  1880.  The  omission  of  these  words 
is  plainly  a  clerical  error.  This  fi.fa.  was  made  returnable  to  the  next  regular 
term  in  January,  and  the  constitution  requires  justices'  courts  to  be  hdd  at 
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fixed  times  and  places.  The  term  of  this  oourt  in  January  had  been  fixed; 
the  levying  officer  therefore  knew  the  time  and  place  to  which  the  ft.  fa,  was 
returnable,  and  we  think  that  was  sufficient.  MoCray  y.  BamueL^  65  Ga.  789» 
and  citations.    Judgment  affirmed. 

(90  Chu  Ml) 

Athens  Manuf'g  Ck>.  «.  Bxtokeb. 
{Swpreme  Count  of  Georgia.  November  39, 1S87.) 

1.   NeOLIGSNCB—Ik  CaUBIVO  OVBKFLOW— CONTBIBUTORT. 

Defendant  built  a  dam  aoross  a  river,  and  afterwards  increased  the  height  of  the 
dam  a  number  of  inches  and  caused  the  water  of  a  oreek  passing  through  plaintiiTs 
land  to  overflow.  Held^  that  there  was  no  negligenoe  on  part  of  plaintill  m  not  do- 
ing anything  to  avoid  the  consequences  of  defendant's  act,  and  tiiat  he  oould  recover. 
a.  Sam»— Proximatb  Caubb— Ovbrplow. 

In  case  where  the  declaration  alleged  that  defendant's  dam  across  a  river  caused 
the  water  to  rise  in  a  certain  creek  to  such  an  extent  that  it  rendered  plaintiff's  land 
unfit  for  cultlTation,  an  instruction  that  plaintifl  *'must  show  that  backwater  from 
the  dam  comes  in  contact  with  plaintiff's  land;  unless,  therefore,  the  backwater 
comes  in  contact  with  plaintiff's  soil,  the  consequences  are  not  within  the  scope  of 
the  present  action,  and  you  should  find  for  the  defendant, "  should  not  be  granted. 

8.  LlHITATION  OF  ACTIONS— WHEN  CaDSB  OF  ACTIOR  ACCBUBS— OVSBFU>W. 

A  dam  was  built  by  defendant,  and  remained  unchanged  for  twenty  years,  but 
within  four  years  of  the  bringing  of  plaintiff's  action  its  heiarht  had  been  raised, 
which  caused  the  water  to  overflow  plaintiff's  land.  Held  that,  as  no  injury  had 
occurred  to  the  luid  until  after  the  height  of  the  dam  had  been  increased,  plaintiff's 
action  was  not  barred  by  limitation. 

4i  SVIBBNOB— RbLBVANCT. 

In  case  where  it  appeared  that  a  dam  built  by  defendant  across  a  river  caused  wa- 
ter to  rise  in  a  certain  creek,  and  overflow  plaintiff's  land,  7i€ld,  that  witnesses  were 
properly  allowed  to  testify  that  sand  backed  up  in  the  mouth  of  the  creek,  and  ac- 
cumulated in  the  channel  as  it  flowed  through  witnesses'  land,  and  injured  their 
crops,  to  show  that  other  sand  had  lodged  against  it,  and  Anally  accumulated  back 
up  the  channel,  and  caused  the  water  to  overaow  plaintiff's. 
A.  Nbw  Teial— Exceptions— VBBiiioT  Contbabt  to  Chabob. 

On  appeal  from  a  refusal  to  grant  a  motion  for  a  new  trial  it  is  unnecessary  to  file 
eocceptions  to  the  effect  that  the  luzy  found  contrary  to  certain  charges  of  the  court, 
as  that  is  included  in  the  general  ground  that  the  verdict  is  oontrary  to  law. 

Error  from  superior  court,  Clarke  county ;  Hutohins,  Judge. 
Barrow  <&  TTiomas,  for  plaintiff  in  error.    T.  W.  Ruoker  and  JS.  JT.  Lump* 
kin,  for  defendant  in  error. 

Blakdford,  J.  Bucker,  in  1878,  brought  this  action  on  the  case  against 
the  Athens  Manufacturing  Company,  in  which  he  alleged  that  this  company 
had  injured  and  damaged  him  95,000,  in  that  they  had  erected  a  certain  dam 
across  the  Oconee  river,  and  had  afterwards  increased  the  height  of  the  dam 
a  number  of  inches,  and  thereby  caused  the  waters  of  Sandy  creek  and  of  the 
river  to  overflow  his  land,  and  furthermore  caused  the  height  of  the  stream 
passing  through  his  land  to  rise  to  a  nearer  level  with  the  surface  of  the  land, 
rendering  his  land  moist  and  wet,  and  injuring  it  for  purposes  of  cultivation. 
The  jury  rendered  a  verdict  in  favor  of  Rucker,  whereupon  the  defendant 
moved  for  a  new  trial,  which  was  denied,  and  the  case  was  brought  here  upon 
the  exceptions  assigned  in  the  motion  for  a  new  trial. 

1.  The  first  and  second  grounds  of  the  motion  are  that  the  verdict  is  con- 
trary to  law»  and  is  without  evidence  to  support  it.  The  evidence  consisted 
of  the  testimony  introduced  by  the  plaintiff  in  the  court  below,  no  evidence 
l>eing  introduced  by  the  defendant.  The  plaintiff  and  his  witnesses  testified 
that  by  reason  of  this  dam  the  water  in  the  river  and  the  creek  which  ran  along 
and  through  the  plaintiff's  lands  was  raised  and  percolated  through  his  land, 
which  became  wet  and  soggy,  and  that  he  was  thereby  injured  and  damaged. 
This  testimony  was  not  contradicted  by  the  defendant  in  the  court  below. 
We  think,  therefore,  that  the  first  and  second  grounds  of  the  motion  are  not 
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well  taken,  and  that  the  verdict  is  not  contrary  to  law  and  to  the  evidence, 
but  is  in  accordance  therewith. 

2.  The  third  ground  of  the  motion  is,  that  the  court  erred  in  refusing  to 
charge  the  jury,  as  requested  by  defendant's  counsel,  as  follows:  ''In  this 
case  the  plaintiff  claims  damages  on  account  of  the  overflow  of  his  land  by 
the  backwater  of  defendant's  dam,  which  backwater,  he  says,  covers  his  land, 
and  also  by  causing  the  water  to  rise  in  the  banks  of  the  stream  passing 
through  plaintiff's  land,  thus  bringing  the  surface  of  said  land  nearer  the  water 
level,  and  wetting  the  land.  These  results,  he  says  in  his  declaration,  were 
caused  by  the  erection  of  defendant's  dam.  In  order  to  sustain  his  alleged 
rights  to  recover  in  this  case,  he  must  show  that  baidLwater  from  the  dam 
comes  in  contact  with  the  plaintiff's  land ;  unless,  therefore,  the  backwater 
comes  in  contact  with  the  plaintiff's  soil,  the  consequences  are  not  within  the 
scope  of  the  present  action,  and  you  should  find  for  the  defendant. "  We  un- 
derstand the  declaration  differently  from  the  plaintiff  in  error.  While  it  is 
true  that  pleadings  are  to  be  construed  most  strongly  against  the  pleader,  and 
that  if  two  constructions  can  be  put  upon  the  pleadings,  that  which  is  more 
unfavorable  to*  the  pleader  must  .obtain,  yet  there  is  another  rule  that  all  plead- 
ings .must  receive  a  construction  in  accordance  with  the  natural  intendment 
of  the  words  and  language  of  the  pleadings.  The  declaration  alleges  that 
this  dam  caused  the  water  in  Sandy  creek  to  rise  to  such  an  extent  that  it 
rendered  the  land  of  the  plaintiff  unfit  for  cultivation.  We  think  this  request 
is  too  broad,  in  view  of  the  allegations  in  the  declaration,  and  that  the  court 
would  have  committed  manifest  error  if  he  had  given  it  to  the  jury. 

8.  The  third  ground  of  error  is  "because  the  court  erred  in  refusing  to 
charge  the  jury,  as  requested  by  defendant's  counsel,  as  foUows:  *  If  you  be- 
lieve that  the  dam,  as  it  stood  in  July,  1878,  and  the  backwater  from  it  as  it 
extended  then,  had  remained  unchanged  fortwenty  yeaos  before  the  bringing 
of  this  suit,  then  the  plaintiff  cannot  recover.*  '*  While  it  may  have  been  true 
that  the  dam  had  remained  unchanged  for  20  years,  yet  if,  during  that  20 years, 
it  had  caused  the  filling  up  of  the  stream  and  the  plaintiffs  land  with  sand, 
increasing  the  height  of  the  water,  and  injuring  and  damaging  the  plaintiff,  we 
cannot  see  why  he  should  not  recover.  This  Vas  an  invasion  upon  his  land, 
and  he  had  the  right  to  recover  for  any  in  jury  that  occurred  to  him  within  four 
years  preceding  the  bringing  of  his  action,  according  to  our  statute.  This  re- 
quest to  charge  was  inapplicable  because  the  declaration  and  the  proof  showed 
that  the  damage  occurred,  in  consequence  of  the  raising  of  the  dam,  within 
four  years  of  the  time  the  plaintiff  brought  his  action.  The  proof  showed  that 
no  injury  had  occurred  to  this  land  from  the  raising  of  the  water  prior  to  this 
increase  of  the  height  of  the  dam,  but  that  it  occurred  afterwards.  The  re- 
quest was  inapplicable,  and  the  court  did  right  to  refuse  it. 

4.  The  next  ground  is  the  fifth,  which  is  as  follows:  Because  the  court 
erred  in  refusing  to  charge  the  jury,  as  requested  by  defendent's  counsel,  as 
follows:  "When  the  consequences  of  a  present  or  antecedent  negligence  are 
impending,  whoever  can  shun  them  by  ordinary  care,  and  fails  to  do  so,  ought 
not,  perhaps,  to  be  heard  to  complain  of  them,  whether  they  touch  his  person 
or  his  property.  If,  therefore,  by  exercise  of  ordinary  care,  the  plaintiff  in 
this  case  could  have  avoided  the  consequences  of  the  defendant's  negligence, 
if  there  is  such  negligence,  and  has  failed  to  exercise  such  care,  be  cannot  re- 
cover. Even  if  you  believe  that  the  dam  has  been  instrumental  in  some  way 
in  wetting  his  land,  still  if  he,  by  using  ordinary  care  in  taking  care  of  his 
land,  could  have  warded  off  the  injurious  consequences,  and  has  faOed  to  use 
sitch  care,  then  he  cannot  recover."  We  do  not  think  that  this  is  a  case  of 
negligence.  If  this  company  raised  their  dam,  thereby  causing  water  in 
the  creek  to  run  over  the  plaintiff's  land  and  thereby  injuring  and  damaging 
him,  that  was  an  invasion  of  his  rights,  and  was  a  positive  act  on  the  part  of 
the  defendant,  and  not  a  case  of  negligence ;  nor  was  it  negligence  on  the  part  of 


Digitized  by 


Google 


Ga.]  ADKIN8  V.  HUTCUIN08.  887 

the  plaintiff  not  to  do  anything  to  avoid  the  consequences  of  their  act.  Every 
man  has  the  right  to  enjoy  his  property  to  the  f allest  extent,  and  whenever 
that  right  is  invaded  hy  another,  and  injury  accrues  to  him,  he  is  entitled  to 
his  damages  therefor.  The  evidence  fails  to  show  that  the  plaintiff  did  any- 
thing that  led  to  or  increased  this  damage.  He  did  nothing,  and  he  had  a  right 
to  do  nothing;  and  if  they  invaded  his  rights,  they  were  liable  to  him  for  any 
damages  which  he  sustained  by  reason  of  such  invasion.  We  think  the  court 
would  have  been  guilty  of  manifest  error  to  have  given  this  request  in  charge 
to  the  jury. 

5.  There  are  other  exceptions,  to  the  effect  that  the  jury  found  contrary  to 
certain  charges  of  the  court.  That  is  equivalent  to  saying  that  the  jury  found 
contrary  to  law,  which  we  do  not  think  they  did.  I  have  said  frequently,  and 
say  it  again,  that  it  is  wholly  unnecessary  for  counsel  to  put  such  grounds  in 
the  motion  for  a  new  trial  as  that  the  jury  found  contrary  to  certain  charges 
of  the  court.  That  is  included  in  the  general  ground  that  the  verdict  is  con- 
trary to  law,  and  it  is  unnecessaiy  to  repeat  the  ground  specifically  in  this 
way. 

6.  The  last  ground  of  the  motion  is  that  ''the  court  erred  in  admitting  the 
testimony  of  Gray,  Parks,  and  Ck>vington,  over  the  objection  of  defendant's 
counsel,  going  to  show  that  the  sand  was  backed  up  in  the  mouth  of  Sandy 
creek,  and  gradually  accumulating  back  in  the  channel  of  the  creek  as  it  flows 
through  land  formerly  belonging  to  Ghray,  or  that  crops  were  thereby  injured. 
The  use  plaintiff  intended  to  make  and  did  make  of  this  testimony  was  to 
argue  that  other  sand  lodged  against  this  sand,  and  finally  accumulated  back 
up  the  channel  of  the  creek  in  plaintiff's  land,  and  raised  the  water  in  the 
banks  of  the  creek  as  it  flows  through  plaintiff's  land.  Defendant's  counsel 
objected  to  this  testimony  as  irrelevant  to  this  issue."  We  think  this  testi* 
mony  was  admissible.    Judgment  affirmed. 


(79  flo.    MO) 

ADKINS  et  OZ.  «.  HXTTOHIKOS. 

(Su/preme  Covrt  of  Georgia.    January  9, 1888.) 

1.  BXBCUTOBS  AND  AbMIKIBTRATOBS^LiABILITT— DUTT  TO   COLLECT   AOOOUMTB— BVI- 
DSNOB. 

Tax-books  are  admissible  to  show  that  the  inteatate  returned  for  taxes  in  each  of 
the  last  two  years  of  his  life  a  certain  sum,  where  the  contention  is  as  to  the  sol- 
YGDcy  of  certain  open  aooounts  of  the  intestate. 

9.  Bamb. 

In  an  action  against  an  administrator  for  not  collecting  certain  accounts,  it  ap- 
peared that  intestate's  administrator  died,  and  defendant  was  appointed  in  his  place, 
and  found  affidavits  of  aooounts  among  his  papers  connected  with  intestate's  estate, 
some  of  which  were  receipted.  Held,  that  they  were  ex  parte,  and  merely  hearsay, 
andf  as  there  was  no  evidence  to  show  that  the  administrator  ever  acted  upon  them, 
they  were  inadmissible. 

S.  Samb— LxABiLTTT— Duty  to  Collbctt  Aoooukts— Amxndiodit  of  Action  AeAiNsr. 
A  bill  against  an  administrator  for  not  collecting  accounts  alleged  to  have  been 
solvent  at  the  time  he  received  Uiem,  cannot  be  so  amended  as  to  include  a  claim  for 
the  balance  of  the  year's  support  which  had  been  set  aside  for  testator's  children 
espeoiaUy  as  it  had  been  idlowed  and  approved  by  the  coun^  ordinary,  and  the  com- 
plainants already  had  Judgment  for  the  amount. 

4.  Bamb— LiABiLiTT— Duty  to  Ck>LLBOT  Accounts— BuBDSN  ov  Pboof. 

A  subsequent  administrator  is  not  liable  for  any  accounts  or  notes  included  in  the 
inventory  returned  by  the  former  administrator,  unless  it  is  shown  that  he  collected, 
or  could  have  collected,  them  by  the  exercise  of  due  care  and  proper  diligence,  waa 
the  burden  of  proof  is  on  the  claimant. 

5.  Bk^UITT—PLBADINO— ANSWBBp-RSSPONSIVBNaSS. 

Where  counsel  wish  particular  parts  of  the  answer  pointed  out  as  responsive  to 
the  bill,  they  should  call  the  attention  of  the  court  thereto,  and  ask  it  especially  to 
call  the  jury's  attention  to  them. 
S.  Limitation  of  Actions— Opbn  Accounts— Accbual  of  Causb  of  Action. 

Under  Code  Oa.  fS  ^^7, 2918,  open  accounts  wiU  be  barred  in  four  years  from  the 
end  of  the  year  when  they  become  due,  and  not  from  the  time  they  are  created,  un- 
less it  is  expressly  so  agreed. 
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Error  from  superior  coart,  Polk  oounty;  Branham,  Judge. 
/.  F.  Thompson  and  B.  N,  Broylest  for  plaintiffs  in  error.    W,  F.  Turner^ 
for  defendant. 

Simmons,  J.  The  complainants  filed  their  bill  in  the  court  below  alleging 
that  they  were  the  children  of  Bryant  Adkins,  who  died  in  1871,  leaving  an 
estate  worth  $4,000,  and  that  W.  M.  Hutchings  was  appointed  administrator 
in  November,  1871,  and  took  possession  of  all  of  said  estate,  and  made  an  in- 
ventory and  appraisement  thereof,  and  a  return  of  a  great  many  open  ac- 
counts, amounting  to  $2,705.  W.  M.  Hutchings,  the  administrator,  died  in 
August,  1878,  and  John  Hutchings,  in  October,  1878,  qualified  as  administra- 
tor on  the  estate  of  said  W.  M.  Hutchings,  and  took  into  possession  all  the 
property  which  the  former  administrator  had  received  from  the  estate  of  Ad- 
kins.  The  bill  further  alleges  that  the  administrator  was  guilty  of  a  devasto 
vit,  because  he  had  not  collected  a  great  many  of  these  accounts,  which  they 
they  alleged  were  solvent  at  the  time  they  were  received  by  him.  The  de- 
fendant answered  the  bill,  and  claimed  that  a  large  portion  of  these  accounts 
were  barred  by  the  statute  of  limitations  when  they  came  into  the  hands  of 
the  administrator,  and  made  further  answer  to  the  bill,  which  is  unnecessary 
to  mention  for  the  purposes  of  this  decision.  Upon  the  trial  of  the  case  the 
Jury  found  in  favor  of  the  defendant.  The  complainants  made  a  motion  for 
a  new  trial  upon  the  various  grounds  set  out  therein,  which  motion  was  over- 
ruled by  the  court,  and  the  movants  excepted. 

1.  The  first  three  grounds  are  the  usual  ones, — ^that  the  jury  found  contrary 
to  the  evidence,  to  the  weight  of  evidence,  and  contrary  to  law.  We  have 
looked  carefully  into  this  record,  and  are  unable  to  ascertain  from  the  record 
whether  these  grounds  are  true  or  not.  The  testimony  shows  that  open  ac- 
counts to  the  amount  of  $2,705  were  returned  by  the  administrator  in  his  in- 
ventory and  appraisement.  These  accounts  ranged  in  amounts  from  25  cents 
to  $50,  and  upwards.  It  was  insisted  by  the  complainants  that  a  great  num- 
ber of  them  were  solvent,  and  could  have  been  collected  by  the  exercise  of  due 
care  and  diligence  on  the  part  of  the  administrator.  A  great  deal  of  testi- 
mony was  introduced  by  the  complainants  to  this  effect.  It  was  also  insisted 
by  tl^e  complainants  that  the  administrator  had  collected  a  considerable  pop- 
tion  of  them,  and  had  failed  to  account  for  the  same.  The  defendant  claimed 
that  a  large  portion  of  them  were  barred  by  the  statute  of  limitations  when 
they  came  into  the  hands  of  the  first  administrator,  and  that  a  large  portion 
were  insolvent  at  that  time.  The  defendant  also  claimed  that  the  first  admin- 
istrator, his  intestate,  had  paid  out  much  more  for  the  estate  than  the  com- 
plainants had  proved  he  had  collected  and  not  accounted  for.  From  the  man- 
ner in  which  this  record  was  made  up,  and  the  exceedingly  bad  handwriting 
of  the  person  who  copied  the  brief  of  evidence*  it  is  impossible  for  us  to  de- 
termine whether  the  jury  found  contrary  to  the  evidence  or  not,  without  de- 
voting to  it  much  more  time  than  we  can  afford,  in  view  of  the  great  press  of 
business  upon  us;  and,  as  the  case  is  to  be  sent  back  on  account  of  errors 
committed  by  the  court  in  his  charge  to  the  jury,  we  forbear  making  any 
further  comment  upon  these  grounds. 

2.  The  fourth  ground  of  the  motion  is  that  the  coui*t  erred  inadmitting  in  evi- 
dence the  tax-books  of  Polk  county,  showing  the  tax  returns  of  Bryant  Adkins 
for  the  years  1869  and  1870,  which  tax  returns  showed  that  Adkins,  the  intes- 
tate, returned  for  taxes  in  each  of  these  years  the  sum  of  $500.  There  was  no 
error  in  the  court  admitting  these  tax  returns  for  the  puipose  for  which  they 
were  admitted.  The  contention  between  the  parties  was  as  to  the  solvency  or 
insolvency  of  thes^  open  accounts  before  alluded  to.  The  complainants  claimed 
under  Adkins,  and  the  .tax  returns  were  admissions  on  his  part  that  the  ac- 
counts in  controversy  were  not  solvent.  They  were  therefore  admissible  as 
admissions  of  this  fact,  and  as  showing  the  estimate  which  Adkins  placed 
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upon  the  solvency  of  these  accounts.  The  same  reasons  will  apply  to  the  ex- 
ceptions taken  in  the  fifth  ground,  upon  the  charge  of  the  court  to  the  jury 
upon  said  tax  returns. 

3.  In  the  sixth  ground  the  complainants  except  because  the  court  allowed 
the  defendant  to  put  in  evidence  affidavits  of  C.  M.  Wheeler,  William 
Wheeler,  Suqw,  Bowman,  Saunders,  Gardner,  Hacking,  Thurman  and  Cald- 
well. It  appears  from  the  record  .that  these  affidavits  were  in  proof  of  ac- 
counts of  the  deponents  against  Adkins,  the  intestate,  and  were  found  by 
John  Hutchings,  the  present  administrator,  in  a  trunk  of  a  former  adminis- 
trator, with  papers  connected  with  the  Adkins  estate.  The  record  does  not 
disclose  at  what  time  the  affidavits  were  made.  On  the  accounts  of  Snow  and 
Gardner  are  receipts  dated  in  1883.  We  think  the  court  erred  in  admitting 
these  affidavits  as  evidence.  They  were  ex  parte ^  and  were  merely  hearsay; 
and  there  was  no  evidence  to  show  that  W.  M.  Hutchings,  the  administrator, 
ever  acted  upon  them.  Adkins  being  dead,  the  parties  who  made  the  affida- 
vits in  proof  of  their  accounts  would  have  been  incompetent  witnesses  to 
prove  the  accounts  in  case  suit  had  been  brought  thereon.  If  these  persons 
were  living  at  the  time  of  the  trial,  the  defendant  should  have  Introduced 
them,  so  that  they  could  have  been  cross-examined  by  the  complainants'  coun- 
sel. It  is  true  that  the  court  charged  the  jury  that  they  were  not  evidence  of 
payment,  but  were  admitted  on  the  question  of  diligence  on  the  part  of  the 
administrator;  and,  as  we  have  said  before,  there  is  no  proof  to  show  that  the 
administrator  acted  upon  these  affidavits. 

4.  The  seventh  ground  of  the  motion  is  that  the  court  refused  to  allow  an 
amendment  to  the  hill  offered  during  the  progress  of  the  trial.  The  amend- 
ment sought  to  recover  the  balance  of  the  year's  support  which  had  been  set 
aside  for  the  minor  children  at  the  death  of  Adkins.  There  was  no  error  in 
refusing  to  allow  this  amendment.  The  year's  support  had  been  allowed  and 
approv^  by  the  ordinary  of  the  county,  and  the  complainants  already  had  a 
judgment  for  that  amount,  and,  if  it  was  not  paid,  they  had  a  right  to  have 
an  execution  issued  and  levied  against  the  administrator.  It  was  therefore 
unnecessary  to  complicate  the  case  by  adding  this  amendment  and  this  cause 
of  action  to  tlie  bill.  The  court  did  right  in  rejecting  the  amendment.  The 
court  did  right  in  charging  the  jury,  as  complained  of  in  the  eighth  ground, 
that  these  complainants  could  not  recover  in  this  suit  the  balance  of  the  year's 
support  set  apart  to  the  family. 

5.  The  ninth  ground  is  that  the  court  erred  in  charging  the  jury  that  the 
defendant  could  not  be  held  liable  for  any  accounts  or  notes  included  in  the 
inventory  returned  by  W.  H.  Hutchings,  the  former  administrator,  unless  it 
was  shown  by  the  evidence  that  the  former  administrator  coUected  the  same, 
or  that  he  could  have  collected  the  same  by  the  exercise  of  due  care  and  proper 
diligence,  and  that  the  burden  was  on  the  plaintiffs  to  show  this.  It  was  in- 
sisted by  counsel  for  the  plaintiff  in  error  that  the  fact  of  the  return  of  these 
notes  and  accounts  in  his  inventory  and  appraisement  was  sufficient  to  charge 
him  with  their  value,  and  the  burden  of  proof  was  on  the  administrator  to 
show  that  they  were  not  collectable.  We  think  that  the  rule  laid  down  by 
the  court  was  the  proper  rule.  The  inventory  of  notes  and  other  choses  in 
action  is  not  of  itself  evidence  of  assets  in  hand  to  charge  an  administrator, 
but  he  will  be  liable  for  a  devaatavit  if  he  fails  to  collect  such  as  are  coUect- 
able  with  due  care  and  proper  diligence,  and  we  think  the  burden  is  on  the 
complainants  to  show  that  he  failed  to  use  due  care  and  diligence  in  coliecting 
the  accounts.    Eall  v.  CarteTf  8  (la.  388* 

6.  The  tenth  ground  complains  that  the  court  charged  the  jury  that  discovery 
not  being  waived  in  the  bill,  the  answer  of  the  defendant,  so  far  as  the  same 
is  responsive  to  the  allegations  in  the  bill,  was  evidence  in  his  favor,  and 
would  require  the  testimony  of  two  witnesses,  or  of  one  witness  and  corrobo- 
rating circumstances,  to  overcome  the  same;  the  objection  to  said  charge  be- 
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ing  that  no  part  of  said  answer  is  responsive,  and  that  the  ooort  failed  to  point 
out  to  the  fuiy  what  part  of  the  answer  was  responsive,  and  what  part  was 
not  responsive,  to  the  bill.  There  was  no  error  in  this  charge  as  comidained 
of  by  the  plaintiff  in  error.  8ome  parts  of  the  answer  were  responsive  to  the 
bill.  The  exception  to  this  part  of  the  charge  does  not  complain  that  the  court 
did  not  define  what  was  responsive  in  the  answer,  and  we  therefore  presume 
that  the  court  instructed  the  Jury  as  to  what  was  a  responsive  answer.  The 
complaint  is  that  he  did  not  pick  out  certain  parts  of  the  answer,  and  say  this 
was  responsive  and  the  other  not  responsive;  we  do  not  think  it  is  the  dntj 
of  the  court  to  do  this,  unless  specially  requested  by  counsel.  This  court,  as 
early  as  14  Ga.,  in  Webb  v.  Robinson,  216,  laid  down  this  rule  upon  the  sub- 
ject: ''Qenerally,  the  duty  of  the  court  in  this  particular  is  discharged  when 
it  instructs  the  jury  that  only  so  much  of  the  answer  is  to  be  rej^rded  as  evi- 
dence as  is  responsive  to  the  allegations  in  the  bill,  and  lays*  down  the  rule  as 
to  what  is  a  responsive  answer.  It  is  not  the  duty  of  the  court,  upon  request 
of  counsel,  to  take  the  bill  and  answer,  and,  going  through  both,  to  designate 
in  detail  what  la  responsive.  But  when  counsel  choose  to  do  so,  they  may 
make  a  point  to  the  court  as  to  the  responsive  character  of  any  particular  part 
of  the  answer,  and,  when  made,  it  is  the  business  of  the  court  to  decide  it, 
and  instruct  the  jury  accordingly.  There  is  no  impracticability  in  this  rule. 
Self-respect  will  restrain  the  counsel  from  making  unnecessary  points  upon 
the  answer;  and  when  real  doubts  exist  whether  an  answer  be  responsive,  the 
doubts  are  for  the  solution  of  the  court,  and  not  the  jury.'*  It  is  true  that 
this  court,  in  8amford  v.  Murphy,  68  Ga.  410,  held  that  it  was  the  duty  of  the 
judge  to  point  out  what  parts  of  the  answer  are  responsive  to  the  bill;  but,  in 
Harris,  Trustee,  v.  Collins,  75  Ga.  97,  this  court  held  that  this  decision  did 
not  modify  or  change  in  the  least  degree  the  rule  as  laid  down  in  14  Ga.  supra. 
We  think  that  counsel  owe  some  duties  to  the  court  in  pointing  out  what  is 
responsive  and  what  is  not  responsive  in  an  answer;  and  if  they  wish  partic- 
ular parts  of  the  answer  pointed  out  as  responsive  to  the  bill,  they  should  call 
the  attention  of  the  court  thereto,  and  ask  the  court  specially  to  call  the  atten- 
tion of  the  jury  to  such  parts  as  they  consider  responsive.  It  would  be  a  great 
burden  upon  the  judges  of  the  superior  courts  to  require  them,  in  their  charges 
to  the  jury  to  read  all  the  allegations  in  the  bill,  and  then  read  the  answer, 
and  point  out  to  the  jury  what  is  responsive  and  wliat  is  not  responsive. 

7.  We  have  disposed  of  the  eleventh  ground  in  our  comments  on  the  ninth 
ground. 

8.  The  twelfth  ground  is,  '*  Because  the  court  charged  the  jury  that  Bryant 
Adkins,  having  died  in  1871,  all  open  accounts  would  be  barred  by  the  stat- 
ute of  limitations  that  had  been  created  more  than  four  years  before  the  death 
of  said  Bryant  Adkins,  and  the  estate  would  not  be  liable,  except  for  collec- 
tions actually  made. "  The  effect  of  this  charge  was  to  instruct  the  jury  that 
the  statute  of  limitations  began  to  run  on  these  accounts  from  the  day  they 
were  made,  and  that  if  four  years  had  elapsed  from  that  day,  or  from  the  time 
they  were  created,  they  were  barred  by  the  statute.  We  do  not  understand 
this  to  be  the  law.  All  open  accounts,  unless  otherwise  agreed,  made  in  the 
conduct  of  a  business,  expressly  or  by  implication,  become  due  and  payable  at 
the  end  of  the  year  for  which  they  are  made,  and  the  statute  does  not  begin 
to  run  u^til  they  are  due;  and  if  four  years  had  elapsed  from  the  time  they 
became  due  to  the  death  of  the  intestate,  then  they  would  have  been  barred 
by  the  statute  of  limitations.    Ck)de,  §§  2057,  2918. 

We  think,  therefore,  that  the  court  erred  jn  the  charges  complained  of. 
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SPtTRLOCK  «.  West. 
(Supreme  Cawrt  of  Oeorgia,    January  9, 1888.) 

1.  Affbajv—Rbtibw  or  Btidbnob— Sutfioibnot  to  Support  Vjudiot. 

The  trial  ooiirt  has  no  discretion  to  set  aside  the  verdict  of  the  jury,  and  grant  a 
new  trial,  on  the  ground  that  the  verdict  is  not  sustained  bv  the  eiadenoe,  where 
there  is  a  decided  prepcmderanoe  of  the  testimony  to  support  it. 

9.  Kbw  Tbiait— Whxn  Qbantbd— Nbwlt-Disgovbbbd  Evipbnob. 

A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence  will  not  be 
granted  where  it  appears  that  the  witnesses  relied  on  reside  in  the  county,  and  are 
well  known  to  the  party  making  the  motion;  that  two  of  them  had  been  for  many 
years  his  tenants  and  employes;  that  their  evidence  would  have  been  cumulative 
and  corroboratory;  and  that  the  party  making  the  motion  had  not  used  diligence  in 
procuring  the  evidence  before  tiiaL 

Error  from  city  court  of  CarroUton;  Adahson,  Judge. 
Oscar  Reese  and  Reid  &  Shrow^  for  plaintiff  in  error.    Gordon  d  Broum 
and  Men  ell  (&  Cole»  for  defendant  in  error. 

Blandfobd,  J.  Spurloc*  sued  West  in  the  city  court  of  CarroUton.  In 
his  declaration  he  alleged  that  he  and  West  had  jointly  purchased  a  certain 
tract  of  land  known  as  the  "Mill  Property,"  and  situated  in  the  town  of  Car- 
roUton, from  two  men  named  Camp;  that  the  trade  was  made  by  West,  West 
having  insisted  that  he  should  be  allowed  to  make  it,  as  he  was  better  ac- 
quainted with  the  Camps  than  Spurlock  was,  and  that  he  was  going  to  get 
the  pr<^rty  as  cheaply  as  he  could.  Each  was  to  pay  half  of  the  purchase 
money.  He  alleged  that  West  represented  to  him  that  he  had  given  $1,400 
for  the  property,  when  in  fact  he  had  only  given  $1,100;  that  he  (Spurlock) 
paid  $700.  his  half  of  the  $1,400,  which  was  $150  more  than  he  was  bound  to 
pay  under  the  arrangement  he  had  made  with  West ;  and  for  this  sum  of 
$150  the  suit  was  brought.  The  Jury  found  for  Spurlock,  and  West  made  a 
motion  for  a  new  trial,  which  was  granted.  To  this  grant  of  a  new  trial 
Spurlock  excepted,  and  brings  the  case  here  for  review. 

1.  On  the  trial  of  the  case,  Spurlock  testified  to  the  fact,  alleged  in  the  dec- 
laration, that  under  his  arrangement  with  West  the  land  was  to  be  purchased 
for  them  jointly.  West  denied  this,  and  testified  that  he  was  to  buy  the  land 
at  whatever  price  he  could  buy  it  for,  and  Spurlock  was  to  pay  him  $700  for 
a  half  interest.  He  also  testified  that  he  swapped  for  this  property  a  place  in 
Carroll  count v  known  as  the  "Pitts Place."  The  consideration  stated  in  the 
deed  is  $1,400,  and  it  is  shown  by  the  Camps  that  West  requested,  when  they 
were  going  to  the  court-house  to  execute  the  deed,  that  the  consideration  should 
be  so  stated.  The  Camps  also  testified  that  it  was  not  true  that  they  took  the 
Pitts  place  from  West  in  exchange  for  this  property,  but  that  he  paid  them 
$400  in  cash,  and  gave  his  notes  for  the  remainder, — one  for  $^0O,  and  the 
other  for  $300;  making  altogether  the  sum  of  $1,100.  It  was  further  shown 
by  the  testimony  that  West  gave  a  bond  for  titles  to  the  Pitts  place  to  the 
Camps,  conditioned  to  make  title  when  two  $500  notes  made  by  the  Camps  to 
him  were  paid.  West  testified  that  these  two  $500  notes  were  given  to  him 
by  the  Camps,  not  for  the  Pitts  place,  but  for  a  loan  of  $800.  The  Camps  de- 
nied this.  They  said  that  the  two  $500  notes  were  given  for  the  Pitts  place, 
and  that  they  surrendered  to  West  the  $300  note  which  he  had  given  them 
for  the  Mill  property.  They  were  to  pay  $1,800  for  the  Pitts  place.  They 
paid  $300  to  West,  and  the  $300  note  which  he  had  given  to  them,  and  they 
traded  off  the  other  $400  note.  Looking  at  the  facts  of  this  case,  it  is  very 
strange  that  if  he  (West)  made  an  exchange  of  the  Pitts  place  for  the  Mill 
.property,  he  should  have  given  his  bond  for  title  to  the  Pitts  place  when  the 
two  $500  notes  were  paid.  He  ought  to  have  made  a  deed  to  the  place.  He 
was  paid  for  it,  according  to  his  own  theory,  and  these  two  outstanding  $500 
notes  were  given  for  the  Icun  of  $800  in  money,  which  had  nothing  to  do  with 
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the  purchase  of  the  Pitts  place,  or  the  purchase  of  the  Mill  property,  according 
to  his  theory.  But  the  fact  that  be  gave  this  bond  to  make  title  wh^n  the 
two  $500  notes  were  paid  is  against  his  theory,  and  his  statement  as  to  the 
truth  of  the  case.  It  is  the  peculiar  province  of  the  jury  to  weigh  the  testi- 
mony of  the  witnesses,  and  to  pass  upon  their  credibility.  They  weighed  the 
testimony  of  this  witness,  and  they  found  in  favor  of  Spurlock.  For  a  court 
to  intervene  upon  the  ground  that  the  jury  had  given  criedit  to  the  wrong  wit- 
ness would  be,  it  seems  to  me,  to  do  away  with  trial  by  jury  entirely.  There 
would  be  no  use  for  a  jury;  it  would  be  an  utterly  useless  piece  of  machinery. 
The  verdict  of  the  jury  in  this  case  is  not  only  sustained  by  the  testimony,  but 
by  the  overwhelming  preponderance  of  the  evidence.  That  being  true,  we  con- 
clude that  the  court  below  had  no  discretion  to  grant  a  new  trial  in  this  case 
on  the  ground  that  the  verdict  was  not  sustained  by  the  evidence. 

2.  There  are  some  special  grounds  in  the  motion  for  a  new  trial;  one  of 
which  is  that  the  declaration  is  not  sufficient,  and  that  the  court  erred  in  over- 
ruling the  demurrer  thereto.  We  think  he  did  right  in  overruling  the  de- 
murrer. It  is  true  that  the  declaration  is  not  very  technical,  but,  according 
to  the  rules  of  pleading  in  this  state,  it  sets  forth  fully  and  distinctly  the 
plaintiff's  cause  of  action. 

3.  There  was  also  an  amendment  to  the  declaration,  which  was  objected  to, 
on  the  ground  that  it  Introduced  a  new  cause  of  action.  We  think  the  court 
did  right  to  overrule  that  objection.  The  amendment  introduced  no  new  cause 
of  action,  but  was  merely  an  amplification  of  the  original  cause  of  action  as 
set  forth  in  the  declaration.  But  at  all  events  the  declaration  was  sufficient 
without  the  amendment. 

4.  There  are  complaints  that  the  court  failed  to  give  certain  matters  in 
charge  to  the  Jury,  but  the  record  shows  that  the  court  was  not  requested  to 
charge  in  the  way  and  manner  desired. 

5.  There  is  a  further  ground  as  to  the  newly-discovered  evidence  of  three 
persons.  They  proposed  to  show  by  two  of  these  witnesses  that  the  Camps 
went  into  possession  of  the  Pitts  place  shortly  after  the  trade  for  the  Mill 
place,  in  order  to  sustain  West's  theory  that  the  Mill  place  was  purchased  by 
exchanging  it  for  the  Pitts  place,  and  by  the  other  witness  they  proposed  to 
show  that  two  of  Spurlock's  witnesses,  the  two  Camps,  admitted  to  this  wit- 
ness that  they  had  given  t^e  Mill  place  for  the  Pitts  place.  These  witnesses 
all  resided  in  the  county,  and  were  known  to  West.  Two  of  them  lived  on 
the  Pitts  place,  and  they  had  worked  for  West  a  number  of  years.  He  could 
not  have  been  ignorant  of  what  they  knew  about  the  case.  He  showed  no 
diligence  whatever  in  procuring  their  testimony  before  the  trial  of  the  case, 
and  we  think  that  in  all  cases  it  should  appear  that  some  amount  of  diligence 
was  exercised  to  procure  the  testimony  of  the  witnesses  before  the  trial.  That 
is  the  time  for  diligence  to  be  shown;  and,  wherever  they  fail  to  show  that 
they  made  an  effort  to  discover  the  testimony  before  the  trial,  this  ground  of 
the  motion  will  not  be  very  favorably  e.ntertained  by  this  court. 

We  do  not  think  the  judge  ought  to  have  granted  the  motion  for  a  new  trial» 
and  we  reverse  the  judgment. 

(80  Oa.  96) 

Almand  0t  ah  «•  ScoTT  et  aJ. 
(Supreme  Covrt  of  Georgia,    January  20,  1S88.) 

LAin>LORD  AND  TENANT— LiBN  FOB  SUPPLIBS— PRIORITY  OF  JUDOMBNT  LiSK. 

A  tenant  agreed  to  pay  as  rent  one-third  part  of  the  cotton  and  one-fourth  part  of 
the  com  raised  on  the  land,  and  it  was  verbally  agreed  tliat  the  entire  crop  was  to 
be  and  remain  the  property  of  the  landlord  untu  the  debt  for  suppUes  to  be  furnished 
the  tenant  by  the  landlord  was  entirely  paid  off.  A  judgmentoreditor  of  the  tenant, 
at  the  time  said  contract  was  made,  subsequently  sued  out  a  JLfcu,  and  caused  it  to 
be  levied  upon  a  bale  of  cotton,  as  the  property  oi  the  tenant.  HelcL  that  the  verbal 
agreement  Detween  the  tenant  and  landlord  would  not  protect  the  landlord  against 
the  lien  of  the  judgment. 
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Error  from  superior  court,  Rockdale  county;  Botnton,  Judge. 

J.  H.  and  1^.  M.  Almand  filed  tins  claim  in  the  superior  court  of  Bockdale 
county  against  Greorge  W.  Scott  &  Co.,  to  a  bale  of  cotton  levied  upon  by  de- 
fendants under  a  ft, /a.  issued  upon  a  judgment  against  J.  £.  Plunkett,  as 
the  property  of  Plunkett.  Upon  the  trial  the  property  was  held  subject  to 
the  levy.    Claimants  bring  error. 

A.  C.  McCaUa,  for  plaintiffs  in  error.  /•  Jf.  Glenn  and  /.  R»  Irwin,  for 
defendants  in  error. 

Simmons,  J.  It  appears  from  the  record  that  in  the  year  1885  K  M.  Al- 
mand rented  to  J.  E.  Plunkett  a  certain  tract  of  land;  that  Plunkett  was  to 
pay  for  the  rent  thereof  a  third  part  of  the  cotton  and  a  fourth  part  of  the 
com  raised  on  the  land,  and  that  the  entire  crop  was  to  be  the  property  of  J. 
H.  &  N.  M.  Almand  until  the  debt  created  for  supplies  furnished  to  Plunkett 
to  make  the  crop  on  the  land  rented  was  entirely  paid  off.  A  certain  bale  of 
cotton  raised  on  the  land  by  Plunkett  was  carried  by  him  to  the  warehouse. 
Before  it  was  weighed  it  was  seized  by  a  constable,  by  virtue  of  afl.fa.  in 
favor  of  George  W.  Scott  &  Co.  against  J.  E.  Plunkett,  as  the  property  of 
Plunkett.  Scott's  judgment  against  Plunkett  was  obtained  on  the  twentieth 
of  December,  1884,  and  the  renting  of  the  land  by  Plunkett  was  in  1885,  and 
the  levy  on  the  cotton  was  made  on  the  sixth  of  November,  1885.  Almand 
filed  a  claim  to  the  cotton.  At  the  trial  of  the  claim  case  in  the  superior  court, 
Plunkett  testified  in  favor  of  the  claimant  that  he  had  made  a  verbal  contract 
with  the  claimant  by  which  he  was  to  cultivate  the  land  of  the  claimant,  and 
pay  him  the  third  of  the  cotton  and  the  fourth  of  the  corn  crop  raised  on  the 
land,  and  that  the  entire  crop  raised  was  to  be  and  remain  the  property  of  the 
claimant,  for  supplies  to  be  furnished  by  him  to  make  the  crop.  The  claim- 
ant furnished  the  supplies,  and  the  witness,  as  their  tenant,  delivered  the  bale 
of  cotton  levied  on,  to  go  on  the  debt  for  supplies.  It  did  not  f  uily  pay  off  the 
debt.  The  cotton  was  raised  on  the  rented  land.  The  claimant  testified  on 
his  own  behalf,  and  stated  that  he  rented  the  land  to  Plunkett,  and  that 
Plunkett  was  to  pay  a  third  and  a  fourth  of  the  crop  raised  on  the  land  as 
rent,  and  the  entire  crop  raised  was  to  be  the  property  of  the  claimant  until 
the  supply  debt  furnished  to  Plunkett  to  make  the  crop  on  the  land  rented 
was  entirely  paid  off.  The  jury,  under  the  charge  of  the  court,  found  the 
property  subject.  A  motion  for  a  new  tiial  was  made,  and  was  overruled  by 
the  court,  and  the  claimant  excepted. 

The  third  ground  of  the  motion  was  the  principal  one  insisted  upon  before 
as  for  reversal  of  the  case.  It  was  that  the  court  erred  in  charging  the  jury: 
''If  you  find  that  J.  E.  Plunkett  raised  the  cotton  in  controversy,  and  had  it 
in  his  possession  after  the  rendition  of  the  judgment  from  which  the^./a. 
issued,  and  you  find  that  he  was  the  tenant  of  the  claimant  during  the  year 
in  which  the  cotton  was  raised  on  the  land  on  which  it  was  raised,  as  tenant, 
under  a  contract  of  rent  by -which  he  agreed  to  pay  an  agreed  part  of  the 
crop  for  rent,  then  you  would  be  authorized  to  find  the  property  subject,  and 
if  you  should  find  that  it  was  agreed,  at  the  time  of  the  renting,  that  all  the 
crop  should  remain  on  the  land  as  claimant's  property,  this  would  not  author- 
ize you  to  find  the  property  not  subject." 

It  was  insisted  by  the  counsel  for  the  plaintiff  in  error  that  this  property 
was  not  subject  to  theft,  fa.  of  Scott,  because,  at  the  time  of  the  renting  of 
the  land  by  Almand  to  Plunkett,  a  verbal  contract  was  made  whereby  Plun- 
kett agreed  that  the  whole  crop  should  be  Almand 's  until  the  debt  which  he 
owed  Almand  for  supplies  to  make  the  crop  had  been  fully  paid  off  and  dis- 
charged, although  Scott's  judgment  was  older  than  the  contract  made  between 
Almand  and  Plunkett.  We  do  not  agree  with  him  in  this  contention.  The 
evidence  clearly  shows  that  the  relation  of  landlord  and  tenant  existed  be- 
tween Almand  and  Plunkett.    They  both  swore  that  Plunkett  rented  the  land 
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from  Almand  for  a  specific  rent.  The  land,  therefore,  was  in  possession  of 
Flunkett,  the  tenant,  and  not  in  Almand.  the  owner.  The  work  was  not  done 
under  Almand* s  superintendence  and  direction.  Almand  had  no  control  over 
the  land,  and  the  crop  made  on  the  land  was  not  to  go  inpayment  to  Flunkett 
for  his  labor  in  making  the  crop.  It  was  a  contract  for  rent,  and  not  a  bar- 
gain to  crop.  He  was  therefore  not  a  cropper,  as  defined  in  Appling  y.  Odom, 
46  Ga.  583,  and  in  Sims  v  Dorsey,  61  Ga.  488,  but  was  a  tenant.  The  rule 
seems  to  be  that  where  the  landlord  furnishes  the  land  and  supplies,  and  other 
things  of  that  sort,  and  keeps  general  supervision  over  the  farm,  and  agrees 
to  pay  a  certain  portion  of  the  crop  to  the  laborer  for  his  work,  the  laborer  is 
then  a  cropper,  and  judgments  or  liens  cannot  sell  his  part  of  the  crop  until 
the  landlord  is  fully  paid;  but  where  there  is  a  renting,  and  the  relation  of 
landlord  and  tenant  exists,  an  older  judgment  will  subject  the  renter^s  crop, 
although  the  landlord  may  have  a  contract  with  the  tenant  in  which  it  is 
stipnlated  that  the  crop  is  to  be  the  landlord's  until  the  debt  for  supplies  is 
paid  off.  If  the  landlord  wishes  to  protect  himself,  the  law  gives  him  a  lien 
for  supplies  in  preference  to  the  older  judgments  and  liens,  and  he  must  take 
this  lien  and  foreclose  it  in  order  to  protect  himself.  A  verbal  contract  with 
his  tenant  that  the  crop  shall  belong  to  him  until  his  debt  for  supplies  is  paid, 
will  not  protect  him  against  older  liens  or  judgments.  Wadley  v.  WUliamt, 
75  Ga.  272;  2  Tayl.  Landl.  &  Ten.  §  474.  We  therefore  think  there  was  no 
error,  under  the  facts  disclosed  by  this  record,  in  the  charge  of  the  court  com- 
plained of,  and  that  the  verdict  is  amply  sustained  by  the  evidence. 
Judgment  affirmed. 

^^^  ^^  ^^  Simmons  v.  State. 

(Suprevne  Court  of  Qeorgicu    January  20, 1888.) 

1.  HOMICIDB— DeFBNSB  OF  CJONSPIKACT— FOUNDATION  FOB  BviDBNGB. 

In  the  trial  of  an  indictment  for  mnrder,  when  there  had  been  no  evidence  of  a 
conspiraQv,  defendant,  to  prove  1^  offered  to  show  that,  after  the  first  shot  by  him, 
one  with  deceased  struck  him,  and  another  shot  at  him.  Held,  that  it  was  properly 
refused.! 

8.  BaMB— GONSPIRAOT  AS  DBFENSB— FOUNDATION  FOB  INSTRUCTION. 

In  the  trial  of  an  indictment  for  murder,  when  there  was  no  evidence  of  a  oonaplr- 
aoy,  an  instruction  that  if  there  was  a  conspiracy  to  kiU  or  injure  defendant,  and 
they  were  about  to  do  so,  and  defendant  so  believed,  or  had  reason  to  so  believe,  he 
had  a  right  to  kill  deceased,  was  properly  denied. 
8.  Samb— Proof  of— Suffioibnct. 

Where  the  evidence  showed  that  at  the  time  of  the  h(nnicide,whne  mutual  threats 
had  been  made,  defendant,  without  provocation,  shot  deceased,  who  was  in  a  large 
room  with  him  and  some  20  others,  with  his  hands  in  his  pockets  and  his  gun  by  lus 
side,  a  verdict  of  murder  will  be  sustained. 

Error  from  superior  court,  Monroe  county:  Botnton,  Judge. 
One  Simmons  was  indicted  for  murder,  found  guilty,  and  brings  error. 
T.  B.  Cahaniss,  (by  Harrison  A  Peeples,)  for  plaintiff  in  error.    Clifford 
Anderson,  Atty.  Gen.,  and  Bmett  Momaok,  Sol.  (}en.,  for  the  State. 

Simmons,  J.  Simmons  was  indicted  for  the  crime  of  murdert  in  Monroe 
superior  court,  and  on  the  trial  the  jury  found  him  guilty,  with  a  recommen- 
dation to  imprisonment  for  life.  He  made  a  motion  for  a  new  trial,  upon  the 
several  grounds  contained  therein,  which  was  overruled  by  the  court,  and  he 
excepted.  The  tirst  and  second  grounds  are  the  usual  ones, — ^that  the  verdict 
was  contrary  to  the  evidence,  and  without  evidence  to  support  it.  The  third 
and  fourth  grounds  are  the  main  ones  relied  upon  here  for  a  reversal  of  the 
judgment  of  the  court  below,  and  are  as  follows:  "(3)  Because  the  court 
erred  in  refusing  to  allow  defendant's  counsel  to  prove  that,  subsequent  to 

*  See,  also,  Spencer  v.  State,  (Ga.)  3  8.  £.  Rep.  661.  As  to  what  constitutes  a  oonapir- 
aoy,  see  the  Anarchists*  Case,  (111.)  12  N.  £.  Rep.  865,  and  note. 
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the  first  fire  of  tbe  pistol  of  the  defendant^  be  was  struck  with  a  stick  in  the 
hands  of  Simon  Franklin,  who  was  present  in  company  with  the  deceased  at 
the  time  of  difficulty,  and  during  the  progress  of  the  same;  and  that  said  blow 
was  struck  before  the  killing  of  the  deceased  occurred,  and  before  the  end  of 
the  difficulty.  (4)  Because  the  court  erred  in  refusing  to  allow  defendant's 
counsel  to  prove  that,  after  the  firing  of  the  pistol  at  deceased,  one  Reynolds, 
who  was  in  company  with  deceased  at  the  commencement  of  and  during  the 
progress  of  the  difficulty,  fired  a  pistol  at  defendant;  the  object  of  said  testi* 
mony  in  this  and  tl^e  foregoing  being  to  show  that  there  was  conspiracy  be- 
tween the  deceased,  said  Simon  Fnu&lin,  Beynolds,  and  others  at  that  time  to 
take  the  life  of  or  to  commit  a  felony  upon  the  person  of  said  defendant.  ** 

1.  Counsel  for  the  plaintiff  in  error  insist  that  the  court  erred  in  refusing 
to  aUow  the  defendant  to  prove  that,  subsequent  to  the  first  firing  of  the  pis- 
tol by  the  defendant,  he  was  struck  with  a  stick  by  Franklin ;  and  in  refusing 
);o  allow  the  defendant  to  prove  that,  after  the  firing  of  the  pistol  by  the  de* 
fendant  at  the  deceased,  Beynolds,  who  was  in  company  with  the  deceased  at 
the  commencement  and  during  the  progress  of  the  difficulty,  fired  a  pistol  at 
the  defendant;  the  object  of  the  testimony  being  to  show  that  there  was  a 
conspiracy  between  the  deceased  and  these  persons  to  take  the  life  of  the  de- 
fendant, or  to  commit  a  felony  upon  him.  If  that  was  the  object  of  the  testi- 
mony, we  think  the  court  did  right  in  rejecting  it.  Up  to  that  point  in  the . 
trial  there  was  no  evidence,  nor  even  a  hint  of  evidence,  that  there  was  a  con- 
spiracy between  the  deceased  and  these  persons.  The  acts  sought  to  be  proved, 
by  themselves,  could  not  establish  a  conspiracy.  Franklin  had  a  right,  under 
the  law,  to  knock  Simmons  down,  in  order  to  prevent  him  from  kiUing  Mat- 
thews. If  he  knocked  him  down  to  prevent  a  murder,  it  was  a  legal  act.  For 
the  same  reason,  Beynolds  had  a  right  to  shoot  at  Simmons.  These  acts, 
therefore,  by  themselves,  would  not  have  established,  or  tended  to  establish, 
a  conspiracy  between  the  deceased  and  Franklin  and  Beynolds.  As  far  as  ap- 
pears from  the  facts  recited  in  these  grounds  of  the  motion,  they  were  legal 
acts.  Simmons,  it  will  be  seen,  had  already  fired  upon  the  deceased.  Whether 
his  first  shot  caused  the  mortal  wound,  or  whether  it  was  caused  by  the  second 
or  third,  the  evidence  does  not  disclose.  And,  as  said  before,  the  striking  of 
Simmons  by  Franklin,  and  the  shooting  at  him  by  Beynolds,  after  he  had  fired 
tbe  first  shot,  would  not  establish  a  conspiracy  without  more,  and  would  not 
tend  to  illustrate  the  guilt  or  innocence  of  Simmons.  If  the  court  had  been 
asked  to  admit  the  proof  of  these  two  acts  as  part  of  the  res  gestce,  doubtless 
he  would  have  done  so;  but  it  will  be  observed  that  the  complaint  in  the  mo- 
tion for  a  new  trial  does  not  put  it  upon  that  ground,  but  upon  the  ground  of 
a  conspiracy;  and  for  that  purpose,  as  we  have  said  before,  we  do  not  think  it 
was  admissible  testimony. 

2.  The  evidence  as  disclosed  in  the  record,  in  our  opinion,  demanded  this 
verdict  from  the  jury.  It  shows  that  while  there  was  bad  feeling  between 
this  defendant  and  the  deceased,  and  while  mutual  threats  had  been  made  by 
each  against  the  other,  the  deceased,  at  the  time  of  the  killing,  was  standing 
on  the  opposite  side  of  tbe  room, — a  room  16  by  18  feet  in  size,  with  25  or  30 
people  therein, — with  his  hands  in  his  pockets,  and  his  gun  setting  upon  the 
floor  and  leaning  against  his  side,  making  no  movement,  gesture,  or  threat, 
and  that  this  defendant,  without  any  provocation  at  the  time,  deliberately  drew 
his  pistol,  and  shot  and  killed  him.  The  evidence  does  not  disclose  a  single 
fact  occurring  at  that  time  to  justify,  or  even  to  mitigate,  the  offense,  but,  on 
the  other  hand,  shows  a  willful  and  premeditated  intention  to  take  the  life  of 
Matthews.  There  was  nothing  occurring  at  the  time  to  excite  the  fears  even 
of  a  coward,  much  less  the  fears  of  a  man  of  reasonable  courage. 

3.  There  was  no  error  in  the  refusal  of  the  court  to  give  in  charge  the  re- 
quest set  out  in  the  fifth  ground,  viz.,  that  "if  the  deceased  and  others  con- 
spired or  had  an  understanding  that  a  quarrel  should  be  raised  for  the  pur- 
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pose  of  either  killing  or  injuring  the  defendant,  and  they  were  on  Uie  eve  of 
80  doing,  and  the  defendant  had  reasonable  fears  for  so  believing  or  fearing, 
he  had  a  right  to  kill  the  deceased.  *  *  *"  It  will  be  observed  that  this 
request  asserts  the  right  of  the  defendant  to  kill  another  if  he  believed  or 
had  reasonable  fears  that  others  had  conspired  or  had  an  understanding  that 
a  quarrel  should  be  raised  for  the  purpose  of  either  killing  or  injuring  him. 
The  Code  in  defining  the  act  of  self-defense,  does  not  justify  the  killing  of 
another  by  one  who  believes  or  has  grounds  to  fear  that  he  will  be  iffkjwred; 
certainly,  no  one  will  contend  that  it  is  justifiable  to  take  life  to  prevent  a 
small  injury, — an  assault  and  battery,  or  something  of  that  sort;  but  the  only 
justification  upon  the  ground  of  self-defense  laid  down  by  our  Code  is  where 
one  "manifestly  intends  or  endeavors,  by  violence  or  surprise,  to  commit  a 
felony  on  person,  property,  or  habitation."  For  this  reason,  and  for  the  ad- 
ditional reason  that  there  was  no  evidence  of  a  conspiracy  or  an  understand- 
ing that  a  quarrel  should  be  raised  for  the  purpose  of  either  killing  or  injur? 
ing  the  defendant,  to  authorize  the  charge  requested,  the  court  did  not  err  in 
refusing  to  give  it. 

4.  As  to  the  complaint  set  out  in  the  sixth  ground,  the  judge  appends  his 
charge  on  the  subject  of  reasonable  fears  to  this  ground  of  the  motion,  and  we 
think  that  the  request  was  in  substance  given,  as  certified  by  the  judge. 
Judgment  aflirmed. 


(79  Oa.  528)  SiNOLBTON  t>.  GlAOK. 

(^preme  Court  ctf  <?eon7<a.    Janxtaxy  90, 1888.) 

lUHBIiOBD  AKD  TlNAlTT— LlEH  FOR  RXNT— I1O88  BT  DBUVEBT  OF  C3R0P. 

Cotton  delivered  to  a  landlord  as  rent  under  a  lease  for  a  plantation  is  not  soMeol 
to  an  execution  against  the  tenant,  under  act  Ga.  1884-85,  p.  91,  providing  that,  wnen 
so  received,  it  shaU  be  discharged*  of  lUl  Uens  against  the  tenant. 

Error  from  superior  court,  Putnam  county;  Jbnkins,  Judge. 

Mrs.  Singleton  claimed  certain  cotton  delivered  to  her  for  rent,  against 
Clack,  a  judgment  creditor  of  her  tenant*  who  had  levied  on  it.  Judgment 
for  Clack,  and  Singleton  brings  error. 

E.  A,  Jenkins,  (by  Harrison  dk  Peeples,)  for  plaintiff  in  error. 

Blandfokd,  J.  This  case  originated  in  the  county  court,  and  was  carried 
to  the  superior  court  by  certiorari.  Clack  was  a  general  judgment  creditor 
of  Dennis.  Mrs.  Singleton  rented  to  Dennis,  for  the  year  1886,  a  certain 
plantation  she  owned,  for  a  certain  number  of  pounds  of  cotton.  Dennis  de- 
livered to  her  the  cotton,  or  a  portion  of  it,  and  after  this  delivery  Clack 
caused  his  general  judgment  execution  to  be  levied  upon  the  cotton.  The 
county  court  held  that  it  was  subject  to  Clack's  judgment,  and  this  was 
affirmed  by  the  judge  of  the  superior  court.  We  think  this  was  manifest 
error.  The  act  of  December  22, 1884,  (Acts  1884-85,  p.  91,)  covers  this  case. 
It  is  there  expressly  enacted  that  where  the  landlord  stipulates  that  he  shall 
receive  for  the  rent  of  the  land  a  part  of  the  crop  raised  thereon,  and  the  ten- 
ant in  discharge  of  the  rent  turns  over  and  delivers  to  the  landlord  the  part  of 
the  crop  agreed  on,  "said  articles  so  turned  over  ^nd  delivered  shall  be  dis- 
charged from  the  lien  of  any  judgment,  decree,  or  other  process  whatsoever 
against  said  tenant."  See.  also,  the  case  of  Durdin  v.  Hill,  75  Ga.  228. 
Judgment  reversed. 

(TO  Ga.  747)  _  ,^  ^      , 

Gabtsb  t).  Penn  et  oZ. 

{Supreme  Court  of  Qeorffia.    Jannaxy  90, 1888.) 

1.  EzxGUTOBS  Aim  Admikistsatobs— Allowanob  or  DBMAKDe—PUUSHrflw 

A  declaration  read  as  follows:  ** Georgia,  to  the  Superior  Court  of  said  County, 
Jasper  County,  April  Term,  1S70,  Greeting:  Russell  J.  Brown  vs.  Berry  T.JHgl^, 
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Executor  of  the  EsttOe  of  Joseph  Perm,  Deceased.  The  defendant  \b  hereby  no- 
tified and  required  *  *  *  to  be  and  appear  at  the  next  superior  court  to  be  held 
in  and  for  said  county  on  the  fourth  Monday  in  April  next,  then  and  there  to  answer 
the  plaintift^s  demand  in  an  action  of  debt  on  two  promissory  notes,  a  copy  of  which 
is  hereunto  annexed,  as  ia  default  thereof  the  court  will  proceed  as  to  justice  shall 
appertain. "  Following  were  the  attestation  and  plaint£(f 's  signature.  Copies  of 
the  notes,  signed  by  Joseph  Penn,  were  attached.  Held  sulfident  to  authorize  a 
judgment  de  bonis  prtypriis^  afterwards  amended  to  de  testatoris^  under  Code  Oa. 
\  88S2,  requiring  the  charge  or  demand  to  be  distinctly  set  forth,  and  providing  that 
no  want  of  form  shall  cause  delay  if  that  article  is  substantially  oomplied  with, 
a.  Same. 

Held,  further,  that  an  amendment  marked  *<  Filed  **  by  the  derk  on  the  day  of, 
but  prior  to,  judgment,  the  executor  having  made  no  objection,  cured  any  defect  in 
the  declaration,  although  the  record  showed  no  order  allowing  such  amendment. 

3.  Same— DEiiAi7D8  Against  Estate— Sebvicb  Upon  Executor— Waivbb. 

On  the  back  of  the  declaration  was  written :  **!  acknowledge  due  and  legal  serr- 
ice,  and  waive  copy,  process,  etc.,**  with  the  signature  of  defendant  executor. 
Held,  that  such  writing  waived  a  copy  of  the  declaration  and  process  to  the  deo- 
laration. 

4.  Same— Claims  against  Estate— Pbioritt  or  Payment. 

Of  two  judgments  obtained  against  an  executor  upon  claims  of  equal  dignity  in 
the  distribution  of  the  estate,  one  has  no  priority  of  another  by  reason  of  Its  senior- 
ity; and  such  judgments  are  entitled  to  share  pro  rata  in  the  proceeds  of  lands  sold  ' 
under  execution  issued  upon  one  of  them. 

Error  fr(»n  superior  court,  Jasper  county;  Jenkiks,  Judge, 
Carter  and  Fanny  Penn  each  held  a  judgment  against  Digby,  executor  of 
Joseph  Penn,  deceased.  Certain  land  was  sold  under  a  ft.  fa,  issued  upon 
Mrs.  Penn's  judgment,  and  Mrs.  Carter  brought  a  rule  against  the  sheriff  and 
Mrs.  Penn  claiming  to  be  entitled  to  the  proceeds  of  the  sale  bv  reason  of  the 
seniority  of  her  judgment.  The  court  directed  the  money  to  be  paid  Mrs. 
Penn,  and  Mrs.  Carter  brings  error. 

F.  Jordan,  (by  Harrison  dk  Peeples,)  for  plaintiff  in  error.    No  appeanuioe 
for  defendants  in  error. 

Simmons,  J.  Joseph  Penn  died  some  years  prior  to  1869,  testate.  Berry  T. 
Digby  qualified  ashis  executor.  Digby  died  in  1879,  testate,  and  J.  T.  Lewis 
qualified  the  some  year  as  his  executor.  When  Joseph  Penn  died,  he  owed 
Stephen  A.  Penn  and  Russell  J.  Brown  certain  promissory  notes.  At  the 
April  term,  1870,  Brown  commenced  suit  on  his  notes,  and  obtained  a  }udg« 
ment  tliereon  at  the  August  term,  1872.  At  that  term,  and  before  judgment 
was  obtained,  he  amended  his  declaration;  the  amendment  being  the  form  pro- 
scribed in  Che  Code  for  suit  on  a  promissory  note.  Stephen  A.  Penn  sued  on 
his  notes,  and  obtained  judgment  at  the  August  tenH,  1873.  Stephen  A.  Penn 
died,  leaving  Fanny  Penn,  his  wife,  sole  heir.  Brown  died,  and  his  widow 
administered  on  his  estate.  In  the  distribution  of  the  estate,  she  got  this 
judgment  against  Joseph  Penn.  She  subsequently  married  Carter.  There 
were  entries  made  upon  each  of  the  fl,  fas.  so  as  to  keep  them  alive.  Mrs. 
Penn's  fi,  fa,  was  levied  on  a  certain  tract  of  land  in  Jasper  county  on  the 
seventh  of  December,  1880;  and  it  seems  from  the  record  that  the  land  was 
not  sold  untH  the  first  Tuesday  in  January,  1883,  and  Mrs.  Penn  became  the 
purchaser  at  the  sheriff's  Bale.  Mrs.  Carter  placed  her  ft.  fa.  in  the  hands  of 
the  sheriff,  and  claimed  the  money.  Her  judgment  and  fl.  fa.  were  found 
to  be  defective,  in  that  the  judgment  was  entered  up  against  Berry  T.  Digby» 
executor  of  Joseph  Penn,  and  not  against  the  goods  and  chattels,  lands  and 
tenements,  of  Joseph  Penn,  which  were  in  the  hands  of  the  executor  to  be  ad- 
ministered. At  the  April  term,  1883,  she  obtained  a  rule  against  the  execu- 
tor of  Digby  to  show  cause  why  the  judgment  should  not  be  amended,  and  be 
entered  up  de  bonis  testatoris.  No  cause  having  been  shown  at  the  October 
term,  1883,  the  judgment  was  so  amended.  Mrs.  Carter  brought  a  rule  against 
the  sheriff,  reciting  that  she  had  the  older  Judgment,  and  that  the  sheriff  re* 
fused  to  pay  the  money  arising  from  the  sale  of  the  land  of  Joseph  Penn  to 
v.4s.E.no.ll — 57 
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said  judgment.  Mrs.  Fenn  was  made  a  party  to  that  rule,  and  she  Joined  issae 
with  Mrs.  Carter*  and  claimed  that  she  was  entitled  to  the  money,  and  Mrs. 
Carter  was  not  entitled:  (1)  Because,  she  says,  at  the  time  the  said  land  was 
sold,  Mrs.  Carter  had  no  legal  fi,  fa,  nor  judgment  against  the  estate  of  Jo- 
seph Fenn.  (2)  That  if,  by  amendment  of  her  said  judgment  and  jl.  fa,  after 
the  sale  of  said  land,  the  defects  in  them  were  cured,  and  the  judgment  and 
Ji.  fa,  made  legal,  the  same  could  not  take  lien,  or  be  or  thereby  become  yalid. 
so  as  to  prevail  against  the  judgment  and  fi.  fa,  of  Mrs.  Fenn,  or  otherwise 
reach  said  fund.  (3J  Because  Mrs.  Carter's  judgment  and  fi.  fa,  were  void, 
and  could  have  no  force  or  effect,  because  the  judgment  was  founded  on  no 
suit,  there  being  no  legal  declaration  and  no  process  attached  to  said  suit;  nor 
did  Bigby.  the  executor,  waive  process.  Therefore  the  court  had  no  jurisdic- 
tion to  render  a  judgment  in  said  case.  (4)  Because  said  judgment  was  ren- 
dered at  the  term  to  which  the  only  declaration  that  was  filed  was  returnable; 
and  that  without  any  process  Issued,  or  waiver  of  process,  by  plea  or  other- 
wise. 

By  agreement  of  counsel,  the  presiding  judge  tried  the  case  without  the  in- 
^tervention  of  a  jury.  The  foregoing  facts  were  put  in  evidence  before  him. 
After  hearing  the  same,  he  directed  the  money  to  be  paid  upon  the^./a«.  of 
Mrs.  Fenn,  and  ruled  that  Mrs.  Carter's  judgment  and  ^. /a.  were  not  entitled 
to  any  of  the  funds.  The  main  questions  argued  before  us  are  (1)  as  to  the 
sufllciency  of  the  original  declaration  filed  by  Brown  against  Digoy ;  (2)  as  to 
whether  process  was  waived  by  Digby.  It  was  contended  by  counsel  for  the 
defendant  in  error  that  the  original  declaration  filed  by  Brown  was  void,  and 
that  the  amendment  filed  at  the  term  at  which  judgment  was  entered  up  was 
also  void,  because  there  was  nothing  to  amend  by.  The  following  is  a  copy 
of  the  original  declaration. 

''GEORaiA,  TO  THE  SlTFERIOB  COURT  OP  SAID  COUNTT,  JASPER  COUNTT, 

April  Term,  1870,  Greeting: 
*^ Russell  J.  Brown  vs.  Berry  T,  Bighy,  Executor  on  the  Estate  ef  Joseph 

PenUf  Deceased, 

''The  defendant  is  hereby  notified  and  required  personally  or  by  attorney  to 
be  and  appear  at  the  next  superior  court  to  be  held  in  and  for  said  county  ou 
the  fourth  Monday  in  April  next,  then  and  there  to  answer  the  plaintiff's  de- 
mand in  an  action  of  debt  on  two  promissory  notes,  a  copy  of  which  is  here- 
unto annexed,  as  in  default  thereof  the  court  will  proceed  as  to  justice  shall 
appertain. 

"Witness  the  Honorable Bobinson,  one  of  the  judges  of  the  superior 

courts  of  said  state,  this  December  81, 1869.  Bussell  J.  Brown." 

Copy  of  notes  sued  on: 

''MoNTiOELLO,  December  80, 1862. 

''One  day  after  date,  I  promise  to  pay  B.  J.  Brown  or  bearer  one  hundred 
and  eighty  14-100  dollars,  value  received. 

"  Witness  my  hand  and  seal.  Joseph  Fenn.  [l.  s.]" 

"$130.  By  the  first  day  of  January  next,  we  or  either  of  us  promise  to  pay 
B.  J.  Brown  or  bearer  one  hundred  and  thirty  d(dlars  for  the  hire  of  a  negro 
boy,  Tobe,  for  the  balance  of  this  year;  which  boy  we  are  to  furnish  2  suits  of 
winter  and  2  suits  of  summer  clothing,  two  blankets,  and  two  pairs  of  oboes 
and  one  wove  hat.  Joseph  Fenn. 

''February  4,  1861.  W.  B.  Barnes.** 

1.  The  Code  requires  that  the  "charge  or  demand**  of  the  plaintiff  shall  be 
"plainly,  fully,  and  distinctly"  set  forth,  "and  no  want  of  form  shall  be  cause 
of  delay  if  this  article  is  substantially  complied  with."  Code,  §  3392.  It 
will  be  seen,  by  reading  this  paper,  that  it  states  the  venue,  ia  addressed  to 
the  superior  court  of  the  connty,  stating  when  that  court  would  be  held,  calls 
on  the  defendant  to  appear  thereat,  and  answer  the  demand  of  the  plaintiff  in 
an  action  of  debt  on  two  promissory  notes,  and  annexes  thereto  a  copy  of  the 
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notes.  While  this  paper  Is  crudely  drawn,  and  Is,  in  substance,  in  the  form 
of  a  summons  in  a  jutttice's  court,  we  are  inclined  to  think  it  is  sufficient,  un- 
der our  Code,  to  authorize  a  judgment  to  be  entered  thereon.  The  defendant, 
upon  reading  the  paper,  w&uld  certainly  be  informed  that  suit  had  been  com- 
menced against  him  on  the  two  notes  which  had  been  given  by  the  testator. 
If  we  should  be  wrong,  however,  in  this  view,  we  bold  that  the  amendment 
filed  at  the  term  of  the  court  before  this  judgment  was  taken  cured  whatever 
defect  might  be  in  the  original  writ  It  is  true,  the  judge  who  tried  this  case 
below  seems  to  have  put  bis  judgment  on  the  ground  that  this  amendment 
was  not  allowed  by  the  court;  but  the  record  shows  that  it  was  marked 
^'Filed"  by  the  clerk  on  the  very  day  the  judgment  bore  date;  and,  while 
there  is  no  order  in  the  record  allowing  the  amendment  by  the  court,  we  think 
the  filing  of  it  before  the  judgment  was  sufficient,  especially  as  the  judge 
acted  thereon  by  awarding  a  judgment.  It  appears  from  the  record  that  the 
executor  representing  this  estate  is  still  in  li^,  and  the  record  does  not  dis- 
close that  he  made  any  objection  to  this  declaration,  or  the  judgment  entere4 
thereon. 

2.  The  next  objection  was  that  there  was  no  process  to  the  declaration  or 
amendment,  nor  waiver  thereof.  The  following  waiver  was.  on  the  back  of 
the  original  declaration:  ''I  acknowledge  due  and  legal  service,  and  waive 
copy,  process,  etc.  [Signed  by  Digby,  the  executor.]"  We  hold  that  this  was 
a  sufficient  waiver  oi  process  by  the  defendant.  It  waives  a  copy  of  the  dec- 
laration, and  waives  a  process  to  the  declaration;  and  the  words  **etc.,*'  in  the 
absence  of  anything  to  the  contrary,  mean,  in  our  opinion,  waiver  of  the  copy 
process  which  was  to  be  issued  by  the  clerk.  In  the  case  of  Reynolds  v.  Lyon, 
20  6a.  225,  these  words  were  held  to  be  sufficient:  "I  acknowledge  due  and 
legal  service  of  the  within  writ,  and  waive  copy  and  process." 

3.  The  declaration  and  amendment  being  sufficient  to  authorize  a  judgment, 
and  there  being  a  legal  waiver  of  process,  the  judgment  entered  was  sufficient 
to  prevent  the  statute  of  limitations  from  running  against  the  debt  owed  by 
Joseph  Penn  to  Brown;  and  the  amendment  of  the  judgment  making  it  read, 
*'de  bonis  testatoris, "  instead  of  **de  bonis  propriis, "  made  it  a  valid  judgment 
against  the  estate  of  Joseph  Penn. 

4.  Counsel  for  the  defendant  in  error  contend  that  the  amendment  thus 
made,  after  the  sale  of  the  property',  could  not  relate  back  to  the  original  judg- 
ment, so  as  to  participate  in  the  distribution  of  the  fund,  and  that,  if  it  was  a 
good  judgment,  after  amendment  it  only  took  lien  on  the  funds  from  the  date 
of  the  amendment,  and  therefore  Mrs.  Penn's  judgment  was  the  older,  and 
entitled  to  the  money.  The  error  into  which  the  counsel  and  the  court  be- 
low seem  to  have  fallen  was  in  giving  precedence  to  one  judgment  over  an- 
other. The  record  discloses  that  all  these  judgments  were  obtained  against 
the  executor  of  Joseph  Penn,  and  were  founded  upon  promissory  notes  given 
by  Joseph  Penn  in  his  life-time.  This  being  true,  one  judgment  has  no  pri- 
ority over  another,  whatever  its  date  might  be.  The  promissory  notes  on 
which  they  are  founded  were  of  equal  dignity  in  the  distribution  of  the  estate. 
Code,  §  2533,  subsec.  7.  If  they  were  of  equal  dignity  at  the  time  of  the  death 
of  the  testator,  a  judgment  on  one  before  the  other  did  not  give  the  first  judg- 
ment superiority.  '*  Judgments  obtained  against  the  administrator  after  the 
death  of  the  intestate  rank  no.  higher  than  the  demands  on  which  they  are 
founded."  Davis  v.  Smith,  5  Ga.  274.  In  this  case  Mrs.  Carter's  judgment 
is  a  year  older  than  Mrs.  Penn's;  but  we  hold,  for  the  above  reasons,  timt  her 

'judgment  ranks  with  Mrs.  Penn's.  This  fund  being  the  proceeds  from  the 
sale  of  lauds  belonging  to  the  estate  of  Joseph  Penn,  and  the  executor  never 
having  been  discharged,  and  still  representing  the  estate,  and  these  two  debts 
being  of  equal  dignity,  we  rule  that  they  should  share  pro  rata  in  the  distri- 
bution.   Judgment  reversed. 
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(79  €(a.  377) 

BUBNETT  V.  YOVCBk  €t  oL 

iSutfreme  Court  of  Qeorgia.    Januaiy  90»  1868.) 

AmAXr— D18MI88AI.  or  Bnx  Below— Bvfbot  or— PsnunnrABT  Isjuncnom. 

Where  a  bill  has  been  dlwnlfwed  by  the  oomplainaiit,  the  ocmrt  will  dimnl^  a  tafli 
of  exceptions  filed  by  complainant  to  obtain  a  review  of  an  order  denying  a  motioa 
for  a  preliminary  injunction. 

Error  from  superior  court,  Floyd  county. 

The  court  below  refused  the  application  of  Burnett*  the  complainant*  for  a 
temporary  injunction,  and  he  brings  error. 

Henry  Walker  and  Harrieon  dk  FeetpleSt  for  plaintiff  in  error.  Dabney  d 
F0UCIU9  tor  defendants  in  error. 

Clabke,  J.>  The  error  assigned  in  this  case  is  a  refusal  by  the  court  be- 
low to  grant  a  temporary  injunction.  Before  the  argument  was  conmienced 
here,  the  counsel  for  the  defendant  exhibited  a  transcript  from  the  record  ot 
that  court  showing  that  the  bill  had  there  been  dismissed  by  the  complainant, 
and  insisted  that  this  court  should  therefore  dismiss  the  bill  of  exceptions. 
The  counsel  for  complainant  admitted  thai  this  liad  been  done,  but  claimed 
the  right  to  proceed.  It  was  thought  at  the  time  best  to  hear  the  argument 
on  the  case  at  large  and  to  reserve  the  question  thus  raised.  Upon  consider- 
ation, we  are  satisfied  that  the  motion  of  the  defendant  ought  to  have  pre- 
vailed. 

The  only  matter  submitted  to  the  court  by  the  bill  of  exceptions  is  whether 
the  judge  erred  in  denying  the  interlocutory  injunction.  The  bringing  of 
this  question  here  did  not  transfer  the  whole  case.  The  bill  upon  which  this 
question  was  made  was  left  pending  in  the  lower  court.  In  the  several  cases 
where  this  court  held  that  before  the  act  of  1870  it  could  not  review  the  grant- 
ing or  refusing  of  an  interlocutory  injunction,  the  judgment  was  put  on  the 
ground  that  the  cause  was  still  thus  pending.  Mining  Co,  v.  Daois,  40  Ga. 
809,  315,  816;  Glass  v.  Clark,  41  Ga.  544,546;  Kaufman  y.Ferst,  55  Ga. 
852.  If,  as  seems  clear,  the  bill  was  yet  pending  in  the  superior  court,  the 
complainant  should  dismiss  it  by  an  order  of  that  court.  Ck)de,  §  8447.  Be* 
ing  dismissed,  it  would  follow  that  a  bill  of  exceptions  alleging  error  upon 
any  interlocutory  ruling  made  on  the  bill  must  likewise  go.  If  it  were  other- 
wise, this  court  would  be  in  a  position  where  it  would  make  a  decision  alto- 
gether nugatory.  An  injunction  ordered  by  it,  for  instance,  would,  in  such 
a  case,  be  ineffectual,  because  it  would  be  a  judgment  in  a  cause  which  bad 
ceased  to  exist    It  is  therefore  ordered  that  the  bill  of  exceptions  be  dismissed. 


(79  Qa.  620) 

Lanofobd  et  al,  o.  Lanqford  et  al. 

{aupreme  Court  of  Georgia.    December  3, 1887.) 

WniLs—CoirsTBUonoN— Codicil. 

A  testator  provided  by  his  will  that  his  children  should  share  eaoally.  By  a  ood- 
icU  he  provided  for  trustees  to  take  charge  of  the  share  of  a  daughter,  and,  ''if  she 
should  oeoome  a  widow,  the  said  trustees  should  pay  her  $500.  and  the  balance  to 
my  executors  for  distrioution. "  She  became  a  widow  before  his  death.  Held,  that 
the  children  should  share  equally  under  the  will. 

Error  from  superior  court,  Hall  county;  Wellborn,  Judge. 

Langford  and  others,  executors  of  Little  Berry  Hutchins,  deceased,  filed  a 
bill  against  Langford  and  others,  the  heirs,  to  obtain  the  construction  of  his 
will.    From  the  decree  the  executors  bring  error. 

8.  C,  Dunlap  and  Hotvard  Thompson^  for  plaintiffs  in  error.  H.  JST.  Perff 
and  M.  L,  Smith,  for  defendants  in  error. 

>  Blboklrt,  G.  J.,  being  disqualified,  Judge  Clabxb,  of  the  Atlantic  drooit,  was  w^ 
pointed  to  preside  in  his  stead. 
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Blandford,  J.  This  was  a  bill  exhibited  by  the  executors  of  Little  Berry 
Hutchins  against  the  legatees  in  his  will,  for  direction  and  construction  as  to 
certain  items  of  the  will.  The  court  gave  the  Instructions  as  prayed,  and 
made  a  decree.  None  of  the  legatees  excepted  to  the  decree,  but  the  executors 
themselves  sued  out  a  bill  of  exceptions,  and  brought  this  case  here.  The  de- 
cision they  complain  of  in  no  way  affected  them.  They  had  gotten  all  they 
asked  when  the  court  decreed  their  instructions;  and  it  is  a  question  we  do 
not  decide,  whether  they  had  any  light  to  sue  out  this  writ  of  error,  their  rights 
not  having  been  affected  by  the  decision  of  the  court  below.  The  fifth  and 
eleventh  items  of  the  will,  which  they  wish  construed,  are  as  follows: 

*'Item  5.  I  give  and  bequeath  to  my  daughter  Martha  Jane  McGormack,  all 
of  my  home  tract  of  land,  where  I  now  live,  subject  to  the  life-estate  of  my 
wife,  as  set  forth  in  the  third  item,  for  and  during  her  natural  life,  and  at  her 
death  to  revert  to  my  estate,  to  be  distributed  to  my  other  heirs  at  law.  Said 
home  tract  includes  all  of  lots  144,  128,  and  129,  In  the  8th  district,  which  I 
own,  and  which  I  value  to  Martha  Jane  at  forty-five  hundred  dollars.*' 

*'ltem  11.  I  direct  that  all  the  remainder  of  my  property  not  herein  be- 
queathed be  sold  by  my  executors  herein  nominated,  all  my  debts  due  me  col- 
lected, and  distributed  as  follows  among  my  heirs:  First,  to  make  all  equal, 
Including  the  accounts  charged  to  each  by  me  as  advancements;  second,  to 
count  the  valuations  herein  set  as  advancements,  and  the  remainder  distrib- 
uted equally,  share  and  share  alike,  to  Martha  J.  McCJormack,  Mary  M.  Owen, 
Sarah  A.  Langford,  Elizabeth  B.  Odell,  and  my  grandchildren,  the  children 
of  my  son  John  H.  Hutchins,  deceased.'' 

The  portion  of  the  codicil  upon  which  question  is  made  is  as  follows: , 
'*  Whereas,  in  the  fifth  item  of  said  will,  I  bequeathed  to  my  daughter  Martha 
Jane  McCormack  certain  lands,  and  equal  distributive  share  of  the  residue, 
now,  I  therefore  appoint  my  son-in-law  J.  C.  Langford,  and  T.  J.  Odell,  and 
my  grandson,  Wm.  B.  Hutchins,  trustees  to  take  charge  of  said  fund,  and  man- 
age the  same  for  her  use  and  benefit,  paying  to  her  the  annual  income  thereof, 
and,  if  she  should  become  a  widow,  for  said  trustees  to  pay  to  my  said  daugh- 
ter Martha  Jane  five  hundred  dollars,  and  the  balance,  if  any,  to  my  execu- 
tors, for  distribution  under  the  eleventh  item  of  said  will. " 

Martha  Jane  McCormack  became  a  widow  before  the  testator's  death.  The 
question  is  whether  he  intended  by  this  codicil  to  give  her  $500  more  than  the 
rest  of  his  children  or  not.  It  is  somewhat  doubtful  whether  he  so  intended. 
Another  question  is  whether  he  intended  by  this  codicil  to  give  her  less  than 
he  had  given  to  the  other  children, — whether  he  intended  that  she  should 
merely  take  $500,  and  that  all  the  balance  of  his  property  which  he  had  given 
her  before,  under  the  eleventh  item  of  the  will,  should  go  back,  to  be  distrib- 
uted among  his  other  children;  or  whether  he  merely  intended  by  thid  item 
that,  in  case  his  daughter  became  a  widow,  her  share  should  go  back,  and  they 
should  have  an  equal  division,  as  declared  by  the  eleventh  item  of  the  will. 
If  it  is  put  back  in  the  hands  of  the  executors  to  be  distributed  under  the  elev- 
enth item,  she  would  get  what  she  is  entitled  to  under  that  item;  it  could  not 
be  changed.  It  is  manifest  by  the  will  that  he  intended  to  make  his  children 
equal,  and  to  give  one  no  preference  over  another.  Equality  seems  to  have 
been  the  idea  he  had  in  his  mind.  We  think  the  equality  still  remained,  not- 
withstanding this  foolish  codicil  annexed  to  his  will.  The  court  below  held 
that  she  took  the  same  under  the  codicil,  as  under  the  eleventh  item,  inas- 
much as  she  was  a  widow  before  the  death  of  the  testator;  and  we  affirm  the 
judgment  of  the  court  below.  The  matter  is  in  some  doubt,  but  we  resolve 
it  in  favor  of  equality  among  these  children. 
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(79  G».  670) 

FiNDLET  et  al,  V,  HuLSET  et  ah 

{Swpreme  Covnt  of  Georgia, .  Deoember  8, 1887.) 

DuBBU— What  Ck>N8TiTnTB8— Execution  of  Dbsd. 

In  an  action  of  electment  defendant  claimed  title  under  a  deed  from  plaintiff.  It 
appeared  that  while  plaintiff  was  in  possession  defendant  purchased  the  land  at  sher- 
iff^ sale  under  an  execution  against  a  third  party,  and  then,  with  the  sheriff,  went  to 
plaintiff  and  threatened  to  turn  him  out  of  tiossession  unless  he  executed  the  deed  in 
question.  The  onlv  consideration  for  the  deed  was  that  plaintiff  should  have  the 
growing  crop.  Held,  that  the  deed,  heing  obtained  by  duress  and  fraud,  convoyed 
to  defendant  no  title  as  against  plaintiff. 

Error  from  superior  court,  Hall  county;  Wellbobn,  Judge* 
This  was  an  action  of  ejectment  brought  by  Halsey  and  others  against 
Findley  and  others.    Judgment  was  rendered  for  plaintiffs,  and  defendants 
moved  for  new  trial,  which,  being  refused,  the  defendants  bring  error. 

J.  B.  Bates  and  W.  B.  Bindley,  for  plaintiffs  in  error.  ^9.  C.  Dtmlap,  for 
defendants  in  error. 

Blandfobd,  J.  The  defendants  in  error  brought  their  action  of  ejectment 
against  the  plaintiffs  in  error  to  recover  50  acres  of  land,  the  south-west  comer 
of  a  certain  lot  situated  in  a  certain  district  of  Hall  county.  A  verdict  was 
rendered  in  favor  of  the  defendants  in  error;  and  thereupon  the  plaintiffs  in 
error  moved  for  a  new  trial  upon  several  grounds.  The  court  overruled  the 
motion  for  new  tri^,  and  this  is  the  error  complained  of  here. 

It  appears  from  the  record  that  Bebecca  Hulsey  went  into  possession  of  this 
land  in  the  year  of  18d6,  and  remained  on  it  until  she  died,  in  1873;  thai  the 
defendants  in  error  are  her  children,  and  were  residing  on  the  land  when  Find- 
ley,  tenant  in  possession,  together  with  one  Johnson,  (who  had  died  prior  to 
the  trial  of  this  case,)  purchased  the  land  at  sheriff's  sale,  under  an  execution 
against  one  Cochran;  that  Findley  took  the  sheriff,  who  was  his  brother,  to 
this  lot  of  land  upon  which  the  Hulseys  lived,  and  threatened  to  turn  them 
out  of  possession  unless  they  would  execute  and  deliver  to  him  a  certain  deed, 
conveying  aU  the  right,  title,  and  claim  that  they  (the  Hulseys)  had  to  the 
land  to  Findley  and  Johnson,  the  deed  covenanting  that  the  Hulseys  should 
give  up  this  land  at  any  time  Findlay  should  demand  it;  and  the  considera- 
tion of  the  deed  being  that  the  Hulseys  should  have  a  growing  crop  on  the 
land  which  they  had  raised  themselves;  that  the  Hulseys  made  this  deed, 
(which  was  put  in  evidence,)  and  that  Findlay  went  into  possession  of  the 
land;  and  that  whatever  possession  he  got  to  this  land  was  under  and  by  vir- 
tue of  the  deed  made  to  him  by  the  Hulseys. 

The  Hulseys  contend  that  this  deed  was  procured  by  duress  and  fraud. 
That  was  the  issue  made  upon  the  trial  in  the  court  below,  and  It  was  fairly 
submitted  to  the  jury  by  the  presiding  Judge.  We  think  the  evidence  is  clear 
and  unmistakable  that  this  deed  was  procured  by  fraud  and  duress,  and  is 
therefore  void;  and  that  Findley,  having  taken  this  deed  from  the  Hulseys, 
and  having  gone  into  possession  under  it,  thereby  admitted  a  prior  possession 
in  the  Huheys,  and  is  in  no  condition  to  dispute  their  prior  possesson.  The 
Hulseys  bad  a  right  to  recover  this  land  upon  their  prior  possession  against 
Findley,  who  obtained  possession  under  them  wrongfully  and  fraudulently. 

There  are  other  points  in  the  case  which  we  deem  it  unnecessary  to  no- 
tice, as  the  view  we  have  sUited  controls  the  case.  We  think  the  oourt  was 
right  in  refusing  a  new  trial,  and  the  Judgment  is  affirmed* 

(80  Oa.  114)  ChEEVES  V.  DANIELLT. 

{Sv/preme  Cov/rt  of  Georgia.    January  20, 1S88.)    . 

1.  NiouoBirca— OvBBVLOw— Pboximatb  Causb. 

Where  defendant  turned  the  water  from  a  creek  on  his  land  into  a  creek  flowing 
through  plaintiff's,  and  his  land  was  overflowed,  which  had  never  occurred  befora, 
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and  Ms  crop  was  injxmd.  it  waa  not  error  of  the  ooort  to  refaae  to  charge  the  Jury 
that  under  Code  Ga.  $  3073,  providing  that  if  **the  damages  are  oxdy  the  Imaginary 
or  possible  restdts  of  the  tortious  act,  and  other  contingent  circumstances  prepon- 
derate largely  in  causing  the  injurious  effect,"  defendant  was  not  liable,  a&hough 
beavers  and  uie  breaking  of  a  dam  may  have  assisted  in  causing  the  injury. 

Where,  by  changing  the  course  of  a  creek,  defendant  started  beavers  to  work 
damming  it  up  and  overflowed  his  neighbor's  land,  be  is  liable  f6r  the  injuries  re- 
sulting. 

8.  8a1»— OVXBFLOW— DiVIBTnrO  WATBR-Ck>UB8B. 

Where  defendant  diverted  a  water-course  into  a  different  channel,  and  thereby 
overflowed  plaintiff's  land,  it  is  not  error  in  the  court  to  refuse  to  instruct  the  jury 
that  every  man  has  the  rlgnt  to  protect  his  own  land. 

Enor  from  superior  court,  Monroe  county;  Botnton,  Judge. 

One  Danielly  sued  one  Cheeves  for  turning  the  water  of  a  creek  on  bis  land* 
Judgment  for  plaintiff,  and  defendant  brings  error. 

Baoan  d  Rutherford,  W.  D.  Stone,  and  T.  B.  Cahiness,  for  plaintiff  in 
error.    John  /.  Hall  and  Robert  L.  Bemer,  for  defendant  in  error. 

BLAin>FOBD,  J.  Danielly  brought  his  action  against  Cheeves  to  recover 
damages  for  and  on  account  of  Cheeves  having  turned  a  portion  of  a  stream 
of  water  known  as  "Yellow  Creek"  from  its  natural  flow,  by  digging  a  ditch 
from  a  point  just  opposite  his  (Cheeves')  land,  on  Yellow  creek,  to  a  point  on 
Tobesoftee  or  Big  creek.  Just  opposite  the  plaintiff's  land,  thereby  emptying 
the  waters  of  Yellow  creek  into  Tobesofkee  or  Big  creek,  and  causing  the 
latter  to  fill  up  with  sand  or  other  obstructions,  and  raising  the  water  of  the 
creek  so  that  the  lands  of  the  plaintiff  were  overflowed,  causing  him  great 
injuiy  and  damage.  The  Jury  found  a  verdict  in  favor  of  the  plaintiff  in  the 
court  below.  Cheeves  moved  for  a  new  trial  on  several  grounds.  The  motion 
was  overruled,  and  Cheeves  excepted. 

1.  The  main  ground  of  error  assigned  in  the  motion  for  a  new  trial,  and 
the  one  whiofa  was  chiefly  relied  on  before  us,  was  that  the  court  refused  to 
give  in  charge  section  8072  of  the  Code,  which  section  is  as  follows:  "If  the 
damages  are  only  the  imaginary  or  possible  result  of  the  tortious  act,  or.  other 
and  contingent  circumstances  preponderate  largely  in  causing  the  injurious 
effect,  such  damages  are  too  remote  to  be  the  basis  of  recovery  against  the 
wrong-doer.  The  principles  of  law  announced  in  this  section  of  the  Code  are 
very  dlf&cult  of  application  to  any  particular  case  or  given  state  of  facts;  and 
upon  the  question  of  their  application,  judges  of  the  same  court  and  of  the 
highest  courts  of  this  country  have  differed.  To  understand  this  section,  we 
think  it  is  necessary  that  it  should  be  construed  together  with  other  sections 
of  the  Code  immediately  connected  therewith.  Sections  3071  and  3073  are  as 
follows:  '*  •Direct'  damages  are  such  as  follow  immediately  upon  the  act 
done.  '  Consequential  *  damages  are  such  as  are  the  necessary  and  connected 
effect  of  the  tortious  act,  though  to  some  extent  depending  upon  other  cir- 
cumstances." "Damages  which  are  the  legal  and  natural  result  of  the  act 
done,  though  contingent  to  some  extent,  are  not  too  remote  to  be  recovered. 
But  damages  traceable  to  the  act,  but  not  its  legal  or  material  consequences, 
are  too  remote  and  contingent."  If  the  act  complained  of,  though  it  might  in 
some  degree  contribute  to  the  injury,  is  so  small  or  of  such  a  character  as 
would  not  of  itself  produce  the  injury,  aiid  is  of  itself  an  innocent  act,  and 
there  are  other  and  contingent  circumstances  which  greatly  preponderate  in 
producing  the  injury,  then  the  damages  cannot  be  recovered.  The  throwing 
of  a  grain  of  sand  into  a  creek  would  to  some  extent  cause  the  creek  to  dam 
up,  but  it  would  not  be  appreciable.  CM;her  and  contingent  circumstances 
would  be  so  great  as  to  make  whatever  damage  that  small  act  might  do  merely 
imaginary  or  possible. 

If  the  act  complained  of  produce  directly  the  damage,  however  small  that 
damage  might  be,  then  it  can  be  the  subject  of  recovery;  for  wherever  there 
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is  wrong  there  shall  be  a  remedy.  If  the  injury  is  produced  from  the  act 
complained  of,  and  can  be  traced  to  it  directly,  immediately,  reasonably,  and 
probably,  then  a  recovery  can  be  had. 

In  this  case  it  appears  that  Yellow  creek  was  turned  into  Tobesofkee  or  Big 
creek,  opposite  toDanielly's  land,  by  Oheeves;  that  it  had  never  flowed  into  it 
at  that  place  before,  but  that  a  portion  of  it  flowed  into  it  a  mile  or  more  be- 
low there;  that  shortly  after  this  creek  was  turned  in  at  the  point  opposite 
Danielly^s  land,  the  creek  commenced  filling  up  with  sand,  and  overflowed  his 
land;  that  it  had  never  done  so  before;  that  Danielly^s  land  thus  became  wet, 
and  he  was  in  consequence  unable  to  make  any  crops  upon  it,  and  thereby 
suffered  damage.  On  the  other  side,  it  was  contended  that  beavers  had  got 
to  working  there,  and  that  a  mill*dam  had  broken  above  that  point,  which 
caused  mud  and  aand  to  flow  in,  and  that  from  the  clearing  of  the  lands  op- 
posite to  Danielly's  sand  had  flowed  in  and  filled  up  the  creek.  It  may  have 
been  true  that  there  were  concurrent  causes  for  the  overflow  of  this  creek; 
that  the  beavers  dammed  it  up  to  some  extent;  and  that  the  flowing  in  of  the 
sand  from  adjacent  land,  and  the  breaking  of  the  mill-dam  above,  contributed 
in  some  degree  to  the  injiiry.  But  the  question  was  fairly  submitted  by  the 
court  to  the  jury,  and  the  court  left  it  with  them  to  say  whether  the  injury 
complained  of  was  or  was  not  traceable  to  the  act  of  Cheeves;  whether  his  act 
reasonably  and  probably  produced  the  injury  or  not.  And  the  court  further 
instructed  them  that  if  the  damage  was  caused  by  the  beavers,  or  the  wash- 
ing away  of  the  dam  above,  or  the  flowing  in  of  sand  from  stdjacent  land, 
there  could  be  no  recovery  by  the  plaintiff;  but  that  if  the  act  of  the  defend- 
ant caused  the  injury  or  any  part  of  it,  if  the  injury  was  consequential  upon 
it  so  that  it  could  be  traced  to  the  act  complainetl  of,  then  the  defendant  was 
liable  for  any  damage  caused  thereby.  We  think  this  is  the  law  of  the  case; 
and  we  think  that  the  court,  under  the  facts  of  this  case,  did  right  to  refuse 
to  give  in  charge  to  the  jury  section  8072  of  the  Code,  without  more,  because 
it  is  very  manifest  to  our  minds,  from  the  evidence  in  the  record,  tliat  the 
turning  of  Yellow  creek  into  Tobesofkee  or  Big  creek,  at  a  point  opposite 
the  lands  of  Banielly,  caused  some  of  this  injury;  that  the  injury  is  directly 
traceable  to  a  portion  of  it  at  least. 

2.  Again,  if  this  act  of  Cheeves,  in  turning  Yellow  creek  into  Tobesofkee 
creek,  put  other  causes  in  operation,  if  it  started  the  beavers  to  work  dam* 
ming  up  the  creek,  Cheeves  would  be  liable  for  the  damage  thereby  resulting. 
When  a  wrongful  act  puts  other  forces  in  operation,  which  are  natural  and 
which  the  act  would  reasonably  and  probably  put  in  motion,  the  party  guilty 
of  the  flrst  efficient  cause  will  be  responsible  in  damages  for  the  injury  proven. 
So,  if  a  man  sets  a  house  on  fire,  it  is  natural  and  reasonable  that  the  air  will 
carry  the  flames  to  an  adjacent  house,  and  from  house  to  house;  and  the  per- 
son who  wrongfully  or  negligently  sets  the  house  on  flre  is  responsible  for  all 
that  naturally,  reasonably,  and  legally  follows  from  his  wrongful  act  and  can 
be  traced  thereto.  If  he  puts  natural  forces  in  operation  which  produce  in- 
jury to  another,  and  which  would  not  liave  been  put  in  operation  but  by  his 
wrongful  act,  he  is  responsible  for  it,  and  ought  to  be  made  liable  for  it. 

3.  The  plaintiff  in  error  insisted  that  the  court  erred  in  refusing  to  give  in 
charge  to  the  jury  a  certain  statute  which  allows  every  man  to  protect  his 
own  land.  Every  man  has  a  right  to  protect  his  land,  without  any  statute  to 
that  effect;  but  he  must  do  it  in  such  a  way  as  not  to  injure  his  neighbor. 
If  he  injures  his  neighbor,  he  is  liable  for  it,  and  he  can  claim  no  protection 
from  the  statute.  In  other  words,  he  cannot  divert  a  water-course  into  a  dif* 
ferent  channel,  and  thereby  cause  his  neighbor  damage,  without  being  liable 
therefor,  and  we  do  not  uniderstand  that  the  legislature  ever  intended  by  this 
statute  that  a  man  should  do  this  without  being  responsible  for  damages  that 
might  ensue  from  his  act.  He  can  use  his  land  as  he  pleases,  but  must  so 
use  it  that  he  will  not  interfere  with  his  neighbor  or  his  rights. 
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4,  There  are  other  complaints  made  of  the  rulings  of  the  court  below.  Some 
of  the  grounds  the  court  refuses  to  approve,  and  we  will  not  consider  them; 
and  others,  which  he  does  approve,  are  immaterial.  We  have  looked  at  them 
closely,  and  scrutinized  them  carefully,  and  we  are  satisfied  there  were  no  ma- 
terial errors  committed  by  the  court.  We  think,  taking  the  whole  case  and 
all  the  evidence  in  the  record,  that  the  case  was  fairly  tried;  and  it  was  fairly 
submitted  to  the  jury,  upon  the  law  applicable  to  the  particular  facts  of  the 
case,  and  that  the  charge  was  peculiarly  applicable  to  the  facts.  While  the 
principle  of  law  laid  down  in  section  3072  of  the  Code  is  a  correct  principle 
abstractly,  yet  we  do  not  think  it  is  applicable  to  the  facts  of  this  case.  Upon 
this  subject  I  may  not  have  made  myself  clear,  for  the  reason  that  I  have  found 
it  difficult  to  understand  the  statute.  It  is  an  abstract  question,  and  courts 
have,  as  stated,  widely  differed  as  to  its  application:  but  we  have  given  it 
close  study  and  consideration,  and  the  conclusion  reached  is  the  best  we  have 
been  able  to  arrive  at    Judgment  affirmed. 


(80  Ga.  »4)  ^  ^  ^ 

GiLBBBT  t>.  Crystal  Fountain  Lodgb. 
(Supreme  Court  of  Georgia,    November  1, 1887.) 

Libel  jjxv  Slakdbr— Who  Liablb— Mutual  Aid  Association. 

An  action  for  slanderouB  words,  spoken  of  and  oonceming  the  plaintiif  by  a  mu- 
tual aid  association  of  which  he  was  a  member  when  the  aUeged  tort  was  com- 
mitted, will  not  lie  against  the  association  sued  as  a  partnership;  but  the  redress, 
if  any,  is  against  the  wrong-doers  in  their  individual  or  non-paj-tnership  capaoi^. 
Nor  does  it  make  any  difference  in  this  respect  that,  in  consequence  of  this  the 
slander,  the  plaintiff  was  suspended  from  the  benefits  of  membership  for  a  term  of 
years,  and  that  the  action  was  brought  pending  this  term  of  suspensloiL 

(SylUOytM  by  the  CawrU) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
George  T.  Fry  and  Broyles  &  Johnston,  for  plaintiff  in  error.    Hoke  Smith 
and  /.  R,  Whiteside,  for  defendant  in  error. 

Bleckley,  C.  J.  The  plaintiff,  a  minister  of  the  gospel,  (and  as  we  con- 
strue his  declaration,  a  most  worthy  and  upright  man,)  brought  complaint 
for  words  against  a  mutual  aid  association,  of  which  he  was  a  member,  alleg- 
ing the  uttering  by  that  association,  as  a  partnership,  (the  suit  being  against 
it  as  a  partnership,)  of  certain  words  imputing  to  him,  as  he  alleges,  the  of- 
fense of  obtaining  money  by  false  pretenses  from  the  association, — cheating 
and  swindling, — and  certain  other  words  importing  that  he  was  afflicted  with 
a  loathsome  and  contagious  venereal  disease.  He  alleges  that,  in  consequence 
of  the  use  of  these  words,  he  was  suspended  from  the  benefits  and  privileges  of 
the  association  for  fi  ve  years ;  and  he  lays  general  damages  in  a  large  sum  for  his 
grievances.  The  declaration  was  demurred  to;  the  demurrer  was  sustained, 
and  the  action  dismissed.  We  are  now  to  determine,  upon  this  writ  of  error, 
whether  there  is  a  cause  of  action  set  forth  in  the  declaration. 

If,  as  the  declaration  alleges,  the  association  was  a  partnership,  the  plaintiff 
was  a  member  of  it;  and,  after  diligent  search,  we  have  been  unable  to  dis- 
cover any  authority  supporting  the  theory  that  a  man  can  slander  himself, 
either  when  he  speaks  directly  as  an  individual,  or  when  he  speaks  indirectly 
through  a  partnership  of  ^hich  he  is  a  member.  Upon  principle,  jve  do  not 
see  how  he  could  charge  the  partnership  assets  with  the  damages  that  might 
be  recovered,  he  having  an  interest  in  the  assets  as  part  owner  of  the  same. 
'Not  can  we  see  how  he  can  escape  the  general  rule  that,  in  an  action  at  law 
against  a  partnership,  all  the  partners,  so  far  as  the  partnership  assets  sure  in- 
volved, must  be  defendants.  That  rule,  applied  to  this  case,  Would  require 
the  plaintiff  to  sue  himself.  The  equity  powers  of  the  court  cannot  be  in- 
voked to  overcome  this  obstacle,  for  a  court  of  equity  has  not,  nor  ever  had. 
Jurisdiction  to  decree  damages  for  defamation  or  slanden 
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Turning  from  the  remedy  to  the  wrong  itself,  there  is  much  doubt  whether 
the  facts  alleged  make  out  the  imputation  of  a  crime  or  misdemeanor.  In 
Becket  v.  Sterettt  4  Blackf.  499,  an  action  for  slander  brought  by  one  partner 
against  another,  who  had  charged  the  plaintiff  with  pilfering  money  oat  of 
the  partnership  store,  was  maintained,  the  court  holding  that  there  were  va- 
rious ways  in  which  money,  other  than  partnership  money,  could  be  stolen 
out  of  the  store;  and  it  must  be  intended,  (the  court  said,)  that  the  words  im- 
port the  stealing  of  something  as  to  which  the  plaintiff  could  be  a  thieL 
There  is  an  implication  in  this  that  a  partner  could  not  be  a  thief  in  respect 
to  the  partnership  assets;  and  here  it  was  the  assckslation  or  partnership  funds 
that  the  plaintiff  was  charged  with  procuring  by  misrepresenting  the  state  of 
his  health.  The  words  laid  imported  that  he  had  feigned  sickness  and  drawn 
relief  from  the  association  upon  a  false  pretext.  Had  he  done  so,  he  would 
have  gotten  assets  which  belonged  to  himself  jointly  with  the  other  members 
of  the  partnership,  and  it  is,  at  least,  doubtful  whether  getting  them,  though 
in  so  disreputable  a  way,  would  amount  to  an  offense  punishable  by  law. 
But  the  case  as  a  whole  cannot  be  ruled  upon  this  distinction,  because  the 
venereal  disease  was  not  a  partnership  malady;  that  was  individual  property. 

Whether  a  partnership  can  slander  anybody  might  formerly  have  admitted 
of  some  question ;  for  it  is  an  old  rule,  going  back  to  Groke's  reports, — per- 
haps further  still, — that  there  could  be  no  joint  action  against  several  persons 
for  oral  words.  The  courts  considered  that  if  two  uttered  the  same  words  si- 
multaneously, the  vocal  act  of  each  would  have  a  separate  identity,  and  be  an 
individual  act;  and  so,  actions  for  such  torts  ought  to  be  several,  and  not 
joint.  It  seems  there  was  finally  a  sort  of  judicial  acquiescence  in  the  theoiy 
that  a  slanderous  song,  chanted  In  concert  by  a  number  of  voices,  would  lay 
the  foundation  for  a  joint  action  against  all  the  musicians;  and  this  appears 
to  be  as  far  as  decisions  have  gone,  save  where  the  "new  orders'*  could  be 
cited.  That  defamatory  music  is  not  mere  melody^  but  may  be  treated  as  har- 
mony, is,  perhaps,  good  law.  On  principle,  we  can  think  of  no  reason  why 
a  partnership  might  not  slander  a  third  person  through  agents  or  members, 
authorized  and  empowered  to  defame  orally;  or  by  adoption  and  ratification, 
after  defamation  by  slanderous  words.  The  difficulty  in  the  present  case  is, 
not  alone  that  the  partnership  could  not  slander,  anybody,  but  that  it  could 
not  slander  a  member  of  the  firm,  he  being  so  united  to  the  partnership  that 
there  could  be  no  partnership  tort  that  would  not  involve  him  as  a  tort  feasor, 
and  he  could  not  be  both  agent  and  patient  in  the  infliction  of  an  injury. 
Gases  of  defamation  growing  out  of  jars  and  bickerings  among  the  members 
of  associations,  religious  as  well  as  secular,  are,  unfortunately,  too  numerous. 
Many  of  them  are  summarized  and  discussed  in  ShurUeff^Y.  Stevens »  51  Yt 
501,  itself  a  case  of  much  Interest,  and  quite  instructive  on  the  literature  of 
the  subject.  Such  actions  are  not  to  be  encouraged,  but  rather  discour^ied, 
and  we  are  not  sorry  to  mete  out  strict  law  against  them. 

The  declaration  enables  us  to  fix  with  certainty  that  the  grievances  com- 
plained of  were  committed  before  there  was  any  suspension ;  so  that,  even 
if  suspension  be  in  effect  expulsion,  the  plaintiff  was  not  suspended  at  the 
time  the  alleged  tort  was  perpetrated.    Judgment  affirmed. 

(80  oa.  174)  Henbt  et  ol.  V.  MoDamkl. 

{Supreme  Vawrt  of  Georgia.    December  8, 1S87.) 

EUoooNizAHOS— On  Two  Iin>ioTiCBNT9— FoaFBinmB. 

Where  a  person  enters  into  two  recognizances  for  his  appearance,— one  to  answer 
aa  indictment  for  false  swearing  by  affidavit;  the  other  to  answer  an  indictment  for 
forging  an  affidavit.— both  reoognizanoes  may  be  enfoxced  by  Judgment  of  forfeit- 
ure, whether  the  inoiotmenta  related  to  one  and  the  same  affidavit  or  not.  Appear- 
anoe  for  the  accused  is  preliminary  to  the  question  of  his  actual  guilt  or  iniiocfmne 
of  either  charge. 

{Sylldbiia  by  the  CouH.) 
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Error  from  superior  court,  Miltou  county;  Brown,  Judge. 
W,  M.  Sessions  and  Htdsey  <&  BaterriaUf  for  plaintiffs  in  error.    6^.  F* 
Goher,  Sol.  Gen.,  for  defendant  in  error. 

Blbcklby*  G.  J.  There  were  two  indictments  against  the  same  man, — 
one  for  false  swearing,  and  the  other  for  forgery.  On  each  of  these  a  reoo§^ 
nizance  was  given  by  the  same  obligors,  in  the  same  sum,  on  the  same  day. 
Default  of  appearance  occurred,  and  proceedings  were  taken  for  forfeiture. 
On  retur;i  of  the  writs  of  scire  foGias,  defense  was  made  in  one  of  the  cases, 
— the  one  relating  to  false  swearing;  which  defense  was  put  upon  the  ground 
that  the  same  affidavit  involved  in  that  indictment  was  the  subject-matter  of 
the  indictment  for  forgery.  The  substance  of  the  objection  was  that  one  and 
the  same  affidavit  could  not  be  forgery,  and  also  embody  a  false  oath  actually 
taken.  The  court  went  into  evidence  upon  the  question  as  to  whether  there 
was  one  affidavit  only  or  two,  and,  after  hearing  the  evidence,  overruled  the 
defense,  and  rendered  a  judgment  of  forfeiture  in  each  case;  and  one  of  these 
judgments  is  the  subject-matter  of  the  present  writ  of  error. 

We  hold  that  where  two  indictments  are  pending  against  the  same  individ- 
ual,—one  for  false  swearing,  and  the  other  for  forgery, — whether  predicated 
on  the  same  affidavit  or  not,  the  party  must  comply  with  the  terms  of  both 
recognizances;  and  the  question  as  to  his  guilt  or  innocence  in  either  case  is 
not  involved  upon  the  hearing  of  a  scire  faciae  to  forfeit  his  recognizance. 
Whether  a  man  be  innocent  or  guilty,  if  he  stands  indicted,  and  enters  into  a 
recognizance  for  his  appearance,  he  must  appear,  it  would  be  altogether  pre- 
mature and  Irrelevant  to  enter  into  the  question  of  Ills  guilt  or  innocence  upon 
the  preliminary  matter  of  his  appearance.  No  question  was  raised  on  the  legal 
sufficiency  of  either  indictment.  The  judge  decided  oorrectly;  and  that,  too, 
altogether  irrespective  of  the  extrinsic  evidence  that  was  heard  and  considered. 
Upon  the  face  of  the  proceedings,  no  other  judgment  than  one  of  forfeiture 
could  have  been  rendered  in  either  case.    Judgment  affirmed. 


f^  ^*  ^  Howard  v.  Mttnford. 

{9u/preme  Court  of  Qeoroia,    Deoember  7, 1887.) 

1.  AOOOUHT— MAWHBB  OV  SIjBBPUIO— PABnOULAltlTT. 

Whether  an  aocount  stipulated  to  be  filed  and  verified  by  aiBdavtt  should  «»- 
brace  details,  or  be  merely  a  statement  of  results  from  a  set  of  books  kept  by  double 
entry,  depends  on  the  use  for  which  it  was  intended.  If  intended  merely  to  serve 
as  a  iwsls  for  making  payment  ont  of  bank,  and  as  a  gaide  to  the  bankers  in  mak- 
ing suoh  payment,  they  not  having  to  sorutinize  the  particulars,  details  are  not  neo- 
essary. 

9l  aAJCB— VsannoAnov— AmDAViT. 

An  affidavit  verifying  an  aooount^  if  positive  and  oertain  so  far  as  the  aoooont 
goes,  is  not  rendered  the  less  so  by  the  affiant's  belief,  expressed  therein,  that  still 
more  is  due  him  thtm  the  balance  exhibited. 

8.  BiJfB— DsFOSTr  07  FuKD  TO  Satisft  Baianob— Right  to  Draw  ok, 

U  a  creditor  draw  from  his  bank  his  debtor's  money  as  a  payment  on  his  aooonnt, 
after  complying  with  the  oondiUons  on  whioh  it  was  deposited  to  be  so  drawn,  he 
is  not  liable  to  refund  it  in  an  action  for  money  had  and  received,  unless  it  be  shown 
that  he  committed  fraud  or  mistake  in  compl3ring  with  the  oonditions,  or  that,  upon 
a  last  and  true  accounting  between  the  parties,  he  cannot.  In  equity  and  good  oon- 
scaence,  retain  the  money,  and  the  burden  of  proof  is  on  the  plamtifl. 

4.  Nbw  Triai/— BmBV  or  Evidbkcb— Ambhi>mb»t. 

The  brief  of  evidence  is  amendable  at  the  hearing  of  the  motion  for  newtriaL 

{8yUabfu»  Ijy  the  Court.) 

Error  from  superior  court,  Bartow  county;  Fain,  Judge. 
R,  B.  Trippe  and  A.  S.  Johnson,  for  plaintiff  in  error.    T,  W,  d  J   W. 
Akin,  for  defendant  in  error.  .^ 
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Blecexet,  J.  Howard  brought  an  action  against  Munford  for  $2,500. 
The  declaration  contained  several  counts,  and  presented  two  aspects, — one, 
as  a  demand  for  money  had  and  received  for  the  use  of  the  plaintiff;  the  other, 
as  an  account  for  money  generally.  After  verdict  for  the  defendant,  the 
plaintiff  moved  for  a  new  trial,  on  about  30  grounds,  and  a  new  trial  was  de- 
nied. The  real  case,  though  expanded  in  the  record  to  great  bulk,  may  be 
condensed  into  a  few  paragraphs.  Howard  and  Chamberlin  were  indebted 
to  Munford,  and  turned  over  to  him  a  furnace,  with  its  appurtenances*  to  be 
operated  by  him  until  the  debt  should  be  paid  off  out  of  the  net. proceeds. 
The  expenses  were  chargeable  on  the  gross  proceeds.  The  operations,  after 
a  few  months,  ceased,  and  the  arrangement  was  abandoned  by  mutual  con- 
sent. Some  of  the  iron  was  on  hand  unsold,  and  it  was  not  known  how  the 
account  stood  between  the  parties,  or  would  stand  when  the  proceeds  of  that 
iron  were  applied  to  the  account.  It  was  understood  that  Howard  and  Cham- 
berlin (who  used  the  style  of  the  Rogers  Furnace  Company)  were  indebted 
in  some  amount  to  Munford;  how  much  was  uncertain.  To  secure  him 
against  loss,  Howard  deposited  $2,500  in  bank,  giving  him  an  order  for  it  on 
the  bankers,  which  they  accepted.  The  order  was  conditional,  and  specified 
the  terms  on  which  it  should  be  payable,  in  whole  or  in  part,  as  the  case 
might  be.  These  terms  were,  in  brief,  that  after  the  sale  by  Munford  of  the 
iron,  and  after  collecting  its  proceeds,  he  should  make  out  his  account,  ver- 
ify it  by  his  affidavit,  and  file  it  with  the  bankers,  and  thereupon  he  was  to 
be  paid  by  the  latter  the  whole  or  such'  part  of  the  $2,500  as  might  be  due 
him.  According  to  the  evidence,  he  complied  with  these  conditions,  if  the 
account  which  he  filed  with  the  bankers  was  such  an  account  as,  by  the  terms 
of  the  order,  was  in  the  contemplation  of  the  parties  when  these  terms  were 
agreed  upon  and  reduced  to  writing;  and  provided,  further,  that  his  affidavit 
verifying  the  account  was  sufficiently  definite  and  positive.  Both  these  ques- 
tions are  questions  of  law,  involving  simply  the  construction  of  writings, 
and  the  determination  of  their  legal  effect. 

1.  The  objection  urged  to  the  account  is  that  it  is  too  general;  that  it  ought 
to  be  a  bill  of  particulars, — a  fully-itemized  account;  a  detailed  transcript 
from  the  books, — whereas  it  is  but  a  trial  balance,  testing  the  books,  showing 
no  more  than  the  results  of  the  book-keeping  by  the  system  of  double  entry. 
Nevertheless,  it  shows  the  total  debits,  the  total  credits  from  the  proceeds 
of  the  iron,  and  the  balance  due. from  Howard  and  Chamberlin  (the  Sogers 
Furnace  Company)  to  Munford.  In  construing  the  terms  of  the  order,  we 
must  have  regard  to  the  purpose  for  which  the  account  was  Intended  to  be 
used.  It  was  to  be  filed  with  bankers,  merely  to  serve  as  the  basis  for  mak* 
ing  a  payment  by  them  on  a  conditional  order  which  they  had  accepted.  They 
were  not  to  scrutinize  or  examine  the  account,  for  its  verification  was  to  rest 
wholly  on  Munford's  affidavit.  They  had  no  use  for  the  particulars,  but  only 
for  the  general  result.  All  they  had  to  do  was  to  determine  that  it  was  an 
account,  and  that  it  was  supported  by  affidavit;  and  both  these  questions  they 
decided  affirmatively,  for  they  paid  out  the  whole  of  the  $2,500, — the  balance 
shown  being  more  than  that  amount.  They  were  parties  to  the  order  and  its 
conditions,  having  accepted  the  same,  and  may  well  be  supposed  to  have  un- 
derstood the  conditions  as  the  other  parties  understood  them.  Tliey  seem  to 
have  raised  no  question  as  to  whether  the  account  was  such  as  the  conditions 
called  for;  and  thus  we  have  the  construction  of  one  of  the  parties  to  the  in- 
strument, (and  the  most  disinterested  one,)  to  guide  our  own.  Had  the  ac- 
count been  intended,  not  for  bankers  to  pay  money  upon,  but  for  an  attorney 
to  bring  suit  on,  or  even  to  be  scrutinized  by  any  one  before  payment,  the 
items  would  have  been  material.  Had  Howard  himself  wanted  to  examine 
the  account  in  detail,  he  might  have  gone  to  the  books,  for  we  see  nothing  in 
the  record  to  indicate  that  the  books  were  not  accessible  to  him,  and  subject  to 
his  inspection.    Had  he  desired  to  have  a  full  transcript  of  them  filed  with  his 
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bankers,  he  might  so  have  declared,  instead  of  using  the  loose  term  "account. " 
We  think,  as  the  bankers  thought,  that  the  sense  in  which  this  term  was  used 
in  the  order  on  which  the  $2,500  now  sued  for  went  into  the  hands  of  Mun- 
ford  as  his  own  money  was  satisfied  by  the  document  filed  and  sworn  to.  Le 
Hoy  V.  Beard,  8  How.  468,  469. 

2.  We  also  think  the  affidavit  was  sufficient  in  all  respects.  It  was  positive 
in  everything  save  as  to  whether  there  might  not  be  more  really  due Munford 
than  appeared  in  the  account.  This  uncertainty  weakened  the  force  of  the 
affidavit  neither  morally  nor  legally,  but  rather  strengthened  it;  for  the  chance 
that  more  was  due,  whatever  that  chance  may  represent,  is  so  much  beyond 
the  full  certainty  expressed  in  the  affidavit  up  to  the  amount  claimed. 

8.  Our  conclusion  is  that  prima  facie,  according  to  the  papers,  the  money 
was  properly  drawn  from  the  bank,  and,  this  being  so,  that  the  burden  was 
upon  Howard,  in  order  to  recover  in  this  case,  to  show  that,  according  to  the 
true  state  of  the  accounts  between  the  parties,  he  was  not  indebted  to  Mun- 
ford when  the  action  was  brought,  or,  if  so,  not  to  the  extent  of  $2,500.  To 
make  this  appear  would  be  the  very  lowest  terms  upon  which  he  could  recover 
anything  on  account  of  this  money.  If  Mnnford*s  account,  though  conform- 
ing to  the  terms  of  the  order,  was  false,  either  by  fraud  or  mistake,  so  as  not 
to  entitle  him  to  the  whole  or  a  part  of  the  money  which  he  drew  from  the 
bank,  be  could  not,  in  good  conscience,  retain  it;  that  is,  he  could  not  retain 
any  of  it  if  none  was  due  him,  nor  the  whole  of  it  if  only  a  part  was  due;  and 
so  much  as  he  could  not  retain  would  be  held  by  him  for  Howard's  use,  and 
might  be  recovered  in  this  suit.  But  the  evidence,  as  a  whole,  fails  to  develop 
any  state. of  accounts  inconsistent  with  the  account  on  which  the  money  was 
drawn ;  and,  this  being  so,  Munford  holds  the  money,  by  Howard's  express 
warrant,  not  as  Howard's,  but  as  his  own,  and  the  verdict  rendered  by  the 
jury  was  a  legal  necessity,  whether  the  court  committed  any  error  on  the  trial 
or  not.  For  this  reason  it  is  enough  to  sanction  the  refusal  to  grant  a  new 
trial,  and  this  we  do. 

4.  On  the  question  of  practice  as  to  amending  the  brief  of  evidence  at  the 
hearing  of  the  motion  for  a  new  trial,  the  court  ruled  correctly.  The  brief 
was  amendable  at  that  stage.  Vanover  v.  Turner 1 41  Ga.  577 ;  Ford  s.Holmm^ 
61  Ga.  419.    Judgment  affirmed. 

(79  Ga.  268)  ^  « 

DOGGETT  V.  SIMMS. 

(fifiipreme  Court  cf  Qeorgia,    January  9, 1S88.) 
1.  WiTNBia— Impbaghi^bnt— Fboof  of  Forxsr  Convictioh. 

To  prove  a  convection  in  another  court,  an  incomplete  transcript  Is  not  soffldenk 
Szemplification  oi  docket  entry,  plea  of  gailty  and  judgment  thereon,  is  not  admia- 
Bible  in  evidence  to  discredit  a  witness  as  a  convict,  without  either  a  transcript  of 
the  accusation  or  indictment,  or,  if  lost,  some  evidence  of  the  contents  thereof. 
8.  BvTDBNCB— Dbclabations  IK  Writino — Bt  Stranobss  to  Causb. 

What  strangers  to  the  suit  declare  and  recite  pending  the  cause,  thoui^h  oou<died 
in  instruments  executed  with  the  solemnity  of  aeeds,  and  recorded  as  cteeds,  is  no 
evidence  either  of  the  facts  recited  or  of  the  intention  of  one  of  the  litigating  par- 
ties not  to  defraud  the  other. 
8.  Tbu.1/— Instructions— Cabs  Madb  bt  Biul. 

Where  a  complainant  desires  the  bill  to  be  construed  as  presenting  three  aspects 
for  relief,  such  as  actual  fraud,  constructive  fraud,  and  mistake,  the  bill  should 
suggest  all  three,  and  not  one  only.  The  court  is  not  bound  to  charge  the  jury  on  a 
wider  oase  than  that  made  by  the  bill,  though  the  evidence  might  warrant  it  were 
the  bill  amended. 
{SylUibUB  by  the  CovnrU) 

Error  from  superior  court,  De  Kalb  county;  Richakd  H.  Clabk,  Judge. 

Plaintiff,  Doggett,  filed  her  bill  against  defendant,  8imms,  to  have  deeds 
made  by  each  in  a  mutual  exchange  of  real  estate  canceled  on  the  ground  of 
fraud.    Judgment  for  defendant,  and  plaintiff  brings  error. 
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C.  J.  Simmons  and  TTioa,  F.  Corrigafit  for  plaintiff  in  error.  Haygood  A 
Martin  and  J.  B.  BtewarU  for  defendant  in  error. 

Blecosxey,  C.  J.  This  case  was  aigued  at  the  last  term,  and  by  ord^  of 
the  court  reargued  at  the  present  term.  In  April*  1884,  these  parties  ex- 
changed  real  estate,  and  executed  to  each  other  deeds  of  conveyance  in  fee- 
simple,  each  deed  expressing  a  consideration  of  $2>500  in  hand  paid.  Miss 
Doggett  conveyed  to  Simms  certain  city  property  in  Atlanta,  and  heconyeyed 
to  her  a  farm  in  Jasper  county,  described  in  the  deed  as  containing  200  acres, 
more  or  less.  She  was  an  unmarried  woman  of  small  means,  residing  on  the 
city  property,  and  made  the  exchange  with  a  view  to  removing  to  and  resid- 
ing on  the  farm.  She  wanted  a  home  in  the  country.  Her  object  atnd  inten* 
tion  were  known  to  Simms.  Pending  the  negotiations,  he  made  representa- 
tions to  her  touching  the  quantity,  quality,  and  value  of  the  land,  its  product- 
iveness and  past  production,  how  many  acres  of  bottom,  how  many  of  wood- 
land, cost  of  the  dwelling-house,  etc.  They  went  in  company  to  the  farm, 
and  made  together  a  brief  inspectioiL  He  showed  her  the  boundaries  and  as 
much  of  the  land  as  she  chose  to  look  at.  She  took  dinner  in  the  house,  and 
there  was  no  obstacle  to  her  seeing  what  it  was,  and  its  condition.  The  bound- 
aries of  the  tract,  as  he  pointed  them  out,  included  the  dwelling  and  the  out- 
buildings used  in  connection  therewith.  The  agreement  to  exchange  was  not 
made  immediately  after  the  visit  of  inspection,  but  there  was  a  considerable 
interval  for  deliberation.  Deeds  were  interchanged  on  the  twenty-ninth  of 
April,  and,  in  July,  Miss  Doggett  removed  to  the  premises,  having  continued 
to  occupy  the  city  property  until  that  time.  She  remained  at  her  new  home 
only  long  enough  to  become  dissatisfied  with  her  bargain,  then  returned  to 
Atlanta,  resumed  possession  of  a  part  of  the  city  property,  and  on  the  thirti- 
eth of  August  filed  a  bill  against  Simms  for  a  rescission,  praying  for  the  can- 
cellation of  her  deed  to  him,  offering  up  his  to  h&c  for  cancellation;  also  pray- 
ing an  accounting  for  rents;  and  concluding  with  a  prayer  for  general  relief. 
Her  biU  alleged  actual  fraud,  by  known  and  willful  falsehood  in  defendant's 
^representations,  and  a  deliberate  purpose  to  mislead,  deceive,  and  defraud. 
Pending  the  bill,  it  was  amended  by  charging  that  the  dwelling-house  and 
outhouses  were  not  on  the  tract;  that  Simms  knew  it;  that  he  did  not  have 
title  to  ttie  land  on  which  the  house  and  buildings  stood,  and  conveyed  none 
to  complainant;  that  this  was  a  part  of  his  willful  and  intentional  fraud ;  and 
that  the  house  was  a  principal  consideration  and  inducement  to  the  complain- 
ant in  making  the  exchange  of  her  city  property  for  the  farm.  She  repeated 
her  prayer  for  rescission,  etc.  The  bill  waived  discovery.  By  his  answer, 
Simms  denied  any  and  all  ftaud,  and  most  of  the  facts  from  wliich  actual 
fraud  could  by  any  process  of  reasoning  be  inferred.  Indeed,  from  his  answer, 
he  seems  to  be  not  only  an  innocent  but  an  in]ui*ed  man,  rather  than  a  wrong- 
doer. At  the  trial  there  was  much  evidence  pro  and  con^  and  both  parties  tes- 
tified in  their  own  behalf. 

1.  To  discredit  the  complainant,  the  defendant  offered  a  partial  record  from 
the  city  court  of  Atlanta,  consisting  of  a  plea  of  guilty  and  a  judgment  of  the 
court  thereon,  together  with  a  docket  entry  showing  that  a  person  bearing 
the  same  name  as  compla>nant  was  convicted,  at  March  term,  1882,  of  lar- 
ceny from  the  house.  In  his  certificate  authenticating  the  transcript  of  this 
record,  the  clerk  certifies  that  'Hhe  warrant  and  accusation  which  were  of  file 
in  this  ofiice  have  been  either  mislaid  or  lost."  To  the  admission  of  this 
transcript  the  complainant  objected,  on  the  ground,  among  others,  that  no 
accusation  or  indictment  was  produced,  (fourth  ground  of  the  motion  for  a 
jiew  trial.)  The  coui-t  overruled  the  objection,  and  admitted  the  transcript, 
without  requiring  any  evidence  to  be  given  of  the  contents  of  the  accusation, 
or  any  evidence  of  its  existence  or  loss  save  the  clerk's  certificate.  The  city 
court  of  Atlanta  is  a  ppurt  of  limited,  jurisdiction, as  to  the  trial, and  punish- 
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ment  of  ofPenses,  and  there  was  no  evidence  in  the  transcript  to  show  what 
goods  were  stolen,  whose  goods,  or  of  what  value,  or  when  or  from  whose 
house  they  were  taken,  or  who  the  accuser  was,  or  that  the  accusation,  if  any, 
was  based  on  a  proper  affidavit;  when  or  b^ore  whom  the  affidavit,  if  any, 
was  made;  when  the  accusation  was  filed,  or  what  it  charged.  The  docket 
entry,  plea,  and  judgment  furnished  none  of  these  particulars. 

The  rule  of  the  English  law,  as  it  was  prior  to  a  statute  passed  in  the  pres- 
ent reign,  is  laid  down  in  1  Phil.  £v.  81:  ''If  the  objection  to  the  compe* 
tency  of  a  witness  is  founded  on  criminal  proceedings  instituted  in  any  other 
court,  these  proceedings  must  appear  on  their  face  to  be  regular,  and  be  regu- 
larly proved.  A  document  purporting  to  be  an  indictment  and  conviction  is 
imperfect  as  a  record,  without  a  caption,  since  the  caption  shows  by  what  au- 
thority the  indictment  was  found;  and  the  indictment  must  state  all  cir- 
cumstances essential  to  constitute  the  offense."  Record  the  sole  evidence,  1 
Greenl.  Ev.  §§  372,  375.  As  to  completeness,  see  Dupont  v.  Mayo.  56  Ga. 
808.  There  must  be  the  same  evidence  of  conviction  to  discredit  a  witness  as 
would  be  needful  if  the  effect  of  conviction  would  be  to  disqualify  him.  Cotti. 
V.  Gorhamf  99  Mass.  420.  The  loss  of  records  or  papers  on  file  is  no  excuse 
for  not  showing  their  contents,  which  may  be  done  by  parol  evidence.  1 
Greenl.  Ev.  §  509,  and  notes;  Bridges  v.  ThouMis,  50  Ga.  878;  Gardner  v. 
Qrannis8t  5/ Ga.  540,  (546.)    The  court  overruled  the  objection. 

2.  That  larceny  is  an  offense  classed  with  crimen  falsi.  See  Railroad  v. 
Homert  78  Ga.  251.  The  point  made  that  the  moral  turpitude  was  wiped  out 
by  lapse  of  time  and  by  presumptive  repentance,  is  matter  of  argument  to  the 
jury.  A  court  cannot  know  of  such  an  expurgation  Judicially,  the  same  being 
spiritual  benefit  of  clergy,  not  legal.  Old  as  well  as  new  crimes  may  affect 
credit.  Perhaps  the  larceny,  if  committed,  was  a  "  very  little  one, "  as  the  fine 
imposed  was  but  five  dollars,  with  the  alternative  of  paying  the  same  or  re- 
tiring within  the  common  jail  for  the  space  of  two  months.  But  small  steal* 
ing  is  dishonest,  and  had  the  conviction  been  legally  proved,  the  effect  on  cred- 
ibility would  have  been  for  consideration  by  the  jury. 

8.  The  defendant  derived  his  title  from  his  mother,  Mrs.  Pharr,  formerly 
Mrs.  Simms,  who  had  previously  conveyed  to  Mrs.  Walton  a  portion  of  her 
original  tract ;  and  Mrs.  Walton  had  conveyed  part  of  her  purchase  to  Waldrop 
and  part  to  Holloway.  The  court  admitted  in  evidence,  over  the  complainant's 
objection,  two  papers,  both  recorded  as  deeds,  and  both  executed  before  two 
witnesses, — one  of  whom,  Mrs.  Walton,  dated  September  7, 1886 ;  the  other  by 
Waldrop  and  Holloway,  without  any  date.  Neither  of  them  conveyed  any- 
thing or  relinquished  anything  to  anybody,  nor  had  they  any  party  of  the  sec- 
ond part,  being  unilateral  or  one-sided.  By  her  paper,  Mrs.  Walton  declared 
that  she  does  not  and  never  did  claim  any  right  or  title  to  or  interest  in  the 
two  acres  upon  which  the  buildings  are  located;  that  when  she  sold  to  Hollo- 
way it  was  expressly  understood  that  these  two  acres  were  not  sold;  that  she 
had  no  title  to  and  did  not  intend  to  convey  the  same  to  Holloway;  that  title 
to  the  same  remained  in  Mrs.  Simms;  and  that  these  two  acres  were  part  of 
the  200  acres,  that  is,  the  farm  now  in  controversy.  Waldrop  and  Holloway 
declared  by  their  paper  that  neither  of  them  ever  owned  or  claimed,  nor  do 
they  now  claim,  the  two  acres  with  house  thereon  reserved  by  lito.  Stmms, 
and  that  they  always  understood  the  same  to  belong  to  Mrs.  Simms. 

Having  admitted  these  papers  in  evidence,  (fifth  and  sixth  grounds  of  the 
motion  for  a  new  trial,)  the  court*  denominating  them  relinquishments, 
charged  the  jury  thereon  (ninth  ground  of  the  motion)  that  they  would  estop 
their  makers  from  enforcing  their  title  against  the  complainant;  and,  f  urther» 
that  they  could  be  considered  in  passing  upon  fraud  or  no  fraud  in  defendant's 
representations  as  to  the  houses.  For  several  reasons  these  papers  were  not 
admissible.  They  were  created,  one  of  them  certainly  and  the  other  appar> 
ently,  pending  the  suit  and  after  the  parties  were  at  issue  on  the  question  of 
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title  to  the  house  and  buildings.  No  party  can  sally  forth  into  the  world  and 
have  evidence  manufactured  to  aid  him  in  pending  litigation.  Mere  recitals 
and  declarations  of  strangers  to  the  suit  cannot  be  converted  into  evidence  by 
reducing  them  to  writings  signing,  sealing,  attesting,  and  recording.  If  the 
facts  recited  and  declared  are  true  and  relevant,  why  should  they  not  be  proved 
in  the  usual  way,  with  full  opportunity  to  cross-examine  the  witnesses? 

The  charge  of  the  court  was  founded  on  eiTor  in  admitting  the  writiogSy 
and  extended  that  error  by  a  misconception  of  their  nature  and  effect.  They 
are  not  relinquishments;  they  do  not  convey  to  anybody  or  relinquish  to  any- 
body; they  merely  speak  to  the  air  and  proclaim  so  and  so;  they  will  not  estop 
in  favor  of  any  person  who  does  not  act  upon  them,  and  the  complainant  has 
not  acted  upon  them,  and  seems  much  averse  to  doing  so  unless  constrained 
by  verdict  and  decree.  And,  then,  how  can  these  papers,  one  of  them,  at  least, 
not  executed  till  September,  1886,  throw  light  on  what  Simms  intended  in 
April,  1884?  By  procuring  declaratory  papers  to  be  executed,  could  Simms 
throw  light  back  on  his  past  Intentions,  and  clear  himself  of  imputed  fraud? 
We  think  not.  Under  the  evidence,  the  main  pressure  of  the  case  seems  to 
be  upon  this  question  of  title  to  the  buildings  and  the  two  acres  of  ground 
upon  which  they  are  situated. 

4.  Other  charges  of  the  court,  and  refusals  to  charge,  need  not  now  be  dealt 
with.  It  is  not  alleged  in  the  bill  that  there  is  any  occult  quality  in  the  land 
that  renders  it  more  deceptive  than  ordinary  soil.  And  as  to  constructive 
fraud  and  mere  mistake,  they  seem  to  be  after-thoughts.  In  charging  the  jury, 
the  court  does  right  to  regard  the  state  of  the  pleadings  as  well  as  the  evi- 
dence. If  a  complainant  cuts  and  slashes  in  the  bill,  charging  actual  fraud, 
piling  it  up  and  up,  without  once  suggesting  constructive  fraud,  or  mere  mis- 
take, as  a  ground  of  relief,  why  should  the  court  charge  anything  on  construct- 
ive fraud  or  bare  mistake  as  entitling  the  complainant  to  a  verdict?  Must 
the  court  charge  the  jury  on  a  theory  of  the  case  when  the  complainant  has 
made  no  charge  against  the  defendant  based  on  that  theory?  If  a  transaction 
is  so  ambiguous  as  to  bear  three  interpretations,  such  as  actual  fraud,  con- 
structive fraud,  and  mistake,  why  should  not  all  three  be  alleged,  so  as  to 
apprise  the  defendant  that  all  are  to  be  canvassed,  and  so  as  to  apprise  the 
court  in  due  time  that  all  are  relied  upon;  and,  what  is  not  less  important,  so 
as  to  let  the  record  speak  the  truth,  the  whole  truth,  when  the  verdict  is  re- 
turned and  a  decree  rendered?  Is  a  man  to  be  branded,  unambiguously  and 
absolutely,  with  actual  fraud  by  decree,  when  he  has  only  made  a  mistake  or 
committed  a  fraud  in  law  but  none  in  fact?  The  sooner  we  forsake  super- 
lative and  exaggerated  pleading,  the  better.  And  nothing  will  do  more  to 
correct  the  evil  than  for  courts  to  adhere  to  the  ancient  and  salutary  rule  that 
allegata  and  probata  must  correspond.  Rakestraw  v.  Brogdon,  56  Ga.  549. 
Judgment  reversed. 

V.  .  Ga.  266)  '  ^ 

JjOYETT  t.  OTATB. 

(Supreme  Court  of  Georgia,    Jsjuxbtj  96, 1888.) 

L  CriminaZi  Law'—Vbrdiciv— Inabilttt  to  Aorxs-^Disohahgb  or  Jubt. 

Thoufsrh  the  inry  in  a  criminal  case  may  not  have  deliberated  for  more  than  an 
hour  and  a  half,  the  court,  if  fairly  satisfied  that  they  cannot  and  will  not  agree 
upon  a  verdict,  may  discharge  them,  and  declare  a  mistriaL 

8.  Sahb— Plba  op  Formeb  Jbopardt— Practicb. 

A  plea  of  former  jeopardy  is  not  ready  for  final  adjudication  until  traversed  or  de- 
murred to.  If  it  misrepresents  or  does  not  fully  represent  the  action  of  the  court  on 
the  former  trial,  the  whole  of  suph  action  is  nevertheless  open  for  consideration  in 
ruling  upon  the  plea,  but,  if  not  already  recorded,  it  should  first  be  entered  of  record 
nunc  pro  tunc  The  court  should  not  overrule  a  plea  because  of  matter  of  fact 
which  is  outside  both  of  the  plea  and  the  record,  although  such  eztrinsio  matter  may 
be  within  the  knowledge  and  recollection  of  the  judge. 
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8.  EviDBKGB— Declarations  n?  Own  Bbbalf. 

The  meat  alleged  to  be  stolen  from  the  house  bein^  in  a  sack,  and  the  prisoner 
having  in  the  same  room  a  sadk  of  his  own  with  meat  in  it,  what  he  said  to  a  neigh- 
bor soon  after  arriving  at  home,  tending  to  show  that  he  had  taken  up  and  brought 
away  the  wrong  sack  by  mistake,  was  admissible  evidence  in  his  behalf.  Wcuker 
V.  State,  28  Oa.  258;  McEVom  v.  State,  80  Ga.  872;  Hallv.  State,  84  Qa.  208. 

«.  Bamb. 

The  error  of  excluding  such  evidence  is  not  repaired  by  submitting  to  the  Jury  a 
written  recital  of  it  after  the  witness  had  left  the  court,  and  aft^r  the  argument  had 
progressed  to  an  advanced  stage. 

{SylUOyu^B  hy  the  Court,) 

Error  from  city  court  of  Carollton;  Adahson,  Judge. 
Cobb  <fe  JuhaUf  for  plaintiff  in  error.    C.  P.  Gordon,  Sol.  City  Ck>urt,  and 
W.  F.  Brovm,  for  the  State. 

Bleckley,  C.  J.  1.  It  is  not  disputed  that,  where  a  mistrial  has  been  prop- 
erly declared,  the  prisoner  may  be  again  tried.  Nolan  v.  State,  55  Ga.  521; 
Const.  1877;  Code,  §  5000.  But  the  plea  alleges  that,  after  the  jury  had  delib- 
erated only  about  one  hour  and  a  half,  the  court,  without  the  consent,  and 
against  the  protest,  of  the  prisoner,  discharged  them.  The  point  of  objection 
is  that  the  court  did  not  wait  long  enough  before  declaring  a  mistrial.  The 
law  prescribes  no  definite  period  of  time,  and,  unless  the  contrary  appears,  it 
should  be  taken  for  granted  that  the  court  acted  upon  proper  evidence  of  im- 
probability that  the  jury  could  or  would  agree.  Had  the  plea  been  demurred 
to,  there  would  have  been  no  error  in  overruling  it,  or  pronouncing  it  insuffi- 
cient, provided  there  was  of  record  a  proper  order  declaring  a  mistrial.  For 
any  abuse  of  discretion  in  declaring  a  mistrial,  a  writ  of  error,  if  sued  out  in 
proper  time,  would  doubtless  lie  to  this  court;  and  in  addition  to  that,  were 
the  abuse  willful  and  oppressive,  the  judge  would  be  answerable  for  it  to  the 
impeaching  power.  On  the  whole,  there  is  little  danger  that  the  practice  of 
prematurely  declaring  mistrials  will  Isecome  prevalent. 

2.  From  the  record  before  us,  we  are  unable  to  discover  that  the  plea  was 
either  traversed  or  demurred  to.  The  court  overruled  it,  partly  upon  matters 
which  be  recites  as  additional  facts  to  those  contained  in  the  plea.  If  these 
facts  were  material,  they  should  first  have  been  entered  of  record,  ntmo  pro 
tunc,  unless  they  were  already  on  record.  That  was  the  course  taken  in  HoU 
man  v.  State,  ante,  8,  (last  term,)  and  we  consider  it  the  proper  practice. 
How  the  court  can  look  beyond  both  the  plea  and  the  record  for  facts  on  which 
to  dispose  of  the  plea  Is  not  plain  to  us,  and  as  at  present  advised  we  think  it 
cannot  be  done. 

8.  The  ultimate  question  upon  which  the  guilt  or  innocence  of  the  prisoner 
turned  was  whether  he  took  the  wrong  sack  by  mistake.  What  he  said 
shortly  after  arriving  at  home  was  evidence  on  that  point.  He  took  the  sack 
late  in  the  afternoon ;  the  distance  to  his  home  was  less  than  a  mile;  and  that 
evening  he  said  to  Nan  Wallace,  who  lived  in  the  same  house,  but  in  a  differ- 
ent room,  that  he  had  been  in  the  kitchen  where  his  wife  was  getting  supper, 
and  she  bad  cut  a  large  piece  of  meat  which  he  had  bought,  and  which  did 
not  belong  to  him,  and  he  thought  somebody  had  played  off  a  trick  on  him, 
and  he  was  going  to  carry  the  meat  back.  This  statement  was  made  pending 
his  possession,  and  tended  to  explain  it.  The  possession  being  continuous, 
its  res  gesUs  were  continuous,  and  the  statement  was  embraced  therein. 
Walker  v.  State,  28  Oa.  256;  MeElven  v.  StaU,  30  Ga.  872;  Hall  v.  State,  34 
Ga.  208.  It  was  regularly  offered  in  evidence,  and  the  court  rejected  it,  which 
was  error. 

4.  We  do  not  think  the  error  was  cured  by  what  the  court  did  after  the  wit- 
ness had  departed,  after  the  evidence  had  closed,  and  after  one  of  the  counsel 
for  the  prisoner  bad  addressed  the  jury.  While  the  other  counsel  for  the  pris- 
oner was  making  his  concluding  argument,  the  court  permitted  him  to  read 
to  the  jury  as  evidence  what  the  court  had  written  out  as  the  evidence  of  Nan 
v.4s.E.no.ll — 58 
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Wallace.  This  came  too. late,  and  it  did  not  come  directly  from  fhe  witness 
herself.  The  jury  had  not  heard  her  testify;  they  had  no  opportunity  to  see 
her  manner,  or  be  impressed  by  her  person  and  presence.  It  was  the  prison- 
er's right  to  have  his  witness  confront  Idie  jury,  and  utter  her  testimony  fresh 
and  warm  from  her  own  lips.  After  it  had  cooled  upon  the  dry  paper  upon 
which  the  court  liad  written  It  down,  it  may  have  been  much  less  effectaye. 
The  jury,  it  seems,  had  been  sent  out  of  the  room  while  the  witness  reoited 
on  oath  to  the  court,  and  it  was  from  that  recital  that  the  paper  was  prepared 
which  was  finally  read  to  the  jury.    There  ought  to  be  a  new  triaL 

The  head-notes  are  to  be  taken  as  a  part  of  this  opinion. 

Judgment  reversed. 

(79  Oa.  S84)  ^,_.  -. 

O'BbAB  v.  lilTTLB. 

{Supreme  Court  of  Oeorgia,    Januaiy  26, 188S.) 

L  CJouBTS— Vacation— Ohamobbt. 

A  court  of  equity  is  always  open,  and  the  powers  of  ohanoery  oyer  trust  estates 
may  be  exercised  m  vacation,  upon  proper  proceedings,  whenever  necessary  to  pro- 
ted^  the  interests  of  a  ce$tnjii  que  trust, 

S.  Bams. 

The  superior  court  may,  in  term  or  at  obambers.  by  attachment  for  contempt,  en- 
force  an  order  rightly  granted  in  vacation,  directing  a  trustee  to  pi^  certain  money 
for  the  support  oi  a  beneficiary. 

8b  Ck>irTBMPT—Tsu8TBB— Refusal  to  Pat  Ovbb  Monbts. 

When,  at  the  instance  of  a  next  friend  of  a  ceetui  que  trusty  a  rule  niai  is  granted 
requiring  a  trustee  to  show  cause  why  he  has  not  obeyed  an  ordw  of  the  court  to 
pay  over  money  for  the  support  of  the  cestui  que  trust,  and  the  answer  shows  the 
money  has  not  been  paid  as  ordered,  but  the  trustee  therein  sets  up  that  the  cestui 
(lue  trust  is  largely  indebted  to  hini.  and  that,  by  an  agreement  between  the  cestui 
que  trust  and  himself,  the  order  of  the  court  has  been  dispensed  with,  and  it  ap- 
pears that  the  cestui  que  trust  is  laboring  imder  some  mental  inflrmi^,  it  is  not 
error  to  make  the  rule  absolute,  and  enforce  it  by  imprisonment.^ 

{ByUatjfUM  hy  the  Court.) 

Error  from  superior  court,  Bibb  county;  Simmons,  Judge. 
Lanier  d*  Anderson,  for  plaintiff  in  error.    R,  F.  Lyon  and  /.  C.  Ruther- 
foi'd,  for  defendant  in  error. 

Lumpkin  J.*  The  record  in  this  case  does  not  clearly  and  distinctly  set 
forth  all  the  facts.  From  it,  however,  the  following  may  be  gathered:  The 
judge  of  the  superior  court,  at  chambers,  at  the  instance  of  Little,  as  the  next 
friend  of  Gray,  granted  an  order  requiring  O'Bear,  who  was  trustee  of  Gray's 
estate,  to  show  cause  why  he  should  not  pay  over,  for  Gray's  support,  certain 
money  which  he  had  realized  from  the  sale  of  Gray's  property.  The  ai»wer 
of  the  trustee  to  the  petition  presented  to  the  judge  by  Little  not  beingdeemed 
sufficient,  he  passed  an  order  requiring  the  trustee  to  pay  the  money  over. 
This  order  was  affirmed  by  the  supreme  court.  Afterwards,  at  a  regular  term 
of  the  court,  a  rule  nisi  was  granted  against  0*Bear,  requiring  him  to  show 
cause  why  he  had  not  obeyed  the  former  order  of  the  court.  He  answered, 
setting  forth,  among  other  things,  that  Gray  was  largely  indebted  to  him  for 
advances  made,  and  that,  since  the  order  had  been  passed  by  the  judge,  he 
had  paid  to  Gray  considerably  more  money  than  the  order  required  him  to  pay. 
It  appeared,  however,  from  the  answer,  that  the  money  he  had  paid  to  Gmy 
was  derived  from  the  sale  of  Gray's  own  property,  under  an  alleged  agreement 
between  O'Bear  and  Gray  to  the  effect  that  O'Bear  was  to  sell  certain  real  estate 
belonging  to  Gray,  pay  Gray  one-half  the  proceeds  thereof,  and  credit  the  other 
half  on  the  indebtedness  which  O'Bear  claimed  against  Gray.    The  answer 

^For  a  discussion  of  the  8ul]tJeot  of  contempt  of  court,  see  note,  In  re  Gary,  10  Fed. 
Bep.  629-688. 

*  Simmons.  J.,  being  disqualified,  Judge  Lumfkik,  of  the  Northern  judicial  oirouit,  was 
designated  to  preside  in  his  stead. 
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distinctly  admitted  that  O'Bear  had  never  paid  the  specific  money  which  the 
judge^s  first  order  required  him  to  pay.  As  already  stated,  the  record  Is  not 
clear  in  some  respects,  but  it  is  a  necessaiy  ixxferenCe  therefrom  that  Gray  was 
laboring  under  some  mental  infirmity  which  rendered  him  unfit  to  manage  his 
estate,  and  required  the  services  of  a  trustee  to  do  so  for  him.  He  must, 
therefore,  have  been  incapable  of  consenting  to  any  arrangement  or  agreement 
to  set  aside  an  order  invoked  in  his  behalf  by  a  next  friend  for  the  purpose  of 
securing  his  support. 

1.  Under  our  statute,  (Code,  §§  4221,  4222,)  a  court  of  equity  is  always 
open  for  the  protection  of  the  wards  of  chancery.  When  a  proper  petition 
was  presented  to  the  Judge  at  chambers,  he  had  the  power,  and  it  was  Ids  duty, 
to  pass  such  orders  as  might  be  necessary  to  protect  the  interests  of  a  cestui 
que  trusty  and  provide  for  his  support.     Lveraon  v.  Saulsbury,  65  Ga.  728,  729. 

2.  There  can  be  no  doubt  that  in  term,  or  even  in  chambers,  the  superior 
court  has  the  power  to  enforce,  by  attachment  for  contempt  against  a  default- 
ing trustee,  its  own  order  which  he  has  failed  to  obey,  when  he  presents  no 
sufficient  excuse  for  his  disobedience.    Cobb  y.  Black,  34  Ga.  162. 

3.  A  trustee  cannot  justify  his  failure  to  obey  an  order  of  the  court  requir- 
ing him  to  pay  money  for  the  support  of  the  beneficiary*  when  it  appears  that 
this  money  was  derived  from  the  sale  of  the  beneficiary's  own  property,  by 
showing  the  beneficiary  is  indebted  to  him,  or  that  he  has  sold  other  portions 
of  the  trust-estate*  and  paid  a  part  of  the  proceeds  to  the  beneficiary,  and  that 
the  latter  has  accepted  the  same  in  lieu  of  a  compliance  with  the  court's  order. 
It  would  be  a  very  dangerous  practice  to  allow  trustees,  when  ordered  by  the 
courts  to  do  certain  things  for  the  cestui  que  trust  whom  they  represent,  to 
substitute  for  the  mandates  of  the  court  private  arrangements  and  agree- 
ments of  their  own.  The  relation  between  a  trustee  and  his  cestui  que  trust 
is  a  confidential  one,  and  requires  the  utmost  good  faith  on  the  part  of  the 
former.  Certainly,  it  is  the  duty  of  courts  to  see.  to  it  that  all  orders  passed 
for  the  benefit  of  those  who  need  trustees  are  strictly  obeyed.  If  Mr.  Gray 
is  indebted  to  Mr.  0*Bear  upon  a  fair  settlement,  the  latter  can  have  just  and 
full  relief  in  the  proper  forum,  upon  proof  of  the  facts.    Judgment  affirmed. 


(79  Ga.  8SD 

Thabp  €t  al.  V.  Yarbrough  eit  oL 
(Supreme  Court  of  C^eorgict.    January  9$,  1888.) 

DbBSi— COKSIDBBATION— LOTB  AJm  ArFBCTI017— TiTLE  OF  AFTBB-BOBK  CHIIJ>RBir. 

A  deed,  the  crmBideration  of  which  is  love  and  affection,  from  A.^  of  the  one  pari, 
to  the  hem  of  B.,  of  the  other  part,  there  being  tbree  children  of  B.  in  life  when  the 
deed  was  ezeouted,  passed  the  title  to  tbose  tuee  children,  and  children  of  B.,  8ub> 
sequently  bom,  took  no  interest  thereunder. 
(I^lldbus  by  the  Court.) 

Error  from  superior  court,  Crawford  county;  Simmons,  Judge. 
X.  B.  Moore  and  W.  8.  WaUaoe  A  Son^  for  plaintiffs  in  error.     Qustin  iP 
Hall  and  K,  D.  Smith,  for  defendants  in  error. 

LuMFKiK,  J.'  The  only  question  presented  for  adjudication  in  this  case  is 
whether  or  not  the  court  below  properly  construed  a  certain  deed.  The  deed 
begins:  "This  indenture,  ♦  ♦  ♦  between  Cicero  A.  Tharp,  ♦  *  ♦  of 
the  one  part,  and  the  heirs  of  Robt.  A.  Tharp,  ♦  *  *  of  the  other  part, 
witnesseth,"  etc.  It  conveys  the  land  in  controversy  to  **the  heirs  of  Robt. 
A.  Tharp,  their  heira  and  assigns, "  In  consideration  of  love  and  affection  and 
the  sum  of  five  dollars.  At  the  time  the  deed  was  made,  Robert  A.  Tharp 
had  three  children  living.    Several  others  were  born  afterwards.    It  is  oon- 

1  Simmons.  J.,  being  dlsouaUfied,  Judge  Lumpxik,  of  the  Northern  judicial  circuit,  was 
designated  10  preside  In  his  stead. 
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ceded  that  if  the  deed  passed  the  title  to  the  three  children  first  mentioned 
only,  and  that  those  subsequently  born  took  no  interest  thereunder,  the  plain- 
tiffs in  the  court  below  could  not  recover,  and  that  the  yerdict  for  defendants 
was  right.  The  court  held  that  the  words  "heirs  of  Robt.  A.  Tharp"  meant 
his  children,  and  included  only  those  in  life  when  the  deed  was  executed. 

There  seems  to  be  no  difficulty  in  reaching  the  conclusion  that  the  word 
"heirs"  in  this  deed  did  mean  "children,"  but  did  it  mean  only  the  three  then 
in  existence,  or  will  it  extend  to  those  who  were  born  afterwards?  We  tliink 
the  judge  below  ruled  correctly.  .  Every  deed  must  have  parties.  This  deed 
expressly  defines  who  are  the  parties  to  it,  viz.:  Cicero  A.  Tharp,  of  the  one 
part,  and  the  heirs  of  Robert  A.  Tharp,  of  the  other  part.  A  deed  must  not 
only  have  parties  to  it,  but  they  must  necessarily  be  in  existence  at  the  time 
of  its  execution,  unless  by  its  own  terms  it  provides  a  beneficial  interest  for 
parties  yet  to  be  born.  If  Mr.  Tharp  had  conveyed  to  the  heirs,  or  to  the 
children  of  his  brother,  now  bom  or  who  may  hereafter  be  born,  it  would 
seem  clear  the  latter  would  take  an  interest  under  the  conveyance  when  they 
came  into  life;  but  he  did  not  so  convey.  It  is  insisted  that  by  the  use  of  the 
word  "heirs"  the  donor  intended  to  fix  as  the  class  of  persons  who  should 
take  this  land  those  who  would  be  the  heirs  at  law  of  Robert  A.  Tharp  after 
his  death,  and  that  accordingly  his  death  must  be  waited  for  to  ascertain  pre- 
cisely to  whom  the  title  did  pass.  At  the  same  time  it  is  also  contended  that 
the  word  "heirs"  means  the  "children"  of  Robert  A.  The  donor  could  not 
have  used  the  word  in  two  senses.  He  had  In  his  mind  the  objects  of  his  af- 
fection and  his  bounty, — ^the  three  children  of  his  brother,  then  in  esse, — and 
it  is  not  likely  that  he  meant  to  give  his  property  to  the  heirs  at  law  of  his 
brother  without  regard  to  who  they  might  be,  possibly  persons  not  even  re- 
lated by  blood  to  himself.  He  must  have  used  the  word  "heirs"  in  the  sense  of 
children,  and  in  that  sense  it  could  apply  only  to  children  then  living.  Surely 
the  donor  did  not  intend  to  keep  the  title  to  this  property  in  nubibits  till  his 
brother's  death.  He  desired  it  to  vest  immediately,  and  this  could  only  be 
accomplished  by  giving  the  deed  the  construction  herein  indicated. 

The  case  in  83  Ga.  454,  ( Vinson  v.  Vinson,)  relied  on  by  the  ingenious  coun- 
sel who  appeared  for  plaintiff  in  error,  differs  from  the  case  at  bar  in  two  es- 
sential respects:  First,  the  testator  there  provided  a  trustee  to  whom  the 
title  passed  under  the  will,  and  it  was  made  the  duty  of  this  trustee  to  hold 
the  property  for  the  benefit  of  the  cestuis  que  trust.  Secondly,  the  will  gave 
the  property  in  trust  for  the  benefit  of  the  heirs  in  law  of  John  P.  Vinson, 
and,  as  Chief  Justice  LtiMPKiN  observes:  "By  giving  the  property  to  the 
heirs  in  law  of  John  P.  Vinson,  [testator's  son,]  it  shows  that  the  testator 
looked  to  the  death  of  his  son  as  fixing  the  period  when  the  legatees  should  be 
ascertained."  Mr.  Thaip's  deed  does  not  convey  to  the  heirs  at  law,  but  to 
the  heirs  of  his  brother.  It  is  also  true  that  more  liberal  constructions  should 
be  given  to  wills  in  favor  of  persons  not  born  than  to  deeds  which  are  con- 
tracts between  the  parties.  In  addition  to  what  has  been  already  said,  the 
policy  of  our  law  favors  the  vesting  of  estates,  and  this  is  another  reason  for 
upholding  the  construction  given  to  the  deed  in  this  case.   Judgment  affirmed. 


(79  Oa.  879)  ^  , 

CooFEB  V.  Jones. 
(Supreme  Cowrt  of  Georgia,    January  26, 1888.) 

1.  Nbgotiablb  Inbtbumbnt8--Aotion  on— Lack  or  Indorsxmbnt. 

Where  J.  draws  a  draft  payable  to  himself  or  order  on  C,  which  is  aooepted  bv 
C,  a  statutory  action  thereon  by  J.  against  C.  wlU  be  maintained,  although  the  draft 
is  not  indorsed  in  any  manner  by  J. 

2.  Ck>MPROMi8S— Eyidbncb— Pboposition  Tbmdiko  towards. 

A  letter  from  a  purchaser  of  goods  to  the  seller  thereof,  requesting  the  latter 
to  take  back  a  portion  of  the  same,  and  another  containing  an  offer  to  pay  the 
seller  50  cents  on  the  dollar  in  settlement  of  his  entire  demand,  there  being  no  ex- 
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isting  dispate  or  controversy  between  the  parties  as  to  the  8ell«r*8  right  to  have  his 
money,  or  the  parchaser*s  liability  to  pay  it,  are  not  snoh  propositions  made  with  a 
view  to  oompromise,  proof  of  whioh  Is  forbidden  by  the  statute,  notwithstanding 
the  writer  of  such  letters  may  therein  term  his  offer  an  effort  to  compromise. 
{SylUOma  by  the  Cowrt) 

Error  from  superior  court,  Houston  county;  Simmons,  Judge. 
W,  C.  Winslow  and  M.  Q.  Bayne^  for  plaintiff  in  error.    H.  M.  HoltzcUiw 
and  Hardeman  <&  Davis,  for  defendant  iu  error. 

Lumpkin,  J.^    Paul  Jones  brought  two  separate  suits  in  the  county  court 
against  M.  L.  Ck)oper;  each  being  based  upon  a  draft  drawn  by  Jones  upon 
Cooper  for  S250,  and  accepted  by  the  latter.    One  of  these  drafts  is  in  the  fol- 
lowing words: 
"S250.00.  Offiob  of  Paul  Jones. 

"Atlanta,  Ga.,  February  23, 1881. 

"On  November  1st  after  date,  x)ay  to  the  order  of  myself  two  hundred  and 
fifty  dollars,  value  received,  and  charge  to  account  of  Paul  Jones. 

"To  M.  L,  Cooper^  Fort  Valley.  Ga. 

"Accepted.    M.  L.  Cooper." 

The  other  draft  is  in  the  same  words,  except  that  it  is  made  payable  Janu- 
ary 1, 1882.  Both  cases  went  by  appeal  to  the  superior  court,  and  were  there 
consolidated  and  tried  together.  Defendant  pleaded  that  the  consideration  of 
his  acceptances  of  the  drafts  was  certain  whisky  sold  to  him  by  the  plaintiff* 
which  proved  to  be  inferior  in  quality;  and  that,  upon  his  complaint  thereof, 
the  plaintiff  through  his  agent,  one  Stine,  agreed  tliat  defendant  might  hold 
the  whisky  as  a  consignment,  sell  it  for  what  he  could,  and  account  to  plain- 
tiff only  for  what  he  actually  received;  and  that  afterwards  the  unsold  por- 
tion  of  the  whisky  was  burned,  without  fault  on  the  part  of  the  defendant. 
The  testimony  was  conflicting,  and  the  jury  found  for  the  plaintiff.  The  de^ 
fendant  moved  for  a  new  trial,  whioh  was  refused,  and  this  is  the  judgment 
complained  of. 

1.  The  first  ground  of  alleged  error  is  that  the  court  erred  in  refusing  to 
dismiss  plaintiff's  action  because  the  drafts  sued  on  were  not  indorsed.  This 
question  is  settled  by  the  ruling  of  this  court  in  Davis  v.  Baker,  71  Ga.  83. 
The  drafts  were  made  payable  to  the  order  of  Paul  Jones,  which  is  the  same 
thing  as  if  payable  to  himself.  By  his  acceptance,  defendant  made  himself 
liable  to  pay  Jones,  and  the  action  was  properly  brought  in  the  statutory  form. 

2.  There  are  other  grounds  in  the  motion,  but  the  only  one  on  which  plain- 
tiff in  error  relies  is  that  the  court  admitted  in  testimony  certain  letters  of 
the  defendant  to  the  plaintiff;  the  objection  to  their  introduction  being  that 
they  contained  offers  of  compromise.  In  one  of  these  letters,  dated  Decem- 
ber 20,  1881,  defendant  states  that  he  is  unable  to  use  two  barrels  of  the 
whisky  Jones  had  sold  him,  expresses  his  willingness  to  pay  for  the  balance 
of  the  bill,  and  requests  Jones  to  take  back  the  two  barrels  he  cannot  dispose 
of.  This  letter  also  virtually  admits  the  correctness  and  justice  of  Jones' 
demand  against  him.  The  other  letter  was  written  January  2, 1882.  In  it 
defendant  again  virtually  admits  the  indebtedness  to  Jones,  but  complains 
that,  on  account  of  the  prohibition  law,  he  cannot  sell  the  liquor;  states, 
further,  that  he  has  been  burned  out;  threatens,  if  Jones  persists  In  his  suits, 
to  prefer  other  creditors;  and  concludes  by  saying  he  is  forced  to  offer  a  "com- 
promise, ''  and  proposes  to  settle  by  paying  50  cents  on  the  dollar  of  the  en- 
tire debt.  Without  laying  down  here  a  rule  for  determining  in  every  case 
what  does  constitute  "a  proposition  made  with  a  view  to  a  compromise/'  evi- 
dence of  which  is  forbidden  by  section  3789  of  the  Code,  we  are  quite  dear 
that  notiiing  contained  in  these  letters  amounts  to  such  a  proposition.    At  the 

>  SiHMONB,  J.,  being  disqualifled,  Judge  Lumpkin,  of  the  Northern  judicial  drooit,  wa» 
designated  to  preside  In  ms  stead. 
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time  the  letters  were  written,  there  was  no  dispute  or  oontroversy  between 
Jones  and  Cooper.  The  issues  made  by  the  defendant's  pleas  were  not  pre- 
sented till  years  after  the  dates  of  these  letters,  and  are  entirely  inconsistent 
therewith.  If  two  contending  parties  are  involved  in  a  controversy,  each  in- 
sisting that  the  other  is  wrong,  and  each  claiming  his  rights  to  be  different 
from  what  is  asserted  by  the  other,  and  if,  for  the  sake  of  reaching  a  settle- 
ment, one  makes  a  proposition  by  which  he  offers  to  yield  some  portion  of  his 
alleged  rights,  and  asks  his  adversary  to  do  the  like,  this  might  be  an  effort 
to  compromise,  which  the  law  would  not  allow  to  be  proved  against  him,  in 
case  the  effort  failed.  JBut  no  such  circumstances  as  these  attend  the  writr 
ing  of  these  letters,  nor  do  they  contain  any  proposition  of  the  kind  Just  indi- 
cated. In  one.  Cooper  simply  asks  Jones  to  take  back  two  barrels  of  whisky 
he  had  bought,  and  for  which  he  really  admits  he  ought  to  pay.  In  the  other, 
while  he  uses  the  word  "compromise/'  his  offer  amounts  to  no  more  nor  less 
than  a  request  to  Jones  to  accept  one-half  of  his  claim  in  satisfaction  of  the 
whole  of  it.  These  are  not  offers  to  compromise  or  adjust  a  pending  dispute 
with  two  sides  to  it.  They  are  simply  efforts  to  modify  the  terms  of  an  ex- 
isting contract  about  which  there  is  then  no  controversy.  If  Cooper  had  insisted 
he  owed  Jones  less  than  the  latter  demanded,  asserting  reasons  why  he  was 
entitled  to  a  deduction,  and  if,  in  view  of  their  conflicting  claims,  he  had  made 
an  effort  to  settle  for  less,  for  the  sake  of  peace,  and  to  obtain  an  amicable 
adjustment,  the  question  wo^ild  be  a  different  one;  but  as  it  stands  it  is  free 
from  difficulty,  and  it  is  i^  safe  conclusion  that  the  court  did  right  in  admit- 
ting the  letters.    Judgment  affirmed. 


^'^  ^^  ^>  Gabtebll  v.  Likn. 

(Su/preme  Cowrt  of  Oeorgia.    January  37, 1888.) 

L  CtowsoRARi— Answer— "What  Revibwablb. 

When,  in  a  petition  for  certiorari^  oomplahit  is  made  that  the  magistrate  erred  In 
admitting  testimony  over  certain  spedfled  objeotions,  but  the  answer  of  the  magis- 
trate, which  is  neither  excepted  to  nor  traversed,  fails  to  disclose  upon  what  ground 
the  testimony  was  objected  to,  or  for  what  reason  the  same  was  ruled  in,  the  aUeged 
error  of  the  magistrate  eannot  be  considered  by  the  superior  court. 

9.  LooTATioH  or  AcTiOKS— Nbw  Pbomisb— GBBTAnrrr. 

In  order  to  revive  a  note,  whidh,  on  its  face,  is  barred  by  the  statute  of  Umita- 
tions,  by  a  new  promise,  such  new  promise  must  so  plainly  and  dlearly  refer  to  or 
describe  the  veiy  note  in  question  as  to  identify  it  with  a  reasonable  certainty.^ 

{Syllatykja  by  the  Court) 

Error  from  superior  court,  Bibb  county;  Simmons,  Judge. 

C.  B,  Linn  sued  T.  B.  Gartrell  on  a  promissory  note.  Judgment  for  plain- 
tiff, and  defendant  brings  error. 

ff.  F.  StroTiecker,  for  plaintiff  in  error.  A.  ProudflU  for  defendant  in 
error. 

Lttmpkin,  J.2  Linn  brought  suit  in  the  Justice^s  court  against  Gartrell, 
January  18,  1886,  on  a  promissory  note,  dated  November  28,  1878,  and  due 
30  days  after  its  date.  The  defendant  pleaded  the  statute  of  limitations,  and, 
to  avoid  this  plea,  plaintiff  introduced  a  letter  from  the  defendant,  which  he 
claimed  was,  under  section  2935  of  the  Code,  such  a  written  acknowledg- 
ment of  the  defendant's  liability  as  was  equivalent  to  a  new  promise  to  pay 
the  note.     The  following  is  a  copy  of  the  letter: 

"Macon,  August  5,  '85. 

"  Friend  Charlie :  Yours  of  third  inst .  received.  You  remember  while  here 
I  told  you  that  I  was  building,  and  consequently  *hard  up,'  but  soon  as  last 

>  As  to  what  is  sufficient  to  remove  the  bar  of  the  statute,  see  Jordan  v.  Jordan,  (Tenn.) 
8  S.  W.  Rep.  896,  and  note. 

■Simmons,  J.,  being  disqualified,  Judge  Lumpkin,  of  the  Northern  judicial  eircoit  ww 
designated  to  preside  in  his  stead. 


Digitized  by 


Google 


Ga.]  OABTBBLI.  V.  LINK.      '  919 

payment  on  my  house  is  made*  would  pay  you  some  if  not  all.  My  note  for 
last  payment  on  bouse  is  in  bank,  payable  October  1st,  and  it  will  be  all  1 
can  do  to  meet  it$  but  after  I  do,  will  surely  pay  you  all  I  can.  Should  you 
draw  at  sight  it  would  not  be  honored,  for  the  simple  reason  that  I  have  not 
the  money  now,  and  It  would  result  only  in  detriment  to  me,  without  profit  to 
you,  and  I  Iinow  joti  would  not  cause  me  any  embarassment.  So,  exercise  a 
little  faith,  my  old  friend,  and  you  shall  be  paid  the  *  uttermost  farthing.' 
nease  write  and  state  amount  of  indebtedness,  as  1  have  forgotten  how  mlich 
it  is.    With  kindest  regards  to  self  and  family,  I  remain,  as  ever, 

••Your  friend,  F.  B.  Gaktrjeli*. 

••ifr.  C.  B.  Linn,  Hampton,  ffa." 

The  introduction  of  this  letter  was  objected  to  by  defendant  in  the  Justice's 
court,  and,  as  alleged  in  the  petition,  on  certain  specified  grounds,  coiicern- 
ing  which  the  magistrate's  answer  is  silent,  but  the  objectiop  was  overruled. 
The  plaintifTs  case  rested  entirely  upon  the  note  and  the  letter,  and  upon  this 
testimony  Judgment  was  rendered  in  his  favor.  The  defendant  sued  out  a 
writ  of  certiorarit  alleging  as  error  the  admission  of  the  letter  in  testimony, 
and  the  judgment  aforesaid.  The  superior  court  overruled  the  certiorari,  and 
this  is  assigned  as  error. 

1.  The  first  ground  of  error  complained  of  in  the  magistrate's  rulings  can- 
not be  considered,  because  his  answer  to  the  writ  of  certiorari  does  not  state 
upon  what  ground  the  letter  was  objected  to,  or  for  what  reason  it  was  al- 
lowed to  go  in  testimony.  The  answer  was  neither  excepted  to  for  want  of 
fullness,  nor  traversed  as  untrue.  The  case  was  therefore  tried  upon  the  an- 
swer as  it  stood;  and,  as  it  does  not  disclose  error  on  this  point,  the  ruling  of 
the  magistrate  admitting  the  letter  in  evidence  must  stand  as  correct,  and  the 
superior  court  could  not  have  overruled  the  certiorari  for  this  reason. 

2.  But,  taking  the  plaintiff's  case  upon  the  note  and  letter,  was  the  Judg- 
ment in  his  favor,  which  the  superior  court  refused  to  reverse,  right?  We 
are  of  the  opinion  it  was  not.  The  note  was,  on  its  face,  plainly  and  clearly 
barred  by  the  statute  of  limitations,  and  the  question  is,  did  this  letter  relieve 
it  from  the  bar?  In  order  to  have  done  so,  it  was  necessary  that  it  should 
specify,  or  plainly  refer  to,  the  particular  debt,  so  as  to  identify  it  with  cer- 
tainty. In  a  well-considered  case,  where  this  subject  was  under  considera- 
tion, this  court  said:  •'There  must  be  a  clear  and  unequivocal  acknowledg- 
ment of  the  debt  to  take  the  case  out  of  the  statute  of  limitations."  "To  take 
the  case  out  of  the  statute,  the  acknowledgment  must  clearly  reter  to  the  very 
debt  in  question  between  th^  parties."  Young  v.  Harrison,  6  Ga.  130.  This 
ruling  is  cited  and  approved  in  Boatright  v.  Porter,  32  Ga.  130,  where  this 
court  held  that  an  acknowledgment  or  promise  sufficient  to  obviate  the  stat- 
ute of  limitations,  or  impose  a  new  obligation,  must  specify,  or  plainly  refer 
to,  the  particular  demand  or  cause  of  action  to  be  renewed  or  created  by  it." 
See.  also,  Sedgviick  v.  Qerding,  55  Ga.  265*  Again,  in  Dohnon  v.  Dickson, 
62  Ga.  640,  it  was  held  that  "letters  or  other  detached  writings,  which  do  not 
describe  the  debt  so  that  It  may  be  Identified  with  reasonable  certainty,  are  not 
of  themselves  enough  to  connect  the  new  promise  which  they  express  or  im- 
ply with  the  particular  debt  declared  upon."  These  and  other  decisions  set- 
tle beyond  doubt  the  principle  that  a  debt  already  barred  by  the  statute  will 
not  be  revived  by  a  new  promise  in  writing,  unless  that  new  promise  plainly 
and  unmistakably  refers  to  and  identifies  the  very  debt  in  question.  The  let- 
ter relied  on  in  this  case  falls  very  fai*  short  of  this  requirement.  It  is  quite 
vague  and  indefinite  in  its  terms.  It  merely  promises  to  pay  the  plaintiff 
some  debt  which  the  defendant  owes  him,  but  is  silent  as  to  the  date,  amount, 
and  character  of  the  Indebtedness.  Certainly  it  does  not  in  any  way  desig- 
nate or  specify  the  note  sued  on.  We  are,  therefore,  satisfied  the  court  erred 
in  refusing  to  sustain  the  certiorari*    Judgment  reversed. 
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(79  0&.  668) 

Andebson  V.  Fau  et  al. 
(Supreme  Cowrt  of  Georgia.    Deoember  5, 1887.) 

1.  AlFBAI/— RBQUI8ITB8— SbBYIOB  07  BiLIi  OF  BXOBPVIONB. 

All  the  BUDstantial  defendante  in  error  most  be  sexred  with  tbe  bill  of  ezoeptloiis; 
and  if  one  of  them  be  a  member  of  a  law  firm,  which  firm  are  the  attocneirs  of  reo- 
ord,  an  acknowledgment  of  service  and  a  waiver  of  farther  service  signea  by  him, 
not  as  an  attorney,  but  as  an  individual,  will  not  avail  as  evidence  of  service  upon 
his  co-defendants. 
S.  BzGKFTioNS,  Bill  of— Rbtubal  to  Sion  as  Pbssbntbi)— Rbmsdt. 

When  a  bill  of  exceptions  is  duly  presented,  the  judge,  according  to  strict  law, 
can  do  only  one  of  two  things,— either  return  it  with  his  objections,  or  sign  the  cer- 
tificate. Should  he  do  neither,  the  remedy  is  manda/mus  to  compel  signing.  To 
sign  a  certificate  so  written  or  altered  as  to  be  substantially  different  from  that 
which  the  statute  prescribes,  is  equivalent  to  not  signiug  at  all,  and  must  be  so 
treated. 

8b  COUBTS— ADMnmSTBJLTION  07  LaW. 

Courts  administer  law  according  to  law,  and  not  otherwise. 
(SyUabus  by  the  Court) 

Error  from  superior  court,  Cobb  county;  Bbown,  Judge. 

Irwin  c&  Irwin,  for  plaintiff  in  error.    Enoch  Fav^  for  defendants  in  error. 

Blegelet,  C.  J.  There  was  a  motion  made  to  dismiss  this  writ  of  error, 
upon  two  grounds :  (1)  Because  all  the  defendants  i  n  the  court  below ,  who  are 
also  defendants  here,  or  ought  to  be,  were  not  served  with  a  copy  of  the  bill  of 
exceptions;  (2)  because  in  certifying  the  bill  of  exceptions,  the  judge  qualified 
bis  certificate,  and  said  that  the  bill  of  exceptions,  as  presented  to  him,  was 
not  true  in  three  particulars,  pointing  them  out. 

1.  There  were  several  defendants  below.  One  of  them  was  Mr.  Fau,  and 
the  attorneys  representing  all  the  defendants  were  Winn  C.  Fau,  whose  firm 
name  appears  to  the  demurrer,  the  plea,  and  the  answer  filed  to  the  bill  of  com- 
plaint  in  the  court  below.  They,  as  a  firm,  are  the  attorneys  of  record.  The 
bill  of  exceptions  has  upon  it  an  acknowledgment  of  service  and  a  waiver  of 
all  further  service,  signed  simply  by  Fau,  not  as  an  attorney,  but  as  an  indi- 
vidual; and  we  hold  that  this  imports  that  Fau  was  served  as  a  party*  and 
not  as  an  attorney,  for  bis  copartners.  The  bill  of  exceptions  alleged  error, 
which  involves  the  rulings  of  the  court  in  reference  to  all  the  defendants  be> 
low.  There  was  a  demurrer  sustained  as  to  all  of  them, — sustained  wholly  as 
to  all  except  Fau,  partially  as  to  him;  and  the  sustaining  of  that  demurrer  is 
one  of  the  errors  assigned.  There  are  other  errors  assigned  which  may  or 
may  not  affect  the  other  parties  defendant,  but  certainly  this  one  does;  so  that 
the  bill  of  exceptions  ought  to  be  dismissed  upon  this  ground  if  it  were  the 
only  one. 

2.  But  the  other  ground,  also,  is  sustainable,  because  the  certificate  is  not 
such  as  the  statute  contemplates.  The  certificate  ought  to  be  that  the  bill  of 
exceptions  is  true.  Here  the  judge  interposes  between  the  certificate  and  the 
signature  of  counsel  to  the  bill  of  exceptions  some  two  pages  of  statement  and 
explanation,  contradicting  a  part  of  the  bill  of  exceptions,  and  a  part,  too, 
upon  which  error  is  assigned.  In  his  certificate  he  says  the  bill  of  exceptions 
is  not  true  witii  reference  to  that  matter,  but  that  what  he  has  written  out  is 
the  truth;  and  then  he  specifies  two  other  particulars  in  which  he  says  the 
bill  of  exceptions  is  not  true,  and  simply  rests  on  that  statement.  Now,  this 
is  not  the  course  contemplated  by  the  statute.  The  judge  ought  either  to  cer- 
tify or  refuse  to  certify.  He  ought  to  write  nothing  else  and  sign  nothing 
else,  but  the  certificate  prescribed.  If  he  cannot  certify  to  the  truth  of  the 
bill  of  exceptions,  he  ought  to  return  it,  with  his  objections,  and  afford  op- 
portunity for  it  to  be  made  correct.  If  he  doejp  not  take  that  course,  but  signs 
the  certificate  with  such  qualifications  as  are  inserted  in  tliis,  the  counsel 
ought  to  treat  it  as  a  failure  to  sign  altogether,  for  it  is  equivalent  to  that, 
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and  ought  to  apply  for  mandamus  to  compel  signing.  That  is  the  course 
pointed  out  by  the  statute;  and  it  Is  the  course  indicated  by  this  court  in  the 
case  of  Preetorius  v.  Barnes,  75  Ga.  313,  in  which  case  a  certificate  less  ob- 
jectionable by  far  than  this  was  held  to  be  insufficient,  and  the  writ  of  error 
was  dismissed. 

3.  There  is  no  hardship  upon  anybody  in  pursuing  the  law.  There  is  no 
way  to  administer  justice  by  courts,  except  according  to  law;  and  those  who 
are  unwilling  to  observe  the  forms  and  methods  of  the  law,  have  no  right  to 
its  remedies.  Why  should  courts  endeavor  to  administer  justice  in  any  other 
way  than  in  the  way  prescribed?  Why  should  counsel  or  parties  desire  it? 
No  man  has  any  more  right  to  a  judgment  in  a  court,  unless  he  gets  it  by  the 
methods  of  the  law,  than  he  has  to  a  judgment  anywhere  else;  and  a  court 
has  no  power,  and  is  under  no  duty,  to  give  judgment  except. upon  legal  terms. 
It  is  no  hardship  upon  skilled  experts,  such  as  attorneys  at  law,  for  them  to 
exercise  their  skill  and  knowledge  in  their  particular  business,  and  see  that 
the  forms  of  law  are  complied  with.  For  instance,  what  reason  is  there  why 
a  bill  of  exceptions  should  not  be  served  upon  all  the  parties  in  the  manner 
prescribed  by  the  statute?  Is  overlooking  until  too  late  the  fact  that  it  is  not 
so  served  any  reason  for  proceeding  with  it  as  if  it  were  served?  None  at  all. 
It  is  a  great  deal  -better  that  the  counsel  should  duly  attend  to  such  matters 
than  that  the  court  should  warp  the  law  and  bring  it  into  confusion  and  un- 
certainty by  endeavoring  to  cover  their  failures.  Such  a  question  is  not  one 
in  which  the  parties  alone  have  an  interest.  There  is  a  public  policy  in  hav- 
ing method  and  order,  and  in  adhering  to  the  same,  because,  with  such  ob- 
servance, very  little  time  is  consumed  in  merely  running  the  machinery  of  a 
case;  but  when  observance  has  been  neglected,  you  have  to  stop  and  examine 
minutely  the  condition  of  the  machinery,  and  see  exactly  what  order  it  is  in, 
and  whether  that  order  conforms  substantially  to  the  conditions  prescribed. 
All  this  involves  time  and  labor  on  the  part  of  courts,  and  delays  suitors  who 
are  waiting  to  have  their  business  transacted,  and  who  are  ready  to  present 
their  cases  according  to  the  forms  and  methods  of  law  as  laid  down. 

There  is  no  rigor  in  administering  to  every  one  even  strict  law  in  matters 
of  procedure,  and  whenever  courts  have  any  object  to  subserve  except  the  ad- 
ministration of  law,  according  to  law,  they  will  go  astray.  However  desirous 
we  may  be  to  hear  every  case  on  its  merits,  and  not  let  parties  or  counsel  suf- 
fer by  their  oversights  and  failures,  we  cannot  yield  to  any  such  desire  with- 
out throwing  everything  into  confusion.  As  a  dourt  we  must  have  but  one 
purpose,  and  that  is  to  administer  law  according  to  law;  and  acting  up  to 
that  standard  in  tliis  case,  the  writ  of  error  is  dismissed* 


(79  Oa.  632) 

Western  &  A.  B.  Co.  t.  Pitts. 

(Supreme  Cov/rt  of  Georgia,    December  14, 1887.) 

I.  Cebtiorabi— Retukn  to— Evidknob. 

A  general  exception  to  the  legaUty  of  the  magistrate's  judgment  is  not  to  be  woB- 
tained  merelv because  the  return  to  the  certkyrari  sets  out  no  evidence;  the  case,  as 
to  matters  of  evidence,  being  one  fbr  appeal,  and  not  for  certioTaH, 

%  WRrrs— Failure  of  Sbbtioe— Amendment. 

Where  the  constable's  rettim  fails  to  show  servioe  of  summons  on  the  defendant,  the 
case  should  be  dismissed,  on  motion  made  in  due  time,  unless  steps  are  taken  to  have 
the  return  amended.  It  is  error  to  continue  the  case  to  perfect  service.  The  sum- 
mons falls,  if  not  served  10  days  before  the  time  designated  therein  for  appearance, 
unless  service  is  waived. 

ft  Bake— Failure  of  Sebvice— Appbabjlnob. 

Appearance,  and  pleading  in  writing  to  the  merits,  will  waive  servioe,  but  not  if 
want  of  servioe  be  likewise  pleaded  at  the  same  time.  Matters  in  abatement  and  in 
bar  may  be  mixed  in  the  same  answer,  and  one  defense  will  not  defeat  another. 
Jwnigan  v.  Carter,  51  Oa.  282. 
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4.  SuUfB— PsBf BcnRO  Sbrvios. 

Judgment  by  the  magistrate  was  rendered  in  the  action  oomjsienoed  by  the  first 
summonSf  and  the  second  summons  was  treated  only  as  a  means  of  perfecting  serv- 
ice in  aid  of  the  first;  not  as  a  new  action  brought. 

&.  JUBTXCBS  OP  THB  PbAOB— HOLDIHaS  OP  Ck>nBT--FROX  DAT  TO  DaT. 

Since  the  act  of  October  8, 1885,  Justices*  courts  may  hold  from  daj  to  day  until 
their  business  is  disposed  of. 

6.  Judgment— Sbttinq  Abidb— Absbnob  or  Counsbl. 

That  coimsel  had  professional  business  in  two  justices'  courts  on  the  same  dav, 
and  was  absent  from  one,  believing  he  had  leave  of  absence  to  attend  to  business  in 
the  other,  is  no  cause  for  setting  aside  a  judgment  rendered  during  his  absence, 
where  it  appears  from  the  magistrate's  return  that  he  neither  had  leave  of  absence, 
nor  any  sufficient  reason  to  think  he  had. 

7.  Writs— Pailubb  of  Sbrviob.    . 

The  superior  court  erred  in  failing  to  sustain  the  certUyra/ri  for  error  of  the 
magistrate  in  not  granting  the  motkm  to  dlBmiss  the  action  for  want  of  service. 
(SyUaims  by  the  Court) 

Certiorari  to  justice's  court  saed  out  by  the  Western  &  Atlantic  Railroad 
Company  to  bring  up  a  judgment  rendered  against  petitioner  in  favor  of  Pitta. 
The  superior  court  dismissed  the  writ,  and  the  railroad  company  brings  error. 

Starr  eft  Starr,  for  plaintiff  in  error.    J7.  /.  Kiker^  for  defendant  in  error. 

Blbcklet,  0.  J.  In  January,  1886,  Pitts  recovered  a  judgment  Jn  a  jus- 
tice's court  against  the  Western  &  Atlantic  Bailroad  Company  for  $50.  The 
company  did  not  appeal,  but  sued  out  a  certiorari,  complaining  that  the  judg- 
ment was  contrary  to  law ;  that  the  court  refused  to  diJBmiss  the  case,  on  mo- 
tion made  at  the  first  term,  and  renewed  at  the  second  term,  for  want  of  serv- 
ice ;  that  the  court  continued  the  case,  and  granted  an  order  to  perfect  service; 
that  the  judgment  was  rendered  on  a  day  other  than  the  regular  court  day; 
and  that  it  was  rendered  when  counsel  of  the  company  was  absent  attending 
another  justice's  court,  with  leave  of  absence*  as  he  thought.  At  the  hearing 
of  the  certiorari,  the  superior  court  dismissed  the  same,  and  this  is  the  error 
now  complained  of. 

1.  It  was  said  in  argument  that  the  judgment  was  oontrary  to  law»  because 
the  return  of  the  magistrate  sets  forth  no  evidence  upon  which  the  judgment 
could  have  been  legally  founded.  The  return  states,  however^  that  evidence 
was  introduced,  and  the  petition  for  certiorari  makes  no  point  on  the  suffici- 
ency of  the  evidence,  nor  is  the  petition  based  in  any  respect  upon  the  evi- 
dence, or  the  want  of  it.  Had  it  been  desired  to  re-examine  the  facta  in  the 
light  of  evidence,  that  should  have  been  done,  not  by  certiorari,  but  by  i^peal; 
and  after  verdict  the  party  would  have  had  a  remedy  to  scrutinize  the  evidence 
as  finally  shaped  on  the  appeal  trial.  Certiorari  may  be  used  to  test  the  suffi- 
ciency of  the  evidence  to  warrant  a  verdict,  but,  where  an  appeal  would  lie, 
cannot  be  used  to  test  its  sufficiency  to  warrant  a  judgment  by  the  magistrate. 
Code,  §  4:167 j;  Boroughs  y.  White,  69  Ga.  841;  Railroad  v.  Carson,  70  Ga.  888; 
Same  v.  Dpar,  Id.  728;  Shirley  v.  RounsanUle,  8  8.  E.  Bep.  660,  (March  term, 
1887.) 

2.  The  complaint  of  error  in  refusing  to  dismiss  the  case  for  want  of  serv- 
ice, and  of  error  in  continuing  the  case,  and  ordering  service  perfected,  is 
predicated  upon  this  state  of  facta:  The  summons  was  issued  on  the  twenty- 
first  of  October,  1885,  and  on  the  26th  a  return  was  made  by  the  constable 
in  these  woi*ds:  "Served  a  copy  upon  defendant,  Parrot,  by  leaving  it  at 
his  office."  At  the  appearance  term  in  November,  the  defendant's  counsel 
moved  to  dismiss  the  case  for  want  of  service.  The  justice  declined  to  hear 
the  motion  then,  because  the  plaintiff's  attorney  was  absent,  but  stated  that 
the  moving  counsel  might  file  his  answer,  and  that  he  should  lose  no  right. 
The  counsel  did  file  an  answer,  in  which  he  not  only  set  forth  and  insisted 
upon  his  objection  as  to  the  service,  but  also  pleaded  the  merits  of  the  case. 
The  cause  was  continued  by  the  court,  and  at  the  following  term,  in  Decem- 
ber, both  parties  announced  ready  for  trial,  and  the  motion  to  dismise  was 
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renewed,  and,  though  argued,  was  not  decided;  but  the  court  granted,  at  the 
instance  of  plaintiff^s  oounseL.  a  ^ntinuance  to  perfect  service.  The  officer's 
return  did  not  show  suflcient  service,  {Hay den  v.  BtmK  66  Qa.  150»)  and  in 
strict  law  the  court  ought  to  have  granted  the  motion  to  dismiss  if  the  officer 
could  not  truthfully,  or  would  not,  amend  his  return.  The  return  was 
amendable  so  as  to  include  all  the  facts  of  a  good  service,  if  such  facts  ex- 
isted; such  as  that  Farrott  was  agent  of  the  defendant  company,  and  that 
the  copy  was  left  at  his  office,  being  the  place  of  transacting  the  usual  and  or- 
dinary public  business  of  the  corporation.  Code,  §  3369.  There  is  ample  an- 
thority  for  amending  official's  returns,  even  those  of  constables.  c3ode,  § 
3497;  Freeman  v.  CarharU  17  Ga.  349;  Telford  v.  Colling,  March  term,  1886; 
Marsh  V.  Phillip$t  October  term,  1886.  As  the  constable  did  not  amend  his 
return  after  the  point  was  made  in  due  time  on  its  sufficiency,  the  presump- 
tion is  that  the  facts  did  not  warrant  any  amendment  that  would  better  it; 
and  this  presumption  is  strengthened  by  the  ooui-se  pursued  at  the  following 
term  by  the  plaintiff's  counsel,  who,  instead  of  standiog  upon  the  service 
already  effected,  moved  for  a  continuance  in  order  to  perfect  service,  and  the 
court  granted  it.  Application  for  this  continuance  was  a  concession  by  the 
plaintiff,  and  the  grant  of  it  was  a  virtual  adjudication  by  the  court  that  there 
had  been  no  valid  service  of  the  summons;  for,  if  there  had  been,  what  pro* 
priety  was  there  in  asking  for  or  granting  a  continuance  to  serve  the  defend- 
ant again? 

In  our  opinion,  the  court  had  no  power  to  order  service  perfected,  or  to 
grant  a  continuance  for  that  purpose.  By  the  Code,  g  4154,  the  case  stood 
for  trial  at  the  time  designated'  in  the  summons,  and,  if  there  had  not  been 
due  service  prior  to  that  time,  there  never  could  be  any;  the  summons  fell  for 
lack  of  service  to  uphold  it.  Justices'  courts  are  of  limited  jurisdiction,  and 
must  conform  in  their  proceedings  to  the  conditions  prescribed  to  them  by 
statute.  Their  proceedings  are  intended  to  be  summary  and  of  short  dura* 
tion.  The  trial  is  to  be  had  at  the  first  term  after  the  summons  issues,  if  had 
at  all,  unless  the  case  is  legally  continued;  and  continuances  are  limited  to 
one  for  either  parfy,  unless  for  providential  cause.  Code,  §  4155.  Continu- 
ance to  perfect  service  is  unknown  to  the  law  applicable  to  these  courts. 
Service  which  has  to  be  perfec;ted  is  no  service.  These  courts  cannot  put  a 
patch  on  defective  service  and  mend  it,  though  tliey  may  allow  their  officers 
to  patch  and  perfect  defective  returns.  A  summons  to  appear  at  November 
term  could  not  call  upon  the  defendant  to  appear  at  a  subsequent  term,  with- 
out altering  it  so  as  to  express  the  latter  in  place  of  the  former;  and  to  do  that 
would  be  to  remodel  the  summons,  and  roi\ke  it  virtually  a  new  process.  Why 
not  issue  a  new  one  at  once,  and  leave  the  old  to  perish?  The  summons  is 
the  suit,  and  to  make  a  new  return-day  for  it,  and  alter  it  accordingly,  and 
then  serve,  would  be  in  all  essential  respects  to  begin  a  new. action.  In  the 
superior  courts  there  is  something  to  stand  between  the  process  and  the  ante- 
cedent nothing,  to-wit,  the  declaration;  and  the  process  may  be  amended  by 
substituting  one  term  for  another.  When  the  declaration  is  filed,  suit  is  com- 
menced, (Code,  §  4139,)  and  the  process  is  a  writ  subsequently  sued;  but  sum- 
mons is  a  writ  without  antecedent  of  any  kind,  and  its  date  is  considered  as  the 
commtiucement  of  actijon,  (Code,  §  4140.)  There  can  be  no  doubt  that  the 
true  system  of  procedure  ordained  oy  the  Code  is  for  the  summons  to  express, 
in  the  first  Instance,  the  time  for  appearance,  and  for  service  to  be  effected  10 
days  before  that  time.  Code,  {^§  4139,  4141,  4154.  The  power  granted  to 
every  court  by  the  Code,  §  206,  par.  6,  ''to  amend  and  control  its  process  and 
orders  so  as  to  make  them  conformable  to  law  and  justice,"  is  not  to  be  used, 
we  think,  to  break  up  or  confuse  this  clear  and  definite  system.  There  is 
often  ample  scope  for  amending  a  summons  without  converting  it  into  a  new 
summons;  and  it  would  be  an  abuse  of  the  law  of  amendment  to  revive  and 
extend  an  expii-ed  summons  under  pretext  of  amending  it;  as  much  so  as  to 
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issue  a  new  summons,  and  treat  the  new  one  as  an  amendment  of  the  old. 
In  the  case  of  a  declaration  or  other  pleading  in  the  superior  court,  there  is 
something  to  amend,  and  something  to  amend  by;  but  these  supports  are 
wanting  in  a  justice's  court  after  the  summons  has  expired  for  lack  of  timely 
service. 

8.  As  to  the  effect  of  pleading  to  the  merits,  we  think  such  pleading,  when 
done  in  writing, — and  it  was  so  done  in  the  present  case, — waives  service  un- 
less the  want  of  service  is  likewise  pleaded;  and  this  also  was  done  in  the 
present  case.  The  waiver  does  not  result  where  the  whole  answer,  taken  to- 
gether, shows  that  none  could  have  been  intended.  Had  a  plea  to  the  merits 
alone  been  filed,  th^  objection  for  want  of  service  would  have  been  waived. 
Smith  V.  Taylor,  11  Ga.  20.  And  see  Qfaham  v.  Hall,  68  Ga.  854;  Blalock 
V.  Tidtodh  56  Ga.  517;  Code,  §  8885.  But  with  us  pleas  of  every  kind  may 
be  filed  together,  and,  however  conflicting,  one  does  not  oust  another.  Jer- 
nigan  v.  Carter ,  51  Ga.  282.  Furthermore,  the  court  and  counsel  had  a  clear 
understanding  that  the  answer  was  filed  with  the  right  reserved  to  insist  on 
the  objection  for  want  of  service. 

4.  The  magistrate  issued  a  new  summons  in  the  case  on  the  twenty-third 
of  December,  making  it  returnable  on  the  seventh  of  January,  (the  regular 
term,)  and  this  was  served  on  the  twenty-eighth  of  December  upon  **  J.  E. 
Farrott,  agent  of  the  W.  and  A.  Railroad,  in  person.''  This  new  summons 
does  not  appear  to  have  been  docketed  as  a  case  in  and  of  itself,  but  was  treated 
as  an  adjunct  of  the  prior  case.  The  final  judgment  was  rendered  on  the 
eighth  of  January,  1886,  and  was  not  a  judgment  in  the  new  case,  but  in  the 
old.  The  magistrate  returns  his  docket  entries,,  as  all  made  in  one  and  the 
same  case,  beginning  with  November  and  ending  with  January  term.  The 
case  in  which  he  rendered  judgment  was  the  one  which  he  continued  at  No- 
vember and  December  terms,  and  called  for  trial  and  tried  at  January  term. 
Had  he  treated  the  second  summons  as  making  a  new  case,  and  tried  it,  a 
judgment  rendered  in  it  could  probably  have  been  sustained;  but  this  he  did 
not  do. 

5.  As  to  the  point  that  judgment  was  rendered  on  a  day  other  than  the  regu- 
lar court  day,  the  magistrate's  return  shows  that  at  the  January  term  the 
business  pending  could  not  be  disposed  of  in  one  day,  and  therefore  the  court 
continued  in  session  the  next  day ;  and  it  was  on  the  next  day,  while  the  court 
was  thus  in  session,  that  the  judgment  was  rendered.  This  practice  is  ex- 
pressly authorized  by  the  act  of  October  8, 1885,  (Acts  1884-85,  p.  48. )  The  case 
of  White  V.  Mandeiillef  72  Ga.  705,  was  decided  prior  to  this  act,  and  is  not 
in  conflict  with  the  present  ruling.  The  intimation,  if  any,  in  the  opinion, 
that  the  length  of  the  term  must  be  fixed  before  the  term  begins  was  only 
from  one  member  of  the  court,  and  was  not  necessary  to  the  decision. 

6.  The  return  of  the  magistrate  shows  clearly  that  the  counsel  had  no  leave 
of  absence  on  the  second  day  of  the  January  term,  but  states,  on  the  contrary, 
that,  though  leave  was  applied  for,  it  was  expressly  refused.  Nothing  ap- 
pears in  the  return  which  would  justify  the  counsel  in  supposing  or  l)elleving 
that  his  application  had  been  granted.  Indeed,  it  is  not  alleged  in  the  peti- 
tion that  leave  was  granted,  but  only  that  the  counsel  so  thought.  Why  he 
could  or  should  have  been  under  that  impression  the  record  does  not  disclose. 

7.  As  it  was  plain  that  the  return  of  service  was  insufiicient,  the  presiding 
justice  should  have  granted  the  motion  to  dismiss  which  was  made  at  No- 
vember term,  and  renewed  at  December  term;  and  as  he  did  not  graht  the 
motion  at  either  term,  but  tried  to  uphold  the  summons  by  service  after  the 
summons  had  expired,  the  superior  court  erred  in  not  sustaining  the  certiorari, 
and  in  dismissing  the  same.    Judgment  reversed. 
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^  Fayobs  v.  Johnson. 

{Supreme  Cowrt  of  Oeorgia.    December  14, 1887.) 

1.  Appsals— Fbom  Jusnois*  Cottbt— Nonsuit. 

Od  appeal  trialB  in  jnstioes*  ooarte,  the  preeldiii^  magistrate  has  no  power  to  or- 
der a  nonsuit  beoanse  lie  deems  the  evidence  insufficient  to  warrant  a  finding  for 
the  plaintifl. 

8.  Patioent— Dbmand— Tna  of. 

Demand  of  pajrment^  if  made  at  all,  unless  made  before  is  made  after  the  debt 
becomes  due.    Demand  made  when  due  is  made  after  becoming  due. 

8.   EyIDBKOB— XlOIATBBIALITT. 

The  admission  of  evidence  wholly  immaterial  will  not  vitiate. 

4.  TbIAI/— RbMABKS  or  BfAOISTRATB—RBASOKS  FOB  OVBBBULING  MOTIOK. 

In  ruling  upon  a  motion,  the  magistrate  may  give  his  reason  for  denying  i(» 
though  the  jury  may  overhear  his  remark. 

(SyUdbua  hy  the  Court) 

Error  from  superior  court,  Oordon  county;  Fain,  Judge. 

B.  J.  Kikevt  for  plaintiff  in  error.    T.  C.  Milner.  for  defendant  in  error. 

Bleckley,  G.  J.  A  landlord  sued  out  a  statutory  process  to  enforce  against 
his  tenant  a  lien  for  supplies  furnished.  A  levy  was  made,  and  the  tenant 
resisted  by  affidavit,  making,  among  other  Issues,  the  objection  that  no  demand 
upon  him  for  payment  had  been  made  after  the  debt  became  due.  The  pro- 
ceedings were  returned  to  a  justice's  court,  and  the  magistrate,  on  trying  the 
case,  rendered  a  judgment  for  the  tenant  The  landlord  appended  to  a  jury, 
and  at  the  trial  of  the  appeal  he  introduced  evidence,  some  of  it  upon  the  sub- 
ject of  a  demand.  The  tenant,  after  this  evidence  was  in,  moved  either  to 
dismiss  the  proceeding,  or  for  a  nonsuit.  The  petition  for  certiorari  states 
that  it  was  to  dismiss  the  **lien  proceeding.^  The  return  of  the  magistrate 
says  that  it  was  for  a  nonsuit.  The  magistrate  refused  to  grant  the  motion, 
holding  that  the  sufficiency  of  the  evidence  was  a  question  for  the  jury.  The 
tenant  sued  out  a  certiorari  to  this  ruling,  not  complaining  of  the  verdict  or 
of  any  action  by  the  jury,  but  of  error  in  the  magistrate  in  refusing  the  mo- 
tion.   At  the  hearing  of  the  certiorari  the  same  was  overruled. 

1.  The  main  question  argued  before  us  was  whether,  the  account  for  sup- 
plies having  become  due  on  the  ninth  of  October,  a  demand  for  payment  made 
on  that  day  in  the  forenoon  would  be  a  compliance  with  the  statute,  the  fact 
being  that  the  process  to  enforce  the  lien  was  issued  the  same  day,  but  subse- 
quent to  making  the  demand.  The  whole  Issue,  on  the  demand,  both  as  to 
law  and  fact,  was  for  determination  by  the  jury,  and  the  presiding  magistrate 
had  no  power  to  withdraw  the  issue  or  decide  it.  He  had  dealt  with  the  case, 
and  an  appeal  had  been  taken  from  his  judgment.  One  of  the  issues  which 
he  had  tried,  and  which  was  to  be  again  tried,  was  that  made  between  the 
parties  touching  a  demand ;  and  the  evidence  upon  that  issue  was  as  much  for 
the  consideration  of  the  jury  as  the  evidence  upon  any  other  issue.  For  the 
magistrate  to  decide  upon  its  sufficiency  would  be  to  deny  a  trial  by  jury  upon 
that  issue,  and  refer  it  again  to  the  same  mind  that  had  decided  it  once  before. 
The  jury  in  a  justice's  court  is  designed  to  fill  the  magistrate's  place,  or  rather 
to  succeed  him,  in  judging  of  the  sufficiency  of  evidence;  and  we  think  the 
magistrate  has  no  power,  either  to  dismiss  a  proceeding,  or  grants  a  nonsuit, 
for  any  shortcoming  in  the  evidence.  It  is  not  for  him  to  say  what  the  evi- 
dence does  or  does  not  establish,  but  for  the  jury  to  determine  and  find  accord- 
ingly. He  may  charge  the  jury  on  matters  of  law,  should  he  think  proper, 
but  is  not  bound  to  do, so.  Adams  v.  Clark,  64  Ga.  648;  Johnson  v.  Nelme, 
21  Ga.  194.  Touching  the  functions  of  the  jury  in  a  justice's  court,  seeJohn' 
son  V.  NelmSt  just  cited.    The  query  propounded  in  Carries  v.  Mattox,  71  Ga^ 
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515,  as  to  the  power  of  the  magistrate  to  grant  a  nonsuit,  we  now  answer  in 
the  negative. 

2.  But  for  still  anothe,r  reason,  and  one  quite  as  good,  the  motion  was  not 
available.  The  facts  in  evidence,  if  true,  established  a  demand  on  the  day 
the  debt  became  due.  Code,  S  1991 » though  requiring  a  demand  to  be  averred 
in  the  affidavit,  does  not  fix  the  time  when  demand  is  to  be  made.  The  time, 
therefore,  is  left  to  be  determined  on  principles  of  general  law.  In  several 
cases  this  court  has  decided  that  the  aMdavit  must  show  that  a  demand  was 
made  after  the  debt  became  due.  Anderson  v.  Beard,  64  Ga.  137;  Gilbert  v. 
Marshall,  56  Oa.  148;  Milan  v.  Solommon^  66  Ga.  55;  Railroad  Co.  v.  Saw- 
yer, 8  S.  E.  Bep.  629,  (March  term,  1887.)  In  none  of  these  cases,  howeveri 
was  it  needful  to  draw  attention  to  any  particular  day,  and  consider  whether 
it  lay  within  or  beyond  the  scope  of  the  general  expression,  "after  the  debt  b^ 
came  due."  The  head-note  in  Gilbert  v.  Marshall,  supra,  which  was  writ- 
ten by  me  and  approved  by  the  whole  court,  seems  to  anticipate  that  the 
meaning  of  the  phrase  might  come  in  question,  and  the  intimation  there  given 
is  that  **w7ien  due"  is  upon  a  par  with  "after  due;"  the  language  of  the  head- 
note  being,  "it  must  appear  affirmatively  that  the  demand  was  made  when,  or 
after,  the  debt  became  due."  We  think  if  a  debt  is  due  it  can  be  truly  said 
it  has  become  due;  and  that  if  a  demand  be  made  while  it  is  due,  the  demand 
is  made  after  it  became  due.  Nothing  can  be  due  which  has  not  become  due. 
Becoming  is  before  being,  and  becoming  must  be  finished  in  order  for  it  to  be 
succeeded  by  that  which  becomes.  Take  the  example  of  becoming  21  years  of 
age.  Every  person  is  a  minor  or  an  adult ;  there  is  no  intermediate  stage.  Every 
person  is  becoming  or  has  become  21  years  of  age.  So,  every  debt  is  beoom- 
ing  due,  or  has  become  due.  The  moment  of  time  which,  by  expiring,  ter- 
minates immaturity,  renders  the  debt  mature.  There  is  no  intervening  mo- 
ment. Immaturity  vanishes  and  maturity  appears.  To  demand  payment  of 
the  debt  in  the  fii-st  moment  of  its  matured  existence,  is  to  demand  payment 
after  it  becomes  due.  Consider  the  first  moment  as  enduring  all  day.  or  the 
first  day  as  an  ultimate  unit  without  parts  or  fractions;  expand  the  moment 
into  a  day,  or  contract  the  day  into  a  moment;  in  either  way  make  their  dura- 
tion co-extensive,  and  merge  them  into  one  identity, — and  it  must  follow  that 
demand  made  upon  the  first  day  is  demand  made  "after  the  debt  became  due." 
It  is  the  expiration  of  the  preceding  day  which  renders  the  debt  due,  and  the 
demand  must  be  subsequent  to  that  day,  else  it  would  be  made  before  the 
debt  became  due.  When  a  change  of  state,— such  as  that  of  a  debt  from  im- 
maturity to  maturity, — results  passively  from  the  mere  lapse  of  time,  the 
change  is  consummated  at  the  point  of  temporal  junction  which  marks  the 
terminal  boundaiy  of  the  former  state  and  the  initial  boundary  of  the  latter. 
This  point  is  mathematical,  having  position  in  time,  but  no  duration.  Com- 
pared with  it,  all  time  is  eitiier  anterior  or  posterior;  and  any  event  requiring 
a  producing  agent,  and  actual  time  for  its  production,  must  transpire  before 
or  after.  Hence,  "at  maturity, "  "  when  due,"  "after  due, "  applied  to  demand 
for  payment,  will  each  include  a  demand  made  on  the  day  of  maturity,  though 
the  last  will  comprehend  as  well  a  demand  made  on  any  subsequent  day,  and 
the  other  two  wiU  not  The  most  appropriate  of  all  days  for  making  a  de- 
mand is  the  one  on  which  the  debt  matures.  Indeed,  for  some  purposes,  un- 
less the  demand  is  made  on  that  precise  day,  it  will  not  suffice.  See  ail  the 
works  on  bills,  promissory  notes,  and  negotiable  instruments.  The  creditor 
is  entitled'to  receive  payment  on  the  day  of  maturity,  and  his  right  to  receive 
it  then  is  coupled  always  with  his  right,  and  sometimes  with  his  duty,  to  de- 
mand it  then.  That  the  debtor  has  the  whole  day  within  which  to  make  pay- 
ment does  not  render  the  demand  premature,  so  long  as  the  demand  be  made 
within  business  hours.  Here  there  is  no  complaint  of  the  hour,  but  of  the 
day ;  and  the  day  was  not  only  proper,  but  the  most  proper  of  all  possible  days. 
Had  any  point  been  made  on  the  creditor's  right  to  sue  out  his  process  on  that 


Digitized  by 


Google 


Ga.]  h'bride  v.  lathah.  927 

day,  there  might  have  been  force  in  that;  but  no  sudh  qae^lon  was  raiaed, 
and  we  will  not  dieeuBS  it.  The  exoeption  was  to  the  time  of  the  demand^ 
not  to  the  time  of  suing  oat  proeees  based  on  the  demand. 

8.  The  creditor*  after  test£C7ing  before  the  Jury  to  making  a  demand,  in  the 
forenoon  of  tt>e  same  day  upon  which  the  debt  became  due,  was  allowed  to 
add  that  he  made  the  d^iand  after  the  debt  became  due.  This  is  one  of  the 
eiccepticms  taken  in  the  petition  for  certiorari^  the  presiding  justice  having 
admitted  the  evidence  over  objection.  Whether  admissible  or  not,  the  evi- 
dence could  not  do  any  barm.  If  the  witness  stated  a  legal  conclusion,  his 
conclusion,  as  we  have  seen,  was  correct.  Besides,  the  result  is  not  com* 
plained  of;  the  verdict  was  not  brought  up  for  review.  The  petition  does  not 
even  state  that  there  was  any  verdiS  found  or  rendered. 

4.  The  third  and  last  exception  in  the  petition  for  certiorari  relates  to  a  re- 
mark made  by  the  magistrate  in  overruling  the  motion  to  dismiss  or  for  a  non- 
suit The  return  is  silent  as  to  whether  t^MS  remark  was  made  or  not.  Grant- 
ing that  it  was  made  and  overheard  by  the  jury,  it  was  not  made  to  the  jury 
but  to  the  counsel,  and  was  merely  a  reason  rendered  for  overruling  the  motion. 
It  was  simply  that  **as  the  plaintiff  had  testified  that  the  demand  was  made 
after  the  debt  was  due,  the  court  would  let  the  jury  pass  upon  it."  The  tes- 
timony was  recited,  but  not  dispari^ed,  as  in  Westy.  Black,  65  Ga.  647;  nor 
traced  to  its  effect,  as  in  Burruae  v.  Smithf  75  Ga.  710.  Whether  these  two 
oases  ace  altogether  consistent  need  not  be  considered.    Judgment  afllrmed* 

(79  Oa.  661) 

MoBridb  et  al.  v.  Lathah. 
iSu/preme  Ccwrt  of  Oeorgia.    October  11, 1887.) 

1.  HOKBITIT— RBVBBaAL— WbTP  OF  BkBOIL 

Thouffh  a  nonsuit  be  improperly  awarded,  yet  if  the  judgment  of  nonsuit  be  unes- 
oepted  to,  it  cannot  be  reversed  on  wrU  of  error. 
8.  Samb— Moncnr  vob  limonnxTiMKin. 

If,  after  a  judgment  of  nonsuit,  a  motion  be  made  upon  spedflo  grounds  to  rein- 
state the  case,  and  none  of  the  grounds  be  sufficient,  a  judgment  denying  the  motion 
cannot  be  reversed,  although,  had  another  ground  been  preeented,  the  motion  to  re- 
instate might  have  been  weU  founded. 
8.  GUmb. 

The  motion  in  this  case  does  not  make  the  question  of  ambiguity  in  the  evidence, 
or  of  the  right  of  the  jury  to  construe  it. 
(SytUibue  by  the  Cowrt) 

Error  from  superior  court,  Fulton  county*  Mabshall  J.  Olarkb*  Judge. 

Plaintiffs  in  eixor  were  plaintiffs  below.  They  were  nonsuited  at  the  trial, 
and  afterwards  made  a  motion  to  reinstate,  which  was  denied.  From  that  de* 
cisk>n  they  prosecute  this  writ  of  error. 

Mayaon  it  Hill,  for  plaintiffs  in  error.  T.  P.  Westmoreland,  for  defendant 
In  error. 

Blboklet,  0.  J.  The  account  sued  on  was  for  the  price  of  goods  sold  on 
four  days  within  a  period  of  three  weeks.  The  evidence  was  that  the  clerk  of 
plaintiffs  beiow  ncld  the  goods  to  defendant;  that  a  verbal  order  in  the  name 
of  defendant  was  taken  from  a  third  person;  that,  before  delivery,  defendant 
said  to  the  clerk  '*lt  was  all  right;"  that  he  was  backing  the  person  who  gave 
the  order,  would  see  it  paid,  and  if  that  person  did  not  pay,  he  would,  where- 
upon delivery  was  made  to  the  third  person;  that  the  clerk  tried  to  get  a  writ- 
t^  order  from  defendant,  but  he  would  not  give  it;  that  the  goods  were 
charged  to  defendant  per  the  third  person,  but.  the  bill  was  first  presented  to 
the  latter  at  defender t*s  store,  and  several  times  thereafter*  and  once  when  it, 
was  presented  he  offered  to  return  some  of  the  goods,  the  rest  having  been 
sold;  that  defendant,  speaking  of  the  bill,  once  said  he  would  pay  for  all  the 
goods  ordered  the  first  day,  (more  than  half  the  account,)  and  offered  to  give 
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a  check  for  that  mach»  but  denied  the  balance.  Upon  the  face  of  the  accoant 
appears  a  credit  for  about  24  per  cent,  of  the  total,  the  same  being  a  partial 
payment  made  by  the  third  person,  whose  name  was  McGwirk. 

We  should  have  thought  this  evidence  sufficient  to  submit  the  case  to  the 
jury  for  them  to  determine  (under  appropriate  instructions  as  to  the  distino- 
tion  between  original  and  collateral  undertakings)  whether,  according  to  the 
true  intention,  understanding,  and  agreement  of  the  parties,  the  defendant's 
promise  was  original  or  only  collateral.  Perkina  y.  HinsdaU^  97  Mass.  157; 
Throop,  Verb.  Agr.  §§  180-188.  In  MoQaughey  v.  Latham,  63  Ga.  67,  it 
appeared  on  the  face  of  the  account,  and  in  the  plaintiff's  declaration,  that  the 
effort  was  to  charge  the  defendant,  not  as  a  principal  debtor,  but  as  a  *'seea* 
rity.''  And  the  partial  payment  in  that  case  was  relied  on,  not  as  tending  to 
show  that  the  promise  of  the  defendant  was  out  of  the  statute  originally,  but 
to  take  it  out  as  an  act  of  part  performance.  Here,  on  the  contrary,  the  de* 
fendant  is  sued  as  sole  and  original  promisor;  and  his  offer  to  pay  a  part  of 
the  account,  the  bill  being  against  him  alone,  is  adduced,  not  to  take  the  case 
out  of  the  statute,  but  as  a  circumstance  tending  to  show  what  his  real  under- 
taking was  in  the  beginning.  The  offer  to  pay  is  referable  either  to  a  legal 
or  a  moral  obligation,  and  is  thus  ambiguous.  The  whole  evidence,  taken 
together,  leaves  room  for  inference,  and  usually  the  function  of  drawing  in- 
ferences belongs  to  the  jury. 

1.  The  court,  however,  granted  a  nonsuit,  and  in  the  present  bill  of  excep- 
tions there  is  no  direct  exception  to  that  ruling.  Though  a  nonsuit  be  im- 
properly awarded,  yet  if  the  judgment  of  nonsuit  be  unexcepted  to,  it  cannot 
be  reversed  on  writ  of  error. 

2.  A  motion  was  made  to  reinstate  the  case,  and  the  denial  of  that  motion 
Is  the  occasion  of  this  writ  of  error.  Whether  the  motion  ought  to  have  been 
granted  depends  on  the  grounds  set  forth  in  it,  and  their  legal  sufliclency.  Of 
course  there  was  no  abjudication  below,  and  can  be  none  here,  on  any 
grounds  not  embraced  in  the  pleading  on  which  the  hearing  was  had.  The 
brief  of  evidence  (and  the  evidence  is  here  on]y  by  brief;  there  is  none  in  the 
bill  of  exceptions)  must  be  construed  and  applied  to  the  case  as  the  parties 
thought  proper  to  shape  it.  If  after  a  judgment  of  nonsuit  a  motion  be  made 
upon  specific  grounds  to  reinstate  the  case,  and  none  of  the  grounds  be  8uffl« 
cient,  a  judgment  denying  the  motion  cannot  be  reversed,  although,  had  an- 
other ground  been  presented,  the  motion  to  reinstate  might  have  been  well 
founded.    Shipley  y.  Eiswald,  54  Ga.  520. 

8.  The  motion,  as  we  find  it  in  the  record,  contains  one  ground  split  into 
four  specific  propositions,  or  four  grounds  rooted  into  one  generic  proposition. 
It  says  the  evidence  shows — '^ First,  that  the  defendant,  Latham,  was  the 
principal  of  McGwirk;  «econ(2,  that  the  bill  when  presented  was  acknowledged 
as  ordered,  and  correct  in  part;  third,  that  Latham's  promise  was  not  oollat- 
eral,  but  original;  fourth,  the  evidence  of  McGwii*k  shows  that  it  [was] 
Latham's,  it  being  error  to  exclude  it."  We  cannot  reverse  the  court  for  not 
ruling  affirmatively  on  these  propositions  or  any  of  them.  The  last  we  wholly 
fail  to  understand,  as  it  ^oea  not  appear  that  McGwirk  was  a  witness,  or  tAoA 
any  of  his  evidence  was  excluded.  The  motion,  in  the  first  three  specifica- 
tions, seems  to  call  on  the  court  to  construe  the  evidenoe  as  proving  so  and 
so,  and  did  we  reverse  the  decision  we  would  thereby  hold  that  it  does  prove 
so  and  so.  This  we  cannot  do,  for  we  are  not  quite  sure  what  it  does  proye. 
It  is  ambiguous.  The  jury  might  infer  these  conclusions  from  the  eyidenoe^ 
but  we  think  the  court  could  not,  and  therefore  it  was  not  error  to  dedine* 
The  motion  wholly  fails  to  make  the  question  of  ambiguity  in  the  eyidenoe 
or  of  the  right  of  the  jury  to  construe  it.    Judgment  affirmed. 


ESD  OF  YOLUVB  i. 
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